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vation-of himſeland his -kind;and therefore to be ſociable, and belptull,and to 
do'enly'that which isconvenient forMankind to be done, byevery one in the 
ſame condition, whereof the Rule in theGoſpel is excellent, Do to «ll as you would 
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myours ;*Heathen Philoſophers came not length of this poſitive Law, but only 
tothe Negative, 


Quod tibi fieri non vis," alteri nefeceris. 
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Tatereſt and Advantage of mabkind. ' This is that Eternal Law which cannot be- 
altered, being founded upon an unchangeable Ground,the eongruity tothe Nature 
of God, Angels and Men ; and therefore God cannot deny himſelf, or at unſuitab- 
Iy to his Divine Perfc&ions : And therefore it is ſaid, ſhall not the Judge 'of all the 
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to be written on Pillars or FablesTor cenninty»or confervation+|$oithis Law is 
written by the Finger of God Ypon'Mins Heart, there o remain for 'evers” Such 
are the common praQitdl PrinciplesthatGod'is to be obeyed;Parents honoured; 
_- __ defended, violerice repulſed, Children to'be loved, educated and pro- 
vided for. SET | | RS ob dag 
4: With theſe common *Principles, - with which God hath ſent 'Men into the 
World, he gave them alſo Rezſor; that thence they mighr by. conſequence;  de- 
duce his Law in more particular Caſes 5 and this partof -the. Natural Law is'cal> 
led, The Light or Law of Reaſore and is call-d by Solomon, The candle of the Lord, ſear- _ 
ching the inward parts, Proverbs 26+ ' verſe 25, FEOT 
'"5. This Law is alfocalled Conſciexnte, which is faid in the forecited place; "te 
bear Witneſs, and thereby our thoughts doeither accuſe or excuſe 'one another, 
according to the Judgment or Teſtimony we have of our own Thoughts, as good 
or evil, conſonant to, or diffotant from, the Law of Nature, ſhining in the.heart, 
and therefore Conſcience relates more to the Principlesof Religionathan of Mora 
lity, as when mens Laws, to exclude evil Cuſtoms, make exorbitanr Penalties 
which in ſome caſes Judges modifie, in other Law or Cuſtom harh'excludedtbeir 
Modification g Yet the Conſcience of Parties moves them not to take theſeEx® 
orbitant Advantages, from which they can be Excluded from the poſitive Law of 
no Nation, for Inſtance, the Law excludes Diſcharges of Debts, ifa Term beaf- 
ſigned to Prove payment, and theTerm be Circumduced,yet aConſcientious Eres 
ditor ought not to take Twite pay went3ſoa great Eſtate may be carried away by 
A pprifing for a ſmall Sum, but juſt ones will not forConſcience ſake fo extend its 
This Natural Law, as it is derived from theſe Principles, the nearer it is thereto; 
It is the clearer;and bythe more immediate conſequences it be derived, it isthe 
ſurer-: for as the Body in its progreſſive motion, from one fitep to another, walks 
keth ſureſt by the ſhorceſt ſteps; ſo doth the Mind in deducing this Divine Law : 
whence itis, that this part of theLaw of Nature is not equally evident toall men 
but the more of Reaſon they have, the more clearneſs' they have of it, which hath 
made;menof Reaſon, eſpecially theſe who have exerciſed themſelves in the inqui- _ 
ry of Right, to be hadin high eſteem and admiration amongſt men, who, though. 
their Invention was not ſoeminent, yet their Judgment clofed and went along'with 
that, as baving anative Obligation in it. And ſo many times thefe reſpon/a prodens 
3ym,that bave been received with as much Authority,& more heartinefs for Laws, 
than the DiQates of Soveraigns. Cicero in his Oration pro Milone, 'Doth excelſent- 
ly ſet forth and diſtinguiſh this Natural Law, from Poſitive Laws for,fajth he,Hec 
zo# ſcripte ſed nats lex.-quam non didicimus, accepimus, legimus, verum ex* nature 
3pſe ayripuimns, haufingus, expreſſimms, ad quam yon dotti, ſed fats, non inStitn,fed ww 
zmbuti"fumus ; _ oitenditrain aliquas infidiar, ſi in vim, aut in lela, aut inimicotum  _ 
ant latronume incldirit, onmis honeſta ratio «ſet expediendeſalutis, "vo OTE 
6, This Law otNature is alſo called Equzry, from thatEquality heap rover K 
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all perſons; from that general Moral Principle , Quod1ib# feri nah 
cerisg7 whereby juſt Perſons in their, Deliberatigns and Reſolutions (tatethemſelves 
ko the caſeof their Adverſazics z, And ſo change the Scales of the Balante, which © _- 
holds moſtin CommutativeJaſtice;So Parents 1n- the duties of Childten"Gugheto - 3 
Conſider, as if theie Childen were their Parenry, and what ih thar taſerhichWoulll © 
do torthem,andChi en berg Ego Sel allo theteParenajiha 
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table and neceffar- forithe: moſt: part; /yer/being thelnventions of ifrail men, there 
ocours matiy coſas: imcogitatii whereinchey ſerve- not Burlquity takes plates and 
_ the Limitations and/Fallancies, Bxtentions and Ampliationsof- Humane Laws are 
' brought fromEquity,and though Equity'be taken fometimes for the moderation 
of the extremity of HumaneLawsyeritdothtruly:comprehend; the; whole Law 
of the R mrional Nature;** otherwiſe it- could inot poſſivly give:remeid £0 the xi- 
gour,- and extretmilty-ot pofirive Lawiinall Caſes: - JHA IEA 23435 155 qr 
.+:7. The Law-ot Nature is alſo termed:the Moral Zaw, being the abſolute and 
aat Rule of the! Manners of men;tor all times, places and perſons;aqd this de- 
nRominition.itthath commonly in oppoſitionto the Judicial and Ceremonial Law, 
ThiRomey Law doth ſometimes take the Law of Nature ina'molt ſtrict ſenſe, as 
itiexdadeth the Law of Realon, and as it is founded: in.theNature of Man,in fa 
far av its common with other Animals, and therefore they Define it co bequod 
 wdtuis omnicurimalia docuit, as the conjunGion of Male and Fawale: or Marriage; 
the Procreation or" Education of Childrcn, &c, But even in that Law,. the Law 
ofNature isextendedand diftinguithed into the Original and Primitive Lay, 
" n9that which isderived thence;ſuch, as for the moſt part,is the Law of Natjons, 
Ang+ithere is'no 'doubt, ' but there 1s more of the Law of. Nature founded in the 
Rational+NatureofMan;as he is a rationaland ſociable Creaturey(ſo that even that 
whith*appeareth'to-be inthe Senſitive Natures is truly founded in the Rational 
Nature; *and-therefore is not properly communicable untothe Beaſts, who have 


pb Law but cher Natural Inftinas, having only ſome relemblance- of the Law 


_ of Nature, therefore called 7d mwwulpare Th; dr3ponivns Enjic. 7.10; 
' + The Law of Nature, as it is impreſt upon our hearts;ſo inthe goodneſs of God, 
itis expreſt io/his/Word, -wherein he hath not only holden torth theſe Sacred 
= rem 'which could only/be known by Revelation, as having no Principles 
1N tare from-whence they are deducible;bat alſo, becauſe throug! Sin andevil 
Cuſtdt the'Natura! Law in Mans Heart was much defaced, diſordered and er- 
roneoufly deduced & He hath therefore Re-printed the-Zaw of Nature in a viver 
CharaRerin the Scripture, not only having theMoralPrinciples, but many con- 
dufretis thence flowing, particularly ſet forth. - This Analogy' of the Law of Na- 


tatevgver in the Hearts of Heathens:and as it is ſet. down in;the Law of God,evi- 
dencetlyſufficiently, that both of them proceed from the ſame Omniſcienr Author, 


' +V. Befides rhis nararal;neceſſar and perpetual Law,God bath alſo given tomen_ 
 volutitar'and poſtive Laws,which, though not at the pleaſure of men, yet inthem- 
ſelver-are mutablezand as they had a beginning, ſo-ſome of them had, ard:others 
oftberi'fhall have an'end, when the occaſian, exigence andutility for which they 
were'ediftitute} ſhallceaſe : ſfuch-were the: Ceremonial Laws, which containing 
a Figurative and Typical Adminiſtration ofthe Worſhip of God, ſhadowing forth 
| beth: iſt'and his Propitiatory Sacrifice ofhimſelf ; now when;the Sun of Righte- 
_ ouſhefs hath riſen}, theſe ſhadows have flown away, andare inthe Scripture re- 
peitedgin lieu whereof,is the outward order-of the Worſhip and, Government of 
theChriftian Church, and/ the Laws of Ged relating, . thereto, though we ave to 
expe@'no change of rhem while Time is; and areas: binding to all,to whom their 
Sine are gone&45 the Natural Baw, yet are they no partof-1t;for they are not writs: 
ten in the heart: of man), nor deducible by reaſon from any-fuchPrinciple.Suchare 
the Sabbath on-the firſt Day of the Week; the particular Offices in the Church, 
their Authority arid waincainance; For'though the Law of Nature doth teach, 
That God i tobeacknowledged and atiored;yet the impoweridg of ſome certain 
 . perſons to be leaders in the publick Adoration, and the: fixed time thereofeither 
"Wit wary under the Law,or asitis undevihe-Golpel, be ccached thence,bue 


had 
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CT Chen ht neared unnldaacapu 
grcch fordiddenin1Leniticus,ed be. by. tha paſting of 
kaowledge.it, notionly'to-begiven Gu Jevraanliogns 
anduntwerſal. averſion of Marriage betwwixe Algeadanss | 
hagrenaeof that. brutiſh commixtion; which. is hn yer tio pr nya - 
' rupt caſtomhath not ſoifardepraved;as 40 forgets. mg mn v1 
uncontraverted. Laws of Nature,do fufficiently-exincethe coptrair aforit Parents 
and;Pofterity be all accounted as.ene Degree, there:1s nothing prohibiced: by the- 
Zaw.ofGad,but the very nixtdegree of thele whoaretin.the plage ofParenty,ai{/e- 
cles,and Avzts,or inthe place of Children, as NephewegNeices,, .0/Bretbren and Sifſ- 
ters, ſo that there can be no doubt,butthe prolbitien of commintian of, Aſcen- 
dentsand.Deſcengents, js purely. Naturals, ;: 113% to: wed or T-- 

+9. Theprime Poſitive Law of God;/is the Judicial Law, which Gad by the Mi- 
niſtcy of Moſes, preſcribed: to the. People: of [jracl, wherein.the Loxd - waypleaſed 
to be the parcicularZaw.giver and Judge of that People, whom he had-choſen 
from-amoog all Nationsfor a peculiar People to himielt, and to'whoſe Jnclinations 
it.is þeitted;there'are not a few who eſteem the Judicial, Eaw  obliging, yato: all 
Natioas,matnely,becauſe it doth not-appear in the Golpe!,, ta.beaboliſhed azthe 
Ceremonial Laws. are;: and becauſe ef its excellency, bez« ad. the Lawn of Heath 
ens, or other men, who might not anly err in expediency,rendring their Aamgune 
profitablczbur alſo might make them unjuſt and jnconfiltent with the Imaatable 
moral Law of Nature: Which Reaſons do ſufficiently infer, that inithe, Contagion 
ofHumane Laws, chief reſpet ought to be had to the Judicial .&aws of Gads and 
they allymed where the Inclinarion of che People and their condition,da-not: Tet 
der. themanconvenieat. But that theſe Laws wereaccommodat: My 

per temper, isevident in the Law, concerning the Bill of ſtages - | 
oth, to be permitted for the hardneſs of their hearts,which was-natural ay mw by 
liar cothem,. of jealouſic and bitterneſs againſt their Wivesztherefore,the Logd'not 
only appointed T ryal, neither natural, neceſſar, nor accuſtomed. elſewhere, by 
thoſe tokens of Virginity, for evidencing theWifſes faithiullneſs in; not giving a 
polluted Woman. for a chaſt;but alſo.the extraordinar and miraculous;\Txyel;/by 
the Water of Jealoufic;and thercfore Chriſt did expreſly abrogat [4bat- Law and 
ſhow us that Moſes did not command to Divorce, but: for-the/ hardnels. of zheie 
heart; only permitted it,and did command,that when the Hugband 
away his Wifz,he ſhould give her a Bill oiDivorcezbut it doth nat follow thatthe | 
Judicial Law is 10 it ſelf aLaw toallNationsor thatthe Lord, purpoſed it (0-49.ber 
but on the contrair, it appearethchat- his purpoſe was only te deliver it, for a. pes 
culiar-Law: to [frac], when he faith, What Nation is ſo great, that hath Statutes and 
Judgments jo righteons,as is all this Law, which Iſet before yon this. day, Deatogey. Bj 
And again, He ſheweth bizIWord untoJacob, bis$ tatutes and Judgments tolſrael,be hath not 
dealt ſo' with every Natian,and.as for his Judgments, they have not known them, Pals 
147. verſe 29. And:therefore the lame Law was not to {ſreelift-and. tg! 
even to Proſlytes,as appeareth in the matter of Ulury:and Bondage,whi 
allowed astoSt rangergbut the former fimply forbidden,and;the-latrer limited as 
to.1/reclites:Neitheris there any. neceſlity of an. expreſs Abolition 6 ng wang 
the. Goſpel, ſeing it was not given to allNationszand it. doth-yer bind: the Jews, 
fo far. as it doth: not build upon the Ceremonial Law :And- therefore,ghat pars: of 
the Judicial Law, which is founded upon, or conducible. to the Moral Law.mey 
be well received by otherNations, to whoſe Indlinations\the/? | 
will agree, as moſtof theCriminal Laws are: And though they-conld. ſie; with the | 
frame and current' of the Laws already eſtabliſhed, yer would they; be; far. jrom 
making up a Lawto' Rule any Nation now, after mans. Pravity. .hath.ſo-: much 
increaſed Vice and-DeceitzFor thatwhieh was I the ſimplicity of 


times would come far ſhort in OUrS:: nico; [ed p4t rtthes) 15 
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5 bycracit conſent, by-Conſuetade or Cuſtom,” orby expreſs Will or Com- 
mand'of theſe-ia Authority, baving the Legiſlative power, and theſe were oftitnes 

- written, though ſometimes alſo they were not writtenz as were Licurgss Laws, 

which not-only were not written, but a Law againſt it, - that they ſhould not be 
Awtitten/: Hence is the diſtinQion of Laws, in written, and unwritten, becauſe of 


; their Original z for, ax poſt fas, Cuſtoms,or other unwritten Laws may be writ« 


cent by: privar perſons 3- but they were notat firſt written by the Law-giver; 
Itis rrueg/the Law is ſometimes ſtrictly taken in oppoſition to Cuſtora, as it com- 
prehendeth-Equity or the Natural Law, and theEdids andStatutes of Nations and 
their Lawogivers.* . And ſometimes more ſtrictly, as in the vulgar DiſtinQion of 


 Law;'Statute and Cuſtomy in«which, Law ſignifieth Equity,or the common Law, 


as Statutes and Cuſtomes do the peculiar recent Laws of ſeveral,Nations.* And 
though that be only' the Law of man, which is voluntar and poſitive,conſtitute by 
manzyet Equity and the Natural Law,in ſo far as it is allowed,declared and made 
effeQual by manzis in ſofar accounted among the Laws of men. > 

» {The Lawsof men are either common to many Nations, or proper to one Na- 
tionz/ or peculiar to ſome Places or Incorporations 1n the ſame Nation; as were 


theMuricipal Laws /in the Rowar Republick;z and ſuch .are ſtil] in moſt Narj- 


ons; nor only in matters of lefler moment, but in the bigheſt matters of -pri- 
vat Rights, as in Succeſſion, which is deverſified in many Provinces, in Frazce; 
Germany; and the Netherlands, and England, as may be inſtanced in the Gavil- 


kind of\Kent, " : F 4 ns W; 
xx. The Law common to many Nations,isthat which is commogly called, -7he 


| Law of Nations,which ſtands in the Cuſtoms owned and acknowledged by ail ,or 


_ atleaſt the moſt cwilNations, which for the moſt part,are nothing elſe but Equi« 
ty, and the Law of Natureand Reaſory though in part alſo, there,þe poſitiveLaws 
introduced, by:common conſent of Nations,and which do noleſs oblige theſe Na- 
tions,as importing their obligatory conſent, than do the Cuſtoms of particular Na- 
tions and Tncorporations: - Such are the Laws of Captivity. and Bondage, of thefe 
vaker' ins Var, the ſafety of Ambaſſadors, ' though more guilty of the common quare 
re}, thanthe reſt of the Nations from whom they are ſent z yet for common utili« 

ries fake, while they a@ in, and conform to that capacity, they are ſafe, ' other. 
ways there could be no-Gommerce, orderly Indition of War, or- Pacification, 
And therefore the Rowans, when they had to do with barbarous Nations 5 who 

did not acknowledgethis Law, did ſend'their Ambaſiadors to their borders, and 
thef@didrequirereparation, & denounce War becauſe they could ſafely gano fur- 


 the#atid for the ſame reaſon, ( though Slavery be againſt the Natural Law of Lis 


berty-}) yet it is received for conveniency by the Nations,being more willing to 
loſe Ciberty than Lites Suchalſo are the Laws of Hoſpitality,or the mutual Truſt 
betwixr-the Hoſt and the Gueſt, whom he hath willingly received.in his Houſe, 
whereby-neither of them can ac any thing prejudicial totþe life or liberty of the 
otter," while-itvthat Relation;theugh otherwie they had; juſt reaſon, - and might 


_ dothe farfegyerthe doing of itithen, were :aviolating -ofthe Zaw' of Nations, But 


forthe'moſi-part the'Law of Nations is nothing elfe but Equity»and the Law of 
Nature and Reaſon, which {tandeth'as the common Ruleatwong: men,appointed 
of God; by whieti they: may -know;and crave eachfrom othartheir-Rights;and in 
caſe ofreftſal; may vindicat the. fame by force,;whereinthey are;lilk regulatby 


the commot/Law! of Reaſon, and the-Cuſtonsof Nations, keeping a juſt _ | 
RO 4/7 4. 


tionberwixt <&wrobg and: reparationgthough taken by: force: And noth 
e6,who made the pubifhment-ofall his Laws Death;and therefore were-Gaid;to be 


_ writter'in Bloud; fo-by makingthe-Iſue of evesy Quarrcto;be, the Conqueſt of 


the Debelled; andthe ſwallowing up of all cheirRights, as if they had pattioned 


_ to put them/aI-upor che-[{fue of that War, wheteas there is nothing i;queſtion 


by cither*Part;* but the ſtriving for Reſticutionof.that Reightz or Reparation of 


_ . that Tajury which-the one owneth, andtlie- other denyctb, This Law is chiefly un- 


derſtood 
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Jerſtood; -when the Commed Eto is a Fa; 
namethe common Current of their Civil Law:, ——_ Ry Eee © heir 
late Cuſtoms, which is ſometimesſotaken with usr- and oft-times bycbe; Com»: - 
mon Law, we underſtand the'Rowar Law, whiclia ſome ſort is-common. to mas 
ny Nations. '-''** TY HB «ODS + 4 47 
12.7Fhe Law of each Society of People under the Go Soveraign-Authority; 
is callediThe Civil Lew,or the Law of the Citizensof that Commonwealthy though 
chat now be appropriat'to the Civil Law ofthe Roman Comm cor Empire 
as the moſt'txcllent, ' *And becauſe ofthat Affinitythat prong £9 hath; 
with it,as-have alfo the Laws and Ciiſtoms of theChief Nations,t the Vio- 
rious Arms of the/Romans did'/propapat it; and itsown worth,cyen: -after the ruing 
of the Roman Empire;whick bath ſo commended it,that though-it be notacknoge=: 
ledg'd as # Law, binditig for its/Authority 3 yet being-asa Rules followed for its: 
equity, it ſhall notbe amiſs here to' ſay ſometbing of its "(1 {114 
The Romans wertifirſt governed by Kings who gave them Laws, akin 
Colleed by Paprrias, in'thetime- of Tarquimins 5 wperbus, were therfore 
the Papirian Law,L: 2.4. 1,2, 3-ff,de Orig. Faris Tarquinizs and Monarchy b 
thrown'out, the Papirian Law'colleed in his time and by Name — 
bis Hatred; and Contempt with the Peopleg and there wasno fixed,nor written 
' Law among the | Romans, till they ſent the Triumoiri, + Poſibumas, Manligs-and: 
S#/pitins, ' to the Greek Republicks, to underſtand 'the Lawsof theſe Common. 
wealths,and thence toframea Model of Governmegt, 'and Laws for: the Rowan 
State, which they-did, and madeup the Law of the twelve Tables, which being 
comprehended in few Words and Marrowy Sentences; -all-written-upon twelye 
'Tables,' was fixed upon'the moſt bublick Meroat-place at Rowe,that they might- 
be eaſily known) ' and keeped in mind by all the Citizens. + | 42-494 +2 1h #7 
Thefe were. ſo acceptable & ſatisfaQtory to-the R eowans,that they have beenthe 
Foundation 8&Principles of all that greatBody ot Law, which afterwards they, hadg: 
all which-was ordered according to that ancient Law,as Extenfions& Limitations 
of it, which was done ar fir& by parts,by the Plebiſcite,Laws enaRed,by the Suffer 
of theipeople, or by the Senatus Conſulta; ' or by the EdiQsof the 2 rater, .on by 
the Reſporiſes of the Jariſprudents, who were authorized to giveapſwerindubigus 
Caſes; as Cornelius, Naſtica; Proculus; Sabinur, Gallus, Aufidius, Manlinsg. Scevoles, 
Creſſus,Juventins, Olpianus, Panlns, Jubianns and otherszand when the by ma 
Power was devolved upon the Emperors, by their Edicts, Reſcripts. and Decrees 
untilthe Roman Law increaſedumo/ſo great a/bu)k, that there were = 
Books of -Law, in which the Brevity and Perſpicuity of theewelve Tabl 
then loſt{as now the body of them, through theinjury of time has peri 
ar laſt the Emperor-Ji7i#ian, did by the pains of ſeventeen; ſe 
pick'bue the marrow-of'all theantient Laws, and digeſt them —_ 
intothefiſry-Books of the Digefin-or PendeF#s, which therefore havethe A 
every Law prefixed to its bedid alſo by-Tribonjan-& others,ColleQ the, ( 
Deerees,-and all-rhe-Edias of the Emperors, which/betore weremare in 
compilediin their-"Theodofien Codex, - and which-thereaftre.he . peried 
narne& the Jaſtinian' Codex, 25 poſterior Conſtitutions of. the Emperory 
_ thered together in nine Collations, which were called the None} GonSiiturrond 
Zivia'did alſo cauſe frame the four Books of the [yſtirvies,, 2otheSumm and Ele> 
ments-of the whole Law; "Butas ncthing homanels Gable hon PISL.ONY reaty 
eft ofthe Rowxes Law; in the time of, Phocas the Emperor, wt clgh- 
edfourth after Jufizian; and diedinthe year, 5 55. The Roſen Pi + D eng 
oppreſt' by rhe Irruption of the Goths and Zougobards; the Romay Law digdalla 
under Afhes above theſpace of five hundred. years, und anemyy 
war Empire, being ſetup in Germwesy, : Lothering the -þ 
in 1'the wry ern oe 6nd xls the Rowen 
Fi EAPO 194 Fl es mid 2314 x" 
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p—tdtheineriingdid'the iFexddl-Lem, or Cuſtoms take riſe among the Lon- 

" gobaxds,and other Nations, who having expulſed out of Ztaly the Kowan Empire, 
were willing'to change their Barbarity,andio beſuceeſforsia the Romans in their 

lity,and chat they might maintain: their Conqueſts,gave our all their 

FPahdy rotheit $Sonldiers and Aſſecles,as Benefices to them for their Service, and 
iffafice iftheir'Wars - the!Example of which,and the new [atereſ(t it afforded 

- t6Saveraigns,to"have all their Territories to hold of themſelves;and moſt of their 
Stibje&sby- tharnew Relation, to become their Feudatars and 'Vaſſals, bath given: 
the Feudal Law wings, whereby ic hath ſpread'it ſel over moſt of the Workd, 

_ © Bp; Iif the declining: alſoof the Roman Empire , the Bilhop of- Rowe baving 
mounted himſelfunto the Imperial Eminence of Univerſal biſhop, did inimitati» 
8 of theEmperodrs'Cauſe Compile the Caron Zew z and brit, That part which 
NS Ealitdthe Decratums, was perfected by Gratian the Monk , out of the Fataers, 

| #s'and" Councils, though-much wreſted and vitiat, towards the Intereftsand 
=Errors of the Zownn Church, And after the Decretals were Compiled by Pope 

Gezory the ninth,out ofthe Decretal Epiſtles of the Popes, which Boniface the 

eiphth'ahgmented by addition of the ſixth: Book-of the Deeretals, the firſt where-' 

; Win'imitationof the Digeſts, made of the Sentences of the antient Lawers, 

Ihifirourc of'the Sentences of the Fathers, DoGorsand Councils of the Church z, 

ati rhe latter, in/reſenblance of the Codex, is compaQed of the Reſcripts ot the 

Popd; ard that nothing may be improportional to the Civil Baw ,uatocheNogel 

Conflitations, do' anſwer the Glementines and Extravagants.. +: 

_ », This Pontifical Law exrended unto all perſons and things belanging tothe Re-. 

#a#iChurch,arid ſepararfromthe Laity , all things chat may relate to-PiausUſtgor 

_ Which may be elalmed:ro be under the protection of his Holinefs, 43 Orphbarisgthe! ' 

Will of Defuntds, the matter of Meyriage and Divorce, all: wbich:he:-bad obtain. 
ed tobe extemptedfromthe Civil Authority of theſe Soveraigns, who weredeva- 
tef'th ehitgee; Theſe things being holy , were not tobe temerat; by the profane. 

Udrids of Princes or free People; and:ſo deep hath this Caron Law been rooted, 

. tif even'wherethePopes Authorityisrejefted, yet confideration. muſt be had to 
theft Laws:notonly as to theſe by which Church Benefices have been EreRted and » 

dFrcd 5 but a#hikewiſe containing many equitable and profitable Laws, which 


ſc of theit weighty matter, and their being once received. they may' more 
fiely be retained thian' rejected. | MH der, þ 'o 2H 
_ "25. Before we come tothe Cuſtoms of Scotlandytherelies this Block in the way 
of Alf Hiniane Lawtz that ſeing;as hath been ſaid, Equity and the Zaw of Nature 
mid reaion'is perfe&E&c-perperual, then all Laws of mens. conſtitution, ſeemnor 
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to, that the people may be ſccured. F 
Secondly, Therebe many Points of Right competent to men in Equity,as it may 
be more profitable for the people to forbear the purſuance of them, than tobe at 
the trouble and expenſes of the purſuit;zas when Humane Laws do cut off matters 
of leſs concernment, and in them, rather take themſelves to the honeſty of their 
Party, than to compulſion by remeid of Law, ſuch are the Remuneratory Obs 
ligations of Gratitude, and the inward Obligations of the Mind, as of 4ffeciow, 
Love, Kindneſs, &cx according tothe Proverb, We cannot Poind for unkind; 
It isnotto be doubted, but there be more ſuch Obligations, ;than are the Obliga- 
tions relating :0 outward performances of ſome palpable or ſenſiblething3 and it 
might eaſily appear,what vexation it might breed, if not only the latter, buralſo 
the former, might all be purſued, and-extorted by compulſion of Law's and none 
canthink the Law of Nature injured, becauſe of common conſent, men will ſpare 
themſelves the labour to purſue thoſe things-which they may eafily diſpenſe withg 
& ſolikewiſe for the ſamereaſon;though by the Moral Law, we are obliged tolove' 
our Neighbour as our Selves: From whence ariſe the Duties of Charity and 
Mercy, Ajjefbance and Relief”; yet forthe moſt part, men do notcompel forthe 
negative of theſe Commands, but only for the contrary aQts of Injury, by doing! 
evilinftcad of doing good. i» - 
. Thirdly, For the ſecurity ofthe People, and anticipation ofError andFraud;and 7 
that evidentProbation may be had,mendo moſt pretitably orderDeedsto be done - 
inſucha palpable&plain form,as it may eafily appear whether falſe or notzin which 
there can be no injury, ſeing the manner of doing theſe Deeds is!free,&cin our power 
Thus, though the Difpolitive Will of the Proprietar, be ſufficient to alienat any 
thing that is his, and to conſtitute the Right thereof in another 3. Yet by the Cis:: 
vil Law andCuſtom. of moſt Nations, Delivery or Apprehenfion of Poſſeſſion, for - 
conveying theRight of Goods is requilitz and Seafin is neceſiarfor conveyingot 
the Rights of Lands by the Feudal Law, and ſo by our Cuſtoms, Alſignations are 
not effeQual to transfer Perſonal Rights, till Intimation follow : Our Cuſtom alſo» | 
appoints Writ to be made, where it is ealteand ordinar to be done; and therefore-- 
as the Penalty of the negle, or contempt thereof,dath exclude Witnelles,inmat-+ 
ters of [mportance, and admitteth'only Writ, or Oath of Party, inicaſes where. 
Writ is accuſtomed 5 So the R owarrs ordained, That becauſe in the agreements 
of the People, when they ſtood in'meer Coterence, words were caſte tra be mil-" 
taken bythemſclves or Witneſſes g that therefore the Parties ſhould perfeRt ſack: 
Contradts by a ſolemn Stipulation, wherin the one Party did interrogatuithe.gther 
did agree, to ſuch Termwas heexpreſt, and the other immediatly repeated his a+ 
ſiyer, cloſing with bim in Terms:and therefore, if they did not tor ftipulats they: 
refuſed them AQion thereupon 'as anaked Padion, Tt: 45419 197 24.404 
Fourthly, moſt Xazions for the flouriſhing of their Families, do otherwiſe diſpoſe). 
of their Eſtates and-Pofſſeſfions,and their Laws doorder.them otherways than the _- 
Lew of Nature doths, for the molt part,the Heretage and Succeſſion inthe wholes  * 
Land-rights belongs to the eldeſt Son,as the Stem and Line of the-Family;and ther; © | 
Parentuare preſumed to provide the;reft of theirChildren with competentPartjoss:; => 
though by the Zaw of Nature, the Right of Succeſſion doth belong. to all: And -. - 
| Even. -. = 
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* 20 thispolitive Caw,altering the courſsof Tr re,  Aklntnemple 
” * . From d, , by which es: rips whe et Females, and the 
E- de hath a Seating Srridac: TT Lo 4 ir 275 {ropwy 03 Es. 6 Fas | 
=» Fifibly, According'to'the Humors and-[velinations gf Eeople, 'Mendo lay the 
” heavier Peaalticsupon theTranſgreſlion offuchLaws as-tand in oppoſition. there- 
'-* , unto,;which-may:beakered when theſe [ocligations-alter;And: when that Humor 
| Rgnqgnd National, they farbear to make or exerce Laws againſt them: :Sothe Lord 
: awof Hoſes for the humors of that People, in ſome things permit- 
uaajare niſhing the Teanſgreſfion.of che moſi-palpable and\weighty Laws . 
of Nature, as in Polygamy and Divorce 3-- and "alſo;extending! the; v6 propeaton of 
Equality, obſerved in theLaw of Nature, in Reftitation. aud. Retribution-yias in 
Theft: Hence it.appears how neceſſar the Laws of Men-are,/yet-furely. they are 
* moſt happy-whoſe Laws are neareſt to Equity, and moſt - Declaratory ofit, and 
leſtaltermgoftthe <ff=Rs thereof, except in caſes eminently profitable, -like unto - 
theſe now pointed at 5 yea, and the Nations are more happy, -whoſe Lawsthave 
entered by long Cuſtom;: wrungout from their Debates uponparticularCaſes,un= 
til it come to:theConfiltence ofa fixed and known Cuſtom for therby the conve- 
cies and-inconveyiencies thereof.though-a trac of time, are- experimentally 
ſens fo ther whichitound in:ſome cafes conveniems-if-in .other caſes afterward 
i&be found4nconyenient;it-proves abortive inthe Womb of Time; betore it attain 
thematurity:obaLaw.:: Butin Statutes, the Law-giver.muſt-at'once.ballance the 
canveniencies andinconveniencies, wherein: be'may, and often.doth fall. ſhort,and 
there dos ariſe caſur.incogitati, wherein the Statutes-is out; and then recourſe muſt 
be had to Equity: Buritheſearethe beſt Laws whichare Approbataryz ar Gorrec- 
tory:of-experienced Cultoms3zAnd-in a Cuſtomary Law, though the;negple run 
ſome; hazardacdirſtof their Judges Arbitriment,, Yer when that Laws come to 
' afullconfitencezthey:baveby-much the advantage in this,thatwhat,guſtombath 
changed, that isnbrown away, and obliterat without memory Or mention,ohit ; 
_ bareaGratutory written Law, the: veſtiges of-allthe akerazions. remaipy apgd-ore 
 dinarlyiiactcaſe to ſuch a Maſe, that they. cealeito be: Evidences. and. Securities to 
the:Peopleand become Lobgrinths, wherein they, are-fair to loſe-their,Rightsz if 
| notthemſclves, at leaſt they: muſt have an implicicFaith.jn-theſs, who. cAnBOtgom- 
,v without makiog-it the work of their, whole Life, -. 
; 16:07: Exſtoavraarthey have ariſen mainly fromEquity,ſothey.: are alſo: iron the 
=. Civil, Canon andFcudal Laws,from which theTerms,;Tenorsand.F vue of them 
© - are much borrowed,and therefore,thele,( eſpecially the.Civil-Law.), bave great 
4 weight with aonewely. inccaſes-where-aCuſtom, is not yet formedzhutnone of theſe 
have:with us the: Autkvricyof Law,and thereforeare, only regeioplagherding to 
their-Equity and Expedicncy,Sequndum bovum & equum 3 And though it may ap- 
peariftom ſome Narrative of our Statutesgthat the Parliament.d thow Wale. aheCi2 
 an-Canca Law; tobe our Law,asin the Revocation-of: Ks a mer the ie fourth 
Parjuagyc,5 ri whereitis faid, And fince it is permitted by the c LawCivil 
CS odiqtaeney ReviahieParet 540c.80.So lkewit Nota r5&Porgers. 
 offatſeWrits, arcordained to; be; puniſhedafrer the: diſpolizian of common Lay, 
Pera$ynie, 226 Andin the (AR elabliſhing Religion, all, ABscontrair,. ab] ON= 
ſiirarion®©:Canon; Civil, ov Municipaljare abrogated, Par, L567. £31, Yerthat 
4 amountetono mote,thanthat, theſe Laws are an example,., afte the f tip 
' _ whiereof.the Parliament procceded.And though in'the; 6 \lſchoc 
niſhment be aſſumed 23 in the Civil. Zaw, which way.make that, ap: 


A clroiareis ache abraguion oft Cramy £625 arHek 
-. And c of the Canan £4w, :,attbeeſtabliſhing of 
© Proteifant Religien'y becauſe in the Popiſh Cluy die waxbelda dasgn Authoritative 
of tBurfince it only cſicem'd a Law as40 theleCaſcsthat were acted by jt when | 


inthereſtonly as ourCuſtoms allume ſome particulars there- 
Aacce 20 the weight bfche AE for the full — of the contrair 
7% ES 3 | there 


Yea, the Low of Solend wgnlas the cx ar aa 8K TIEN eos. 
bw > ph dying abroad; being'tefidene therezras was q range Ci 

| Children, who having- dice in'Hollend, legated upon ble  - © 
rom grece te the cuſtom thereg yerthey were ſound not to be coriveyed by "8 
Teſtamenr, | but to belong ro his/Heirs, according to the Law of. Scatland:g , 2 
Dec. 1623. The like berwixt Melvil and Drummond, 3'July, 16 4+ a nc lately, | 
12 the caſe ofthe Executors of Williane Schaw F actor at London, To 7104 


Kin weak E Pvefcrred tothe dry omen univerſal Legatar named there; Jar. the 
19; 1655. Scbaw contra Lewers ; but aStothe mannerot Shree >. 
= the Law of the place regulars it. 11 Dec, 16274Felconer contrathe Heir of 
"ahd'the 27 Jaly 1633. Gordon contra Morley, x5, Feb,: 1630. Harper con- 
dy Jaffrey.''So a Bond by an Ezgliſh man to a 8:owiſh:man, reſiding there, 
after the Style of Zeglend, payment thereof ' was found probable:by witneſle, 
and by the Oath'df the Cedent againſt the Aſſigney; 28:Fune 2666, Mcmorien 
contra Metezl ; yet a Bond granted by Scottſh mentoan Engliſb:ranin England, 
found regulat by oe Law of Sotland, ani notto be taken away by(Witnels, bes 
ing after the Style of Scotland, and Regpiſtrable*in: Scotland, Decu8, 1664; Scos 
contra” Henderſon and Wilſon. Bue the-Law of England and other Forraign: Na- 
tions,” beirig matter” of Fa to us, the fatne-was tound-probable: by the Declara- 
tion of the Judges rhere." Fare 18, 1676, Cunningbam:contra Brown. 
The Law of Scotland, asof all other Nations, } ar firſtcould/beno other, than 
2qaxm &- bonne," Equity and Expediency 3 for ivisnot tobe ſuppoſed, that any 
Natioo'at their brſt aſſociation and owning of a Government,did appoint poſitive 
Lawsgnor could they have cuſtoms anterior to their Conſtitution 3/and yet it is 
neceflarly implyed, that they muſt ſubmnit#to,' andibe ;governediby a Law,which 
could be underſtood no other, than what their Saveraign Authority ſhoald find 
Juſt and' Convenient, It may be ſome Ciries at their firſt Conſtirution,migh _— 
enacted Laws, but it cannotbe found'in all the Records of Antiquity, that.ever * 
any Nation 'or Countrey, did ſo,whatſoever be ſaid of the SeliguecrLan of. the 4 
French, which they bold fo antient and fundamentakthe ſame is-either fititious or 
long poſterior to their conſtita:ion'into a Nations! And therefore,, as in Arbitris. . 
ments nc egy underſtood toſubmit themſelves to  Arbiters, Securdame Arbitria =Y 
aim bout viriz, Sy Mavions' of old fubmivted to their Princes, rather tore © 2 
fer there < Ine and Differences tothe determinationef.thewSovers than 0 > 
otitſhould 'be a"Jadge to himfelf,, and ſhould take and. 
Bbro/be bis Right, withontany Superior to fro be. 
live in perpetuaP War : whence Government/nece 
implys in the'very Wtingtlicreof , a yielding and ning dorm 
tion of th Toveraign Authority, ir the differences of the Peo h-one, h-one,,or 
Either party ſhould coticeive themſelvesinjured,that waran A666 
Anim publick*Aurhority; although they had natn 


appeal tear 


ive 
Sts ftar d the func;otherways they bthoved'to diflolve aipowds, foams 
ang return t6 the Soveraignity of their privat judgment, and.their natural. force, - 

oh whick they difffiicunto the Sanuary of Goveramentz.x aign 
though it may ſbrfietifies'tre, yet ear be-nothing like to theſe continual ernars, -@ 
when every ane” Fas 2 Soveraipn Judge in-his own; Gaule, i; , 
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LW, they meaned ietobe ſuch, by that antient Law, in oppoſition to, their 
MCaomr,introduced by their Pretors and Conititations of their people, Se- 
nd 2nd Princer. ' The Bngl;ſo allo, by their Common Law, in oppofitiontoStatute 
and recent Cuſtoms, mean their antient and unqueſtionable Cyſfows, Inlike 
manner we'are ruled in the firſt place, by our antient and immemorial CuStozes, 
. which' may be called our Common Law, though ſometimes by that name, is un» 
derſtood Equity, which is. commoy to all Natiens; for the Civil Rowan Law, which 


degrees of Sncorſfion, our Legittime Portions of Ghildren, Communion of Goods be. 


Searnres; for inſtance, albeit by the AR of Parliament 1621. Cap. 81, ReduQions | 


be firſt produced, therefore they donat take away Infefts 
eply, notwithſtanding of the ſaid Statute, _ But there 


not extend the'ſame,asalbeit by the ACt of Parliament 16 21. Cop. 6, Compoſition 


 _ beenalready ſaid. But jt is not to be thought, that the: Feudal Law is our 
.. © Proper Law, asCraigrelates,lib. 1. dieg, 8.{e&. pr. there being ſcarce any thing as 
” . . &Cdtitnon Feudal Law, butit is Local and cuſtomary to every.place, and doth 
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in.ſome ſort is common to very many 3 By this Law is our Primogenitur, and all 


6 | not extendto the halfofour Rights:Craig doth very well obſerve,near that place, 
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pyled for gh: ps ns land, '1 | 
red 1 unknbwn and inconſiderit ON o I els = 
four Books, which paſs amon ſt us, which Fr gong they be pr tobere= 7 
viled and idrmed with our former antient Laws, Par- 1425. Cap. 54. Par 1487. 
Cap, 115. yer theſe do not acknowledgethem, as already Ph our Laws zbut 

as much, "ag by alteration thereof, May become out Law, _. | 

The Law of TOC in its nearneſs to Equity, plainneſs and facillity in its CuZ 
floms, Tenors arid eg Sig in its celerity and diſpatch in the Adminiſtration 
and Execution'of Jaſtic e, be well paralleled with the beſt Law in Chriften« 
dow, which will more jor. appear, when the proportion and propinquity of 
it to Equity ſhall be hereafter demonſtrat, 

17. Before we cometo the Common Principles of Law, this queſtion, would be 
reſolved, Whether Law way,or ſhould be handled as aRational Diſcipline, baving Prins 
ciples from whence it iConcluſions may be deduced ? MoſtLawers arefor the Negative 
part,commonly-efteeming Laws eſpecially the politive/& proper Laws of any Nas 
tion, incapable ot ſuch a deduQion,ag being dependent vj por. the will and plealure 
of Law-givers, and. introduced for utilities ſake, and ſo "vb v nay -Alterable, that 
they cannot be drawn from prior common Principles, Purnicl me 
thod of rational diſciplinesgand therefore they reſt Soft Bana ſer, w| 
by the particular Heads and Titl& may befound, whetcigeb, e confuſed or 
of the Gi vil Law (which is the greateſt b lawiſh in ic) bath been infrumentaly 
forthere'is nothing more ordinar for ne menzthan to maintain their Authors, 
and thr dj their reſpe& to them, not tv be ſenſible of th re Errors. 
eto be found -among the Commentars and T Tea 
"1 om any known Principles of Rightzbut all: their d 
tion of! texts of the Law,which exceedingly nauſcats (ig 
in finfiig Hutch ,mgre work for their memory,than Judgment,& ig 
retainifig the 'Lajy-givers will, rathet t fe Rap (arching: inito his realon , 
not wanting of late of the earnedeſt Laivers, who-have thought it b 
| and*fit; that che Law ſhould be formed into a Rational. Diſcipline,an 

regrared that it hath/not,been effeQuared, yea,ſcarce atten £7 
renus de ratione difcendi docendique Juris. 4 nd Grotinsin his 
ed Treatiſe, ! de jure belli &} Wo for which there. are many preg 

Firſf, As we tiave bg , Equity or the Law of Nature | 
in theſe "praical Penh __ je Mare created in,and with the Corry Man, an, and 
ariſe in himwitbout react ebate,as naturally as theHeatdoth from — 
or the Light from the Sun, ; Tk eſe Rules of Righteouſnels,y ich are deduce] 
thence by evident reaſonzl '2) thats Fe 1s Reafonit ſelf. as toits Px iples about the. 
Rights of men,anit therefore called the Law of Rezſon : and cab there beany thing. 
more congruous to a Rational Diſcipline; than Reaſon it ſelf, and its don a 7% 

2. God in his goodneſs hath giveri'man more radient Rays of Real | pre 
ſerved it moreafter his Fall, about his Rights of meu | 
ſcience a Engnlecgey Which for ty moſt part aredub 
attainableonly with gre pig. {bit inthe mattersof Right, E: 
though with Wd eaiih bliided or byaſſed'with Afﬀedion or Jaterelſd o 
and mirre#& with the Sarals and' 6 of men»which are butastheir Contrats 3 
and-matters'di Fat tobim, would be able to diſcern right frond wrong, zough - 
he cannot be lo diſtin4;a ewes z on his own: knowledge; to take up 
hold forth-the gi fi eegyand _ niitters of 


cacy or Dif ulry Nahas nent. Jadgmen | Experience, . 
Thirdly, God doth Bxpoſtulat” "Argue with-men,  mppran moral Duties, . 

* from rheſe.ccommon Principles of Righteouſoeſs, whicti pee id ti er be 
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deſcribed, [rtiough it be'notnaked, and in irs pure haturals, /agd hayeitshair.cuc 
and ordered,and ornaments upon it 5 all which will fall-ro'be delcribed as Appens 


ir$./Ther Principles of Law'are fuich as are known without arguing,and to which 
thejudgment upon apprehenſion thereof, will give its 'ready and full aſſent , 
 fach+as, God isto beadored aud obezyd, Parents to be obeyed and honoured, Children 
tobe loved and entertained, and ſuch are theſe common ' Precepts whichare ſer 
forth in the: CivibLaw, 70 tive: honeſtly, to'wrong no man, is give every man bis 
right.: but here we (hall ſpeak of the moſt. general Principles, which have influ- 
. _ ence/upor/all the Rights of men, leaving the more particular ones ta'the Rights 
 flowingtherefrom in their proper placcs. 
- {The firſt Principles of Equity are thEſe,that God is to be obeyed by man. 3,. That 
maar ira free creature, having power to. dilpote:of himſelf, and of all things, in fo 
far-as by his obedience to God. he is not reſtrained. 3. That this freedom of man is 
ind6is own. power,,and may be: reſtrained by/bis voluncar 1ngagements, which he 
$s:bound /to fulfill, or take them up moretifummarly. The firſt ptinciples of 
"_— /are Obedience, Freedomiand Tngagement. CL ITE 
2; There are/alſa-three prime Principles: ob the-poſitive Law, whoſe aim and in- 
texeftis the profitand utility of man, as the natural-Law.ig, ;3» quo, '{o the paſj+ 
tive Law is, bono, or tili;and upon thoſe two legs Jo Jaikice move, ingie 
4; witip every! man'his Rights If man had not fallen, there had-been-no diſtinQion 
X berwixt bomwmeand aquume: norhbal therebeen any thing more profitable,than the 
E - Fullfollowing of the natural Law:but man'being now pray wanting Juſtice, 
orthic' willingneſs to give every man his.Right;and aprtoFraud or Forces there- 
For&zin this:eftate it-is profitable for! bim, toquite ſomething of that which' by e- 
Hhiry7is his-dilf, forpeacerand quierneſs;fake;rather than'touſe compuliion and 
iquarreling idSifthings, --and-tofind ourexpedicits, /and helps to make equity 


{ffendone avother,and procure to one anothertheir Rights,and alſo toſer-clear lis 
mmitsto' every mans Property, & to maintain Tiattick & Commerce among them- 
Felvesand with others 3 ſo that the three Principles of poſitive Law,may be Sach- 


of 


Rights and Laws; the principles of poſitive Law, are *s 
"which Laws are made,and Rights cooſtituteand ordered:;' and all ofthem'may 


atives of all Statutes, do 
Fn HL. 


ad Wrong, betwixt what 


C , . ' 
Klopsu which 
Why a 2 Y iS Lab . b - , I 
. "_ , 
5 CIT TV LaT F 
» me * « 


aniendirfelves> npourwhich, faith our Saviour, | bavgd 


.effeQqual: And therefore 'to make up Societies of men, thatthey may mutually de- 


ety, Property and Conimerce, The prifciplesof Equity.are the efficient cauſe of «« 
Aagal cauſes or-endsfor 
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the dependence of the'Moral Law;opon this Principle - 


tNE VIQral LAW,UpOR Such are alſo the 04 
tions betwixt Haiband and Wife, Puont and Children, and the Oi j jonr "Of. 


Fitution, Repar ation, and Renmineration ; in all which we are vga gp: ged, [not by 
V 


our will andconſent 3and ach are the Obligations, which the Civi/ians call, Queſt 
ex contraFdu,becauſe they find them Obligatory, and yet not by Contra, and nor 
adverting to this their riſe from Obedience, reduce them to Contracts by a quaſfe 
20, Where Obedience ends, there Freedoze begins: and Man by Nature Free 

19 all things, where this Obedience has not tyed him, untill he gblige biiſyck a 
alLu- 


Log 
weipht of the matter, 


be. do, he do al} to' the'yory i 
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220; where Obediincecnded'; ſo 1ngagwemt begins where Free. | 

zxxoluntar obliging of our ſclves,. where by Nature we are 

Bligati6n, #a diminution of that Freedom, for thereby we are 
that power of diſpoſal ofthe Creatures,ormay be conſtrain- 

ntrafy to our natural Liberty Some bold -ic.not law« 


by k 
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Jor us, or for an equivalent cauſe, are not obligatory z which ſhalt be more proper to 
debare, when we come to the Obligations by Pa@ion, * Promiſe, or Contract, all 
which do ariſe fromthe Principle of 7-gagwert , bur it ſhall be.ſatficient here, to 
conclude with the Law, that there 3s nothing more N atural, than.to ſtand to the 
- Faith. of our PaRions 3 -and this much for the Commor Princples of Law. 
22+. Asto the.-0bj:& thereof, . the formal and proper 0bje& of Law, are the 
Rights of men; a Rightise Power giver: by the Law, of deſpoſing of things, 'or ex. 
aFing from perſons that which they are due ; this will be evident, if we conſider 
the ſeversl kinds; of Rights, which are three, our | Perſonal. Liberty, Dominion, 
- and Obligation Perſonal Liberty, is the power todilpoſe of our'Perſons, and to 
live where, and. as we pleaſe, except in ſofar, '#s by Obedience or Ingagementr; 
| © we are bound ;. Dowinion is the power of diſpoſal of the Creatures in their Sub. 
K. | ftahce, Fruits. and. Liſe. Obligation is that: which is' correſpondent to a per- 
edde ſonal Right, wbich hath no proper Name, asit isin the Creditor, : but hath the 
Þ Name of 0b/igetion, as it is in the Debitor, and it is nothingelfe bur /epal Ty, 
mbereby - the . Debitor may be compelled 10 pay, / or perform ſomething,” to which 
he. ix bownd, by obedience to God, or by his own conſent and Ingagement, unto 
/ which Bond the: Correlate in the Creditor is the power of exattion, whereby he 
= mayi<xat, obtain, or compel the Debitor to pay or perform. what ts due, and 
-this. called; a Pery/enal Right, as looking directly to the Perſon obliged 5 but to 
| - things indireAly,.; as. they belong.to that perſon : "So Dominion is called 2 re. 
E : al Rights /becayſeit reſpeRteth' things direQly 3 but perſanfas theybave med}cd 
» _ . withtheſethings;:. by which it is clear, that all Rights conſiſt in a'power or Fa- 
Xp | ,-» the Ac whereot is Poſſeſſion, I1joyment, or Ofc; - which's 2 matter of 
| and no-point. of  Z:gbt, and which may be, where 1to'Ritghe 1s, as'Righe 
cmpay be, where theſe,are not. | oY hh Boney == 
hA3*The; Roman Law taketh up for its Obje, Perſons, Things and A Gone, and 
- according to-theſe,.,. orders it felf;. but theſe are oply the extrinfick: Objet and 
ee; , about.which Law and Right are verſant 5 * butthe proper ObjeQ is the 
ieſclt, whether it concerns Perſons, Things, or A@ions andaccording to 
the/faveral Rights,and their natural order,the order of Juriſprudence may be taken - 
up in 4 threefold conſiderations Fir#,in the Conſtitution & Nature of Rights, - Se. - 
cond, in their Cqnyeyance, or Tranſlation from oneperfotito another, whether jc - 
the living;or from the dead. 3. in their Cognitian;which comprehends 


ure, muſt be handled togethers/ 
Lplace 3 then:next, Oblieaionrobedfential 


* 
4 


dakes theis, Dominion inall its parts, *Andin' thejdrone plece, ſhall fol 
dabe.coneyance.oftheſe ſereral Rights, And laiiyiahe Cogaitionofal their 
judiaiak Procek.and. Executions. Rights in reſpeft ofthe miatrer, are dividedin 
--publick \and privat Rights ; Pxblick Rights, are theſe whichiconcers the Srate of 
the.Commonewealth 3. Private Kights, are the Rights: of Perſons,- afd particular 
- Incorporation, ;of which in their proper places. fo 11. ; 
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Of Liberty and Servitude. 


x Lipert -ydeſcribed. $4” 9 Libertyis lift by Bender, 

2 Liberty difinf from Dominion andobFgea- 10 Bondage introduced by the Law of Neti- 
tions ons. 

3 The Principle whence Liberty ariſeth, 11 Bondage lawful. 

4 Kefiraint end Gonftraint, 12 Man-rent. 

5 Liberty is boundedby Obedience, 12 Manuniſſion. 

6 Is deminifhed by Delinquence, 14 Parronage, | 

7 By lngegement. 15 The condition of our Servants. 

8 By SubjeGton. 16 Injuries againſt Liberty, how Redreſſed, 


IBERTT is that Natural Power which Man hath of his own perſon, 
whence a free Man is ſaid to be juz pote/tatis, in his own power, and it 


: LL 
Man pleaſath, unlcſs he be hindred by Law or Force, 
2» That thereis ſucba Right, diſtin& from the Dowinjion of the Creatures,and 
from Obligation,it is evident from this, that it can be referred to none of theſe, and 
yet is the moſt native ard delightfy] Right of man, without which, be is capable 
of no other Right; for Sentoggepermcth « man from the account of perſons, ai 
brings him rather in among things.qu2 fuzt in Patrimonio noſtro, and theincroach 
ments upon, and injuries again(t the: right of Liberty, of all others, are the moſt 
bitter ang autrocious3 for the non-performance of Obligations, or "Duties to usz 
or the taking away, or detaining of the thingsof our Property, are not to be 
with the laying violent bands on, guy perſons, 
3, This Right ariſeth from that Principle Freedow,that man bath of bimſelf, 
and of other things beſide man todoin relation thereto,ashe pleaſcth,exceptwhere 
he is tyed thereyntg by his Obedienceor Ingagment.& this part of it which c 
_ nethPerſoral Freedoms. maintained by that common recejvedPrinciple in the Lay 
of Xarure,of (c)t detence apd preſervation ; for as Cicero faith in his Oration, Pu 


Mollone, Bac & retio. Pettis © necefptas Barbaris & mas Gemtibys, & feris nature 


ipſa praſcripfis, »s omnew ſemper Vim quacurque ope,e coryere,e capite,s vita ſuapropy 
Jarinzi, Aud: as Gaines lakh, eguenſugpericulum, naturalis ratio permittif ſe defender, 
. which is only to be extended ro private and unlawful violence. 
4+ Oppoltumo Liberty are Refrain and Conſtraint, Reſtrgint hindere1 h 09 
to be where, and: gow whither be will 4 and Conſtraint forceth him to do 
wil not; Reſtraint is .enerciled by Impriſonmgent apd Capivity, or in the hinds- 
rance ot the uſc.of things vecelſar tor Life, as Meat, Drink, veep Of Ge, 
praint is exerciſed by Beating, Woundipg, or the like Force upon t 
thefeas of it, whereby any ;hing isextorted. | 
$5. Though Libot;bea moſt precious Right, yet it is not abſolutes but oo : 
Firſ,by the will of God ,and our Obediential Obliggtions to bhimzand to men 1 
Ordigance 3: acid though map hath power of his own perſon, eo 
wget bis own life, or his ba to jalinguny of them at by | 
ng away higLije,or depuration, os 
| to any other ſot0.do, unlels 
ged to God comin be 


dy. the & 
- of Li ; i01be purſuance rebel To > pe gn LY aſh Þai d i= | 
SOwLIinretaain is Mikes from ber Ve) of BOG Ea DEN 1, "anc fy 
| nba cf ph Ons. ſo may. Pai Rrain the 
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without any Ingagment 3 we may alſo without a 
- (@n,ar one who is inferring violence to Wael, 


Body, or 


is defined; in.the Law, to be a Natural Facylty,todo that which every 
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tHercy: But in matters of utility and profit, where the Natural Liberty is not 
hemmed in with an Obligation, there, unleſs by bis own Delinquence or conſent, 
man cannot juſtly be reſtrained, much leſs conltrained upon pretence of his utili- 
ty or profit ; for Liberty, is far preferable to profite» and in the matter of utility 
_ every manis left to his own choice, and cannot without injury to God and Man, 
be hindred todo what he pleaſeth, or be compelled-todo what he pleaſfeth nor, 
in things wherein he is free, as Grotius ſaith, De jure bell; lib. 2, Caps 22. Parag, 
12. Nor enim i quid alicui tile eft, id Statim mibi licet, ei per vim imponere, nans 
his qui rationis habent uſum, libera eſſe debet utilinm inutiliumve elettio, niſi alteri jus 
quoddam jn eos queſitum ſit. | | 
'6]. Liberty may be diminiſhed or taken away by our Delinquence, in the way of 
puniſhment, for ſeing it is a Right in our own power; as Goods and Debts may 
be forfaulted by our Delinquence, ſo may our Liberty, in whole or in part. 
7, Thirdly, our [-gagments do commonly import a Dinvinution of our perſoe 
nal Liberty, but much more of that Natural Liberry of things without us, 
whence it 1s that the Law alloweth perional Execution or reſtraint, and Incarce. 
ration of the Debitors perſon, untill he do all the deeds that are in his power, for 
"the ſatisfa&ion of his Creditor. 
8. Liberty is diminiſhed by Sabjefion unto Authority; fortho man by Nature be 
a free Creature and in his own power, - yet he dgth then become in the power of 


-others; whether the Authority be in the power of a Society, where the luffrage 


' of the plurality is preferred tothe natural and free choice of particular perſons, 
*or whether the Authority be ſtated in a few perſons, or in one Soveraign. 
© 9, Fifth, Liberty is wholly taken away-by Bondage Slavery,or Servitude, which 
is diametrically oppoſite to Liberty 3 for as Liberty is that power, by: which men 
\* are ſat juris,ſo by Servitude they became aliens juris, in the power of another, un- 
'to whom they became as the reſt of their Goods in their Patrimony, and were 


"poſſeſſed by them, and might been gifted, legated, ſold, and otherwile diſpoſed | 


of at their pleaſure, 7,4 #7 de ſtatu hominur, |, qui in ſervitute 118, ff. deregulis juris, 
'fothat Maſters bad among the Romans and almoſt every where, the-power of 
"the Life and Death of their Slaves, < 1, l. dehis, qui ſunt ſui-vel alienijuris, though 
the Conſtitution of the Emperors did reſtrain that power to: moderate chaſti(- 


'ment, as appears by the former Law,:< 2. {bi4, and conſequently Servants being 


wholly their Maſters, they could have nothing of their own, l. adguirentur 10 ff. 
de acquirendo rerum Dominio;, ſo that, that Pecalium, which their Maſters commit= 
ted.to them, to negotiat with, was wholly in their'Maſters power, and mighe 
"be taken away at his pleaſure, | 4. #7 de peculioz neither could they- be lyable 


' "to any Obligation, 1. ec ſervus 41. f. depecnlio g neither conld there be any civil - 


"Aion for, or againſt them, 1. i» pry ſonam, 22. ff. deregulir juris | To. f. 1bid, 
neither could they be Witneſles, 'Procurators, or Arbiters 3 yea, they: were 
*accounted as no body, or as dead men, /, 32. bid, 1, 7: Cod, deteftib, I. 7.C, 
de judiciis, I. 7. FF. derecept, qui arbitr. | F-yH +, 37 
©, To. Bondage. was introduced by the Law of Nations, and it isamong'the,poſi- 
"tive Laws of Nations, ſettled by common Conſuetude, and it took firſiiptace i 
"theſe who were taken in War, who being under the power of their "EB 
Sword, did loſe. their Libirty in lieu of their Life z ſuch alſo were:theſe, who 
"fold their Liberty, and gave it up, and were content to be n Aal Whbe as 


* 


were the Fews Bond-men, whole Ears were peirced with an Aul, fagthe Sym 


- bol of their perpetual and willing Servitude, the offspring of which Servantsre- 


- mained intheir ſervile condition; and by the Cuſtom of Nations, and the Ro- 
"war Law, itfollowed the Mother and not the Father, partus ſequituy 'ventreme; 
"and in ſome cafes, both by the Judicial Law, and the Rowan Law, free Parents 

_ _ -mightſell and give their Children into Bondage, 
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I 1. Bovdagt made though Wotrair fo the Naan t; 


| bro 'etit Ct 
being 4 Right \fienable, and in Gifr diſpel Fri atural' Law = 4 
us free, bur puts no'nectfſity on vs, ſo to'Þ6 abd. therefare Servitude 
is both approven in the'Old Teftament, avd iothe be New Where | It is cleared as 


gainſt that obvious ObjeQio?, that being wadeJreb Jr by "Drift we ſhould not become 
the ſervents of wen ; to Which the Apoſtle anſwereth, Art thow called; being P Jer- 
vant ( or fleve) continue ſo, for nevertheleſs thou aft Chrits free man: But yet Chri- 
ſian Lenity ai#d'Mercy,hath d1moft taken away, \Bopdage,e except tamotg the Spe- 
wiards Portupiuls, nd other Chriftian Nations, botdering upon the Turks, where, 
becauſe the Turks do extteam)y exerciſe Slavery,eſpecially = Chriſtian their 
Neighbours do the like,that they may have Slavesto wt e with Slaves: But 
little of Slavery rextains elſewhere among Chriſtians except a "Adjeripriti "who 
are not-abſolartly Sfaves,” but they and their poſterity are bound io feveral Set- 
vices, to Farms and” Villages, to which, by reaſoh thereof only, th grein Baſt 
dage,*and'their Maſters cannot apply them to other Farnis, 'or to other Services, 
but they are fixed'to, and follow thoſe Farms, and they are conveyed therewithz 
Such are the Exylifh Villzins, bur Scotland there isno ſuch thing | 
x25 There was formerly a kind' of Bondagein Scorland led Maw-reas where- 
by free perſons became the Bond-men or Followers of theſe who were their Pa- 
trons andDefchders, arid theſe were rather i clientels, than in Bondage, but it 
is utterly now abottſhed, both by AQ of Parliament, 1459..cap. 77+ and Park 
15556! eapy\ 43; and by our Cuftotn, 
13 Fro Seraitede amongt the Romans did ariſe Manumriſſ ion, and the Righe 
of Patronage; Mitraini ffion is the demiſſion of Slaves,& the making of them'Libey- 
tines, whereby they became free; but with remaining thankfulneſs, reverence, and. 
:2hd otheorher- 'Dirties and Offices, to their former Maſters, then. 
beotmethely Patrons! Ind if chey Filled therein, they forefaulted Nr ew a: 
quired Liber#y; ard returned to their former condition of Servitzdle. . : |. 1.) 
14. In theſe thtt Hbtey ſtood the Right of 'Patronoge, and from: his condition. 
of Ziberwet; aroſe thr EiftinGion of men, into thele who Werealwa) en 
were called'Hoewnr and in tticſt who \ were : bound, who were c: Fei and - 
in rw ws ferrets) Cn Ay been Slaves, became: Free, and (9: 
were neither fully free, but had ſome uties iog v n them their. Pa 
neltbecr Werefolly BOG SHINE; nn 
rg. Servant wichdd7 Whith now retain tre Hame, are. judge fr ann 
and have*t' moſt birt biy Nerv work rhe 
WERETCING of Contr 
ne apaibft big gy JAS 
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Obligations in general, 


I Perſonal Rights and Obligations deſcrib- 6 Obligations Principal and Acceſſorys 


. ed, * 7 Obligations pure, conditional, and td a: 
2 Kinds of Obligations. day. 
3 Obediential Obligations deſcribed, 8 Conditional Obligations diftinguiſhed and 
4 Diftinpdiſped and Enwmerat. © explaned, | 
s Obligations Natural and Civil. 9 Offer and Acceptance: 


 Jebas called Perſonal, or obligations, being in Nature and Time, for the 
-. moſt part anterior to, and induQtive of Rights Real of Dominion and 
. Property, do therefore come under confideration next unto Liberty, 
1, Lnefame Right as it is in the Creditor, it is called a Perſonal Right ;, but as 
it is in.the Debitors it is called an Obligation, Debt, or Duty, which is retained as 
the more proper name, [n7. de Obligationibus in prin, Obligation isa Legal Ty, by 
which we may be neceſſitar, or conſtrained to pay, orperform ſomething 5 this 
Ty lyeth upon the Debitor, and the power of making uſe of it in the Creditor, 
is the Perſonal Right it ſelf, which is a power given by the Law, to exat'from 
perſons that which they are due. | 
2. Obligations by the Romany, are diſtinguiſhed in four kinds; in Obligations, 
ex contraFn vel quaſi ex contraFu,ex maleficio, vel quaſi ex maleficio, which diſtinRi« 
on inſfiguats no reaſon of the caule,or riſe of theſe diltinQ Obligations, as is requi- 
fitin a good diſtin& diviſion , and therefore, they may be more appoſitly divid-: 
ed,accordipg to the Principle,or Original trom whence they flow, as in Obligati-. 
ons Obediential and by Ingagment, or Natural and Conventional. 
_ *" 3, Obediential Obligations are theſe, whictvare put upon men by the will of God, 
ot by their own will, and ſo aremoſt part Natural, as introduced by the Law 
f. Nature, before any. addition made thereto by Ingagment, andare ſuch as we 
fo bapee to perform ſolly by our obedience'to God 3 as Conventional 0bligas; 
LONS ATC 1 


are ſueb, as we are bound by and through our own-will, 1agagement or: 


onſents' > . 


viſament, though: 
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© _ © ly onobediential obligations thatare berwlxr Husband & Wife, Parents 8 Chil- 
| _., grep; Futorsand Pupils, Curators agd Minors, and the Obligations of Reſtituti- 
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on and Remuneration; and the Obligations of Reparation of. 'Delinquence 
damnape, and then we ſhall proceed to: Conventional: Obligacions, .'.... P 
5. There is another diſtinion of Obligations in-the Law, viz. Natural and . 
Civil 3 Natural Obligations are'theſe, which bave a ty:by. the Law'ef Nature, 
and toraiſe aright in the perſon-to whom they: relate 3 but the Civil Law, or Cu. 
ſtoms & Conſtitutions of men, do not ſecond them with legal Remedies or execu- 
tions, but they remain only as Bonds upon the goqd-will and honeſty of theſe | 
who are thereby bound, of which there are ſeverals. ' As Fir#, There be many .j 
Natural Obligations}|which-have nocivi) effec, becauſethey oblige toinward du» 3 
ties of the mind, which Law doth not confider, as Cicero ſaith, Phzloſophnes ſpeFant 
que mentetenentur, Furidicum que mans tenentur ; Or, Secondly, Becaule though 
they oblige to outward performances, yet the manner and meaſure. is lett to. 
diſcretion and Arbitriment of the obliged, as before hath been ſhown e thougl 
that in matters of expediency or utility,there be an Obligation to do. that which 
is moſt conducible totheſe common ends, to which we are obliged,yetin the partis 
culars, our aQting, bene fide, makes us free: Or, Thirdly, Becauſe though Ab- 
ſolut Obligations, lye upon the obliged, yet they relate to dutics performable to 
E:d, whereof he hath given no power nor command to man 5 and that there be 
ſome fach Obligations,that God hath authorized or commanded man.to vindicate 
for him,and not all ſuch, may be/gathered from bis own Judicial Law, in which 
many ſuch are expreſt, and many others oniitted ; though theſe Obligations be. 
to duties relating to man, yet there is nocorreſpondent Right or power of Come. + 
pulfion in man,and ſothe Creditor is God, ;and man is the third party,, to whoſe 
behove the Obligation is impoſed : - but who hath neither power of exaQion fox 
himſelf, nor vindication for God,ſach are the Obligations of Beneficence, generally 
and particularly z of Charity tothe poor, A{ſifence tg thoſein bazard, and Reli 
of the oppreſſed 3 for natural Reaſon will tzach us,that though theſe do naturally 
oblige us,yet they in whoſe favoursthey are,cannot compell us; for example,we 
are bound togive alws to the porri- yet ione will/affirm, that the poor can extort it, 
or take it by force, ' Its true, that by the pofityve Law of, all Nations, by theit 
Conſociation together, there is in'the very-nature of the. Aſſociation, a uty of 
Afﬀiſtance'for the common Intereſt, into which they are-afſociar ; . butthat is noc 
a Natural, but a Yoluntary Obligation flowing from their voluntar affociation oz 8 
uoion. Likewiſe,all people are bound teconcur and affiſt legal executions, and in RY 
ſome places to contribute by ſuch a proportzontothe-poorgbut theſe are only Pos= "i 
fitive Laws, having the force -and nature-of-Contrats,, Legal compullion. is alſe 
Jaid afidein-matrers of ſmall moment, new Pr4tor you eurat-minima; and in ſome 
things of greater importance, wherein a way. of procedor is preſcribed, and as a 
-penalty of non-obſervance of that order, legal ;Retnedies are denyed, when done 
aty other way ; Soneked pationr among the Rowans wereineftetual, when they 
did not interpoſe Syiplatiov. And with us, Agreements xc quiring Write are, ig- 
effeQual; and-may-be refiled from, unleſs Write be interpoled 3 Yea in molt mat- 
ters of importance, Obligations with us areinefiecua), unleſs proven-by Oathof 
'Party,or by Write;Ci##l Obligations, are thele which bave a civil fe and execyu- 
- tion, thongh perhaps they be nor naturally. obliging3 as with us, an Obligationin 
Writ doth civilly oblige,and hath execution at the inſtance of the Creditors Heir, 
'or Aſſigrey, though'the Debt' was payed-to the Cedent,or Defung, becauſe the 
'Debitor bath not been ſo cautious as to keep a Dilſchargein write 3, but moſt pare ' 
of Obligations, are both Natural and Civil: and thergaze, many ſuch partials 
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'Obligarions, which will occur/intheir proper pla 
6. There is 4 thitd/ DiſtiaQion of Obligations 
are the Cantionary'Obligations'ofiSurery and Pledges, which 
other Obſigations, of which in their ikewl 
"7: Thefourth DiſtinRion of Qbligetions 
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mans , rs it ray marine ver Ty lpm Obi: 
TO q, yet its indeed ani Obligation 10/2 day, 65 if Til9us voi vr rang 
if anVel ſhall be ſyucha-day,. ypon whieh'day,”by rhe'cer- 
v7vs.ten Crowns tes is known that {tisſo'to be , though peraapeir was 
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ta 6s, of Altrec 
þ 0 if din ring thereof : ſo likewile,ifthe condition be injpoſlible 


le do juve, that is, unlawful, rm id tanturti pb us quod io os 
aff pnens then thou ton be conceived in Terms Co tiona}pyer 

cauſe the Condition is nat depending, and in it f&lf uncertaib,” "the" Ek keg is 

Hot erul j Congitional, | bur is void and eluſory;becauſc of the legal impoſſibility 

of the Condition 3 #nd3F the Obligment be/ourded on naturdl &Mion or Cha 
rity, ifthe Condition adjeted; may be an odeafion to move the Obtainer to do 
Obligatiottis valid and-puregand the Condition is void;as nat adjeQed, 
Bam condilio A 4 eff quaſi non adjeFay As when Pareats give'Boids to Children, 
pla pur rad that'they Marry notzor that they marry fuc a 'Petſon, theſe Bonds 
; and the Condition js void, as againſt the freedom of Marriage, which 
al ha Taro Jo Og chemriot to Violate: Burif-fuch v/Con- 


r 8.101 voy: bat Il ſimple Obi AN +a 

) ; Debtor is # imp g Ne the ORE <3 <6 
Obligations ad diem Incertum,are in offe& Condition naw dics incertus babttuy 

a5-+-Som payable at Guchan age which. is irequentlyin | proviſions of 

Children, if they diebefore tharage,che ſais not qo to. their Repreſentatives; 
4 even after rhey might haye attained that ages. ; 35 gnnd, Jan. 17- 1665, 
=: 2? Edgar contra Ore FeB3'h3:' 16977 Betheys | 33 ra babes | 
= 8. A Conditional Old Inhioeatar'y imply an; 1 
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Jet that js rather asthe failzic, or delay of nal c 
en as the non-exifſtence_ of the condition : and therefore, ſuch'Con: - 
trats may,and ordinarly do receive execution, by Poynding and Appryfing, be- 
fore the performance of theſe proviſiongwhich executions are not buſt bur will be 
preferred by their dates,to others proceeding upon pure Obligations, orto a day, 
after the day is paſt:yea,the otherCreditors cannot objeR the non-implement ofthe . 
proviſions,except they bad Intereſt, in ſo far as the fulfilling thereof would be to 
their behovez which certainly they could go,if they were proper Conditions, as 
they can do, when the condition iscaſual,or when it is voluntar,not being a patt of 
the Creditors mutual Obligment. Tn like manner,the end & intent of an Obligati- 
on, or the manner of pertormance thereof, is ordinarly expreft 2s a condition, 
though theſe be not real conditions, rendering the Obligation uncertain. - | 
_ Acondition is oft-times implzed in an Obligation, though it be not expreſt, as when 
aTocher is promiſed,this tacit cond;tion is implyedyif the Marriage hold,&the cons 
dition may either be exprelſt, or implyed, as relating to the contrating, or to the 
performing of the Obligation, as if tize Debiror ſaid,on ſuch conditions 1 ſhall be- 
come obliged, wbich differeth trom this, that I oblige my ſelf to pay, or perform, 
when,orupon condition that ſuch things ſhall exiſts for in this caf: there is a pre- I 
ſent ContraQ, though the effcR be urcertain, and therefore Arreſtment, and [n- . 4 
hibition might be uſed thereupon. Butin the foimer,the very Ingagment is un- | 
certain, as if one ſhould promite to Titivs, it he married Mevia, that he ſhould F 
Contra&-with him,for ſuch a Tocher. before ſuch a marriage,ContraQed'or S0= '_ 3 
lemnized, neither Arreſtmenc, nor inbibition would be granted thereupon, © 5 
' 9.An © ffer hath the like implyed condition of the other parties acceptance, and'in 
that it oiffers from an abſolute Premiſe 3 ſorthat if the acceptance be not adhibier 
preſently,or within the time <xpreſt in the Offer; in which the other party hath 
Liberty to accept 3 There ariſeth no Obligation : as was found, Jane 25. 1664. 
Allan contra Colier 3 and in mutual Contracts, the one party ſubicribing, is not 
obliged till the other ſubſcribe, as being his acceptance. And a Cantioner ſub- 
ſcribing is not obliged, unleſs the principal party ſubſcribe, that being implyed 
as a tacit condition of his being Cautioner. 
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Conjugal Obligations, 


Tt Marriage a divine Eontrad.' 13 By the Cuftom of Scotland. 
2 Marriage is from tbe Law of Nature« 14 The Wifes Eſcheat. 
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5s Theperpetuity of Marriage, _. 1y Communion of Goods and Debts of Man ard 
6 How Marriage is formally Conſtitates Wife, (RTTTLT 
7 Diſſolution of Marriage by Death. 18 DonatidNs betwixt Man and Wife revock- 
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9 * Jus Mariti. OO 19 Diſſolution of Marriage within year . 
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II The power of the Husband by the Civil- 21 Rights arifing fromthe Diſſolution of Mare 
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22 Priviledges of Wives. 


*1He firſtObligationsGod put upon man-toward man,were the Conjugel. Ob- © - 
WM- © #gations, whicharoſe fromthe Conſtitution of Martzege before the Fally  _ 7 
3.” from whence have ariſen, Rights of the greateſt Conſequences as the Hus- 
band power over the Wife, and her Goods ; the mutual ſociety of Families, which is the 
only ſociety immediat]y inſtitute of God,inthe Law of Naturez and from whence © 
is the power of Parents over Children," and the- Aconomical Government of Fain. 
lies, ”which'of all others was the moſt abſolute, and full, extendipg-notonly to - 
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 * . the dgtermination of Civil Rights, but to the puniſhmencof all Crimes, eill by 
| e upior = cas Civil -h, many of theſe powers' have been devolved = 
apon.the common Authority ofthe Societies, and therefore ttieſeconjupal Ob- 
TE Fro the firſt conſideration. | ; 
' ts, Though Marriage ſeemto be a volunter Contra by ingagmear, becauſe the 
application of it is, and ought to be of the moſt free conſents and becauſe jn 
matters. circumſtantial, it is voluztary, 3s 1n the Swcceſſton of the 1ſt, and the pro- 
viſion of the VVife and Children; yet, that Marriage it ſelf and the Obligations 
thence ariſing, are Jure divino, appears thus z Firſt, Obligations ariſing from 
voluntar Ingagment, take their Rule and Subſtance from the will of Man, and 
may be framed and compoſed at his pleaſure ; but ſo cannot Marriage, wherein 
it s.not in the power of the Parties, though of common conſent, to alter any 
Subſtantial, as to make the Marriage for a time,or take the power over the Wiſe 
from the Huſband, and place it in any other 3 or the right of Proviſion or pro» 
tection of the Wife, from the Huſband, and fo of all the reft, which evidently 
demanſtrateth, that it's not a Bumane, but a Divine ContraQ, | 
2, That Marriageariſeth even fromthe Primitive Law of Nature; and that it 
is:the conjunRionof two fingle Perſons; is evident not only from that natural Af- 
fetion, which all ſorts of Men in all places ofthe world (where no common gx- 
ample nor Conſent can reach )haveunto a married Eſtate. But as the Lawers lay, 
that it is founded in the common nature of Man, with other Creatures, who have a - 
reſemblance of it in themſelves,and' it is given forthe very Example of the Natyral 
Law, as contradiſltint from the Law of Reaſon, and Law of Nations, for moſt 
part of the living Creatures live and converſe in pairs, and keep the common In- 
tereſt. of their ofi-ſpring, as isclear in all Fowles, whoſe Wings have freed them 
from mars comptrol,as many of the Beaſts of the Field - And it is like, all of them 
would'be ſo inclined,iftheir natural Liberty were not reſtrained by Man,by pur- 
ſaing ſuch as are Wild, and making uſe of the Tame, as they may be moſt profi- 
table, preferving moſt of the Female for increaſe, and deftraying the Male, 
3. The AﬀeRtion of the Property and Chaitity of Women, and Animoſity and 
Jealouſie that ariſeth in Men, naturally upon the Breach thereof, doth evince, 
tharby-the Law of Nature, every man oughtto cantent-himſelf with his own 
Wife, and Women uot to be common © for as no man canendure the commiuni- 
cation of his own,ſo it muſt _necef}arly follow, that he ſhould not incroath upon 
'anothers Property : and feing Nature holds not out -& proportion betwixt the 
Male and the Female, whereby.every man might apprapriat mae; it.muſt.there- 
foreſubliſt in one 3: and fo wasthe firſt [oſtiturtion. by God, andallthe Poſterior 
dire&iqns in bis Word arc fora man, and his Wife, nothis Wives; and: as the 
;Man-bath nagpower over his Body, but the Wife: Soit were ar) abſurd Ineon- 
ency;, if that power were in many, and ſo behavedto refalve ina Managment 
by the common conſent. of ie Wives, . ”. 
| 4+ The Degrees in which Marriage is allowed or forbidenare, by divine Iofticy> 
«tion ;for the next Degree collateral, is only forbidden ; for of Aſcendenes/ and - 
deſcendents,there is properly no Degree, the great-Grand»mother, being in that 
"regard as near'as the Mother; andſo the nextcollaterahroall omar ng 
ſcendents isin the ſame Degree with Brothers and. Siſters and UMacles and*Ayngg, 
Nephews and Nieces,are alike in the Propinquity of Blood; with theſe; and the. 
- great-Grand-mother's Siſter, with the Mothers Siſter : elſe if theſe were difihreric 
*Degrees;there would many Degrees interveenbetwizta PerſonSthis great Gpand- 
*Auntz Burthat there is/a natural abborrence of: that promiſcuous Cammingtion 
"of Blood, it is'commanly acknowledged over-all:the world, asitaall Aſcendents 
"and/Deſvendents. ' And as tothenext Collaterals, the!/Word ot God clearcch ir, 
. " Hot tohave been aPoſaive Law given ro the;Jews, but tothavebeen aCommen Law 
" "eo.the Eenrifes allo: and therefore, Lev, 18, where the Degrees of x 
443 | ; ex L 
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pig Ant nn js «ll theſe the Nuthiwre + defiled, 
out Got lefirages, and the Land is defiled ; therefore 4s Leifeole einiiquit aberoof pow. 
bur unleſs theſe prohibite Degreesof Marriage, werea partof the Law of nature 
' written in man's. heart, . or a corfimon poſitive Law known to all 'Nations; the 
Lord who hath declared that the.will judge-men bythe Law, whichis known, 
would not ſo have judged the Canaarites for the Travſprefizon of it. -+ -*- 

+, The Per;atrity of Marriage is alſo evident, by our Saviour's'Sentence ngajnſt 
Arbitzary Divorce,which was permitted by the Law of Avſes,for the-hardnefs of 
that Peoples hearts 3 but the Lord cleareth up the antient Law:-of Nature; from the 
meheripe it was u0tſo, which ſheweth the perpetuity ofthat Law,& thatit way be- 

e the Judicial Law zand:therefore he concludeth, that whoſoever putteth away his 
- except for. Fornication, is an Adulierer, if he marry another while ſhe liveth, 

6. For underſtanding oftheſe Conjugal Kights, it will be neceſſar, #2,” To:con- 
ifder che Comifitution of Marriage, | 2- The Diſſolution of it. 3, The Rights and 
Intere#ts thence arifing, For the firſt z Marriage is defined by Modefinsr, tobe 
the ConjunQion of Man & Woman,to be Conſorts for all their Life, with'a Com- 
munication of Rights Divine & Humane, [ 1. ff de ritu. nuptiarnavs fo the elience 
thereof confifts io the Conjugal Sacittyzthe ſpecial natureof which Society, 
eth by the ftate, Ilnrer«Rt, and Terms that the-married Perſons-have therebys-+1 

'Tt may be queſtzoned, "whether the EonjundFion wherein Marriage conſiſts, ben 
ConjunQtion of minds by mutual conſent tothe married ſtare z- ang that whether 
Pprivatly or 40 publick Solemaity + or whether it requirethinota: ConjunRion or 
Commixtion of Bodies. For clearing whereof, conſider, that itis not evety Conſent 
to themarricd ſtate that makes Matrimony, but 2 conſent ds preſents, and notia 
promiſe de futuro Matrimonie; for this Promiſe isonly the &/pokfſals, which are'/pre= 
miſed to Marriage, cand that ſo folemnan 4a& might be wkli'due Deliberation; 
and therefore though, asother Promiſes 3nd PaRions, Efponſe!ls are naturally-oblie 
gworja, and cf:Qual alſo by theCanon Law, whereby the <ſpouſed perſons maybe 

lled xogperfet 'the- Marriage, unleſs thereatife ſomeeminent- Diſeovery of 


e prion or Pollucion of eitherParty;or defe@ orDeformity,throughbick- 
nek, or DA other Accident, Cap ex literis. Ext.de ſponſalibus,&» cap,2 evlems,cliteris 
| ailr.de Conjug leproſers yet by theCivilLaw,thereis place for either Party torep&ht 
arid-renutice theEſpoulals).z Cod de ſporſalibus,which is alfo the Cuſtom of; this 
Nationzfor Marriage ufes not tobe purſned before Solemn# ation,..rebus- integris, 
ſothar the matter it ſelf conſiſtsnor in the Prowzfe, Bur inthe preſent Conſent, 
whereby chey accept each other as Husband 'and Wife y + whetber that be by 
words expreſly.or tacitly by marital Cohabiration, or Acknowledgnient; or by 
Harural Commixtion where there bach been a Promiſe or [Eſpouſals 'Y! Ce( 
Tor thergjnispreſumed'a conjug4l Conſent deprefents..  * IR 

"The publick Solemnity is a marter of Order, juſtly WEVOOO by polliive Bay, 
forthe ocrinty of {o important a Contra@, but not eſſential to Mai thence 
bean, $the diſtin nit ns # fe, vat or q=+ 111497 Matrlapes, »tid 
4k eva voy: ob Yue 6lome Nations, & 
j;2.0 ſweceſhon ) yerthe Marriage 
plied 5 ' and ſuchextluſions mobo uneQts 
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” -26  ' hfiiintjontof t#h0"Laway-Seotl: 
b his miſfives-bad ackoonledout he: had Married her, though by a Contr 
- or. to the Contract of Marriage, ſhe had renunced the ſame.. . as 
As to the other point, though the commixtion of bodies ſeem neceſſar for the 
conſtitution of A ffigity arriſing fromMarriagezyet the opinion of the Canon Law is 
true, conſenſus, non coitus, facit Matrimoniumzbut this conſent. muſt ſpecially re- 
late.to that Conjun&ion of Bodies,as being then in the confenters capacity,other- 
wiſe it is void; ſo the conſent of perſons naturally impotent, oz of dubious Her. 
mophradits, where the one Sex doth not eminently predomine, dath not make 
Marriage, and the common effentials of conſent, muſt alſo here be obſerved,fo that 
who cannot conſent, cannot Marry, as Idiots and furions Perſons, neither they 
who havenot the uſe ofReaſon, as[»farts and thoſe under age, who are not come 
to the uſe of diſcretion, unleſs walitia ſuppleat &tatems, that is, when the Perſon is 
within the years of Pupiliarity, commonly eſtabliſhed inLaw, to be fourteen in 
Males, and twelve in Females;yet ſeingMarriage is a naturalObligation, and not 
annullable by pofitiveLaws,as to it regard muſt be had, whether the parties betru- 
Iy. come to diſcretion& capacity, whereof the commixtion of bodies is ſufficienc 
evidence, And this alſo is the ſentence of theCanonLaw,Errors alſo in theSubſtan- 
tials, make void theConſent, unleſs futureConſent ſuperveen as it did inFacob, who 
| ſuppoſed that he had Married,and received Rac#el, but by miſtake got Leah, yer 
' was content to retain her, and ſerve for the other alſo. But Errors in qualities, or 
circumſtances vitiat not,as if one ſuppoſing he had Married a Mard, ora chat Woe 
. man,had Married a Whore, So then, it is not the conſent to Marriageas it relat- 
eth to the procreation of Childzen that is requiſite, for itmay confilt, though the 
. Woman be far beyond that date , -but it is the conſent whereby arriſeth that Coy» 
JugalSociety, which may have the conjnnRion of Bodies 2s well as of Minds, as the 
-general end of the Inſtitution of Marriage, is the ſolace and fatisfaGion of Map, 
For the Lord ſaw that it was not fit for him 10. be alone, and therefore made him a help 
meet for bims : Yet though this capacity ſhould never be aCtuat, as if perſons, both 
- capable, ſhould after Marriage live together, and it ſhould be known oracknow.- 
| ledped that all their lives they did abſtain, yet were the Marriage valid, as tothe 
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| or lateteſt Teads:neither do the Civil Conſtinitionsof Pritces] annul ordiffolye 
Marriage,whatever they may operat as tothe Intereſt of the married Perſons, or 


' theluiband over the Wife, her Perſon and Goods, andtherewith by c 
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their Succeſſion, as were the Prohibitions ef Marriage, between thoſe of Conſular 
Dignity, and plebeian Perſons, between Tutors and their Children, and Pupils; 
Yes, between lews and Chriſtians;tor even diverſity of Religion cannot/annul it. 
7. The Diſſolution of Marriage is only by Death; Adultery, and Defertion, do 
got annul the Marriage, butare juſt occaſions upon which the Perſons'jajured 
may annut ir, and be free 3 otherways if they pleaſe to continue, the Marriage 
remains valid. All doagree, that Adultery hath fome Effe& upon Marriage; the 
Canon Law doth not thereupon diffolye it, that the Party injured may be'free to 
marry again, but only granteth Separation. But our Saviour's Precept cleareth 
the contrary; who in relation to the'Cuſtom that then was of Divorce for lighe 
Cauſes, refolves,that putting away wasnot lawful;except in the Caſes of Adultery, 
and ſo in that caſe approves the Divorce evenas then uſed, Mattrh, 19. v. 9. It 
may be doubted, whether the Aduſterer, after the Diſſolution of the Marriage 
upon his defaultmay marry again? But though poſitive Law,” as a Penalty u 
Adulterers, 'may hinder their Marriage with the Adultereſs,or otherwiſe declare 
ſuch Marriages, as to Succeſſion and civil EffeQs, voidz yet, can it not fimply an- 
ul it, and with any other perſon the Adulterer may marry. With us, Marria 
berwixt the two Committers of Adultery, ts declared null, and the Iflue inhabi- 


- litat roſucceed co their Parents, Pearl. 1600. Cap. 20." But otherwiſe eventhe 


perſon guilty may marry again, | 

3, The ſecond ground of Diſſolution of Marrlage, is wilful Deſertion, which 
is grounded upon the anſwer of the Apoſtle, r Cor. 7. 15.concerning the | 
of Chriſtians with Infidels, which he declares valid, wnleſs the unbeliever depart g 
in which caſe, he declares, The Chriſtian not be under bondage, which cannot have 
any ſpeciality as to the Party deſerted,as a Chriſtian ; and therefore muſt infer a 
general Rule, that all warried Perſons, wilfully deſerted, are free yg but this ſeems ins 
conſiſtent with Chriſts Reſolution, making Adultery the only exception, which 
is caſily cleared,by adverting, that Chriſts determmatiqn is not general of thedif« 
folution of Marriage, but of puting #way by djvorct ; and ſo concludes no more; 
bat that the putting away of the wife is unlawful; unleſs for Adultery 5 but the wilful 
Deſerrer is not put away,but goeth wilfully away; Yerfrom Marth. 5.32. and zg, 
9.-Lakt 16. 18. It would appear, thatby Deſertion,the Marriage is not diffolved, 
and that the Perſon deſerted may not marry again, becauſe it is ſaid, That whos 
ſoever marries hey that is put away ( or deſerted \) committeth adultery, But Chriſt 
ſpeaks oftheſe pataway by the Jewiſh Divorce, which though permitted without 
puniſhment, for the hardneſs of the Jews hearts; was now under the Goſpel ta» 
ken away ſothat the perſon ſo put away retnained in Marriage, and taking her 
in Marriage by another, became puniſhable as Adultery, 

By the Law of Scotland, Diflolution of Marriage for non-adherence, or wills 

ful Defertion, is exprefly ordered; Pay. 1573, Cap. 55. Thatthe Deſerter, after 


fonr years wilful deſertion, ' without a reaſonable _ muſt be irit purſued and decerne 


eato adhere, and being therenpon' denounced, and alſo by the Church excommmnicgt the 
Commiſſars are warrantetl jo proceed to Divorce ;, but fimple abſence will not.heacs 
counted a mans witfut Deſettion, "iFhe be following any lawfol Imployment a- 
broad, being content to accept and intertain his Wife, for ſhe is obliged to fols 
wehacwiiewarkow” wot >t PI HR 
79, *The Rights ariſing from Marriage, are the Jus Marit},or conjugal awer of 

Rr) 


the Obligement for her Debts. 2, His Power, atid che Wifes Security, whereby, 
duting the Marriage ſhe cannot oblige her ſelf; 3: The Husbands Obligementto 
intertain the Wite, andiprovidefor her after his death,” 4, Her Jntereft in big 
Gvotls and moveable Eſtate, at the Qfolurion ofthe Marriage] "2 | 
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This power economical, as hath been ſaid before,, did naturally comprehend 
all Authority, till moſt of, ic was devolved upon Magiſtracy, yet by this power 
_ the Husband may ſtill contain the Wite within the compaſs ot the:canjugal Soci- 
ety, and her abode and domicile;iolloweth bis, 'and he. hath right to-recover her 
perſon from any.that would withdraw, or withhold her from hims except in 
ths cale of an allowed Separation tor his lnjuriesand Attrocities, for which ſhe 
might not be with him in ſecurity and ſafety. $1] 
_ Fromthis power the Husband bath overithe Wifes perſon.and conjugal Socie- 
ty involved in thenatureot Marriage, ariſes according to the Nature of Society, 
a Communion of Goods betwixt the married Perſons; which Society, having no 
d<termipat proportiqn/in ir, doth reſolve intoan equaliry/z. but ſo, that through 
the Husbands economical power of. Government, the adtniniſtration, during the 
Marriage, . of the whole.. is aloge inthe,Husband, whereby he having+the ſole 
and ugnaccountable Adminiſtration, his power may rather ſeem to be a power of 
Property, having indeed all. the; Effects of Property, during the Conjugal Socie- 
ty, yetisno more than js above <xpreft. {43.1 

-- Thisxight of the. Husband in the Goods of the Wifeis ſo great, that hardly can 
it. beavoided by the-paRtions of Parties, whereby if any thing he reſerved to the 
Wife, during the Marriage, to be peculiar and proper to her, excluding the J»s 
Marti, the very right of Reſeryation becoming the Husbands, Jure Mariti, makes - 
It cluſory and incffeQual,as alwiſe running back upon the Husband himſelf,as Was - 
ter thrown upon an higher ground,do ever.returnz And therefore a Wife, before 
her ContraR of Marriage» having diſponed a part of her. Joynture, and taken a 
Back-bond for imploying of it fgr the uſe of her future Spouſe and Family joynt- 
Iy,though the Husband by his Contra& of Marriage,renonnced his right thereto 
yet he, was found to haye the power.to mannageitgto the uſe of the Family,Feb, 

. 1667, Lord Collingtoun and L.,Ratho contra Tennents of Innerteil, - and Lady: 

| Collmgions:Nevertheleſsby privat PaQions,the Intereſt and diviſion of the Goods 
of married perſons, after the diſſolution of the Marriage,may be according to their 
pleafure,as they agree - And Ajimentary Proviſions, in caſe'the Husband cannot 
or will not aliment the Wife, are. ſo perſonal.to:the Wife, that inberent offibus 
and recur not to the Husband or his Creditors, [though conftitute by the Hus- 
band, withent fraud of Creditors, much,more:when conltitute by any other, +; 
©. ToeBefides the Obligations of the ma ried Perſons, which are naturally in the 
- minds Wd affeQions ofcach toothe ee at warcie din 1eObligation 'of Co-h- 
+ bigion, or Adberenee, of which formerly; and the Obligation of the Husband ; 
| LT | ta 
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to Aliment,and provide forthe Wife in all-neceſſars, for-her Life, Healch;and Or= 
nament, according-to their means and quality, to whichbe is naturally bound, | 
though. he had no means, but were to acquire the ſameyi '\For be that provid mt 
for bis own Family, is worſe than an Infidel , yetthe civil effe thereof, is only to 
give Aliment-and [ntertainment, according to the Mans means and quality, and 
+ſo' he is civilly bound,quoed poreft; hence it is, that the Aliment, or.b,urniſhing bf © _ . 
«the''Wife, is a Debrof her Husbands, not only for what is furniſhed by Meg- 
chants and others, hoc nomine,in the Husbands Life, but even her Mourniogs af 
ter his Death, if it be proper for ber quality to have Mournings, burden the Ex- 
ecutors'of the Husbands and not the Wife, Nov, 12. 1564+ Lady Kirkaffie contra 
Neilſon. Fuly 7. 1675. Wilkie contra Moriſon, | 2 5c 
-- Jus Heriti, is a Legal Allignationto the Wifes moveable Rights, needing rio 
- other [atimation, but the' Marriage, and is preferable to any voluntas/Right,pri- 
orto the Marriage, if not intimat before the Marriage, Dec, 18,-1667: Achinleck 
..contra Vyilkamſon and Gilleſpie, iy a 
- 1 The Rowan Law hath exceedingly varied in this matter from the Natnral 
-Law,for with them:the Wite was not iz poteſtate viri, but either in, poteRate Pa. 
tris,or ſui juris, and her Goods remained fully her own, unleſs they bad: been con- 

. ftitute by herin a Tocher, of which the Husband had the Adminiſtration and 
profitzduring the Marriage, ad ſuitizenda onera Matrimonii , andin which,after 
diſſolution of the Marriage,he had no intereſt,except by. PaQtion, de lucrande doe 
te; and for ſecurity whereof the Wife had donationes propter nuptias equivalent; 
only in dote zſtihrata, the Husband had power to diſpoſe of the Tocher, for the 
value:tod which it was eſtimat:of conſent, to be payed at the diflolution of the 
Marriage; . all the- other: Goods of the Wife were Paraphernalia, whereof ſhe 
had the fole Power and Right, | . = To 

12.-TheCuſtoms of molt Nations,. even where the Rowan [Law hath much 
weight;in this matter, have returned tothe natural courſe, as is obſerved. by Caſra- 
nens,ad' Conſuetudines Burgundie, Tit. 4, And: Duarenus, tit. ff. de nvpt.in relation 
to the Cuſtom of Fraxce,Y Yeſrenbecius, in parat. ad tit. ff. dexitn nuptiarum.And.Co- 
varruvias, Bpt. 4. libs Decretal. part, 2, Cap. 7, In reference to the Cuſtoms ofthe 
Ger mans,Spaniards;&:moſt part ofthe Nations of Europe, Gudelinus,de jure Now, 
eweth the ſame to be the Cuſtom of the Netherlands, in which they.do almoſt 
inevery:thing agree with our-Cnftoms , yer if the Marriage dillolve within year 
and day; without a lively/Child, all returns on either fide, which was done in 
contemplation of the Marriage, like to the general courſe of the Civil Law. 
13. By the Cuſtom of: Scotland, the Wife is-in rhe power: of the Husband 5 and 
therefore, Firſt, The Husbandis Tutor and Curator to.his Wite;and during her 
Minority, noother Tutor or Curator needs to be conveened, .or concur to autha-» 
rize her 3 {o it was decided, French contra Frenchand Cranitoun, Hope de minori- 
bus :-Buton thecontrair,the Wife isin no.caſe conveenable, without calling the 
Husband; and though ſhe be married, during.the dependance,the Husband muſt 
.be cited upon Suppligation, andthe. ProceſsmuRt be continued againſt hiin, for. 
his intereſtsSpote,/Husband aud Wife, Bailliecontra robertſor, _ . 
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h -Wife, Napiercontra 'Kirlock, The Likein a ReduRiion ofan heretable Right,done 
* > .y'the Wifes Father enDeath-bed, which was not ſuſtained, unleſs the Husband 
= had concurred;or hadbeen called; in-which cafe, if he refuſed to concur, without 
=  . $uftreaſen, the Lords would authorize the Wifeto infilt, Juh 8.1673; Hacket con- 
a > izra Gordon of Chipletorrr, But we muſt except from this Rule,if the Hugband were 
 - = Finhabilitator ferefaulted.March12b. 1622 Mamilton contra Stwart, er if the VVife 
Y -being authorized by the Lords upon ſpecial conlideration, the Husbahd' refuſing 

*to-concur, Jarnary 9: 1623. Marſbel contra Marſhes + Or thatſhe were purſu- 

- Ing her Husband himſelf, againſt whom, ordinarly ſhe hath no Action, exceptin 

 Aingllar caſes, »t þ verget ad inopiam 'or incaſe he had diverted fromher, Dec, 

21. 1626. Lady Foulis contra her Husband.. . Or if a Wife with concurſe of her 

'Friends, at whoſe inſtance, Execution was provided by her Cor tract, were. pur- 
ſuing RedaRion ofa Deed done by her Husband, in prejudice thereof, during 
her life, Feb. 12. 1663. &ockie contra Pafon > Or that the Obligation/in its own 
nature, require execution in the Husbands Life, as an Obligement to infeft the 

- 'Wife in particular Lands; bur if it be a general Obligement, -toimplay Money 
for her, or to infeft her, &c. which the Husband may at anytime of his life pet- 
form g ' the Wife will have no Acion againſt him, neither will ſhe get Inhibition 
upon ſupplication, unleſs the Lords grant the ſame upon knowledge,that the Huſ- 

-band is becoming in a worſe condition, or that the Wife bath quit a preſent [a- 

_+feftment for an Obligation of an other ; in which caſe, the Lords granted Inhibj- 

-bition, J#ty 13. 1638, Lady Gl/enbervy contra her Husband. Thisdelay of exe- 

' eution, where a Term is not expreſt, is upon conſiderationof Merchants, who 

— -ordinarly having no other means, than the Stock with which they Trades it 
would ruine them, if they were neceſſitat to imploy it-on ſecuriiy,: ſo ſoon as 
they are married, and isnot to be extended to others. 

- 16. It wasa Priviledge of Women amongſt the Rowars, :per Senatus conſultuns 
Felciannm, that the Obligations by which they became ſurety, or imterceeded for 
others, were void. But ourcuſtomis, that a V Viſes Obligation for Debt,or per. 
fonal Obligment,contrated during the Marriage, is null, even though the Bond 
were granted by her,and her Husband,containing'an Obligment to infeft che Cre- 
ditor, in aft! Annualrent out of their Landsz and in this'cafe the Bond. as to the 


. 
3 
C 


> * N 
x . : . Gs 
7 Rt RR -. "ee oe SOUP ! 2 OR En 4; bed 
OOO Lo Eo RENT OO EI IE. CO UN” EL) ONIRs: £Y ; 
adit GT ILL = > 4 < & rep RE.” ESSEN ROSS Bo Ber Jes I : 

XI GE Ly: St Bn... AY "11 i RE COT» 6 L Rus © OO TIER ROS PEI OS 5 IN bs WH 

45) p ate” \ PT OE : & IS 7,3 V5 *% 2 
r : EA a2 OY Er 99] 


BB BY: BO OE UmsOC =, u3xo3cAw 


, : 


«XS REY. 7,7, I IE Rae oS. 
for her-Body; found to oblige ber ſelf. and: hot her Husbands'Executors for as 
to theſe; ſhe may contra, Hed, July 6. 2610, Wiſe contra Lady Hallyrudhou) 
this muſt be underſtood, where the Wite has an Aliment conſtitate'by her Hub . 2 
band, or ſome other Right exempt from his Jus eMariti, And it was lo lately 55h Y 
found in the cafe of Gairns Merchant contra ALE Dec, 19. 1667. and Feb,  -. 4 b- 
23. 1672. Nicolforcontra Arthur. 595% Oi GS anna = 
This Privitedge of Wives was extended to Obligations,or Diſpoſitions made by 
a Wife, though before ccmpleating the Marriage, being after Contra ahd 
Proclamations, wheteupon Marriage followed, Jan, 19, 1633. Scot contra Brown, 
The like ſpecially where the Proclamations was not only at the Husbands Pafoch 
Church; but the Wifes, - J»/y 8. 1623. Stzart contra Aitkirn. Thelike of a Diſpo- 
fition in favours of the Wifes Children, after the Contra®t and one Proclamation, 
July 5, 1617, Fletcher in Dundeecontra Brown. 
| » Yet Wives Obligations relating to their Delinquence, are not void, but only 
ſuch as relate to their Contra&., So a Wife was found obliged to fulfilan AQ of a 
Kirk Seſſion, under a penalty that ſhe ſhould forbear an other mans company 
which was found, not to affeRt her Husbands Goods,but her own, Hope, Husband 
and Wife, Bel contra Executors of Hog, and the Kirk Seſſion of St, Cathberts. 
Here alſo are excepted,Obligements relating to diſpoſitions of Lands, Annualrents 
or Liferents, of which hereafter, | 
17. Asto the Husband and Wifes Intereſt in their Goods, by our Cuſtom, 
without any voluntarContratt, there ariſes betwixt rhem-a Communion of all 
Moveables , except the Habiliments and Ornaments of the Wifes Body , which 
though they be ſuperfluous, and the Husband i»ſolvert, are not arreſtable forkig 
Debts contracted hereafter, So the Husband hath the full and ſole adminiſtration 
of all moveable Goods, belonging or accreffing to the Wife, during the Marriage, 
and the Rents and Ptofits of heretable Rights, as being moveable ; And therefore 
an heretable Bond was found to belong to the Husband,” Jare Marit?, becauſe 
he was married beforethe Term of Wh#jonday, at which Term the Annualrents 
became payable, Juze*15. 1629. Nicolſon contra Lyel; apd a Sum was found to 
belong to the Executors of the firſt Husband, though the Termof Payment was 
after his Deceaſe, and not to the Wife,or het ſecond Husband, Allo, a Legacy 
left toa Wife, was found to belong to her Husband, Hope, Legacies, Brown 
contra Bannatine-- Likewiſe a'Husband was found'to have right to a Bond, blank * 
in the Creditors Name, which the Wife during the Marriage, put in the hand 
of athird Party, who filled up his own Name therein, though the Husband and 
Wife were voluntary ſeparat, Feb, 11, 1634, Drummond contra Captain Rollo, 
except Aliments#duly-and compleatly provided 'for the Wife, which are not ar- 
reſtablefor the Husbands Debr. And a Husband himſelf was found to haveng 
acceſs toa ſum provided toa Wife by her'Farher for ber Aliment, July 4. 1637; 
Tennant-contra Furby,” © | . | brad ringed 
This Communion of Goods, ' by our cuſtom, extendeth not to the Wiſes He, 
xetable Rights, 'as Lands, Annualrents, HeretabſE Bonds, nor to Liferents, bug 
only tothe Rents and Profits thereof, during the Martiage,which the Wife con. A 
not prejudpe; by any' deed" during the marriages bur asto the ſtock and profits, — - 3 
ſhe may' thereof; to take effec after the-diſfolurion bf the matriape, as to 2 
which,the-Wife may oblige her 'ſcifperſonally in Clauſes; relative to ſuch Rights, 
+ Clauſes 10/Lnfeft,” Olavies of Witratidice, nd Clables of Requiſircn of Suns, 
for whichher Lands are Wadlets ſach Obligmenrs being effeRual Jgaiot che. 


ite. And 'this-1sthe difference betwixt theſe and other perſonal Qbſigemet 
of the: Wife, favte watrimonio, which even though. the Husband conſent to, a 
-In- the heretable Rights of Wives, Bunds hearing Annualtent, thobgh v 
aClauſcoflnſefementare comprehended 3 for theſe remain heretable, , 
h A ths as ada FP cap. 32, And thereto 
7 Y 'D4 
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iGon by a Father to. bis Daughter,;, bearing Anovalrear.a.five percent, was | 


Debt it ſelf dath not properly become his ; but only it may take 


+ 3 
found not«to. fall under the Huſbands, Jus Aariti, June 28.4 665-: Plceiracon- 
tra Edger, July 4.1676, Roo contra Brounlie,. © xd 
1 The Jus, Mariti is ſo effetual, as to the moveable Goadsiaf the:Wite, that 
though. a Liferenter in her ſecond Contra of Marriage, reſerved a part of ber 


\ Liferent Lands, tobe ſolely at her own diſpoſal, .. and that-the Hnsband in the 


ſame Contra&oof marriage,renounced his Jus Mariti thereanentsyet tharRenoun- 
clation was found to be his Jare Mariti,and ſo the profits ofher Liferent were ai- 
fected by his Creditors,it not being conſtitute as a formal and a proportional A. 
Iiment,as was found in the caſe of the Creditors of Mr. Andrew Hamilton contra 
Lady Carberry his Wife. And lately, Fuly 13. 1678. Nicoijon contra laglis, 
From this C ommunion of Goods, it follows alſo, that thereis a Communion of 


| Debts, whereby the Huſband is lyable for the Wifes Debt, though it ſhould-boch 


Exceed her and his movea-les, and the profit of the Wifes Land, or of ber other 
heretable R ights; Lut i}.is waz not found tohold in matter of wrong,or Criminal 
things, and ſo the Husband was found not lyable for a Spuilziezar wrongous-[n- 
tromiſſion committed by bis Wife, without his knowledge orapprobatias,during 
the Marriage, Feb, 2. 1628. Scot contra Banks and Neil, Theſe were dont ante 
watrimoriſo, without the Huſbands conſent: and yet the Huſband found lyable 
for the damage of a Miln demoliſhed by his Wife,as being prepoſite negotiiry and 
by his domeſtick Servants, though he was out of the Countrey himlelf, Sporſ” 
Huſband and Wife, Laird Ludguharn contra E, Mariſchal, Neither was a Huf- 
band tound lyable for the penalty. ot the contraveening the Act of a Kirk Seſſion 
wt ſupra. Yet a Husband was found lyable for his Interelt, for his Wifes Tutor 
Compts, pot only whatijſhe was lyable tor, during her Widowity, but during the 
time of a former Husband,his Succeſſor being always firſt diſcuſt,as co wbat was 
done inhis tiwe, March 28. 1629, Maithiſon contra Wariſtoun, . yea, without the 
diſcuſſing of the ſucceſlqzgat the firlt Huſband, prime loco, where the intromiſh. 
on was before both Matriageybut prejudice to the Defender, to purſue the Heies 
of the ficſt Hujband :as accords, . Feb. 18. 1663- Dumbgr.,of Hewprig contra 
Lord Fraſer., But a Huſband was not found lyable for Furniture, given/by Mer. 
chants to his Wife, without his conſent, ſhe having gone to Lovdor without: his 
warrand,except in ſo far as her ordinar expenſes would haveiamauntedto, if ſhe 
had ftaytd.at home, though her Huſband had.notinbibic ber, Joly. 6. 2677: 


"6 


A!l!an.contra Earl and Counteſs of Southesk. 


> 4 . 


*Atter Inhibuiqn. againſt Wives, the Husband is not lyable for any thing they 
Contradt,cxeepr what. is furniſhed ſuntable to their quality, and where the Huſc 
band cannotiaftrudt that be ſufficiently provided his Wite otherways, - July-25. 
1676. Campbel akcd Lakes of Abden, The like was found at the ſame' time; 
Concernin tþe like Furniture tothe Lady cMontenth,.. |. : * 4 
* But this OV) ? 


ſement of the Husbands being only for his intereſt, Jure;Aarit;,the 
"COL | O clic againſtihis 
Perſor and Geods,during the Marriage: but if that intereſt were. diflolyed:-by bis 
own or hi Wifes Grgth, . :belore the legal wh egy he pptgpleas fffting his 
Goods, there will be no further proceſs againſt. him, or bis. Heirs; | Yea; /though 
there was ZOE RN betore rhe Wilesd th,*the Hugband was hind we b. 
dlbeirhe was ordained b -Interlocutor,to findCaution,to pay what ſhould bede- 


cerned, July 1.1, 1664. Dumbar of Hemprig coutrg Lo, Fraſer. Solikewile,a Hu 
band was Teen with:his Wife far bis Intereſt, ſhedying before execution he 
Was free of the Debt,Dec. 23,1645, Dam Reche! Burnet,contra Leperg.,So.likes 
wiſe, a Husband decerned with big fe for his [pterel}, having: died befote.exe- 
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cution, his Succeſſors were foun 


free of the Debt, Hope, Translerting,#3nlich: 


contra Dambar - butthe contrair, was found, where th band wad denoun- = 
Mares the Pperach, ap4 tad (old bi Wi ornoo ob nds Ibidew,Barl of 


after 
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Lyrray contra £0. St. 
»*0U + EB STC 3009 ; I 
& ” 


tore, [be can 


: 
eained againſt his Wite, before the Marriage, and denounced thereupon yet not 
being podextaken by.bim,or alfe@ting bis, Goods before hisdeath, be was liberat, 
March 20,$627« a nows comra Kyeilend, The like,ctbough,not only Horning was 


orifen, Bug a Husband: having 


affeting a, Wifes Goods for a Husbands Debt, becauſe all her moveable Goods 
and Sums become his by the Marriage, + kin Parapbernalia « Yet if a Huſs 
bands hexetable Rights could be affefted far his Wifes Debt,there were the ſame 
reaſon that her heretable Rights ſhould beaffeRted for his Debt ; But a Huſbands 
nd 6 ora the moyeahble Goods agd Sums in che Communion, as be-' 
10g the @FAPANS. | 

18. Theſeare the Intereſts of the Man and Wife, dyringthe Marriage; butbes 
fore we game tp theirlatercſts,after the Diſſolution thazepkit is to be conſidered, 


that RAW Caſtama, Nanations hetween Man and Wile, itente Motriwopio, are * 
able by the Giyer, during Lifez which gur Caftom bath-iaken from © 


Revoc 
the Giyil Law, where this reaſon is reqdred, Ne wytyo--awvere fe patient 3 Thus 
a Donation, betwine a Man us Wife was found anpulled by the Huſbaods 
Poon gan Deathrhed,G ſeribed by Nettars, becauſe of þis ipfirmity, Hope; 
Huſhand avg Wits, . Earl of Aogay contra Countels of Angus. And-s Huſband 
was allgwed tq recall a Rong granted to his Wife, bearing; that be-thought js 
convenient that they ſhayld live apart z apd therefare obliged him to pay a Spa 
Yearly forher Aliment; albeitjtbare alſo,that he ſhould never quariel, or recal 
the ſame, az importing a Renoyneiation of that Priviledge, February. 6. 1666. 
Lrolwfann contra Beg. Ws, CARER a 5k to bis Wiſe, - was found 
; of. 2 paterior ightto bis Children, though it was not a pare. Da: 
oy. of a nother Kj tit, and ewes, ſcin 8. 4 
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exceſſur, Nov, 20, 1662, Children of 7Volwes contra Lady YY olmer, And atv 
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bearitig Lands and s Miln was fourd Revockible 25 rib Writ, it 
not being Epreſt inthe Wikes Contra@, Feb.,5. 1667, Connteſs of [ume conrmra 
Hog : 'This was extended! to a Wifes acceptin of an Infeftment in fatisfaQtion of 
her Conde, Feb.) 1251663. RIA of Morſor contri' ils Heir. "Itis allo Re- 
vockable;muiredly by the Huſbarids poſterior Diſpoſition of the Lands Tormer- 
ly: Diſponed' to his Wife'in Liferent, July 16."16222 Murray of Lochmaben con. 
contra' Scot of Hajni#gi*So a Donition by Infefitnenr, granted by a Man to his, 
Wife; befide her Contra, wasforind Revocked by an Armnuafrent our of thele 
'Eands; granted to his Danghrer, pro'#anto, wittioyt mentioh'of Revocation, Dec: 
15-1 674 Kinloch cofitra' Raith;- But Donations by a man'to his Wife, who had 
no former Proviſion;ne® Concratt of Marriage, was fourid not Revockable,being 
in fatisf{erof "theTerce, due'by'the Marriage, March'25, 1635.. Laird' of” 
Zonriftoun cantra Lady Dimpace,- And wherethe Huſbind -Sranted [ifeftment 
of all/thacthe then hag; there being-no'Contri@ of Marriape, and thereafter a ſe- 
cond Jnfeftment, bothfaxte mair$nmoni 3 The fieſt was. ſuſtaingd, being'in place 
of :x'GontraR of Marriage; but'the'fecond was found” Revockable, Nov, - + 
£664. Hatyburton contra-Porteons.* And a Provifion ro a Wife, having.oo Con- | 
traR of Marriage: 'wasfound Reybckable, inſofar as 1t exceed: d a Provifion 
ſhitable tothe” Parties; Fuly 27.4667. CT hort abd Furnet chntra Murray, Yet the 
want 'of a'Cbntra& did not ſuſtain 'a' Donation by a Wite' to her Huſband, ro 
whom ſheafſigned aryhretable Bond, the*Hufband being, naturally obliged to 
provide for his Wife, and not the Wife forthe Husband, "Dec. 15. 1676 Inglis 
of Eaft+hietd contra-Lowry of Blackw 194, Yea a Donation by a Wite, by Aſligna- 
tion. of her former Joyinture,to her Huſbands bebove,* was found Reyockable, 
though there was'no/ Covtra9,unleſs the HuſBafid had givena remuneratory pro- 
vifion, Jer; 22. 2673 YFatſon contra Bruce. And a Wifes' conſent toa Contract 
bf Wadſer of | ber Lizereft Lands: with'a Back-tack to the Huſband,” was only 
found valid as to the Creditors but revockableasto the'Huſbnd, thatſhe-might 
injay the ſuperplus ofthe benefit of's Back-rack+more than'the Annualrenr, June 
28, 1673. Arnot contr# Stot an&Frich, Bur a Donation'by a Hufbard to his 
_ Wifes Children of a former Matriagez' was nor found revockable, though done » 
at his Wifes-defire,- Jan; 15; 1689, Viamilto contra Barej, Nor by a Wife 
ſublcribing tier Husbands Teftantedr, by whichhet Liferent'Lands were provide. 
ed to her Daughter, J#/y 12-167 13 Murray contra Murray.” ' As all Donations are 
Revockable tor ingraticude, fo are Donarions between Huſbands, and Wives 
for Ad ultery, though'the Party injured ſought not Divorce, Hope,” donatig in- 
ter: virume e& Uxorems, Dovglas contra Hithy, A Bond conceived to to a Man and 
Wife and her Heirs, found a Donation by the'Man, whoſe meavs it was pre- 
-famed to be;and Revockable by'him' after her'death; anda Tack taken by him 
to himſelf, and his Wife in Liferent, was found revockable,by a poſterior Tack 
thereof to himfelf and his:Brothers Son. Dec, 21.1638. Laird of Craigmiller con-, 
traRelid of Njeber;; | yet thereafter it wasfound in the ſame caſe, Jaz, 36. 1639, 
That in reſpe&\the Tack was ſet by a third perſon, and that it did not appear 
to be by the Mins Means, that the Backetack to the VVife was not revock- 
ed; But a Donation betwixt Man and V Vife, altering their Contraft of Marri- 
age, being done before” the Marrizgeit ſelf,” was not found Revockable, Jar. 
 23- 2680; Hume contra Hames'; yea where the Donation did'bear date before 
the Marriage, the Haſbands H-ir provingthe VVrite antidated, and that it was 
eruly afterthe Marriage 3 the Donation was therefore found Revockable, ' July 
24. 1677. Earl of Duwfermling contra Earl of Calender. 
' - 129: To come tothe Intereſt of the Huſband andV'Vife,after the diſſolution of the 
Marriage, we muſt diſtinguiſh the Diſſolution thereof, which falls by death, with- 
' myear& day fromtheſolemnifing thereof, & that which isdifſolved thereaftery 
for by oar Cuſtom, if the Marriage diffolve' within year and day, ver the bn 
rn 5 HEN . ROT DIY ge ' letanifing 
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'# Tk vgs done in oy oa $f : JED bas #17 . ' {1.5 ks 
qodirion wherein they, were befgre the ſame, and int gur 
Civil Li and fo the T ocher teturns beck fo the WIS or 

how it came, att fhie hath tio benefit or any intereſt, Either In his 
Movezblesor Heretables,by Lay or Contra® provided'to bers Nor Wh CAPY 
interel} im hers, | teſs there Were a living Child born which-was heard, cry. r 


. weep:inwh Marriage. asto all int 
the year, aid this is extended tob 


£3 


- - 
> £ 


; Marriage hath the fame effe&\as to all intents and, 
as if itendured , 


- Maids and Widows, Joly 23, 1634. for contia Hareitones, And. extended. al- 
ſoroarlofefemene”bya Husband to aWife,though it had no relation to theMar- 
 riage, bait was only: preſumed to be boc ih1nitz, November 16, 1653-Grant contra 
+ \Graigz andis fioronly extended tothe Wife and Hugbang, and theic Heirs, but 
'xo-dny other perfor concerned, Reſtitution being wide hic' inde, of all done aw» 
taits Matrimonii, Had, Jane $.1610. Laird of Caddel contra Roſe : yea. aD] = 
* ſicion' by a FathertoaSon of his Eſtate} tn contemplation of his Marriage, The 
Avis diflolved within year _— by the Wifes death, was found'void 3 ſeing 
-theFather perſiſted nor therein, 


144.5. = 7 
ic Marriage of 


| ein, but Infefc his' fecond Son, July 16. 1678, Lord 
- Batley'contra Lairdot Eairnie,Apd aTocher payed within the year,was ordain- 
” edto be 'repayed without any dedution, for the wifes intertainment, during the 
: Marriage, but anly for her Cloaths which weie before the Marriage,and her Fu- 
- neral Charges which wete after che Marriage was,diflolyed, February 23. 16891. 
- Girdow contra Toglis; Bur Gitrs given tothe married perſons, by the Friends of 
: both ſides, were divided equally, the Marriage being diſſolved within year and 
day; Jennery 14. 1679. Wauch contraJa##ijone. Ia living Child was born, the 
Marriage was foundeffeRua),'though bothMother andChild died within the year” 
Sper, Husband arid Wife, Stwari contra 1rwing. The reaſon why the Child muſt 
-be heard cry; is to make certain its lively ripene(s,and rotto leave it to the con- 
jeureofthe Witnelles and therefore, it ſufficethnat, though” rhey ſhould, de- 
lire, that the Child was living inimediatly before the Birth» and appeared lively 
-ahdYull ripe” whien it was born; but that it was ſtifled ip theBirthz yet a Wifes 
Infeftment wasfound valid, till her Tothtr was. repayed, though the marria 
diflotved withitthe'year, July 20. 1664. Petrie contra Par, But whete a Mat- 
riage. continued a year, anda part of the next day after tbe yeary heTocher was 
completo, Februas 


c ©; 
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Jound'notto-return,Naw jr favorabilibus dies cepins babetur pro 
25: 1680. Waddel contra Salmond, © LS | 
- 20. Marriage 'diffolveth by Dzvorce, either upon wilfulnon.a 
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era Laird of Reztony. But if Divorce follow upon Tmpotency, all things retyr a, 


anyiſpecial Conyention, or Covenant 3 and theſe — ee upon. 
| rt of the Wife: To th 
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| Petivnal re itors, Feh, 662, rafurd contra | 
5 te, Richardſon. 0 Ar " E Was A | <NgP 


ia, Keyhcoptra. Ezith, Feb + 'beir: 
q eables,1s not burdened. with the Hu $7.06 Fav heretable, 
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Mt: dckenvie, contra. x Robertſons, J#h h 19. Sang STAN: Pte DO 5 FOHS _ 
Befaoohe Bend, Sat by a_Huſb and, OR "ack , whereby, the 
le xecutfy x would be exhauſted,and the Wife þ ave om Gert ether 
fovi on ' e lame wasnot found to affet the. Wifcs ba | Oherways, 


Tuch Bonds x ranced in Zezee Poyſtic, withqut frand,. v9 hy 7p high off the 

\ whole AC Fo not off t q js Fouſ paxt. only, ece..$, 1675 By bawſax FONLTAKxE- 

cutors of Be: Thinn- And a Wife Was found not excluded. nit Fo of her 
efoctua 


"'Hutbands Moyeables, by a gratnitoys Diſpoſition by her H tQ.his Brother, 

of all ang "char he Nous have at pe bad Fon Oc, 1679. PUT: 

Jolil emanner, the Infeftments and Proviſions of Wives areefeRua hong 
the Peheh Fhich is the mutual cauſe thereof, be. not payed, ſhe Pot beiog oh- 

: el orch x ſelf, though the Contract bore, that the . acher beivg-payed, 

Tat be © rmplo oyed tothe Wiſes pſe, J#? 54,1665. Mackie gantra 'Styart The 

Copitra boxe, that the Fghaod meta eal hs TaiyMer 

Sy RY ny albeit the Togher was. | ery 1 he pnlalyency. 

e1 i ig Hunter contra Cred Ears of Peter. h khong he Coma 

bo at BL Wife tho d haves no Fnefie while the Tocher be tully,pay- 

bog el Focker old Ereegrerad the, MORE fg Nauember, ale 

' Merzzescontra Corbet. On the ſame orognd, a Contract Marriages bear- 

one ſor. of wp, I KA er.to ther Wie, failiog.Childrev, albeit.canceiyed 

gra ang, of "oy w3s 10 pay the ſame, or dadiligepceaberetore; 

Jeſs qo yable to. wy the balf of the Tacher, although jt,was 
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14 1676, Locks Kbert od L Roploch Spoule 6 gue. Berar, And thaugh Hus- 
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iltren, -:. ,. 13 Forisfamiligtion ad Egtencipetions... g 
wy, tthereare Natural Obligarions berwixt Parents 8'C Mgr Wore os 

-.,, ceeding from'theconſent of either Party;ditfrom the _ 
| 


. Hamage Law, batfrom ch6Obedichce Vit oweth'toh 
. bathwritten this Lawidthe Hearts 'of Parfſtgand'Ch 
Intexeſts and.Nuties,with Capital Letrers is evident'by the's 
Ca. Nations of the-World;tiow barbatdts'ſoever; "A864 ent Cattte 
t the Eycanf Naturalbight in other thiths 3 et in this Fig Ray *£ th he 
Snot teqnſacſs arefodirect, that their pM be canto 
| theſe.Qbbgarionsare (6 firm, that in moſt thin oh hey y ck os be fit 
nordictarged by Men thoigh Children would d r Party ts Fr 
tura 1, AﬀcRion,Rducation,, >Provifion.&%e:OtParthits' W Fo | cir C anal yo 
ofKeverence, Qbſequionſneb,' and of Tnte?ainfitied GABA | 
tainthemſelyes c:yer would rheſcObligations Ril'be Vieſhl; 
| Qhljgariomgroplacedin'theCommonNitarethit Maſhath'v 
and10; are given'as ovident inſtances bf theLaw oo tte, y | 
We ſhall itheneonfider what theſe ate + And Fit Whs Ts 
bave-inthe Perſang of their Children,” Secondly, tn w reehey ar 
to their Children.Thirdly, What Intefeft theChildren'havein the' Goods'6 
Parents. Fourthly, What they Naturally'do owe to their PRA. "ro, 
they, are:hoppd: in ta'cactother, R 
2+ Forithe Firſtgere wecandiftinaly know ee powerParents ws, er\ 
Gud og te waſt- 0A the Cepucny and Apesof theC 
Pupitia yy Mind#ity 1,6rfeſ MR gra 
ll Ne hy arr Ariſta Ringhiſti'them,Poltt%b £7 
bb, 5:449:X0+ And alterhim, Ce od ner Bs T 6 its 
- 3:: Tufavey is when the Children we without Dikcre ben ff; 
19; [-5- met age whootonly ma _ muſt gag THemh 
d krepthemwmheecthey witty and 'maſtaMo br der FH Ac 
thy {tory ence and quatitles 2 Afid this $5 F5the} pn A'S; thi 
the Parents, than/from anpobligationeb rhe OhHfdrth to ThE 61 
4 Ae much bedebated; but the diretfob of Childtt&n 
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- and Deſcendants remainingin his 


RET... 


obation,molt of that RAR 
-Powet "was riordaly beforeMagiſt racy, but eyel ro excaſter,. with ſub- 
ordination thereto'inmoſt Nations, as Ceſar de belle.Gallico; lib, *Writes that 4- 


> _ Il. 


frans, lib. 8. Ethic. cap. x2:\tndby the Judicial Law, Det. 21,.: 5 
fo be brough 


bellows fo 
geſtimgony 3, So thatthe Sentence-was:the Parents, though' the Exagition ad, | 
I*ok.. Such authority was that of the Patriachs, Xiraber, Iſaxc'dfid JacobgWho 
with divine approbation, made War, Peace and Confederacies; *xphich are now 
 thepublick and proper-Rights of Magiſtracy, and.governed their\own Pathifies 
ithout any Authority,derived from any other. And though Jacd?'s'Family'a- 
Toſe to that greatneſs, that,1n 1t were many Families; :yer he remained the Father 
nd:P frhem all ; ſo that the ſeveral ſubordinat'/Families, ha@theirfaberdi- 
nat Authority over-their,V Vives and Children,and fo their Children were bound 
1n opedience-to them, but wich the exception of theic ſuperior Parents, rowhom 
tbefrtObedience Is duezas. to.theDifferences arifing|þetween Iaſubordinat/Poſ- 
rity, whereia they remained, under rhe Authority of the common Fathers? 
W_ his Natural Authority reacheth all Children, whether procreat of lawfull Mar. 
or not, ſo thatthey. .be truely known to be Children,-- becauſe "the? Tame 
gun ation, and-common Princi ples-and Duties, are in both, :though they have 
notthe ſame latereſt in the Fathers Goods,in reſpe&;of that Comttuiniry of Goods 
A_ : Mn and Wife i. the ConjugalSocttty,even naturally'whence theGobds 
are derived ta the Iſſue ofthe Lawful Marriage, | I IISRTET 
"This Paternal Authority doth, not neceſlarily carry the property and diſpoſal of 
the Goods of the Childrenz but that they are capable of ſuch by: the/Gift"of their 
E arents, or any otherways, even in [afancy, and that they have: the full Domi. 
—© Tore, Adminiſtration. thereof, in their full Age : And cherefore, Bonds of ro- 
2 viſion, by-Fatbers to Children, if delivered, are not Revockable, direAly'nor in- 
direRly, by cantraQtiog Debts thereafter 3 And the delivery of ſuchBondsefPro- 
ions makes them irrevocable, whether the delivery be tothe Children, or to 
et for their behove. (- which behove will be preſumed,” unleſsthe Father 
his mind. at thedelivery, that-the- Write is to be returned to hiaiſelf, 


poſitate upon terms )-.and therefore, a Bond taken by'a"Father,- in the 
m hi 2 the Father obtaining, anAſignationfrom himeo hisDaugfirer 
theB 


ogg was not_ faund Reyocable by: che Father, beingRegiſtratin theBrothery 
me, Noveavber.20, 1667. Executors of Trotter contra Trotter; \'Childtens pro- | 
viſions by Bond, granted after Teſtament,nominating them Executars,wasfownd'. 

of to import, .that.they ſhould havethe Executry, and that the'Heir is oblige 
ay the Bands of proviſion z but the. Bond being Moveableſtould affeR' rt 


lag Bond to a;Bairo, inſatisfaQion of ber Portion natural;,wastiorfound theteby 


> WaDoly that Bairus portion natural tothe Heir, Executor, orudiyeral” Le 
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the Viſcount of Oxford: ; for Bondsof proviſion, 


-allthe Bairns had Bonds of proviſion, none bearing i» ſetisfaF3ov, they had alſo 
their Bairns part of theExecutry, J»ly 16. 26783. Murrays contra Murrays. But 
'Bairns proviſions, payable at ſuch an Age, and not bearing the proportion of 
the deceaſing to accrele tothe ſurvivings the ſhare of theſe Bairzs, whodyed bt= 
fore that Age,v ithout Iſſue,wzs not' found due.Feb. 22,1677. Belſbes of Tofts 


' contra Belfhes, And whereas the delivery of the Writs in other caſes, is preſumed - 


from the date, if they be inthe perſons hands, in whoſe favours they are gratit= 
ed; but in competition with other Creditors, the delivery of Bonds of provifi- 
'on is not preſumed to have been from the date, but that muſt be inſtructed by 
ſome evidence, as taking Seaſing] Regiſtration, or Witneſſes, who ſaw the ſame 
in'the hands of the Children,or others to their behove, and in that caſe'they are 
valid, if there be no Fraud or prejudice to Creditors, by infolvency : and there» 
fore Bonds of provifion'to Children, were reduced upon the'eldeſt Sons Contrat 
of Marriage, though poſterior , Jar. 10; 1668- Laird of Glencorſs contra his 
Brothers and Siſters, Anda poſterior Tocher was preferred to a prior Aﬀlignati« 


- *6n, toa Bairn in Family, unleſs the prior delivery of the A fſignation were alfo 


proven, Nov. 14-1676. Major Inglis contra Boſwels, Jody 22. 1668, John#our 
of Rheins contra Arnowld. 

"From this paternal Power, it follows, that the Parents may continue 'and keep 
their Children in their Families, and that they are obliged to imploy their Service 
and Work, for checommon intereſt ofthe Family, and what thence ariſes is the 
Parents, not their own, which doth s|ways endure, till by conſent of theParents, 
they became forasfamiliat, whereby they may imploy their Work and Service for 
themſelves alone. - 
n.T hus the intereſt of Parents in the Perſons and Goods of Children,by theLaw 
ofNature,being cleared. As to the Natural Obligations of Parents toward their 
Childrer(vefide their Obligations that ſtand, and are aRed in the Mind and Aﬀe- 
Qions, which the Law reſpeRerh not,but theſe only,quz non wente, ſed manu tenen- 
fur) the main Obligations are Education and Proviſion, T he Education of Chil. 
dren confifteth not only in the Care and Intertainment of them, during Infancy 
but eſpecially in Breeding of them for ſome Calling and Imployment, according 
to their capacity and condition, 

7- The duty of providing of Chiidren, cortprehenids not only their Aliment, 
and Intertainment in Mear, 'Cloaths, Medicine and Burial, which may be compe- 
tent,during theParents Life;zbut alſo competent Proviſion after the Parents deaths - 
for the Apoſtle faith, That he that careth not for his family, is worſe than an Infidel, x 
Tim.s, verſ.3.And in both, the ability. of the Farent,and necefiity of theChildren 
is to be confidered;for if theChildren be competently provided aliunde; the Pare- 
rents are not bound; and though the Children be neceffitous, yer theremuſt firſt 
be reſerved for the Parents, that which is neceſtar © for tfubſiſtance, ſothat when 
they are not ableto intertain their Childrey, they may lawfully expoſe them to = 
the Mercy and Charity ofothers. But a Father, though indigent, was decerned to 


© receive his Son (having no Means'or Calling ) into his Family,or to pay him a mo- 
-, dification, Jap. 13. 1666, Dick contra Dick, Buta Father was notfound lyableto 


pay a Merchant for Furniture given tohis Son, where he gave his' Son an allow= 
ance in Mony for his Cloaths, Je. 20.1672. Y Yallacecontra Craufurd of Camlarg. 
Neither was a Father found 1lyable for bis Daughters Bridel-Furniture coa' Mer 


_ chant, whom he'prohibie to give themoff; but the Daughter & her Huſband, July 


10.1672» Neilſon con. Guthrie & Gairn : and a Mother was found obliged to re- 
ceive her Childreninto her Family (but for no other Modification) though'they 
were Noble Perſons, there being none repreſencing the Father, able to intertain 


_ them, Feb. 23.1666; Childrenof the E, of Buchan contra the Couutels of Buckaw, 
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A FE UrC at 
fidered, as cither during the ParemwLiſeorafter their death; for e ere; 
they have after their: Parents deathyir: falleth in to be conſidered among the con- 
vey ances al. Rights by Succeſſion,of which in its 64.4 placezbut duringtheParents 


Lite they have no real Right of Nominionzor Property in the Parents Gods, © for 
though the Parents be obliged naquraly, to. intertain and educat their Children 
aut ot theit Goods, yet that is but a perſonal Right, and entituleth notthe Chil- 
dren to meddle with their Parents. Goods, upon that pretence, as, Solomon ſaith 
Prov 18; verſ. x 4. Who robbeth his Father and Mother, and ſaith it is zo iran/grefſion 
the ſame is the companion of a Defirtyer. LY 5/64, 

8. The 0dligation of Children toward their Parents, conſiſts mainly in their O- 
bedience-to them ; and theirduty coaliment and ſupply them in all their neceſh- 
ties, according tothe Childrens ability: their Obedience to their Parents is much 
cleared. from that power & Authority their Parents have over them,of which-we 
bave ſpoken already- For unto Authority,or, power of Command, S#bjeGion, ar 
Obedience anſwers as the Correlatez ſo that as the Parental Pawer w:s moſt.over 

the Children when in their Family, and leaſt after their Forasfawiliation, ſo are 
the daties of Obedience proportional: but after Emancipetvon, theſe dutics are fo 
far diminjfhed.chat lictte remaineth,cxcept the Natural Reverence, Tenderne/s and 
Obſequiouſneſs,that Children do (till owe to their Parents, in que order 3: which, 
though it hath no civil remeeds, yet it remains a Natural Qbligation,: to obſerve 
the Parents Commands,throughout their Poſterity, as 10 that notonr Example of 
the Rehabates, Jer. 35, Is clear, where they obſerve their Fathers Commands, in 
2 free thing,though inconvenient viz. To drink no VVinego build no Houſes, GH. 
And far their Obedience, the Lord promiſes, Thereſhould not be wantivg a man of 
there to Stand before the Lord for ever, But while they are1n the Family, they arc not 
@aly under the Aconomical Government of their Parents, in ſofaras it is notde- 
volved ypon the Magiſtratzbut eſpecially they are bound to abide withtheir Pa. 
rents, & toimploy their Service for their Parents, and for the uſe of the Family, 
whereunto their Parents may compel them by their own proper Autbority ;and 
Parents have AQion. againſt all others, who ſhall hinder them ts keep theirChil, 
dren,with them, or lead them whether, and imploy .them as they /pleaſe- 
9, The Obligation of Aliment,and Relief to Parents in neceſlityzis due, bath by 
the Law of Nature,and hath in it alfo, that Remuneratory Obligation, whereby 
' Children-ought to retribute to, & recompence their Parents for their Education 
- and Intertainmentz and though ic be ſaid, 2 Cor, 12.14, That Children an bt net to 
lay up for the Parents,but the Parents for the Children ; yet it ts tobe underſtoad, of 
Chat care, foreſight and Providence that Parents ought tq have, not only to pro» 
vide things neceffar for themſelves, but for their Children alfo after them, which 
being an ordinary duty,ought to be intheir thoughts and conſideration g and is 
not incumbent to the Children, it being but rare and unexpeRed,. that Parents 
neceſſities put them to expe relief from their Children,or elſe it is tobe taken 
comparatively,that Parents are rather to lay up for their Children, than Children jor 
the Parents, Solons Law made the Childreninfamous, who did nat aliment their Pa- 
rents. And Cicero in his Oration, de reſponfis arnſpicum laith,parentibug, nos primum | 
nature conitituit debitores, quos non alere nefarium eſt. 

In theſe Natural Obligations of Aliment betwixt Parents and Children, the 
Order of Nature muſt be obſerved, that the neareſt are firſt ro be preferred, and 
the Paternal Line before the Maternal, as being in an other Family 5 for even the 
diſtinQion of Families, and union thereof in the Paternal poweris natural, as be- 
fore is ſaid. From.che ſame ground, Parents muſt firſt Aliment their Childreg in 
the Family, and amangſthoſe that are Emangipat, the Males are. preferable tg 
the Females, wha paſz by Marriage into other Families. 
+20,As tothe NeturalOb/igetion ofChildren amongſt themſelyes,there is nodoubt, 
but that there naturally lyes greatex Obligations upon them, each to —_ 
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from onecommon | Stock, to Prngony hone Tons of the: _ arity of = 
Race; whictiis incumbent ardinarly tothe, next degre: inthat fame amily 5.4 
this is ; che-naturab ri&.of Tutor of whichinzbe.next 
;24+\The Rowcany dig no moxe dimigiſh, the Conjuge! [a0 5 {AGbligarioay 
competent by Nature:(; as is befare ſhown. ).than they bye. exceeded theLaw of 
Nature in the intereſts berwixe-Parents ang. Childrens, r.ther Eby the afar 
power -was:ſo/greatz that no-Nation bath, the like, 6.12.1 nur. de patria  poteſtate 
it beiog almoſt Dominica), and-the Children, as RETVaNtEs i + placet. 7 2 Are. 2c 10 
renda-Fiered.;the Father. had allo the. power, of Life. anc death, l, Bhs 
poteſtatate; L inſuia i 21; de libevii it poſthume 3, They. h; erallg to tell ery 
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Children voto Servitude.'! This was theantient, Roman Law, Week the aufte. 
rity wasby little and little correRed, by their recent Law 3 ſothat, both i'Ser- 
vabtsapdChildieb gt: was takenioff;and this power retrepched t6 cales 6f extregh 
pedeffit py 1,' 20 Collage patribus gui filiogs Children Were: Seem Iſo to0bþave 
Gaadsof their owe, whigh were: calleds Pecylinws, in which ghe te asfree;} 
ras: their Rightsand, AQions: competent as herb bat wi MAeON eftridtir 
herabythe Right dfshe Fayber, in ebe Goods ofthe ChyſSren, was ev h'a 
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12. The Cuſtom of Nei gbbouring Nations dot fo own more _ theNatu-, 
the Cuſtom of Fravce, and the Netherlands, recorded by @widel. de 
ap. 13. And Mathias Stephanus, teſtifieth %. like of the” Cuſtoms of 
Ro Acon  juvia civilis, lib. 2, cap. 67. 5. 4. The Cuſtom of this/Nation allo 
keepeth cloſs, to what is expreſſed before of the * Natorat Law, as tothe Intereſts | 
and C Obligations of Parents and Children, and thereby Aliments are frequently 2 
decerned toChildren, tobe payed by their Fathers, if they expel them ag = 2 
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og. Pupils: An@ therefore, a Father was found Jyable tothe Son for An- 
"of js Mbthers Third -of'Moveables, remaining 'in-the Pathers: hands, 
"$03 + 5s: Reg contra'Beg. ' But a Father was tot found obliged/or Annu 
fa cy belc ings his gon, uplifted by him, ſeing-be' Allmented'the 
ne . 1668.77 am contra Eller, Afarher is alſo naderechiaOh 
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Go ax lawful ful Adminiſtrator, were foekd null; Pob. 34. 1666. Faire 
hol, le Ht chenzit, * 
" "After Pupillarity, I Taber is dofabte Tntesi his Children, and foi might « not 
arge for h his Daughter, iy 3c Pupillarity, but only:conſent with her as 
1 LR Jone 26. aug 16. Forreſt cotitts Forreſh, *A Father! is lawful Admioiftra- 
both Foe and Cutator honorarie, of bitaſelf, without any Cognition or 
Aire not lyable for Ociſſion, neitheris 'be excluſive of other Cura- 
S But D vale ohe without a Fathers conſent by: a Son; were:found/null, al- 
the $c treſic ided notin his Family: butfoflowed the Law: havingno Calling 
to maittain 'himſelf, but living on his Fathers Charges 3 neicher was 
ubſcribing with him, fotthd a ſufficient Authorizing of bim;- ſeing 
h with Kifuther, as Cautioner for lens Decomb. 7. 1666. pour 
r las, ELdt 
_ e Fathers Power, to keey p his Children wichin. his Seikllwendes 
ork fot his uſe, thoy ntraverſies in-that:Poing have fldom 
1 bat the hitter tra by conſent , Tr is hot 40 be doubted, but 
1 may be tompelle# to remain withtheir Parents and40 imploy 
je ie uſe;eyen afrer their Majority, unleſs theſe be! 'Forisfamk 
ar by.Bdvcarion 1 10a diftinQ' Caf] from-their- Pirerits;/unlefs 
ny vor rochy; or unwithogneſs 
eta E Marrizge,-indue- time, und with-wieang fuics 
anno Tbr that Obligement'to provide for! chem; »woukt be a 
ion, igatnft theny,' if they'would unjoſtly-decvio them in theſe 
| "or allow'theChildren tolive by thendfel vos, 
tt, from whenee his vack- to theix 
#5 Jie Hiich caſevuMſs, Zaſi 4164 wirwndturpem 1 07 
« £c08. juris civilis. lib. 2. Cap. 1. Doth declare, 
3sthe'fame wits our Cuſtolyy beſars expreſſed, 
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TH,'rs; $& $4 X20 23GUID 243 021} 3) 30 


F 


tt 


Fu "4 ” £ | : FY * 13 1 10 @ © 7 + 2 4% i ; ag 7 
2254 i- rage ry ITTOVIRS vill i 620d gadwu eat, ol 1g 
«0 _—_—_ ; 
"TBF75301 Y19jOHh $1007 Wolto! 22.7 rod noe 115. > 1o 4s -75>———_ 
Ge nRe, > p19 AGIL TS £207) 39dT £ 


pa oy x G ITE T7. aber nll od; bog gms io moftu9 26325-; 
'® a 4 Þ * peg 5 £ , : , » 
St 297 21hy Þ affy in 32it 302 {1353-1} 31 aRV3 RT -2 Lidint nA 3 wy + 4 L E. 


nMo tidal : Py : ; 
vim hon + wed ern A ad. | APRN An gz. es vt LOTS I ft vs | 

L a 1 bile _q21 6/34. bas amr Lo enolzegild) Lo 
2150 Taree; mans 1oqt ; Yords 3: 7 ,ev5 17 [T1903 vu ay 2dc —_ Mill. 303 "oa 11923! 


os | 73 | b 


» om 
3 4D , 
S 2  t 


i MC. 


entar pv «be hers. D 
Hrs if La 
xx Sei Dagives 

12 Pro-bittdrse. { * 


x3 Fadors = Tutors 1: 
14 Oe 


5 Tutar3/ Wh ef the er ans. 
x6 Tntors (9s ik ra tho __ 
17 Tutors; 2 4bbir Safer R. gbrs, LOR 


- 1-1 f0 Thai Pupils, dc##e)3 to Wb 
18 Titors.carenly do neceſſary,” nor free arbis 


$55; 
WHrors 
Ihwars wn Law 


ROO 51 Þ.Q 


Cyl # 


# 
- - 


His 


rrary Peeds,: but ne not ſe// Lands,. 


- : fine authorieats - 

19 Tutors are able fot Anonalren, of their 
* pupil means. 

20 Tutors are orocentbtrwich their Pu th, 
and lydble. ink, po ey inctis haben 

21, Tutors\Hcrvmpes. 170) - Sis [t5{ 02s 

22 Txtors are lyable fer eta 2 Mligencrg on: 


_ 


: 
MET Le . 4 
- bd v * . 


” iih +2/ 


Ke GEAR 7 6 
: - 29 *RFe of Chrators 
Et 7; 'of ab Ml 50 
. BL Emrators, ed jjiter& Nepucid. 

_ Une eh rien She, or00s 


£180 QF, 121559! L 
a ro ht? aterg.ond FRrAters- 
- . Duty of, Gore? . 
37 « Cu ok ea Inge ddr jo Yr 
Lav: erſon 
33 Piterd/Bors cove, exiiſa'cogaita. 
36 Interdieon by Parties conſent | 
40 Publication! and: "Regiftrarion of Inter 
"(Hons TO! 
4% hy vg only extend; to. Heretable 
bts,, and vet moveable Tor to perſor 
deny, aweranh py I wht 4 
42 ' Iater ions are on co tent way 
"Rith Gon 5 ! _ od » 
ao Tinerditioes I|cannot be td but 
Authorttyaf «Fudge, mM 


for:Intromi x7 Ped inſoii. Tits 


LY 


tors and Gurever; ſaccelded in the place of Fcene, and their Oblipa- 
7 tions,: haye a near reſemblance'$/i und cherefort Thall be hereficly ſubs 
© though inche'Copftiration (and'Dutics of Titors and Curators, 
| ;the politi ve;/Law predominerh;; -yer;chat withoutany pokitive Law,or 
. ContraQ; there:iew Duty of Tuition, and ProfteRion of Orphans,” ſpecially 
upon thels,] who by.-xclation of Blood; ate their geareft\ Tinſmen, ad in place 
of their Parents, it will appear by what enſuerti 5 #nd-whar & Fobehnaged: q (eithet 
by the conſent of Partics, in Curayors,or by he Law, If Tutors, withihe condi- 
tion and. Jntereſt of | Pupils | and! Minors' J-omot'cobveniently 'be' 
if there were no poſitive Law, the! naturat: y of -Pupi ys nab 7 
want its. natural Remedies provided'by Him who's Fe of w, Miro 
gnd layeth; is Qbediendiat jon upon theſe, ww heme 
in their Hearts, he bath bound tothe performance of tha 
ſhown, There is a common Obediential, or Natural! COTE riÞc where 
of Love, Mercy; and Relief of the diffretſed;"awong whithTnfangs 
4 no diſcretion, and cannot at all preferye cob 
hiſt, iphath been alſo. hown;; that rhereis a more 
thoſe of one Blood, one. wh ee 
each cont. mera rage NES 13-Y7ot 
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"24 The Fe and earl. Degrs, i cl, x admoſts -t obliged; hences 
orderly and comely natural Subſtitution of Tut@rs, forthe. atic 
ok, Fig ; The, Canbick Jawf _ Fa | 
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. Agnato 2 hat-agey cbur regargeth norchePemalerss theit Suc-: 
ot being fo ſr fowthe Office of Tutory, unteſs” pol et 
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ſcoting, Ing, or appointing-Turors- 
1 #8 nQion of" Tutors, ND cwet Grate 


=L bd Parent i af 5 hagittiae af ated by the Law which Ss ofthe 
©. = Neareſt Agnats, and Dat? wick are ordained by the Kings" wT OLE 
”,. © +"g;* ThenarutalOblipa ion-of thi  Tutorstotheir Pupils, are firſt djeſorve 
their Per Ao and them againſt injuries and preji Ces3 A dg 
med 


 —- they are Tators, * 0, sf tuitores, 1. 1, $« ff; de tiachs 2, To. Alimens them 
Ky + out of the Pupilsown WE accarding to the condition XS woe 3' and ta:Educat 
3 them Nie: a ſtazion in. the Common:-wealth,: accarding (totheir quality and Cdpa 
city. 3;, To.mannggetheir Aﬀairs: with ſach- diligence, aspr orice mert uſe in 
their own Afﬀairs, that nothing tyxy" be loſt,hut every cling proven to the beſt 
advantagey' in'al er are'ndrto exetce voluntary Ats of Dotninion, at 
their choife as diſpolic bend. ſecurey, but only necefſar Ads,for.the preſers 
| and. recovery. c wha t or,may periſh; and for. improving the pro< 
tofit, 4. They are bound go give an-accompt, and to reſtore: to'the Pupil 
what is ns {o:ſoon age attaingto t of diſcretion: ' 

4. .Pa the other partthe Papilis obliged tothe Tutor, bythe obediential Bond 
of d Remuneration-or recompenle of one good Deed for ſtfitr,to make up to the 
Tators wharſveveris wanting to thi ” oo h_their| Adminiſtrations 

This isall the ſubſtance of the” liter kts and Obligations of Tutors and Pupils, 
which Poſitive Law Joth no more! but deelare, apply; and aſcertain,” bythe 

os ofextn that;Office,the S$ourity forperformanceof i it, the fixed Time of 

thereof, which-naturally-ie the age of Diſcretion, in ſome ſooner, in 
| 3 as ome later; in ſomenever: But for. gertainties cauſe, poſitive Law determines a 
particular year, in which, far the.malt part, diſcrerion'is artain'd;”/ 

_ That there are ſuch. Intereſts and. Qbligations, even naturally,the Light of Ny 
ture will ſo cafily. goalong, that it, will rather need conſideration, 'than Confirs 
Magioh, the grounds thereot being commonly acknowledged, and'accuſtomed 

: men, who are led by Reafon,and i it is ſoinſinuate'by:the ordinar Ferm of 
I Lam, - whereby theſe Qhligationsare called; qnafi ex comvatn, asarifing from nd 
2 era [ berwixt the” Tutor and-the Infant, or Pupil, asnot capable of Con- 
WEE traQiog,. and:yet are not. ſlim ply by the conſtitution of Law'z and therefore,theſe 
O p by r be will of Man, muſt needs be Obediential Obligi- 


rhe Romans bave 1 in. matter. Kodoad cleirly' and cloflyby the tte: of Na: 
ture 5. and ae bay inn robe keeped as near bythem, atd'fo have the 
Cuſtoms Spfrer Natigngſo ſayes Gwidelinur, de jure neviſſedib, <4 8: 5ſt 
it the Caſtom of Freper and Netherlendsghath-very li altered in'this from 
x Wa Law : we. teal therefore interweave the CivitLiw' ar | 
Tet itmay appear how fat they-do agree,and differ, and how they do rat to 
= the Law of Nature, following this order : 1-What kinds of Tators is,and 
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whar ische'order of the ſame, 2; What the Tators Dutics-are in their Entry; Ads. 
"miniftra Joh; and  Accompts, 3. How Tutofies end. + 4, The Pupik Obligation 
to them therefore, And laſtly, The Reſemblance thatCurators andMinors have 
with Tators and Puplls. $5488 "Otis 77 4 mn Ps, 
T2 9, *Astothe firſt, There be three kinds of 'Farors, by the: Civil Law,/ and our: 
Cuſtom 'C befide thatof the Father,” whois called for diſtinQions lake, Zawfull 

 Adminifiraton,) of which formerly ) and thei'Futors of Idebts; or Furious/Perſongs, 
The firit is, *T#ror\'Feffamentar,; or Nominar;” The ſecond:is, the Twor of Law, 
And theE thirds, the Tater Dativey all which follow. incourfes in tbe ſamgorder; 
6. A Tatby Feitamentar, by the Civil Law, behoved tobecither named in the 
'Eeſcantent; of Codicils confirmed by the Teſts ment, -/ug; ff, de teitaminiaria ty- 
#3; and'couls only be given to ſuch as were'in patria poleſtate, F. 3» 1nfb, de tute- 
5s: * But by our Cuſfon, a Father may nominat Turors tohis Children, -in any 
Writ he'pteales, butit'is of a Teſtamentary nature, always ambulatory. and. mu« 
fable, during his Life-y a'Grand- father cannotname Tutersto bis Oyes, becauſe 
His Son beihgEmanicipat by Marriage,they are not in his Paternal Powerzneither ” 
tan a* Mother, or Grand-Mother, who have alſo no ſuch. Power ; but any perſon 
Yhar prves or difpones any thing tos Pupil, may-in thatDiſpoſition name: Tutors, 
who are hot properly ſuch but only have the truſt and charge of the thing. diſpox 
ned, and as to'it, exchide all other Tutors, which caketh-place, becauſe that no- 
mination is aquality ahd conditiontn that Donation, Jaznary 31, 1665.Kirktong 
contra L. of Hyntbil.* | | 
7. A Tor Teftamentar requires no preparatory (olemnity to capacitate him to 
Af, but the very nomination it-ſelf is ſufficient, and if it be' in a Teſtament, it is 
valid, though rhe Teſtament be neverconfirmed, or be rejected by theExecutors, 
arid fothere heeds no'makiog of Faith, - or finding Caution, becaule it is prefumedy 
the Father chat did name bim,did ſufficiently know his faithfullneſs and fitneſs;and 
the Confirmation of aTeſtament,bearing,that aTutor nomirat,accepted and made 
Faith, was not found to inſtruft his acceptance, without the principal AQ ſub» 
ſcribed by Hitn- were produced, or As of Adminiſtration proven, though'it wag 
thirty ſeven years ſince the Confirmation, January 31. 1665. Ratherfords contra 
L. -of Hanthil,* Neither 'was a Tutory found infiruced by-a Diſcharge,  asTutor 
Teftamentar, \it being*evident by the Teſtament, that be was only Qverſeer, June 
20." 1665. Swinton contra” Notmar.” But a Writ under the Tutors hand, deſigning 
Him Tutor;found toiaſtruR,unleſs the contrair were proven by produQion of the 
Tuatory, December 2. "F668, - Seaton contra Seaton, Anda Tutor nominat with - 
other two, who accepred not, was only found lyable from the time othisaccep» 
tance, by aGing as Tator, 'and not for what: was loſt before, although there wag 
a conſiderable Legacyleftto him inthe Teſtamentzand that ſhortly after the De, 
Juncts [eath; he Confirmed: bimſe}f,que legatar,and bad inſpectionof theDefuncts 
Writs, and fabſctibe@ an Inventat thereof, whereof the Teſtament was one, yet 
*did not act as Tutor'for three years afterz but he was not found to have Right to 
'the Legacy, nothaving followed the Defuncts Will, by accepting the Tutory at 
firſt, February 2. 1675; -Scrimzedr contra Wedderburn. -.- -- vnrk | 
8, ATutor Teftamentay, is ever preferred to a Tater of £aw or. Dative, even 
'though the Tutor Notpinaz did forbear,to/act for ſeven years.3 ,a0d a Tutor Da- 
ive was 'cofſtitute, and in poſſeſſion of the cuſtody. of the: Pupils perſon, Decem- * 
"ber 17+ 1631. Aiuebrerlonie contra Oliphant, July 6, 1627;Campbel camra Campbel, 
or though the Tutor Nominate; had ceaſed fiz years, and:was Curator to aParty, 
"againſt whom the Pupil/had an Action or: Proceſs ; ſeifg in both. calc nee g- 
merit'could'be ſhown by his! forbearance. / :The like where:the Tutor Nonmunat 
had abſtainedſeven yearaand yer was preferted'to the cuſtody. of thePupils perſ 
"( herethe Pupil bad ©& Mears:to beAdminiſtrat JSpotſcde $utel, Irving cqv. 1197 


***Tthere be no Tutor Nominate, thereis place tor Tutors of Law, whi or nar. ; 
' Iy are theſe who have the benefit of Succeſſion in the Pupils xtate, and ſo by Z 
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magext vell tothe Cognats-as to theAgnats, with | 
the benefit thereof, the burden aloof the Tutory was extended, Nev. 119. cop,s _ 
And: with'us, \upot# the ſanie gronnd, as the perogative. of primog mnre, bath gi- 
veo the Saccefſion;5not: to the whole next degree ofAgnats,but to the eldeſtMate 
and his \Iflie 3 ſo the: Taitor of Law is only one, 2iz. the neareſt, Agnat:or :King- 
mar on theFathers.fide; of twenty five years of age, Pare:1474. £4, 51. where jt 
13 expreſty declared, ' that though the Tutor of Law ber gdinarly t/cir,. yet wat always; 
for though'the Pupil have:a younger Brother, who is immediatly Apwaty 164 theneareſt 
Agnet, of ywenty five jearnp!d, will be his Tutor, paſſing by gi others, mithin that age. 
4:9. The Tutor of aw is Served: = a Brieve Directed, out , of the Chance] lay, 

' byan lequett, | as appears by the foreſaid; ARof Parliamgnt;z butthe,Brieve may 
be Dire&ed to, and Served by any Judge ordinar,though'thePupil livenot with-. 
inthe Jurt&diRion, Merch 8. 1636. Strar: contra Henderſoy, © Tutors of Law,be- 

* forethey 'AR, muſtfind Caution, rem pup#is jaluars fore, ,,. And by the A& Ch. 
2+ Parl: +; Sefſ.: 3. "Gap. 2+ AU Tutors and Curators mui? make, Inventar of the 
Pupils Eſtate Hererableor Moveable, wpor: Intimations t# the, Friends on the. Fathers 
fide and Mothers fide; or if they appear not by fight of the Tndge Ordinar with three 
Copier, ont#0 the Fathers | Friends, 'one to the Mothers Friends, and. one to rex 
main with theiclerk, without which they can neither A nar Aujborize, .. . M 

' IO, The Tutor of Law muſt ſerve himſelf within year and day yg from the 

time thatheis/ina-capacity to beTutor,cither counting from theDefunRs death, 
or fromthe Birth of the Pupil, if poſthumus, or the ceafing of a juſt, impediment, 
ſo that after £1 Marriage of a Tutrix Teſtamentar, place was found for a year. 
for the Tutor of Law to ſerve himſelf, beforea. Dative had acceſs, July. 25.1631, 
Oren cotitra Gravrt, | | LILLE 26:4 ' TY 
> It, Where thereis no Tutor nominat; nor the Tutar of Law claimeth right 

, within theyear, there'is place for aTutor Dative,which,though by diverſe Mu. 
nicipal Cuſtoms, may be conſtitute by the ordinar Magiſtrate , of the place, yet 


is moſt ficly Conſtiture by the gupream Magiſtrate z and {o with us, . Wgven by 
the King, ere ; and by the late Ac of Exchequer, 2672, {tis appoin- 
ted. That before Conftituting of any Tutor Dative, the Pupils. nearet friends onboth + 
ſftdes. (ball be cited, that they may offer and inform, \ conceyninsy the fitteſt erſons $0 
be Tutor 5 Tutors may be given to: ſtrawgers Pupils, | in; fo far as concerns their 
Lands in 8cot/avd, December 17, 1629» Donaldſon contra Brown. Jaithe giving 
Tators Dative; though it be in the Arbitriment of the King, to choiſe whomhbe'. 
thinks fit; yet he will have regard to: the atereſt of the Pupil, to.give a Tutor, 
eitherwho was nominat by the Father, but notlegally;zpr who was nominat by 
the Mother; -or Grand- Mother, though haviogno Legal power, or the neareſt 
of Kin, though they have negleRted to Serve within the year 5+. but of all theſe 
hemay take the beſt offuch as offer, orare willing : Seing with us, , all Tutors 
arefreeto-accept orrefuſe: But Tutory beiog a +publick Office, it could not be | 
refuſed among the Rowans, unleſsthe\'Tutor had }Excuſes allowed of the Law, 
"Tx; deexenſ. tw. ff. per totune. 12 7 ny 6g lf 
_ - Tutors Dative muſt both make Faith, : de fide/i Adwiniftratione, and findCay- 
-6n 3 the ſufficiency whereof, is it the Magiſtrats Truſt, ' Andamongſt the Rom- , 
 -ans,"an 6tdinar, orinfetiour Magiſtrat, 'or bis Heirs; wereJyable, pro dolo aut le- 
+84 culps; if the Caution'taken by them, were not found ſofficients Tit. f. de Ma- + 
Siſtrams comveniends, but not the greater Magiſtrats, as the .pretor,. or Preſident 
"who; throughtheEminency of their Office,-could' not fo particularly know,but” 
' were it, codew, 


w 


we ficar to faſt to'the relation of others,7; x: F;. #it. codewe | 
"12: Thefe that AR'as Tutors, not knowing but that they are; ſuch, or on 
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hough yoluntar, heigg® n re antiqua, Spotſ..'Tygors, We of Ke 
hBirz contra Strang, © 
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Antiual for the Annuaſrents of his Pg Sams, omitted to be uplifted by bim, 
yet only f rom the expiring of the Tuzory, Jan, 27. 1665, Kintor contri Boyd.So 
a Tutor | was found lyable for che Annualrent, of his Pupils Anoualrent within a 
year a after his ; ACCEPtAance, 'but not for. the current Annualrents duriog the Tuto» 

»* be leaving the ſame imployed for. Annya)rent; at: the;Ifh.thereofs Fehbruery 
[a 1673« Donglas contra Gray, AT utors Heir bog Minor, was found lyable 
only for Anhual ef hv Bypil ; alter che, intenting of-the uſe, the 
Lad uer bling ent twenty five years, > February 22. 1634,Devidſon contraJack, 
Nel her) 770 NF Heir fo Ede: r a ny5. where pads Father died dur» 
re 
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a bye not obly for; you þ they: dic Torrie bur TW 
Kh A. intxometted with by.diligenee, and' particularly) with theRents 
of wat ils Lands, 'whetein his. Predeceſfors died Infeft, andin' 

+ Pupil himſelf was' not Tafeft, was found, Janxary26,1638> Commil= 
of Duxkel :cootra Abercromby.' Yet a Tutrix was foundanly lyable for her In, 
dnkay io reſpe@ſhe continued but ſome Moneths, and the' place where the 
Miciors:Goods were + was infetted with thePlague, Hope," de Tutaribus.- -.. 
contra: Cathcart 3 acither was 4 Tutor foundIyable fat afuimdne tothe Pupil, ay 
gat dying Diligetice: by Horning and Caption'for.uplifeingthereot, unleſs it were 
alledped, that by Diligence he might have recoverediir, and that the Debitor 
was ome worſe, Jah 24 1623, Hemiltonconra Hamilton, | The' like, where 
| the Tutor offered'to prove by the Neighbourhood, that the Debitor during his 
Fu Ys ; was repute:and bolden infolvetit, February” 64 1623. Wage cofitra 
We. on | 

33; Qorutors, both-by the Civil Law and our Cultam,] are Iyable in! (ſlides, 
wat fo: ſone of them were decerned for the whole; though che reſt were not con- 
veened, February 32. 1634+ Davidſon comra Jack, They were alſo fourid ly- 


ror me a 
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able 3» ſolidew, though they had divided the Tutory among themlc1ves,: but if 
the: fame were divided by the Teſtator;or aJudge, the we) cre obly. .Jyable 
for heir ſhare, and hot for thereft, unleſs they have by frat aad* ſupine neglie | 
gence, -omited:to. purlue the: otherſulpet Eutorsx0 be' removed, 4. 2s Cod," 
Za tae, -Thebenclit of the order ofydiſeuſſingy 'competenc of the Law 
was, thatthe Tutors who did. adminiſtrat, were obly ! able for their Parts 
bco iftheireſt were ſolvendo,l. 3. 'C, de dintddenda 1 , and; thay the a1 boy 
bel EtiGult, whe had ,adminiſtrat and jntromerted b& ther lady ne- 
glected or forborn, [5id, Theſes eur Cuſtom folfowetb nor yet a Tutor was'ot 
was:f{0and' to-have ititersft, tg cauſe the Co-rutors find Caiition to warrand him 
fortheir aQicy withott bim;or apainſt His, mind,where they « 
ap wk xy, but; was left to.þ ; ardinary © urſe 
hs | Str bis Ch fiors. 4: | 
eitherof Tator Ps *, Second, 
i eprec gd fs &- 
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| Gio Law, itexcluesnot Tutors Teſtamentar, during fuch perſons Pupi 


| was a popular Acion competentto any, b. 1+ $. 6. fe &. I»ſt, de ſuſp. tus, but 


Spence contra $e0r, Bur & Tutor was not found lyable for the ard heed 


_ ticles, theſe were not inftantly liquidat, yet the Bxceaft ofa Decrert upon 
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where any are ſerved,  yerſeiag it is according to the-Difpolition of the 


cor Tutors Dative, if the neareſt Agnat ſerve not; But ordiciarly the' Tutorsof 
Idiots, - are the Tutors of Law, This At by Cuſtom is extended to: Deafand 
Dumb Perſons, though they be not expreſſed, who have Tutorsib thefaineman- 
ner, albeit they have ſufficient Judgment, ſince they cannot a@ by it. Theſe Tu- 
tors have greater priviledge than other Tutors, becauſe they are ordinarl -rhe 
Heirs of ſuch Perſons, - and therefore their not ſerving within the year _—_ day 
-S 
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. fromthe idiotry or Furioſity, after Pupillaricy, albeit Datives be conſtitute; + 


Tutors of Law recal them, and call:them toaccomptr, which wasſo found, tho 
the Tutors was not ſerved till five years after the Idiots Majotiry; Feb; 22. 2629: 
Colgnuhoun contra YY ardrope, Jan, 21.1663. Stwart contra Sprewt.' Theſe Tutors 
mult be ſerved by a Brief of idiotry, and by Inqueſt, Par. 2676: cap; 67. by 
which the time ofthe Idiorry or Fartofity mult be determined, ' and all AQsdu- 
ring that time are declared null : They are lyable in all other things as other Tus 
tors for finding Caution, Inventar, and being comptable for Intromiffiog and 


Omiſliony their Tutory ends not by Lucid Intervals, but by: fall recovery of 


the Furious perſons their Judgment, 

26- When Tutory is ended, whatſoever the Tutor ated in name ofthe Pup], 
the Pupil hath thereupon ARion;as if it had been done by himſelf, 1, 2. #. quando 
ex faFotutoris, fo whatever wasdecerned againſt the Tutor, hoc nomrne,ceaſeth 
when the Tutory isended, |. fin. C.de per, tut. and the Aion is competent againſt 
the Pupil z._ as likewiſe, if the Pupit be advantaged by the fraud of the Tator 
he may be therefore conveened, /, 3. f, quendo ex fatotutoris velCaratoris, 

27. Liftly, Tutory ceaſeth by the Acion of Removing ſuſpeR Tutors, which 


ordinarly, it is done by the Overſeers, Mothers, or Friends of the Pupil; or 
the other Tutors 'z- the ground whereof are not only his Malverfacion, as it was 
found a Malverfation, -'that the Thror had not. made zaventar,' conform to the 
hte Att of Patliament, Fily 7.- 1680.' Gibſon contra Lo, Dunkell and Thowſow 
but any thing incident, or appearing-co weaken his Truſt, asif he 'became infol. 
vent, .or his Cautioner become ſuch. - $2 | | 

Afﬀeer Tutory is ended, the Tutor bath no Afton againſt his /Papil, exte reddi» 
tas rationes, till he make his Accompts, Jav 24. 1662. Creviioncomra' Exrl of 
7 Fimoun, Neither hath the Tutors Aﬀigney, aQionagainſt the Pupil, beforetha 
Tucor: Comprs be made, albeit aſſigned ro a liquid Sum; unleſs the A fſfigney find 
Caution for the Tator,' Jev, 34-'166s. Rewſoycontra E. of 'FYinwous, "Neither 
for thefarne reaſon hath the Tudors A gney\aRion 'againſbebe Pupil as Heirro 
his /Fatber, though it was ters years fince his Pupitiaricy was paſt, -:J#ly 7; 2674 


the Pupils Fennents in kind, Fdv/11. 1668, Grant comra Gravts - Yea, a'Furos. - 
haviog com | ; and'piven Bond for! the Ballance, bei charged withorkh her PED 


the Bond was ſtopped for a time,till the additions} Articles ſhould be'clofid,vat 
the Bund was not reduced, arbeing* ts confinio' arinorie erate; of ante redulitar 
rations, Feb; 1444672 Scor coma Blhes. Ina Tutors Act ir win ſell 
cient inſtruction of at) Article of: the Charge, a Bond due to the Dekincs prodill 
ed: by the Pupit® Norwas the Tutor fiberat, upon alledginghe knew 

but it was preſumed to have beeriinche Charter Cheſt, unleſhthe Tutor 
inſtru, cthathe had age ſearch ir/ebe Charter Cheſt, and neither founit rhip 
Bond, nor any Inventar relatingtheretoy - So the Tutor was ford Yygbie; 
though che firm wws16ft by the Debitors becoming G e'T 

Jave- 24. 1680/Clillevd coturs Li of Lawingrons, \ 
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BE  thoughbhe © hs: omar 560, \ Soda amr hq 


w_ pogo roms of:Pupilsp-Tutors afcer their Turorpwended, -is 


tor 
wanting tatbetn-by: that: Qffice, whereinthe-Expenſesof obtaining the'Thtory 


it Apart::Bus Tutory beiogra free gratuitous Office; the Pupilsare 
not Jyable. to their) Tutors: 'far:aby. allowance; Sallary,ior -$atisfaRtionfor rheis 
Pajnsz- but only. fozitheir Eapenſes1Andit a'Futor bath notmade Lovenrar,con. 
 arvto the: Jlag:ARiof Barlaments: /:be loſeth his Expenſes, '8» a Penalty for nor 
making Invent; ever thoughthe Pupil was lucratus thereby. ' 

' 296: Curatoryhath: fuch a refemblance with Tutory; that theugh the conſtitus 
onot Curators benet. of- the Law-of Nature,.: which leaveth all- ns of-dif. 
cretjon free; .but of/poſitive. Law, whereby a way-is provided for the Levity 
and.Facility \of.Miners.z yet: toſbun Repetition,: it:will-be moſt properhere to 
annex.that Offices and the Obligations therefrom arifing: betwixt Curators'and 
Mingtsz and-in theſe, we ſhall touch the'diffefence berwixy Tutorsand Curators 
( ſpppefiog-the reftas'common to-both ) whichis chiefly mm theſe Points: 

30 Firſt, lathe Eletionand Conftitution of Curators, -which is:done by way 

| of Froeels,: attbe.znftance of the-Minor, before any-Judge: ordinary whatfome. 

ves,..whereby he citeth two or three of his neareſt Kinfmenon both'fides; u pon 

6 pF pI and all others having Intereſt, generally-avthe'Mercat. Cro/z 
to 


and ſee Curators decerned to himz and itisjn his option whom tachoole, 
mit.is intheir option alſo to accept, or refuſe,- he may alſo make any oumber a 
quarnm,oradjet any:condution he thinks fitinitheirEleaion, andthe Parties com- 
pearing,muſt accept and make Faith, defideli atlminiſtratione,j and find Caution, 
their Acceptation muſt be by ſubſcribing the Act of Curatory,ſpecially- if the E- 
le&ion bein an ioferiour Court 3. for want whereofj':an'A&; of Cutatory before 
the Bailiffs, +was found null, Rope Curacory, Sibhaldcontrs Hey and-Lirdfey,Cu- 


_rators alſo may be choſen by: Procuratorh, without the'Minors preſence, ſo that ' 


the-Prgcuratory. expreſs the Curators Names, Hopez\Curdtote, Marquels of Hamil- 
£99 contra: bisQurators> ; yeaz; being doneim England,” according tothe Cuſtom 
theres it is ſufficient to authorize. the Minorghere;z: ' Hope, de tw; L, Poſſo*contt a 

mile: Bhough the Minar may chooſe Curatars/whom hepteaferh;yer he may 
not. chooſe Rebels un-relaxed, ifir be objectedz\ andverified at the US wh 


ay os Dd _ Corbet nw oy Ran ea fy {lefyiher + 


8 oaths 
== rocdilagn alice bixPapiiatity, Fob = A 

£z0Tr- ; 03 3s; ayper oon- 
tra; Hewilor,.:; Mingrs om tertapn no ern areio abs condition for! 
wes he ES alone, as = ſtor at Garonne oh, the Deedsare: 


to:theq whatfdevertbey wared \out-profitablyy3or is: fo 
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1 o81v- ? of tw = | 
[only aweb Py nrrpen them ary, 
wack "olatea pil ("is ap rnd Party > 
ded $I(Q.40 a Minors Service, without content of Curators, and that by exvep= 
pag nt ipfizudiing Leſion, Sposſ-i4e Minors Simpſon contra L. of leo 
and to. rr ira bythe Minor withoue conſent of bis Curators, Hope, de 
Minoribun, Seaton.contra. L, of:Caskiben ; andi1extendedito Deeds done by Minors 
in their Fathers Family, without their Fathers'conſent'; #nd ſo itwas found, that 
a Minoxs Bond .ſubſcribing Cantivner, with,avd tor-his-Father,. was null, and 
that bis, brars4 5g lawful Adminiſtratorg could hotauthorize him to be Cautio- 
ner for-hjmlelf,. herethe Minor was a Student. at: Law, bur intertained by bis 
Father, and Fort AogerPy Dec, 7, 1666. Mckenvie contra Fairholww. July 25. 
1667. inter_eoſdeme y) yet; the Deed was ſuſtained, being a Bond of borrowed Mon 
ney,}.the Creditor-proving by Witnelvs, that the''Sum was converted fot the 
Minors uſe rofitably, Dec. .2.1« 1629, Gordon contra E.of Galoway'; this is ac- 
cording £0 Nt conimon ground of Equity, nemo debet- ex alieno damno luciari: 
hence follows: Minor tenetur in quantum locupletior fa®ws ; but though there was 
ſome onerous Gauſe of Minors Deeds, yet unleſs it were liquid, as delivery of 
Money, jt was.notreceivable by way of exception, or reply, -but only'#'teſerv 
edto the Credicoy-to purſue, - as accotds, andthe Minors Deeds was found void 
notwirhſtanding, Decewb. 19. 16323. Maxwel contra E,. of Nithſdale>” But this 
was.not extended to, neceſlar furniſhing of Cloaths, taken on without'eonfent of 
Curacors, which was ſuſtained by mY of reply. Feb. 5. 1631, Inglis cotitra Ex- 
Ecutors. of Sharp, _ A 
| 342 The Civil Law feemsnot to repuire the conſent of Curators, as neceſſary 
oncurwith the Minor in the. making his latter Will, "but only: to' Deeds a- 
Ba the Livingz becauile Law hath rejeQed all ties & hindtrances of jull Liber- 
Get i Teſt; pag. of Defunsi is the-diſpoſal of their .Goods; and'therefore, if a 
Minor having | Gurators, da.jn\bis Teſtament. ſay queſtionem Curatoribus meir; he- 
io facjat Gigw,. wh ie ah gif that caſe, Curators are lyable bi eſtityti- 
on. of. what t they -bave of the; Minors Goods by Fraud, but-net Tar a complett Di- 
ligence, 4. 2, $+.1- ff. deliberatione legata, 1 have not obſerved it dire&ly cofntro- 
verted and determined, whereby our Cuſtom , Minors having Curatory,' nay 
e Teſt, without. their conſent; ;, but indirely 4 Minor making his Cutitor his 'Exe-= 
k QoFu 20d" Univerſal Legarar, though theMinor was withthe Curator, when he | 
. 'C d. and died lhottly' after , apa his neareſt Relat <7 were not acquainted, 
£ whom be 33g hams in «fore " Teſtament it was @ jo Threats. nor Im- 
1 


portunity | alleles, bvember. 4 30, 1680. Stendwſena trif\ Allen's. | 
| Th fo erty their office from Tutors , mainly in this 5 that Tutbrs 
or:the Pupilsperſon 3 bur/CuratorFare piveri for the right Mas 
and Aﬀairs. , Secondly, Tutors, a&-for, and'innanje+ of 
llacity haveoo diſcretion; bur.Curato Irs 
Office, | & ps hue their "Minors ; F: Yes ooo 
Deeds 3_ For inftance, Curators -6anriot 
aule; t fotheir Minors ni the 
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ſuch, being ly Terre 
will not authorize ſuch,nor do theſe Deeds needful and profitable'for his Aﬀairs, 


unprofitably, or without conſent of the reſt, the Curators muſt do Diligence to 
remove them, as ſuſpe& and malverſant. Curators are to recover that which 


own Otniſſions, or Intromiſſions, but for the other Curators, andfo ate all lyable 
in ſalidum, as bath been ſaid of Tutors, Feb. 11. 1630, Gutbry contra Guthry ; 
and they.arelyable for Annualrent of Minors Means,as Tutors are, Feb. 24,1627, 
Guthry contra Guthryz Yea, their Heirs, though Minors for the time, after ex- 
piring of the Tutory, bid, Where the Curators Heirs are found lyable for the 
Annualrent of a Sumconfigned to the Minor ; yet if Curators die before their 
Minor become Major, they are not lyable for Antiualrent, But Curators expreſ- 
Iy choſen with a Quorum, and with. this Condition, that they ſhould be only 
obliged for Deeds wheteunto they conſented, and be free of Owniffions, were fo 
approven by the Lords, during their Office, But where the'AR of Curatory 
bore, that the Curators were named joyntly, and three of them to bea Quorum, 
twoonly accepting, the Curatory was found null, Jarnary 25, 1672. Ramſay 
contra Maxwel. Bat where they were not named; joyntly, the death of one dig 
not atinul the Curatory, Je#. 4+ 1656, Fairfowl contra Binnlng. or the tot Ac- 
zeptanice, Feb. 11. 1676. Turnbull contra Rutherford, And though there be 


ram AR hurtfally, they muſt crave them to be removed, and what they have fo 
done, tobe reſtored. . FI3CH49 
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£ the Curators may craveto be exonered; fo they may alſo do, if ie meddle with | 


was unwarrantably meddled with, otherways they are1yable, not only for their 


a #wconſtitute, all the Curators are lyable for Diligence; and it any Quo- 
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| -or cor pictous Leviry, h after MyJority's * 
igals, to whom, ito F OE erlons, | 
cheir nearcſt Agnats:? Tnftepd of this, out Cult Korres | 
Perſons acknow ding | cir own: Weakneſva0d Levity; did EST 
'themſetves; doi therefore ind themſelves! that they itt 'not Ad: without the 
Conſent' theſe Perſpris, Interdi&6rs'therein menitiened, who thereby become 6. 
Crenngh, howghey b benot'obliged forTncromiſſion, oe Otniſfion;t robly'to F 
wy Trpooon ,and:for their Fraud aridFaultinC 
Gn iong-are molt Gcly:made Jadjcially, upon-Co prmrormic 4b 
PE. wh ich, after Tryal, chePerfocrvingwobs Tterdidted 3 g 
own Laviſhnek and prodigality, [nterdictats are: pegs by the 7 A 
_ -and that either arthe nftanceof the'Patt pike of bis Friends; Yeh, 
he Lords ex proprio wotn,. did: Iaterdicr Polo, 'wh6: was evidendly” Laviſts 
kad had thrice made oppoſite Rights of theſfame Subje&;: and” that Preifeniter' in 
another Proceſs, where his Levity didfo appear,” February 17. 16$1; Robersſon 
contra Grp. That this is the genuine waycof Interdittions, - is dear by the Nate 
rativeof the AQ of Parliament,:3581; cap; 1x8, And*therefore, an + leeegicrion 
was Reduced;" age was done: ſiQ&cauſa"cogita, 'Hope, TaterdiQtot 
_ contra. 1 Foy JIE BaSHOE been 45> re TG 
ole ey {Inter iom;'o Cc ar, wh 
eng [ edging bis own Laviſtnes, doth, by. Writ. ney 
; If; andehis fs Reducrables if the Narrative- was; 
| on laverliticd, was 'Prodentt, larid> Provident," Direorbet” 208 
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ek bamay=rrig gon haps 7y Cranf F-81:4 y 
thtcapon beDenunced, though plane oy in Ee: 
' wetage, Had: December:7- and\Felvuarys,: 2616-Hay of Buraifeld contra. his 
thierand Sifters, and December ar,.x 610JLn- #þ.coapaRel okMexchep 
Bur'TfiterdiQtionhath-Efiee i in favours ofthe Heir-of che latgrdited. perſon... thac 
neither his Heretage can be AﬀfeRed/upon any Obligarian, granted by his Predes. 
refforsafter-[nterdiaion: 3\neither can any. Perſonal Executions by, Caption and 
Horning beagainſt him, ''as would have been againſt ttis:P acderellor, c; »1Þatfuch 
Bonds will Gake effett agaiaſt the Heir, as medling with gwith abg Binhip.Marables 
or other 'Movables of the Defunt:: (The reaſon wheref; 
ted; boch 
me Traffick of them muſt be cirtomt-and-freey und. thereforegthele Remeids 
beiog bur by mp Law, and natby natural equity (.bywbich. the lagage- 
ment, or 'Diſpoſitiort gf- any perſon,. /havingi the uſe. oh Reaſan,,; wn ey 
though Lavilh : )* P, tive Law Pcohibiteth,-:aod voideth-ifauch only. 
Eands; Heretape, or as:beingof the greateſt lmportances in which, eyeg a. 1h 
to a'kindly Tennent, Set withont Conſent of this/Interdicors, was. found, jnull, 
Hope, Twicrdid. Douglaſs contra, Cranſtowr,  Toterdiftions d@:n0t: make aid all 
poſterior Obligations, but only ſath-where there js 2 Leſian;and thergfare aybere 
there is ajult and onerons:Caule, the Obligation or Decrlz2gead, though with . 
out Tonſent of theInterdiors, Jah'29. 1624 L-of Cabiyore contre Hal, 
Mbuember'10; 1676. Stnart contra Hay of Gonrdie, | 
4 2* The Remeid by InterdiQtions, is only byReduction,; .qnd pot iby Excep- 
Won tr Merch 17. 1630. Seavpel- -contra- Nobie... Jay: 334 1631, 
on. alle, ''yer [nterdiction-is Suſtained by way.of;Replng leing the 
the Purſ 16x:theveby datli anly delay! himſelf;] Februars hap nk 1 | 
dj, - Teisscotnpetebt ground of Reduction, et the inſtance of the; 
wy perſon, his Aﬀigneys or Heirsr\\and it -isal@ comperent_ at the, of 
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the caſe of a Notar Publick, July 19. 1636: Gargver contraChalwers;'it ,i >= 
Neuher wana Mivor reſteredidgaiofi:his judicial Confefſion upon Oeth,' upon 
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" Cleathes;. though bis Father gave him a ſufficient. Allowance, ſeingh 


ſamed, unleſs the contrary be proven, -: - 


-"ThisPriviledge isnat only competent to the Minor himſelf, butts hisHeir who 


demptians of Appryſings led againſt Minors, for the AF Pari. #631, anent Ap- 
prifings; ;:Orders the intereſt of Minors, in Redeeming Apprylingsthus'z that if 
. a'Minar having right.to Redeem Compryſed Lands; deceaſe before his age of 25 
years compleat, and that another Minor be Heir, or facceed to him in his Right: 
of Reverfion, that Minor ſhall have the ſame time to redeem, -as' if the Appry- 
fiog had been led againſt himſclf;but aMajor ſucceeding to a Minor in theRight 
of Reverlion, if that Minor died withib ſeven years/after the Appryſing, the Ma- 
jor hath als much; time to Redeemas' reſted of-the .ſeven years; "But no anni 
atiles after;zandif theMinor, who had Right ofReverſien,out.live the ſeven years, 
bue die intra anos niiles, the Major ſucceeding hath a year to Redeem, though 
thete be not ſo much reſting of his Predeceſlors annimiles, but though more be 
reſting, he hath only a year, there being no ſpeciality as to Minority in Appry- 
{ings and other Rights, .and this Rule is to be followed in all Cafes of Minority. 
- Minority and Leſion is alſo relevant at the inſtance of a Minors Creditors, 
ſeing the Minor, i#tre annos wtiles, had intented ReduQtion, Bur the Priviledge 
. of Reſtitution is not competent to Minors upon Revocation, unlek they intent 
_ Redudcionand Declarator, intre anos mtiles, which: was found: to hold 1n the 
King's Revocation. as to Lands not annexed, Spotſ; Revocation, ' Pringle- contra 
Ker "Is bl Mig 4 . : | 
45- The other Priviledge of a Minor, is, quod now tenetur placitare ſuper ber a- 
ditatepaterna; which, though it be not peremptorinmcauſ[e,delaying only purſuit, 
ell Majarity;zyetthereis noneceſſicy to verifie it inftantly,but a term will be gran-. 
ted to-ptove the fame, February 24. 21676. Kellocontra Kinneir.. And this' Pris 
viledge is introduced'in favours of Minors, that they be not put out of their Fa« 
thers. Heretage, whereofhedied in peaceable poſlefſion ; for though their Privis 
ledge of Reſticution might,recoverſuch Rights byReduGiion,yet theMinor would 
loſe the Fruits and Profits, wedio tempore, and until their Rights were produced, 
and made clear in Reduction, which might be of great [mportancerto them ; for 
ifa Minor ofa year-old were diſpoſelt of his Fathers Inheritance, he would loſe 
 atleaſtewenty years Fruits of it, and therefore, the Law hath introduced this 
priviledge in favours of Minors, belides the Priviledge of Reſtitution-wherein 
23 Minors are/not in contra diſtintion to Pupils 3 but the Priviledge is'thiefly com-" 
-I' pr_ toPupils, And though it: bearonly, de bere1itate Pateyma';- yer thereby © 
inors ſucceeding immediatly to their Grand-Father,or other Predecefſor, who 
dicd in Poſſcſlion, ltis not like the Priviledge would bedeniedto them;though 
I havenot found it controverted or determined ;:ſcingthe Law; under the name 
of Father,--doth ordinarlycomprehend Grand-father,' Great-Grand-father, and - 
all Predeceſſors in a dire& Line, whocome all under the' Deſignation of Fore. 
fathers;: as all Succefors: in the right-Line,come under 'the-name of Children;and = 
it holds Lon on the Heirs of Mothers, | Grahd-mothers, ec. _ 8 : - oY wh 
- But:the Law indulgeth this favour oaly as to the Heretage-bf: Fathers 5 and - 
| wank t Aicither the Rile-nor cuſtoni hath extended/itto Collateral Succeſſion, 
' as tO Brothers or Vacls,- wherein Minors, - if they: beexcluded, can'only be re- 
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Neither doth it exclude Procefles in relation to Marches, Perambalation, or 

Diviſion of Lands, July 27. 1675. Robertſon contra Stwart, Neither did it exclude 

the Nullity ofa Ditpoſition by a wife to her Husband,dying within the year, Fe- 
bruary 15. 1678. Gordon and her Spouſe contra Maxwel. £# 

But this Priviledge was found, not only competent to defend Minors in their 
Property, but in their Commonty, Hope, ade minoribus, contra Mitchel, 
Yet wheretke Intereſt of a Minor is not the chief Right, but a Majors 
Right, whereby the Minors would fall jn conſequence, the Proceſs doth not pro 
ceed,but againſt the Major having a partial Intereſt by the ſame evidents, Novem- 
ber 25. 1624. Hamilton, contra Matheſon. Spoiſ. Minors, Hamilton contra Chriſtie, 
Or where a Major Liferenter is called with a Minor Feear, the Proceſs proceeds 

againſt the Liferenter,but the Minor is as tiot called, March 21, 1628, Baman« 
mo contra Zule. July5; 1665. Borthwick contra Skedwy, This Priviledge is not re- 
Jevant againſt che faults of the Father, or his Authors,as to hisPoſſeſſion or Right, 
and therefore, it will not defend againft Forefauliure of the Fathers Author 

whereby the Fathers Right fell'in conſequence, Spotſ. Minor, Hamz/ton contraGal: 
Foun, Neither againſt Retbgnition, Febynary 19. 1662.L. Carnagie contra Log 
'Cranburn, Neither will it defend againſt the Superior, or his Donatar, purſuing 
ot any Caſuality of his Superiority. | " 
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Reſtſtution, 

i i Reflitution of other mens Goods, a Natu- cauſam, FP | 
id ral Obligation, \ 9 Reſtitution. of indebite ſolutum, excepe 
2 Reſtitution is not ſolely 'an effed of Pr= by TranſaGion or LitisconteRation, 

' perty 10 Reſtitution reacheth alſs the Fruits not 
3. Reflitmtion of things firaying, or waith and _ -- conſumed, = . 
* 2:65 00 | 11 Reſtitution is grounded on the wry any 
4 Reſtitution of things, bona fide, acquired, thing, which ceafing without fault the 
____ notfrom the right Owner. 7 NULE reftitution ceaſeth, _ 
'S Reſtitution of things recovered fromThieves 14 Bon fidci polleflor facu frouftus confam- 
©--- Pirats ant! Robbers. h ptos ſnos. £7: 
'6 "Reſtitution not conipetent of things recove= 13. Reſtiturion by Heirs. - © 6498 | 

red from publick Enemies. | 14 From Reftitution ariſes the altio of Exhibi- 
7  Reftitution of things, quaz cadant in non tion and Delivery,  - 759.1 

;, 7catiſam & cauſa data & non ſecuta» _ 25 And the Diviſion.of things common witheut 


.-v No Reſtitution of things given, ob carpem Society. IP} 


=+He Obligations whereby men are holden to reſtore the proper Goods of 
- © Others, areplaced here among Natural orObediential Obligationshe- 
-- cauſe they are not by Contra or conſent, neither have'they theirOri- 
-;1> 7+ -»ginal from Poſitive Law, for though there wereino' Pofitive Law, 
theſe obligations would be binding, and they are obligatory among perſons,who 
are not ſubject toour Pofitive Law : And therefore, ſeing ehey pre poF Obl ato- 


the Law written in our hearts. FRAN + | 

'  Wearenort here to'ſpeak of rey Reſtitution, 
voluntar ingag , or which are by 

chat which is anotherscoming in our power, without his purpoſe togiſt it tous, 
and'yet, without our fault, ought to be Reſtored, as things ſtrayingz or found, 
orrecovered trom'Pirats, Thieves, &c. or bought, bone fide, 'or the like, - - 
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2. -Reſticutior of things belonging to'Others, may-ſeem to be anEffe@ of 
Property, whence cometh the Right of Vindication orRepetition of any things 
but befide the real ARion theProprietar hath to take or recover what is his own 
( which doth not direQly concern any other. perſon, and ſo being no Perſonal 
Right; hath no correſpondent Obligation upon the Haver of that which is an; 
others, to reſtore it ) There is a perſonal Right which isa Powerin the 'Ows 
ner to.demand it, not only when it jsin the Poſſeſſion of the Haver, _ but if he 
bath fraudfully put it aways and yet it ishis once having it that obliges him, 
and. his fraudulent away-putting» though it be a Delinquency, yet it gave not 
the riſe to the Obligation, but only continues it in the ſame condition; as if he 
he yethad it, ſo inthat caſe, his Obligation is more palpable-for Vindication of 
the thing where it is not,cannot take place, though pro poſſefore haberur qui do. 
lo defiit porſidere, that is only fGione juris, but the Obligation to Reſtore, is di. 
re& and proper, The learned @rotivs ge jure belli, I, 2. cap. 10» maketh ſuch 
Obligations as ariſe from Dominion and Property, to be by tacit Conſent, or 
ContraQ, whereby the Nations, who have agreed to appropriat things common 
to Men, have thereby alſo tacitly agreedythat each man ſhould reſtore what is the 
property of an other 4 yet this will not hold, if we confider,that though for the 
molt part, Property be by Conſent; yet in many things it is without Conſent, 
as things which have their ſpecification from their Owner,his Skill and Induſtry 
and others, as will appear in its own placezand therefore, it is moſt juſt and ſure 
to attribute ſuch Obligations to the-Zaw of God written in our hearts, rather than 
unto any other conjeRture of ſuppoſed Conſent, To this agreeth theRowanLaw 
which holdeth theſe Obligations not to be ex contraFu, ſed quaſs ex comrats x 
neither doth account them Obligations ex lege, and if ithey were of tacic Con- 
ſent, theſe Obligations were ex contratu,l. 2. ffe d.. Pads h. ſed etiam, for 
that tacit Conſents produce true, and not quaſi Contrattys (ee 1, 4; pro Socio b. 18. 
Jund, |. 6, g. Lf: Mandatil," 13,4, alt. ﬀe. locati, 

3, There is many ways by which the things,of others may com to our Hands 

without our Fault or Delinquence,/ As firſt. Things Straying, concerning which, 

the Lord hath ordained, Dev. 22. verſ. 1. 2:3. To bring again wnto their brethren 
that which went aſtray,” ind if he 'were not near, to keep it till he ſought aftey it, 

F and then teftore it, and to doo with all things loſt by bim 3 wherein their ſeem- 
eth ſomething to be mixed of Pofitive Law, as the taking of is home tohimz or. 
keeping of it for his Brother 3 whereas the ſimple Natural Obligation of Reſtitu«» 

... tion, obliges tono-duty of Cuſtody,or Pains;but only notto conceal that which 

ts anathers, and toreſtote-it; when demanded';z and ſuch is the Cuſtom ofSrcozs 

' land,that Waith or Straying Goods. muſt:be proelaimed,and intimat tobeWaithb,\ 

| and'ifthe Owner make them/appear to behis he may have them, ſatisfying for 

| What was wareduponithem, for their Preſervation,as Graſs, &c, and if none aps; 

f pear within ſuch-atime, Cuſtom hath added, that Waith-or Strayed Goods bes: - 

- come publick, and Eſcheat tothe Kiog, or others, - to whom he bath-Diſponed- 

- or Committed that'Power , andthis Iatimation is ſo far requiſite, that if the! 

L Goods be:Medled with; or Diſpoſed of otherways, it is Theft: gy but thoughthe: 

0 Publication maketh theGoodspuyblick, and the Medliog therewith,to be withoue: 

j- Fault. yet ſo thatif there do never anyOwner appear,thethings do became reals 

n ly and abſolutely pablick,; and they donot become the Poſſeſſors by that antienr: . 

y = Law; quod 'nillineetÞ. fit ocenpantis,, which:takes placeamongſt uson things 

Y which were never known to havean. Owner, as Pearls-or Stones, found-an: the 

y Shore,and many othergzbut therefrom are. excepted Waith Goods,and Goodgb 

Sipurock whigh become Elbeat as pabick, Srcondh, Things Lol ofwhictn 
we ſee the rule for L/rgel,Dext,. 22, How far they may be poffelied without De 
linquence 3, in theſe our.Cultom, agrees with.the Rowan Law,and other Nations: 
exceptin the Matter of Waich and Wrack Goads, ..of which before 5; thatſucty = 
Thing nee belpg Copcealed, moy remain withehe Folleffomndifnory Gleies 
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Igagihent can here prevail a the natural cinguion Va, 
that being natures) and indiſpenſible, the [ngagment, whe 
liogly made, ro Reſtore that which tbe Ingager knows no 4 
linquence, inferring Puniſhment for Ingaging,þut phe ben, d 
alſc,, be who ignoraptly takes in Cuſtody, or; Pledge, that which is hys. owe, 
though thereby he-promiſe to Reſtore yet bisObligation being, byError] Ris, 
ſubitance of theGc GantraQt,makes.it ygid, and he may retain or recaver Taal 

$. Fowrtbly, Te recovered from Thieves, Robbers, or Pirats, ar arg lyable 
to;this {neu Reſtitution, wherem theſethings may be Jawfully does, 
for.che Expenſes and Labour in Recavery, eſpecially if the* Labour was v1 iy Tops 
taken of purpoſe, to recover fuch Things, and if 18 was but by ponklens, the 
coyetep projeting ſome other thing, the SatizfaRion is pa as. Remuneration,” 
of ihe jroubla and pairs, whichit might, have coſtuhe O Habs ir the RY 
which, with the . Expenſes following thereon, ...being {: bimgh# gught 1, 
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ES Doubtremainetb, .Whecher eEarapest Fol ' ig, 
yet by a Natiogor Patcy, ought not to be reſtoredto the properOwners 
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aged jn_ chat Quarrel, oakengt bytacknowledgs. the War, brick Yee 
ah . and cheteſare, as c0:1«& Things, 7 thiok, that Equity, woy 


taudon upon fatisfaction, -andigearification of the Fayous| receive 
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ſontin#B't0 Reſtrtion, Atd fo theſe things hich are bikini 
ew Ferhg here original from Delinquerice, and "<dines | Bot uinder 't 
"9, Sxthy Reſtitution extendeth to #vdebit2Joluth/w, when ably Party throug 
error.delivercth'or payeth that wbich he fuppoferh ate: = toanorh 
if thereafter it appear, thatit was not due to that other, he who received it, is 
obliged to reſtore, and yet not by PaQion or Contra@ 3 ' therefore the Law cal- 
leth this pro. wntwum, vel quaſi mutinm, having in It the ſame NaturalObligation, 
which w«wtwum or Loan hath, by voluntar Tagagement, | Thereis this exception 
againſt indebite ſolutune, that it cannot be repeared, when the Creditor gers chat 
which''is due to him, though not'due by that Party who payed the ſame, / 2: 
CE. de condiGione indebiti, l. 44. ff; codem, which was not found when the pay- 
ment: 'was made toan Executor Creditor, purfuing upon his Confirmation, and 
before Sentence obraining payment from the Debicors Heir, who was decernedto 
refound upon a Diſcharge of the Debt, granted to the Defunct Debitor, where- 
1 by it*appeared the” Debt was not truly due, but twice payed, January Io. 185 3. 
J Ramſay contra Robertſons, Name jus nonpatitur idem bis jolvi; © + 2 U 
Poſitive Law, for utility and quietneſs ſake;  excepterh TranſsHions, which - 
F are properly ſuch, and which are of two ſorts, : the one Extra- judicial, when in 
'2 WM any matter doubtful and debatable,citherParty to ſhun the hazard and trouble of 
1 I Legal Diligence, is willing to TranfaQt and Agree, fo asthereby they quit; br 
'c MW abate part of what they claim as their Right, and fo they tacitly renounce alt 
"1 } future-queſtion, upon any appearing of Right, either Judicialy or Extra-Judi- 
1 cially, and therefore, what either quiterh to other of theit Rights," is due, for” 
+ theſame cauſe 4 and hath in it, either expreſly or implicitly, thatthe Tran= 
WM fiRion ſhall not beRanſaRed upon/any thing that ſhall accidentally appear there- 
"cl after,Fraud8Force only, as the common exceptionin allHumane's ctions, being 
#3 i excepted '3/ aud therefore, ſuch Things, though they appear not to-be the'Ha>' 
vers, 'are not tobe Reſtored, The other TranſaQtionis Judicial b warm 
tion, when any Cauſe in difference'is Referred to the Oath ofthe arty, or oth 
Probation, and particular Diets for that effect afligned, wherein, if either Party 
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Cee the Obligations, which are incident to theſe; who entersfleiror; 


Ta s Obligations and ſati:fy- their Debrs,in ſuch|manner as.ig Law i is preferibs, 
year not by their own Ingagement, nor by tbeir:fawlt,; but by.. theie, 
RE Such alſo are'the gations upon Execuyors, to ſatishie: 
Ohildreti, and, Relic, Legataxs, , or:Bebitors of DefunGas,: by, / or for whom; 
they are iotruſted,and indeed theReſticutiGn ofche: Reli& Parts proaperly-ſachz; 
_ the Legatars to whom the. right by the Legacy is tranſmitted olt-times: of 
.things ; the giving a{ſoro-Children, or. neareſt of Kin, za Reſtigution, 
the property of the Defuads Goods, by his will, expreſſed or preſumed; 
| vines to.them after. his death ; but for Po) Eee ofthe Defunas:Debwy; 
= .arg not proper]y.. by Reftitgtion, becauſe the tor-had na property inthe) 
ﬆ but an Obligation upon che perſon ler 9b the Deſun@,and they: a: 

Vi cher from that natural Obligation that Jyes upon Children. from: their Pasi 
rents engagement, of which before : Or by the Natural Obligation. of Remuges 
ration.or Recompen(s; by. which, theſe. Succeſlors, 30 ſo-fax asthey are proftized 

by,the.$uccefſion of the. Defagt, they mult fatisfie or recompenſe, and the pgs; 
aye Law in ſome; caſes makes them. lyable fimplys yet in.cquity. they are ab 
in {ofax.as they are ginert/econge wires bereditatis Ot invent arii, 

_ *Iahe Reftitation; of the Goods ;aof al waes Wes] [though: the. ground- thereof a 
the:having of that whinh-is to be reſtored; yet ifthe haver ceaſe to have through 
bis. own Fraud, hiy- \Delipquencs .thercinobliges bim.to-Re o,.a8:1f he {till 
hadit;aecording $9themaxime of Law, pr0 ? fore habetwr 4p 6 ole, deſeit poiſodes' 
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ceſs Crerorwou ld. hemall.y Wo (egure BY Parents making large Bonds.of 
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= were Judges of what did amport randful away-putting, whereas this 
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ther the; way they ceaſed to ha 3 xm, was, fraudulent, or Pot, _. 
15. Under the Obligation of Relticutian, is comprebendedeche iligafion of of 
Divifion, whereby what we polſel ; 0. common with gathers, or indiſtio 
waich they poſſeſs, we. are naturally obliged to divide it with them, whenſacver. 
| defire to quite that Communion, for thereby we Reſtore what 1 is their own, 
d:we are.not obliged RES ' Conrra@ ,or Delinguence 3. 'Itis true-che 
fol g's of Society. wclygeah b5e igement to divides after the $ociery. is en-.. 
; Communigafalleth.man} times, where there is naSociety orContrag, 
ns, (+ {jo Legacy Gift, ;Fienep.arlle theſe threes Actions, frequent in 
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on to ones neareſt of Kin, Mortis cauſa, 


Bonds, but to be a.further . Additions and fo are aby.otber: Rights taken in the 
ou. of — ially if #nforasfamiiliat:Yet a Tocher ih a Contratof Mar- 
4riage, was: founghtor bein fatisfaftion df allformer Provifion, thoughit did not 
ſo-expreſy, June 29.1680. Towng contra Pape and Yauzs. And Aliment to Chil- 
dren;is ordinarly Interpret to be,ex pietate,and not to oblige them, as was found 
in the caſe of a Mothet;” where the Children had no copfiderable. Eſtate, Februe- 
ry 2. 1672, Capt. &#thry contra L. Mckerſton and his Brother. The like,though 
\the Mother was Married, Alimenting herDaughter, who was appearand Heir to 
her Father, though ſhe renounced to be Heir, July 16, 1667. . Hamilton cgntes 
" Symoriion; The like was found in the Mothers Father;Alimenting bis Oyes, July 
21, 1665. L. of Ludgubars contra L. Gight, And in the, caſe of a Grand-mother, 
"Alimenting her Oyein the Fathers Life, cill ſhe require the Father to take her 


home, Jiwe 11.1680.Gordon contra Zeſy Yet Aliment by a Siſters Husband who 
was alſo Debitor,was not found, to be a Donation, feing it began in Minority, 
and was continued after, though without paRtion, February 16. 1681, Spence 
contra” Foutis, 2h ; bs 2+ 7 
"In all Caſes, Aliment or [ntertainment given to any perſon without PaRi- 

on, is prefumed a Donation, if che perſon was Major,and capable to make agree- 


And ſbthe Delivery of Viaual toan ordinary Buyer, or ſeller. of Vitual, way 
found to infer the ordinary price, though no agreement or price was \prayen, uns. 
leſs the;tetciver inſtru@ another cauſe of the elivery, June,15. 1677, Home con- 
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detijned'. from them beyond expeRation;they maybe eafily 
loſt : -for- inſtarice-ſome Redemprtions muſtbe peremptor, and the Failer there- 
in/hath a great Inconvenience z or the perfeRing of ſome great Bargain; a great 
patt; whereof is already done; and'the not perfeRing the reſt, loſeth the whah __ 
onthe managementof any Work of great profit, that for want of fome pains off 
expenſes mightbe loſt. | Theſe whointerpoſe themſelves in ſuchi@aſes; - dones. 


ceffarly and: profitably for the good of the Abſent, and/ſoare under no Delin-- © | 
quence, ' neither arethey preſumiedto gift their pains andexpenſes,nor have they 


any.Conventional Obligation upon'their-part z . And yer though there were no 
Poſitive Law for its (the very Light of Naturewould teach' us,” itought to be 
Recompenſed';z and therefore, can be noother than an Obediential, or Naturat 


Obligatian, by the Authority of GOD, and our Obedience to 'Himy' Grotins, 


L. 2. cop: 10. de Jure Belb. F. 8, doth notowne this Obligation-as Natural,bue 
as ariſing, Ex lege civili, nnllam enim ( ſairh he ) . babes corum fundamentbrume 
ex quibus rietura ObligaNonem inducit: but the: contrary appearetb, not-only 
from what isſaid, -. but by the Teſtimony of the" Law it ſelf; which reckons the 
Obligations, Negotiorum Geftoriims,.- not amoiig /Contrads, or Obligations, or 
Adtions, ex /eges but amongſt theſe whieh are, ex quaſe contrau, © 

T hat this Obligation is effecual, if it bediligently. carried on, 'though-the 
ſucceſs anſwer not, isacknowledged in Law,and ſet forthby-an excellent Species, 
by Wpien,. 1. 10.4. 4 de negonnis. geſtis z It juftifieth: ( faith he'Y/ ifthe New 
gotiator did. a profitably, although the Afﬀair bad not the «ffeQ yz as if he had 
Cureda Sick Servant, if (notwithlt 


andingthe Cure ). the Servant Died, he 
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gage medr of his own, weare inzicked, cither»by! A 
won of Lok Whence js the Obligation of Comvrjbucion, farmaking wpof Goods 
thrown aver-baard to lighten Ships,- in danger of A whereby:ithe'lok 
of all is pteventedl.2, f.ed Legens radiam dejaiie,by whiehwhatſoevericthrowt 
Aut to lighten a Ship , for preventing of - Shipwrack , 1s 10 be ſatisfied: by'rhe 
&& Camtribution efall,who enjoy thatcommon benefit of Safety from-'$hipwrack, 
- . praportionally,according tothe value of whatis thereby ſaved, wherbin-the Ow 
$:06- tlie Ship beartbeir Share, &'2, 4. 2. coders, & wherein, not only Jewels, 
ugh. of faiall Weight but even the Gloaths apd Ringsiof 'Paflengers, - beer a 
Share, Hhid..and the Maſter of theShip may detain their Goods till their Shore be 
peyed;7. 2.4.1. codew;, whichholds alſo, when there- is hazard” of Naufrape, 
by cntringa; ſhallow River, or Port,. if a partof the Gods be-pue in a Boat, 
and it peel, the value thereof is to be ſatisfied by Contribution, 1,4. ip pr. 604, 
Cantribution is allo made, for what js payed for Redemption-of Ships from 
Pirats;:which is not extended to things taken away by Pirats, ' or: Robbers out 
of Ships, 12.'3- coders. This Lex Rodia, is now become the Law of Nations, 
as, commonly received by them all; for its expediency ts prevent Shipwrack,and 
_ toencourage Merchants to throw ont their Goods, when thereby they will but 
bear-their Share of the Loſs. But this Law isnoc Declaratory of pure Equity, 
but doth hold by Cuſtom, otherways, what any Party doth for bis own Profit, 
thoughit: have a copſcquential advantage 'to- others, it. will nat'oblige thein to 
bear = Share ofthe Expenſes,nor will it be interpret as Negetinav Gei7um:;+ for he 
wha impzoves any. Right, though it becomes fimply void, and another Right 
beſide his be preferred, yet he was doing his own Bufines, not theirs, 'and can 
e}eimno/Share from them of bis Expenſes, | 1.6. $. 3, ©7 4- fe deneg- geſt. i So 
it.was faund, that toevite Captor by a Privateer, a Skipper bavi | te 
of ſome; Merchants aboard, and:of the Company, made a-Hole os Bottom'of 
the Ship, that he might rup-oearthe Shoar at « Creik; ' and opening the Hole, 
make che Ship ſo far ſink, that fie could not be carried off by the Privatees; 
yetthat Biivateer baving reached .. her near the Shoar, - - but before the Hole ws 
gpened,: and baving agreed for a Ranſom, for which the Merchants contributed, 
the Ship-haying been wracked five days aſter by a Storm, which ſhe might have 
prevented, by going off before the Storm aroſe, the Merchants and Paſſengers, 
re net found lyable ta Contribution of their Shares for the toſs of the Ship, 
25. +630-: Leſly and Millers contra Logan, Meir, andothers, Yid. 42. 5, x, 5 
fin #. ad la $od-de Jatin, and 1. 4.5. 3,cod. Tent ted v.05 
 m& From-whe;Natural Qbligation of Recompenſe,dath ariſe the Qbligation of 
, Relief, whereby when many perſons are obliged i= ſolidum;.and thereby lyabls, 
- Conjunaly and feverally 3 Payment or Satizfaftion made by! one, formore than 
kis own Share, doth oblige all the reſt, pro rate, there be no conventic 
al Glauſe gfrelief , nor. any Law or Statute, but the natural-Obligatios: of- 
etmpenſe far he who.peayed> not only for himſelf, but: 'foxiothen,; is not pre 
 ſamed ite do it oniene donands, a5 was found inthe Caſe off Coprindpals, Jaorh 
. mo 
any 


3662, Weligee contra Farks, Frune a3, 1665. <Aovurcithcoomme Anderfas,* 
SE nem pou bees 1-compateft amongſt Cibrfipoers, i withbut 
lauſeat Relief, becauſe the of. oneiliberatsall,r » 1675; "Mow 
gh contra #ager.. Yea, Relief; was found competenc 26m + who 
 $hew Band of Carraboration, bad ingaged' foratic Dehr; wah the Princips 
 andtharagainit the Cautioners inthe. irkt Band), thoughbehad no-AG 
ta theClauſcat Relich,: gravted to-the firſt Canttoners,, Sparſe: Camioners) '£zh#i 
comra-Famts, : Fhe fame muſt - bald in Co-tutoss, 'Cawuyator, ant wherevet 
mare Debitors are lyahle: in ſliduws forchofams DebrorDecd. 7 1 | 
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't The Obligation of Reparation bf Damnages trair to the AG of Parliament 1631s 
--  "' by Deltnquence, a Nataral Obligation. "  qnent Bankrapts. © 
2 ' Delinquence | infers the Obligation” of pu« 16 The Nature of Spilzie. 
q-  -niſhnent, and\Reparation of the Tnju* 17 The Title of Poff: fflon, 
reds aX..% 


: OT 11456 #0 avi 18 Oatb'in Veen in Spuilzies,: 7 . 
3  Damnage Deſcribed... .. 19” Spuilzieeleided by any colourable' Title, 
Kinds of Pelinquence, —_ -#arrand, or. bona fides 
F- Concurrers in Delinquence, how lyable. 20 Spmilgie eleided by woluntar Delivery, 
"6 Special kinds of Delinquences by our Cu- 21 By lawful poyntling. I 
1:4 fhoms.' { coy 22 Reptyes againſt Pomding, - 
7 Aſſythment. # TSHT' 4 23 Spmilxie elerded by Reftitution within twen= 
( Exfort20n,: vs majorg8e mens cau(3. - Ty four bour fs 
9. Cir cumventian by Fra, or, dolomalo. 24 preſcription of Spuilzies. | 
20 The 8di&, dedalo mala. $ 25 Intruſion and Tyefiion deſcribed and diflin? 
© 11, Circumpentionrarely inferred by Witneſies 5 * bee ” 
1x2 Stmulation. - 26 Eje0on proper to the Natural Poſſeſſor 


x3 ColInfion, DL 27 Exceptions epdinſt Ejeftions. 
- 24 The efſe&-of Fraud, os to the Farty Cintya» '23' Moleſtations I | = 
T ge | 29 Breach of Arreſtment and Deforcement; 
.35 Deeds done, io fraudems Creditorum, con- 30 Contrevention, . 
.: Mong(t Obligations Qbedientia), we have placed theſe; which are by 
- ; Delinquence, | becauſe they arife without any Convention,Conſent;or 
Contrag, either particularly, -or only by vertye-of any poſitive Lawg 
h and therefore they mult needs have their Original from the Authority 
; and Will of GOD, .and of our Obedience due theretars for, tbough they do 
, proceed from our FaQtand from our Will, whence that FaR is voluntary com- 
. mitted, yet.it is not from our Contrating Will 3 and therefore, theſe Obliga* 
.tions.do not receive their effe&t and meature, or extent.by our Wills .. 
4-; Ts That Obligations of Delinquence, areimroduced by the Law of Nature, 
.the Suffrage of all men, and all Nations will-evince, who do every where ae- 
knowledge the Reparation of Damnages, and puniſhment of- Crimes.and 1n- 
Jurics, as having by Nature, a clear Evidence, and ſharp Senſe thereof; and 
.thereupon,..can without Relucancy, concur with the Magiltrat in the Puniſh- 
ment of Citizens, aud of Hnemieg by the Sword: | ro 59h 
But way bedoubred, how-the Lawof Nature,which isperpetual, and had 
Place chiefly in Innacency, can-preſcribe any thing in relation toDelinquency 
. or Malifee, which was not to be found ip that condition. i This will be eafly 
- Cleared, if it be.canfidered,; that. rhough Man was madeſin the Race of Innes 
; Caacy, yet, be bad anatural Tnftability, for which GO D did warn and arm 
him 3 - and, though. the Principal,. and dire& Law of. Nature, did teach © 
-Man, . #9 love bis Neighbour. a4 himſelf; yet he could pot but by conſequence 
know ( though he had fiogd-in Lanocency,- as the: Angelsdo) that any who 
-aQed againft that Royal Law of Love, by going evil to his Neighbout, - and t2- 
Aingaway frombim that whicbis his;. ought ta-Repair. hits and to betyableto 
\Divine. Juſtice, whichig zhat Certifications which G:O D.put upon: big: Ne- 


4 


tural Law, as he did-moxe expreſly vpon the forbidden Fenn, morteanortericd” 
.-- 2, TheObtigationot Delinquence:then,; is thatwberednto- Jojury $i : 
Iifice doch oblige, aq; themeritogioys cauſe thereaf ; - 40d þt iv rwaſlaldy cer 
that which relaceth co GO D,.,. or tha which wp raieiong >, rivet 
.thefQt ma of Puniſhment, Panos Penalty: 3 fer: whto: G 6 
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ro hims ſo that to him the Creature is obliged to underly-the Puniſhment. In 
i reference to Man, is the Obligation of Repairing his Dathnage, putting him in 
3 "209 a conditionas'be was in before the Injury,and'rhis:only/is Mans part for 
E himſelf ; for the inflicting of puniſhment is for GOD, in fo faras it is Autho- 
: "rized, or allowed by him bur it is not for, or from Man of himſelf, Revenge 
3s wine, and 1 will repay it, ſaithithe Lord: For, as hath been faid-before, an 
Obligation in the Debicor, hath a correſpogdent power of ExaQtonin the Cre- 
ditor,which is the perſonal Right.” So in Delinquence,the power of ExaQion of 
Reparation of his Damnage, is. Mans for bimſclt: but the power of exating 
Puniſhments is in GOD; 'andjzas for him,or from him, it is committed to Man, 
:ſtis but 7 Miniſterial Power, and not diſpenfible at Mans pleaſure, and hath an 
Obligation, whereby Man ſtands bound to. GOD, for doing his duty thereio. 

+ Though poſitive Law, and Pattions of Men, and in ſome things, the Pofitive 
Law of GOD itſelf, may conſtitute a Penalty, and imploy it for the proper 
.uſe of the: injured yet it is not a proper puniſhment, that hath its force by 
'PaGdtion or poſitive Law, and not by the Law of Nature, ' The Obligation to 
Puniſhment, arifing from Delinquence,' and Mans' Power, and Duty co infli 


yet it is now with Divine Approbation, for moſt part devolved upon publick 
Authority, which is faid, Row, 13. verſo 3, 4+ #0be @ terronr to evil doevs, apd 
mor to bear the Sword in vain; for he is the Miniſter of God, a Revenger, 80 exe* 
cute wrath on himthat doeth evil « by which it is clear, that the Magiſtrat, - as 
he executeth Revenge, doth it not of, or for himſelf; - nor for, 'or from the 
People, as their proper Right or power of ExaQtion 3 but therein as he is#he 
'Minifer of God, he doth it for, and from God, even though his Authority and 
"Commiſſion, were not immediarly from GOD, but from Man; yet he ſtands 
-in the place of theſe Men to GOD, to Execute that Revenge, which they 
themſelves were naturally obliged unto, But how far Mans Natural Duties,or 
the Magiſtrats, in the Puniſhment of Crimes reacheth, the Lines of the Law of 
Natureare become dark in many Points. It is manifeſt, and agreed by all, that 
"though in all Damnages done to Man, there are alſo Puniſhments which may be 


pairable to him 3 none will think, that it is a duty in all of theſe Caſes, to infli& 
Vengeance on ſuch; neither doth any owne a Power,and neceſlity to infli& Pus 
niſhments for Mans Spiritual D:linquence, ſtanding in bis Mind and AﬀeQion, 
as for want of Love, Confidence, Hope, &c, Cogitationis penam nemo patitur, 
L 18. ff de penis. In ſome things alſo, the power of Puniſhment is no leſs 
evident, even when there can be no Reparation to Man, as in that general Pre- 
cept, of” equal "Crimes and Puniſhments, © Life for Zife, Eye for Bze, Tooth 
for Tooth,@fc, But there are many middle Crimes, thatare much more unclear, 
"wherein the Word of GOD. even ih the Judicial Law,is an excellent Light g for 
-wemay ſafely conclude, that it would beno [njuſtice or Intruſion, for Man to 
'vindicat 'theſe Crimes for GOD, which himſelf gave order to Revenge. But 
our purpoſe being here, - only to infiſt in privat Rights, we ſhall not follow theſe, 
"nor the many ſublime Queſtions that riſe on that matter; but ſhall retarn-to the 
privat 'Rightsof Men, arifing to them by Delinqueance, by exaQting Reparation 
-of their Damnages inferred thereby. | h 
3-' Dawnage is called demnaun 2 demendo; becauſe it damnifieth,” 'or taketh 

-away ſomething from an other, which of Right he had, 1. 3. f: de damn. i 
The Greeks for the like Reaſon, call it {«Þ#, by which Man hath I<fs thani 
-had. It is not every Damnage, that raiſeth this Obligations for, ſome Damnage 


"maybe juſt, as theſe which areinfliged by way of Paniſhmentzand othersn 
have their Reparation ariſing from/Contratts, whereby, though a* Delinquen 


-may-aciſe i non- performance ofthe Contra@ 3 yer the Original Cauſe of - 
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properly no Reparation;be made bythe Creature, whoſe duty and Service is due. 


_--the fame, is a publick Right z which, though haturally it did concern every Man, 


inflicted by GOD? yet, where the matter is chiefly Mans [ntereſt, and ſo Re, 
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| ples Cuja, obfe 
14. c- 4+ Solikwiſe, the loſsany Man hath by the expenſes of his Cure, or 
the loſs of his Labour, and Induſtry in his Afﬀairs, is alſo Repairable, 4. 1. 3. fe 


Quod Pallp. | 
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" be Damaified in his Match and Tocher : ſuch ARions upon Injurious Words 
n, WY astbey may relate to Damnage in Means, are frequent and curious among | 
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4 W though we owne the ſame Grounds,and would proceed to the ſame Effe@s with 
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3 + Force or Attrocious Injury, Reparation is to be made, accarding to the reaſa. 

' MER avon of the Injured z and therefore,he hath. Lramenrvls bs liteme, His 

: Oath to declare how much he accounted himfelf 1 Jamniticd ; the exorbitancy 

whereof, might have been taxed by the Judge: butotherways, though his eſtt- 

mation be much above the common Value, it were zecetvable. This hath alſo 
lace with' us, asin Aions of Spuilzie, &c., and other Delinquences by Vig- 
ENCE, | vp ] 

.  Thele# Damnage is in Goods and Poſſeſſion, the Redreſs whereof, is more 
clear, becauſe the Things themſelves are more Valuable and Eſteemable. . [nal] 
Reparatians: the Natural Fruits and Profits of the Thing taken away, come in 
as part thereof: and in mary Cales, the Induſtrial Fruits and Profits, which the 
Owner might have had, at leaſt uſed to make thereof, 

Reparation is either by Keſtiration of the ſame thing, in the ſamecaſe, that 
it would have beenin, if it bad remained with the Qwner,and this is moſt exat; 
or, where there cannot be, by giving the like Yaluegor that which is neareſt to 
make up the Damnage, accorging to the defire of the Damnified 5 and if none 
be found fitter, Reparation muſt be made in Money which is the common Token 
of Exchange, and bath in it the Value of every thingEfteemable. ” 

5, In the Reparation of Delinquences, it would be conlidereds when many 
havea Hand in it, whoareto be lyable, and how farg for in ſome Cafes, the 
Delinqence is committed by one principally, and otheis are but acceſſory: in 
other Caſes the Delinquence isequally and principally commited by more, 
though untotheſe alſo, there may, be Acceſlories. 

Acceſſion to Delinquence, is either Anterior, Concomitant, or poſterior to 
the Delinquence ic ſelf - Anterior, is either by Counſel, Infſtigation, or Provo- 
cation, or by Conniyance, in foreknowing, and not hindering theſe whom they 
might and ought to have ſtopped 3 and that either ſpectaily, inrelation to one 
Gagtilar Delinquence, or generally,jin knowing and notreftraining the common 
Ke, known Inclination of the aRors towards Delinquences of that kind; as when 
a Maſter keeps outragious and pernicious Servants, or Beaſts and therefdre,in 
many Cafes, even by Natural Equity,the Maſter is lyable for the Damnage done 

by his Beaſt, as isclearly reſolved in the Fudicial Law, in the Caſe of the puſh- 
ing 0x, which if it was accuſtomed that he puſhed before-times, the owner'is Jyable 
for the Damnage thereof, as being obliged to reitrain it, byt if not, keis free. So 
the like may be ſaid ofthe Maſtives, and other Dogs,if they be accuſtamedtoal- 
ſaule Men, their Goods, or Cattel, and be not deſtroyed, or reftrained their 

Ownerislyable; The Remeids adhibite by the Rowans, ſee |- 40. & ſeqq, de 

Adil. Edig. T, T. f. & Inſt, ff Quadr. pap. fecife dicatur. 

_ Hence alſo is that famous Edict of the Prztor, in the Rowan Law, Nate, 
canpones ſtabularii, quod ſaloum fore recipernnt niſi reitituant in eos judiciune dabo, 
by which, the Maſſers of Taverns, Stables, or Ships, are lyable for Reſtitution 
of the Damnages that may be ſuſtained by their Servants,or any other that ſhall 
happen the LE for the time, in what is brought Abroad upon the account of 
their Imployments, [. 1. $. wit. infin, |. 2. & 3. inpr. ff. Navte canp.ftab.but 
theſe Obligations are rather introduced by Statutory Law for common Utility, 


) 


than by Natural Oblgation, | | | 

_ Concomitant Acceſlion is, when the Acceſſories are not equally concurrent in 
the AR, but countenance, or otherways afiR, abert,cheriſh,praiſe, or connive 
at the Delinquence. Poſterior acceffion, is by Ratikabition, Approbation, 
Praile, Gratitication, Defence, or Support of the Delinquents, in order to the 
delinquence : all which Accefſions in our Law, are called 4irtand Part,, _ 
#- ig ongea then, Who of theſe Co-operants are obliged, and bowfar 
rſt, It 


| 
| 
| 
| 


Firſt, It isclear, that wbereche Delinquence is committed by many alike,there, 
allof thew are lyablealikez bur whether in Equity hey be all lyable #= ſlide: 
or Tor the whole Reparntion, it ienotlo clears Politive Law hathimade them, 
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" trouble ofobtainingReparation from many, by kc | io obtain-, 
: ing thereof, and the Zabour and:Pajns, an Font ofthe; Injured, , As.to.the 
Obligation of Puniſhment, of many concurxing, Delinquents, if an Army, ora 
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fats the reſt; but whenit is not the privat | ntereſt, but the, paplick Puniſhment 
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emiſſion; is wi foutid/it the caſe of Orteys, foreſai8, And the 
like is BEV, ud; FBuwnary 35-1612. Dreiv contra Hiwe ih Montroſe where the 
Defen(d& Was btfreed ;thouph lie had an #cknowledgtrent winder the Defttncts 


Hatd tht be Wis the tale ofthe Woohd; #1d therefore" quirthe Wrong. $6 
thi@hc is 2 Privitedged Action, asrecennt Spuilzre is, Parl. 1538 cap. 5, _ 
; S&driib# ligeſlicsthe' Att of [Force, bt 'dther mean of Fear, whereby 7 


Perſbh/jstdiapelied to do that,” whith of v re mn Inclination, they would 
not ha ſon of the Tnjuret to the Injured, 


e. tdothlſo imply the Obligation ofthe | 
to Repair bis toſs atid damnage by fuch Aﬀts 5 ahd things ſo done, are ſaid robe 
dotit v3 *$4)o#3, or #ittus rauſe, by Force or Fear, Deeds or Obligations extor= 
red art ih their own'hiture and equity, efficacious, becauſe they have truly the 
cotiſentor/AR ofthe Will, by which ſach Kighes are conftitute 3 1, v1: G. 5. # 
" Bod Weis Canſ. atid therefore, the Rowavs bad ho civil Remeid in their an- 
tient Law for ſuch, till the Edi of the Piztor, quod meter cauſa geſtam exat ra, 
182 #109 bibcbo, 1. 1-' fe qavd wetur caſa z but by that Edi, and the Cuſtom 
of this 29d other Nations,fuch Deeds atidObligations,as are by Force and Fear, 
are made ntterly void,” though ih'equity, the effe& almoſt would be the ſame 
for feing the Delinquence done pylicettor alia lEperition, # atiy ſhould. 
be purfaed pon an extorted Obligation,be would have the 'exceprion of Come 
penſation upon” the Obligment of Reparation,, and ſo tight alfo by. AQior, obs 
tain ſe an Obligation, or other Right to be antulled. 7. : 
This Sai was not” Cotnpettht upon every Force or Fear;” but fri?, it beho- | 
ved to be'tlawful 1 3.4, 1, yrod wetns cauſa. Stcondly, Sach as might be- 
falt z conftantMan, as of Life, 7; 6, 7» $, 9. + 9. £7 wdew, of Torment of 
the Body;j7. 4+ C. cofimb, or of Bondage, 1. 8. $. 1; tides, or the Loſs of 
Eſtate, -y.' f- quod wetus cauſa, or Infamy or Difgrace, 1.8, $, 2.F. dew, or 
of Botdva2d Prifon,, 1.22. 7 «oder but only unlawfhlt and privat, and nog 
publick Ikipriſonment,?. 3.4. x. #7 code, it was not Eompetent upon reveren= 
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Ientz though the Huthitid wete virf ] 
Qa9d, ware N Husband a Wife, Hepbirs contra Kt 
- Te wag alfo found relevant, to reduce a'Wites roty Oe re rhbat iſpo= © 
$f ition, that before he had beaten, 'menaced, and extruded her for ” Hae wfent- 
ing: : Botio this Cafe, it being led) ed, that oP Wife appeaed wel contehit at 
"theSublcriptioti, 'Witneffes were :: tx-mined, | Hint inde cN +Ffitio, for tryal of 
vs 297. 1632. Caſſie. cotitra- Pleming. where ihe Caſe of Fi: & 
' Metin} is acaratly Debate and Determined; | But a Wiſe Tubſcribin; her Hi 
bands Teftament containing Proyohions prejudicial toher Contra@ otM Marriage, 
was not fepotied, a5 having done it ex reveremtie waritals, at her Husbands de 
lire, who was woribundus, £ he having 8 [yen fong fick, "abs ſite havin "married 
withif\ a year thereafter, and the'Deed'done to her only Daygheer, anuary 24. 
1672. Murta wy andJoffray comraMurray. Upon the like g' otnd,Extortian wil be 
the more e My pre aprnens: ard ſaſtained ih NeDeeds of t perſons, who are weak 
ahd infirm of Judgement or Courage, ay Taidhs, than of theſe wbo are knowing ; 
3nd confidefit, and more eaffly. Deeds andOblig Ngarions ratuitous atid free,than # 
1 fiich as arefor an Onerous Cate, which \ willviot cafity be antulled unteisma- ; 
hifeſt Leſibn do appear or that the Compulſidube very | Spe. Yet theRe- 
fignation ofthe Ear dota of Moridun in the Hands of Kin "g ame; the filth, was 
RAG becauſe the Jef ner was then itfip ned by x e King, withour any 
Diſcharged the fame day be made . Refignatitn, Sinclar, 
0% eohtra the y—— " And A Low tion AT bi in 


and te tothe Lord Cen 
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3, A | #+ de dolt mali., ©: metus exception 
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the Deceit of an other; and 


or be throngh-the Parties own Fault, or throug t of 
therefore errore Japſus and dolo circumventus are diſtin DefeQs in Orgy 


20: T he Rowan Pretor, among other perpetual Edids, did givethis of Fraud 
que dolo malo fate efft * dicuntur, fi de his rebus alia aGio nou erit, © juitacanſe 
videbitur, judicium dabo,l. 1. 4. 1. ff: de dojo. malo. This Edid was competent 
Either by way of ARionor Exception, l, finals, ff. eodems ; and in batred of Frau, 
"theſe who were condemned of this Ation became infamous, 1. x, f. de bis gue 
© #0taniur infamia; and therefore, as the EdiQ expreſſes it, it was: not compe- 
.fent, if there was any other more favourable Remeid : neither was it com- 
*petent for a very ſmall Sum, not exceeding two Crowns, 1. 9, $. final, 
ff. de. dolo-malo; neither wasit competent to Children againſt their Parents, nor 
ro the Vulgar againſi theſe of Conſular Dignity, . nor. :o vile Perſons, againlt 
thoſe of. an orderly Life, L. 11. fe codew. It was alſo Perſona), and reached ns 
further than the perſon committing the Fraud, and not i= rem, reaching the 
"Thing, if lawfully it came to any, other not partaking of the Fraud, do/us autho- 
718 non nacet ſucceſſori, l. 4. $5 2.7. de doli © mali © welus exceptione ; niſt in can- 
"a lucrativa,. Tbidezws z ſo that the Deed done thereby, 'was not rendered null,as 


guce a thoderar gain, was queſtionable:as when Merchants ſet 6uttheir Ware, or. 
though; thi y.ſhould falſly affert, -tcoft them ſo much, Fs others had given 
at the Ware was faſhionable or good7.19 in pr.if. de Adil. 
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Favk, ( yewd: be Gemyarentien, & 2. 4.) 3 j, Cf mnelas xceptiee | 
ty fo ay there is nothing more frequently to be adverted, than whether theEr- 
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jt being ordinar for Panties roalledge cuntrary to different Circum 


. others. thay: think firfor clearingthe Truth, and alfow either Party toprove; 
areabſtraQ Queries ſtated, asto which, either Party may adduce ſuchan equal 
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and: why he did it, and ifthere be a probable ConſtruQivn, 
that the: Deeds.done werenot to Deceive, Fraud wilt not be thence preſumed 
and will, be hardly: preſumed ina perfor of intire Fame and honeſt Life, but much | 
more eaſily in theſo6-who bave been found'to Defraud, or are fo reputed - And 
Ces, Q 10» 
fer orexchude Fraud therefore the Lords do neither give the benefitor burden 
of Probatjart to one Party,but do ſtate the Points ofmoment altedged, or what 


where their Alh es are not contrary; and where they are contyary, th 


number of. Wimnedfdes as is preſcribed, as whethera Writ was read atthe Signing 
and what the Condition of the Parties then were, f for the not reading of a Wr 
at Subſcribing, will not alone infer Fraud, becauſe it might have ber read. be- 
fore, yea, it was not ſuſtained to be proven by Witneffes, thata Writ was 
nat read at Subferibing, though there was great Leſion to the Subſcriber, in fa- 
vours of his Curator, fre quo on, within fix Months after his Majority, antexed- 
ditas rationes, Andthat a Wodfet was communed, yet the Writ borean ire- 
deemable. Diſpoſitionz July 4. 1635.  L. Monimnsk contra L. Lefly, Bur theſe 
Circumſtanges would have been certainly relevant by the Oath of the Party, ar 
Writ. Neither were Witneſſes admitted to prove Circumvention, in cauſing a 
Teſtatar give Warrand to a Nottar to Subſcribe a Teſtament unread,of a Tenor 
cootrair to whatthe Feftator expreſſed, Hope, Teſtament, neareſt of Kin the 
Lady: Inxerleith contra her:Executors. Neither were W itneffes adrpitted to prove 
the Fraud ofa Debitor,reticing a Bond from a perſon, whoſe Name was only ig 
Truſt for another, to whom the Debitor had payed Annualrent. July 4. 16635 
Berkley contra Canninghaw. But wherethe Deeds alledged, canhaye no fair 
Conſtruction, but do infer Fraud, Witneſſes are receivable 3 and thereu 4 
Bond and Ratificationfor a conſiderable Eftate were Reduced, March 168 2.Baws 
natine contra Bannar and Neilſon. March 1683, Ogilyy contra Gouplay, So 8 
Collufion berwixt a Creditor and Debitor, whom the Creditor hroy " 
from Abroad, that he might prevent the Diligence of an other Creditor, _ J 
had Denupeed that Debitars Landsto be Apprges upon fixty days « butupan 
return of the Nebitar, this Creditor denunced upon lifteendays, and ſodid fi1 
Apprile -. yet the firſt Denuneiation and laft Appry fing was preferred, Hope de 
doto, Wardleaw contra Dalziel, And the Liſerent Eſcheat ofa Vaſlal was 
ded, becauſethe Superior, upon whoſe Horning it fell, had taken pay! 
ghe Debt, ® and had notacquainted the Vaſſalthat be was Denunced, 
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. might have Relaxed within the year, as was found in the ſame C "= 
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deceive,unleſs there. were ial 
65.Thomjog contra Hender 
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q 
Na wm Aliment of the Children,that Clauſe was not found fraudulent, in | 
' prejudice, of the Husbands Creditors, but was ſuſtained tothe Children, it flow-. 
tbg anly from the Mother, Nov, 16, 1665. a contra-Raſet, © 1 
2.2. Under Fraxd, Simulation, and, Collufion-are comprehended ; 'Simnlatlon 
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inly in two Caſes,in Gifts of Eſcheat and Liferent,andia Diſpoſitions, 
bs poſſe ; For alchoughthe Diſpoſition be delivered;and thatthere be [n- 


firuments ofdelivery of the Goods Diſponed:yetit the natural Poſſeſſion be res. 
tiined, the Diſpoſition is preſumed fimulats and others affeRing'the things di- 


ſponed by Legal Diligence,or by natural Poſſeſſion are-preferred.SoSimtifation 
in Gifts of Eſcheat and Liferent, are very trequent and eafily prefumitd, retente 
poſſesſione, Vide Tit. 25. $. 12. | BIT 


" 13, Colluſcow occurs chiefly, when the Debitor or common 'Anthot -oppoſes 


* + 


fome Creditors, and concurs with'others, that theſe may arcain the ficffeompleat 
Diligence, which imports direQ_Fraud-or if he oppoſe. one, though hE do not 


 Ebncur with an other, but only not oppole that other.his oppoſition is holden 


as Fraudulent, as/#pr4 in the Caſe, Wardlaw contra Dalziel.” . 


- x4. Frand gives Kemeid by Reparation -to all that are damnified thereby, - 


aoainſt the AQor ofthe Fraud,either by annulling of the Contrad,or other Deed 
ehicie or induced by Fraud,or by making up cheDamnage ſultained by theFraud 
atthe Option of the [ojured, and ſo Fraud was ſuſtained at the inſtance of aSel- 
ler, to annull a Bargain of Winess delivered to a Skipper, upon the Buyers Or- 
Aer 3 © becauſe the time of that Order, the Buyer knew himſelf co be'fnſolvenc, 
which might aþpear by bis Books 2 and though-the Wines were Arreſted by a 


_ Ertditor of the Buyers, ip the Ship, and a Decreet tor «making forth-coming, 


” 4 


We 


p*2 


tcovered';. yet the Wines were ordained to be reſtored tothe Seller, Decembey 


>2. 1680. Prince contra Palet. 34 TR. ys | | 
* x51 Reparation of Fraud, is not only competent to the Party defrauded, but 
alſo ro bis Creditors, or Aſligneys for which the Rowans had'a peculiarRemeid 
Per aGionem Paulianam, for annulling all Deeds ix fraudem: Creditovum * In [mi- 
tation whereof, the Lords of Seffion made and Aﬀtof Sederunt, inFuh 1620, 
paint unlawful Diſpoſitions and Alienatiens,made by Dyvours and Bankrupts, 
ich was KR atified by Act of Parliament, 1 621,cep,x8.by which Act of Sederunc 
e ord: Declare, T fi according to the Power given to theme to ſet down Orders for 
' 7 Laiushration of Fuſtice neaning fo follow and pr aTiſe the good and commendable 
Kawr, Civil and Canon, made agais 
rs, againſt the Authors and Partakgrs of ſuch Fraud, that they will Decern all 


Imzerpo 
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againſt Fraudful xAlienations,” in prejudice of Cre- © 
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"the interpoſed Perſon bath paged, or 


- ore gen bat to any perſon without, a competent price; or Equivalelic 
© | onjein's 166 knife, tick Gratuitois Deed are REboesBIBLY Sint 
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forthcoming the reif of the price : Tea, the ſaids Bankrupts, and intetpojed Perſon), 


ind all others who ſhall pive Connjel and Aſſiſtance, in deviſing and. praiſing the Frend, 


ſhall be bolden infamows, incapable of Honour, Diznity, or Office, or to be Witntſſes, 
or Afpzers. | [% FE 
% excellent Statnte hath been cleared by many Limitations and Extenſions, 
in multicudes of Deciftons, occurring ſince, relating to defrauding of Creditors, 
which being of the'greateſt importance for Publick Good and Securityz We ſhall 
diſttialy and in order, hold forth the ſeveral Cates, wherein there has been De: 
ciſjons in this marrter. ' L 21 " 
Firſt then, Though the Statute be only in favours of anterior Creditors, for 


v 


anulling poſterior Deeds; yet it is not exclufive of other Remeids, for anulling 


Deeds done in defraud of Creditors,though ContraGting after theſe Deeds, where 
Fraud in the defign doth evidently appear, whereof we ſhall now inſtance ſe- 
veral Decifions, So a Bond granted by a Father to a Son, forasfawiliat, pays 
ableafter the Fathers Death, was Reduced art the Inſtance of the Fathers poſte- 
rior Creditors, continuing Traffick with him, February 12. 1669. Pott contra 
Palleck, And a Bond payable only lhe Granters Heir, if he had no Heir of his 
own Body, was Reqduced as Fraydulent, Jannary 24+ 1677, Blair of Ardblair con- 
traWilſor, And a Diſpoſition of Lands, purchaſed by a Merchant to his Son,was 
found affeQable for the Debts of Merchants Strangers, who began to Trade with 
the Father betore the Diſpolition, and continued after, even as ta the poſterio 

Debts; ſeing the Farher continued til] to aCt as Proprietar, though by his Compt 
Bookzit appeared he knew himfelfto be inſolvent? And though theSonsIofeftmenc 
was publick and Regiſtrat, which ſtranger Merchants were not obliged to know, 
Fl 2, 1673. Sirett and Fackſon contra Maſſon, Yea, an [nfeftment by a Father 
rohis etdeft Son an Iafht, was Reduced at the Inſtance of poſterior Creditors his 
Neighbours, where the Seaſiti was Regiſtrat, ſcing the Regiſter was carryed out 
ofthe Countrey, and rhe Father conrinved to a&, not as Liferenter, butas Pro- 
prietar, December 4. 1673. Reid of Ballochmiln contra Reid of Daldillins. And ge= 
nerally, Latent Rights amongſt confident perſons, are Reduceable by polterite 
Creditors - But the Liferent of the whole Conqueſt of a Merchant, providedin 
a Contract of Marriage to his Wife, being an ordinary Clauſe, ,was not found 


frauduterit; Febraaty to, 1674, Marion Gray contra the Son and Creditors of her 


Husbarid: | DE _ eh -- 

| Seconaly, Thoughthi Statute bears all Alienations, withouta Cauſe onerous, 
in prejudice of prior Creditors, ,to be null eb ivitio, and without [ RED 
Exception, or Reply; Yet Cuftom hath found this inconfiſtent with the clathfe of 


Infeftrnents, which cannot be rednced;rill rhey be firſt produced, ardall the Au-- 


thors called, which cannot beby way of Exception, but by Aion * Yet a Difk 
polirion of Moveables was found anu}lable by Reply, Fune 16. 1671, Bow:r cone 


tra La, Conper, Ald hikeways, ; profitable Tatk, February 6; 1662; Door Hoy 
e 


contra Marjory Fawiſor. Neithet are the receivers of ſuch Alienations comprab 
fot rlie profits; b3v5ti, till they be pur i wala fide, by rtie Purſuits of anteriSr 
Creditors, whoſe Rights they ate not prefiicied roknow, till they be-produced, 


tid found preferable; either evidently; when the caſe is clear to common appte- 


benfloti;'or #s dab, when it is f6 found by the Judge. -— 8 
'"Ebiralj; Though the Title UF this Statnite; atid much of the Body of it be apainſt 
the Aliehsions bf Batilkriliits; In prejudice of theit Creditors - yer the Staturs 


part Declares againift 211 Altenations to atly conjun&dt confident Perfbn,  with- 
-out # Jaſt ſro: 


t Creditbrs to be drulled; Whlth 


olirions of Batikripes; made toe65- 


\ Beidpt in prefutice of ante 
bath Shways Been ith bay 


exte  notonly to Di 


L ditors, 


offers Hs Bankrup!s liwfu L Creditor, before pres © 
ferable Diligence done by others, ſhall be allowed t0' bins, and he ſhall be lyable to nes © 


Ms 
= 


” EIS IO”: WR. -: me þ a3 ; we 9 hon hes CERT <a - 
—— i 4 2 : —_ ITS et I Ea £ F x KY IS i ES - hes” CA bed on hu Lag my <a 
” 7 s _— + << - + > IS "OR MTS KT \b q —"& x2" wad gy 9 oy A K by; Ws IEP AY» - i "246 o's, 
21s oY 60% om eG 0? 1, 5 #1, At $3 & PE $ 5 $a *% 3 4% ; "Ba? * * > % . A. "i a "Ec * by P: 
5 8) Rs re” bo SOC %./ XY? SS. © oth. T IF 4 p r F q G . ; —* a Fa 
"F*. PID ! - n og £ 
Es > I 
« a 


+3 


a 


WY ke 1 od ada * my os —”, >. MR Shs $65 EF) ao 2b ah, > OE A RF Ln er : . 8 dn EIIZE. ne + - ob DAN | Spb 1x; 
VOIR, oy. 2 ſs IFN [| f a av 70h oy Be 3 & s Sn 2 "THe; }; # AO IC ire, f RIF, "OM NET ey 4 Wes 
f > 1 } < : | Y ; « . Aa , # r 3 z G 4 - "©. 
4 | 4 FF PY F 'S £8 IJ 4 -M A by o *Z » . Pp & * 
d- % © ; E” . S ' ' 4 * £ NN 3 


Sour contra Thomſon, January 17.1632. Skeen contra Belſton.. Yea, if thereby hig 


; Ginary rateof the Countrey,d, 1. 6. ir pr. eod.and though there was a perſonal Re, 


- Drummond of Machanie. 


dizors, though the Granter was not then Bankrupt, as a broken Merchant flyi s 
Bur if he were before, or did by theſe fraudulent Deeds become inſolvent, $. 3; 
In$, quib. ex cauſ:wanumit Hope, Uſury,Privgle contra Ker. February 16. 1628, Kil. 


Eſtate cannot afford ready Satisfation or Security , as being incumbred with 
many Appryfings,or Adjudications, though the Reverſtons may be equivalent tq' 
all-his Debt 3 Yet anterior Creditors may Reduce gratuitous Deeds done by ſuch 
perſons, it being more fit that anterior Creditors ſhould be preferred,and the obtain: 
ers of theſe gratuitous Rights ſhould be put to recur upon the Reverſions, by their 
warrandice, February 10.1665. La. Craig contra Lo. Lour, | 
But there is nothing io this Statute, or by Cuſtom, toanull any gratuitous Deed 
in favours of Wives, Children or Strangers, if at the time of the granting and de. 
livery thereof, the granter had an Eſtate ſufficient for theſe, and all his Debts un- 
affected by Appryſing, Adjudication or Arreſtment. Neither will Inhibicion ſuf: 
fice, nor Appryling, or Arreſtment for ſmall Sums, be a ground for this Redus 
Rion. For competent Proviſions to Wives or Husbands are not accounted, pratui. 
tous, but onerous, ad ſuſtinenda onera Matrimonii, arg, l. ult. F, 1. in fine & $.2, 
junts, cums. 1,6. 4. 11.f- 2ue.in fraud.cred. and for other mutual Provifions : But 
if exorbitant, they will be lyable,iz quariginlocnpletiores faTi, December 2 3-1665, 
Buynet contra Lepers. Neither are ProviſiOhs or Gifts to Children anuliable by, 
anterior Creditors, if the Granter had then a viſible Eſtate, ſufficient for theſe,and 
all his Debts, as was found in a Proviſion by a Father to his Son, by his Contra 
of Marriage, though the Son received the Tocher, June 22.1580, Grant of Cairn 
baugh congra Gram of Elſhes. Nowember x0. 1680, M kell contra Jamiſon and pril- 
ſon, Yea, the Portionsof Children were not excluded by prior Creditors, their Fa 
ther having then a ſufficient viſible Eſtate, though ex everty, it proved inſuffici. 
ent, by running on of Annuals, and Accumulations of Apprylfings, December xx; 
1679. Creditors of Muſwal contra Childrenof Muſwal, Juze 30. 1675. Clark cone 
tra Scart and Williamſon. And fo a Diſpolition by a Grand-Father to his Oye, 
was not anulled by anterior Creditors, March 6. 1632. L., Grantoun contra £&. 
Fourthly, Though this Statute requires a juſt price, it did. not anull 3 Diſpoſiti- 
9N, albeit a prior Creditor offered a greater price, it the price received was the or. 


—_—— EL 


verſion to the Diſponers eldeſt Son only, Farnary 16. 16797. E. Glencairn con 
tra Brisbane, The like, where the Purſuer had obtained a prior minut of fale, for 
2 greater price 3 yet it did not reduce a poſterior Infeftment purchaſed bows fide; 
though for alefler price, being competent, J#ly 18: 1677. Murray of Kilo cont 
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_Fifibh, Though the Statute mentions only the anulling of Diſpoſitions, be 
yet itis ordinarly extended to Bonds,or Obligements, whereupon-A ppryſing,Ad 
judication,or Arreſtment follow,and likewiſe to Renunciations and Diſcharges of 
perſonal Facultiesand Reverfions. | | __— 
..., Sixthly, Though Diſpoſitions or other Rights be for equivalent Cauſes ons 
rous -_ yet by the poſterior part of theStatute, they areaccounted fraudylent and 
mlpobls, if the Bankrupt,or the interpoſed perſon in Truſt, do by voluntar. grþ 
tfication, prefer one Creditor to another, who hath done, more timous and laws 
ful Diligence, December 11. 1691. the Creditors of Lawtoun and Cockburn compte 
ting, where the Zords found, that. the Execution, or the Charge given upon Let: 
ters of Horning againſt a Debitor who is oberatz#s,and burdened with great Ys. 
.and'againſt whom ſeveral legal Diligences are beginning to be raiſed and execute, 
albeit che Debitor do not_appear at the time to be altogether. inſolvent, and ngt 
Prove tobe fo bythe event, and hkewiſe the Executions upon Lettersof Inhibj 
tion againſt the Debitor bimſelf, ſo burdened,do renderthe Debitor incapable 
grant voluntary Rights and Infefements, in prejudice ofthe other Credirors,th 
ad prior Diligence, But wherea Debitor ofan intire Eſtate, pays his lawful Cre 
Bi ditor, 
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ak o es him by Diſpoſiios, op x Anon neiche - enor 
Fox the Statute reacherh. om, ox. IX et 4) Te 


pleat Dili Ig5NCe, ae ire of other. ay =” OY pp VE NTT - 
-* Seventhly, where tar Claus of.the Starure b ans. 7 i, Os done 


gratifications or preference of one Creditor, to.an 6h Po 
y. Eh Diligence by, Inhibjcion, Horming, Arreſt me ys 8, Or. _ 
h WM Jawful mean, duly to affoR the Dyvors Lands, or robs Com or = Pools 
on. WM meanings, that *hrn thele POS are not, OMP, bug. ncaa, 
ir WY Creditor is, in eurſu djlizentie, t 


Debtor or bis .Truſtee, ca rev k 
courſe of that Diligence, by preferring another,Creditor, Ol, oy on th 


4 For, if che meaning were, of an Apprylings. perfeGted, by I et Ba x or &, wo 
+ M ment, by 3 Decreet.tomake OT rs hore needed not t bh ION 
Ky Piligences. being compleat, would exclude 20y.other poſterior DiGoltions oF 
if  g506e* Fea, [ahibjrion,ifche Executions were compleat and Regiſtrat,won Fg 
'M itfclfbe<fcual Reduce paſterior Deeds, ex capite Inbilationss: But if RAY. 
i. _ be only Inchoat, as 1f the Inhibitor had. begup his Execution, bux hag. po 
| mpleated it at all at the Mercat-Croſles requifits, 7356 20py Diſpohtiog, lafe 
Ks 4 or other real Right made to another Creditor , , mediotempore, leſs ts q 
5. i anullable thereby, December 15. 1665, and. February 22, 1667. ka pom Y 
5. 20 Fiſhart. Or if Lands be Denfgegd tobe Appryzed, or, Summg mold | 
48 wo be. execute, . Kights thexeaften made to ather Cregi tors doj Oe, H_ 
ry 2 curſy, diligentis, with the firſt, are thereby reducible, bought done bee 6k 
y - 


« + of aporyfing or Iofeftmen.: | Mhhos nocd or, Adj 
Ur las & uy ean affge that bee. or ha doth the laying « SL A 


on lyckvet, RAYRnOgl eRasto, Moveable gas the Statute x 

- Wl r:(ment EIN Hejetabls Line ao» Y cannot hinder ehitor to, 

p theſe to. lawtul C Creduors, d W Fang be Oiges 6 * 

br PO both to.the radia: oy te,by f1 yo & Elcheat,and.to the of: aber 
Liferent Eſcheatz and therefore, after _ Charge ah Nana Sek it ” - 

Saas 12. 1675, Yetch contra the Executors of Ker. and Pallet, #2 18, $677. 

Murray of Kilor contra Drummond of Viach « January, 25. 1681, TW 4#O99tra 

hs I, And lately i in the forecited caſe of it Creditors of Ceck Lantghy, 

ge ioned a Difficultyin the rankivg of the  yoluntar R1 hes, a Adjudica- 

which the Zerds has determined, which ſee in, Tile Infe ments of. lake 
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| | be more extended as W 
the former caſe, "February 8. 1682. Neilſon contra Roſs of Pittendreich, Where thi 


Defence was alſo ſuſtained, that the Diſpoſition was for of ny payed, andf $1 
ogit, the Diſpolition 


purchaſing of Bonds, Annualrents,..or Wodſets, it may 


no anterior Debt. And in the former caſe, Bathgate contra | 
- "after Horning, though it was in the terms of Sale, was only anulled,, becauſe it 
was granted for anterior Debts, due tothe Buyers in. prejudice of another Credþ 
" tors prior Diligence, and fo fell under the A& of Parliament, 


"Fraud is no vitizes reale, affeRing the SubjeR, but only thecommitter of the 
Fraud, and theſe who are paftakers of the Fraud, as isclear by this Statute, bear: 
ing an-exception of lawful Parchaſers, not partakersof the Fraud./ But wherethe 
Right purchaſed, hith evidence of Fraud in it ſelf, the Purchaſer, though for a 
juſt, price payed, is thereby partaker of the Fraud, and ſo may be excluded, az 
Irv Right acquired bore, For Love and Favour : Or if it be betwixt conjung 
perfons. the Purchaſer muſt inſtru the Cauſe Onerous; as when the Right pur- 
chaſed was from one Bother to another, December 23.1679. Gordon of Troquben 
contra Ferguſon. of Keiroch. January 24. 1680. Crafurd contra Ker. es, 
--Z;zbth, Though the manner of Probation by this Statute, be by the Oath of 
the Purchaſer, or Write: yet the Narrative of ſuch Rights, being betwixt con- 
Jung'perſons , albeit it bear Cauſes Onerous , muſt be otherways aſtructed, 
-wherein Witneſſes, and other Evid=nces will be received, which is not only ſu- 
ſtained as to Diſpolitions by Parents to Children, but by Brothers and Siſters to 
Btothers, or to Good=Brothers and Good-Siſters 4 yer not to two perſons marry- 

ing two Siſters; where there is bur affivites, affinitatis : Ic hath alſo bcen extended 

to Uncle and Nephew, where other Circumſtances concurred, Fawmeary 18.1678, 
- Kinloch of Gourdie contra Blair, December 18. 1673. Creditors of Tarſapy contra 
>; Kinfanese The like effett is in Rights, acquired in nameof Childrenin the Fa: 


mily,; who have no viſible Eſtate; for theſe are held fraudulent, and may be affe 


"&ed for the Fathers Debt, 'as bath becn frequently decided and obſerved 'ppra, 
*$.15. in Jr... | 0 3 | 7.159 EIN 
"26; Spwilede is the taking away of Moveables without conſent of the Owner, 
"of Order of Law, obliging to Reltitution of the things taken away,, with all pol» 


” 


\KBje" profits, 'or Reparation thereof according tothe eſtimation of the. Injured, 
—_ y his juramentum in litem, Thus things Stollen or Robbed , thoughthe 
might be Criminally purſued,' as Theft or Robbery; yer they may be civilly, Gol 
 fued as a Spuilzie. Fg 


but fuck; 
rofits, 'a$ | 


£ 


Ha) ho profit, The violent Profits of a Horſe Spuilzied in Labouring tim 
modified t en | 
modification 
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goods upon:the Ground, 
or which be was gotan» = 
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ze the 
| NE! 'oxading was Jllegal, 
ſwerable, Hope, Spuilzics Trier eo Frad EY ts TRE: 
18 Ina Spuilzie, the: b2& beirg proyen or, icknowledged,as to ſome: parti- 
culars Libelled; the Purſuers Oath will be adantted, to: prove the reſt of the Lis 
bel, though confiſting of diyers kinds of things, March 8,:1648, Brown contra 
Murray. Wt ; Pu | "PETER 
19. Sputleie is eleided, E3rſt, If the Deed: was, warrantably done, at - leaſt bong 
fide, by a colourable Title, as by Cuſtam' , and ſo the Spuilzieof a Horſe was. e- 
leided, becauſe he was meddled with, as being carrying. Corn out of the;Thirle - 
to another Miln, according to the Cuſtom of the Countrey, whereby the Horſe 
is forefaulted tothe Maſter of the Milp,. and the Cornto the Milner, Jaawary 22. 
1635. Menzies contra | _ But was noteleided by a Diſpoſition of the Goods 
Libelled for Relief, being. meddled with byevi many, ſeing Diftreſs was not in- 
ſtructed , Fuly 19. 1633. Kirkwood contra. Ferguſon 3; ſo where there was a Diſ- 
poſition , and Inſtrument of Poſſcflion, albeit the Diſpoſition was  omznium. bono- 
rum, and Poſſcſſion retaived for two years, yet it was found. ſufficient, contre 
ſpoliuw, eſpecially ſeing there was no violence uſed. in attaining real Poſleflion 
ofthe Goods, Jannary 50. 1662. Irwincontra Mccartney. And the Spuilzie ofa 
Horſe waseleided, becauſe the Purſuer haying committed Hamſucken and Slaugh- 
ter, was taken by *the Defender with a Horſe, as being Bailzie- of the Barony 
where he did it, Had. January 8. 1611. Bailie contra Lo. Torphichen. And a Spuil- 
zie of Corns was.eleided by the Detengers, entring in Poflefſion of the Corns 
upon the Ground, whereupon the Corns were growing, Hope, Spuilzie,  Eliog * 
contra Lo, Rucclenugh. It, wasalſo eleided as to. a Meſſcnger, becauſe he poynded 
the Goods Libclled by vertue, of Letters of Poyndiog, direaed again(t the Pure 
ſuer, unwarrangably raiſed, ſeing there-was,no concluſion in the Decreet againſt 
him, Merch 4.1628. Scot contra Banks. Orif the Defender meddle with Goods 
by a Title or Warrand from any other Party tewhom they belonged, and though 
this be contrair to the Libel, it will be ſufficient, and it either Party alledge Right, 
the moſt pregnant will be. preferred. 2 He": | ad 
20, The ſecond Exception in,Spuilzies, is vgluntar delivery, which was ſus 


ſtained, though. it ſeemed contrair co the Libe),$potſwood, Spuilzic, Cunninghawe 
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k2h not the 1 Debirgr rs, but an NS CInY wt Throcoe they, were his, 5 
this offer was niade*by ih Warfand, 'or by his Servant, butt is not enou bo. 
chis offer was made by theſe who had- no dire, or preſurhed Commiſſion, Jo 
6. I 666. Corbet contra, Syirlir: rg. Th This 6ffer muſt be made before the ſolemniry of 

ig be ended; but an'gfter: ware ſuſtained,” being rey about an hour 
r; togiveſummar Reftirugon, July 9.1675. a+ arper. But this, Oath 
| will not exclude” Probation that the Goods were the Debitors, or anothers by 
way of Declarator, that thereafter they might he aff, Qed by poyndinggbut | is only 
Hke-an Oath of C3 Gjumny. that i” poſſeſſorih hinders Ara "g: 

23: The fifth Exception againt Spuilzie , 1s Reſtitution of the Goods Spuils. 
Hed within ewenty four hours;re integra,and 1s alſo eleided by | Reſticution of the 
Goods, if they be accepted,and keeped by the Purfiier. 

* 24; There is alfo a conmon Exception againſt Spuilzies upon Preſcription of 
three years,they not- being purſued within that ſpace, after the committing there 
of, and that by expreſs Stathte, Par. 1579. cap.&1; But this Preicription is oaly 
againſ# the Spuilzie as ſuch, {> that ir taketh away the Priviledge thereof, as to 
the violent profits; &- juramentum in litem ; yet it may thereatter be purſued, 
as wrongous Intromitfion, tor Reſtitution only 3 and if many bepurſued,they are 
not lyab the 5 in ſolidum, but equally, unleſs a greater Intromiſſion. of ſome, of them 
be proven, 'Janyary 17, 1668. Capt. Strachan.contra Moriſos, Which, alſ61s COIs 
petent in many Caſes, where'Spuilzie js either noj ſuſtainable; of elcidable 16 ity 
Atrocity, as a 'Spnilzie, am levis exceptio. txcuſat & Jpolio, and yet aQtion for Re» 
ftitution remains » And ſometimes the Spuilzie may be reſtrited thereto, if the 
Purſuer pleaſe ſo to do before Ns 9 perl or otherwayyhe hath therefore 

3 feveral Aion, :as if Spuilzie be purfaed, and an exception of lawhy] poyndin; 

admitted to be proven, the Detender will be afſoilzied from the Spuilzie Evel 
chough the Decreet, whereuponthe poynding pre ed be reduced for informy 
Iry + and yet he will have g ſeverll aGion tor Reſtitution, "7rs may be j al 
Decerned in the Aion of Spuilzie. But Spuilzie is not eleide by Maſters of t 

Ground, their bringing back the Goods. af their: Tennants, 'by Vertus 6 Ir 
Hypotheck/ex intervallo, February g: 1676:Park captra Cockburn of Rel. Nail : 

_ was the Spuilzie of a. Horſe elejdeo, becauſe he was found in Fe Kare, ang: was 
offefed back within fourty eight hours, upon. payment of t e kaith, unleſs 
had been put-ir a Poynd-fold;or ſafe place, havirig Water, Graſs, or Fe We ph 
that by the Septence of a Judge, theskajth hath Wo <nimat, and the boſe Þ "Oy 
ded'therefore; February To. 1676. © can contra K FD December 2 1079 Bea 
tow 'contra' Hime, So Spujlzic was bo eleided 'ypon”alled g the mul hy 
Spuitzied, or Refett as' much of the Defenders Goods, bf AT. 
and S&# 16. Pay. xo. K. James 6, wut the Purſher' bad beet) a Yeoken) man, and 
notorious Thief 'of a Clap, who' could my be reached byth e ordinar) cow le 
Law; November 29. 1678. Morecontra'Mefed erick, bangs rs D 

"55. Imryſi bon and Eje#ipn, are Delingquences | in Lands apt Jamo 
Spuilzie is 1n Moveables;, and they differ in this, that Intro 10n nt 
Poffeffion, : being for the time void, without "cohſentt of Fre pt 
or Order of Law ; /. »lt. C. unde vi, But EjeQtion, as its Bj; 

the unwarrantable entring in Lands, but caſtin ries nt! 


then Poſſeflor:' toto. Ti. # de v3 xt of are. [nthis there is 'vi 
but rio violence 1n the 'e1 thou ghir be a violet 
be, the Injured muſt' bear ea re re te 6 rg ne a 
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-nence betotal,or long,that he hath retained nothing,as the Keys,or the. keeping of _ 
art cloſs, then the Poſſefion is holden as relinquiſhed 57 nd he who —_ by 
2 real or colourable Tule, isno [atruder, and cannot be Extruded» but by War- 
ning» and Procels of Removing 3 and therefore, though latruſfion be ſaid robein 
the void poſſeſſion, it 1s only meaned, as tocorporal Poſlefſion, there being ftill 
a preſumed poſſeſſion 470 0n the part of the Injured. In other things Jarruſi- 
on and Ejection doin all things agree. 3 So EjeRtion muſt be purſued within three 
years,Per. 1579 cap.81-which is Extended to [ntrufion by theſe words of the Sta- 
| tute, That Ejed ion and others of that nature, be purſued within three years after com- 
[ mitting thereof, Had. February 2, 1610. L.Craighall contra . | þ.-"- 
e 26. $jedion 18 only competent to the natural Poſlefſors, poſſeſſing by themſelves, 
their Hinds and Cottars 3 but not to an Heretor for EjeQion of bis Tennents,ualeſs 
of the Tennents concur, Hope, EjeRion, Cunningham contra Mccul/och. This muſt be 
&r underſtood as to the Oath in litem,for none can have the price of AfﬀeRion, but 
thenatural Pofleſſor, nor the viotent profits,unlefs the Tennents infiſt not,in which 
0 caſe the Heretor may claim theq 3 and in all caſes may purſue the EjeQor,. or In» \ 
truder to pay the Rent, or Remove without Warning ; $o IJatruſion or Ejedion 
* WW . ;not committed, but by entring into the natural Poſſeſſion; oratleaſt, byout- 
MY putting, or in-putting of Tennents : For though Poſſeſſors invert their Maſters 
v% H Poſlcſlion, and pay their Rents to another, this willnot infer Intrufion or Eje- 
Tv ion : Bar in both theſe caſes, there are other remeidsin Law, by. Removing, or 
Adion for Mails and Daties, which is competent againſt Intrometters Though 
he EjeQtion and Tatruſion preſcribe by this Statute! yetit is only as ſuch,for taking 
away of its ſingular Priviledges, viz, the violent profits ; but though they be not 
purſued within three years, yet they are competent, being Libelled, and reſtri- 
Red to Reſticution of Poſſeſſion, andthe ordinary profits'z and in this they dife 
fer from Removing, which cannot be purſued but upon Warning fourty days pre- 
ceeding Whitſunday 3. But theſe may be purſued at anytime, without Warning, 
eMarch 16. 2627, Haycontra Key. Spotſ. EjeQtion, Mowat contra Davidſon." July 
15. 1626. Mcfedrickcontra Mclachlan, Ejeftion and [ntrufion are founded, eſpe- 
cially upon Poſſeſſion, and the.Purſuer needs not Diſpute his Right, neicher his 
entering in Puſleſſion, which,though it were vitious, | yet if it becontinuedby a 
conſiderable ſpace, and the Poſleffor be then Ejeced, he will not be excluded,by 
alledging bis entry was vitious, as if be had entered inthe vice of a Tennent, re- 
moved by the Defender :, yea, EjeQion was ſuſtained at the Inſtance of Infants, 
whoſe Father diegjn Poſſeſſion, and had an old Infeftment, albeit a Degreer of 
Removing was obtained againſt the Mother, they not being called:3 nor was the 
Ejetor allowed» 7 hoe proceſſu, to diſpute the Infants Right ; But ſpoliatur. was 
found inſtantly to be refigred to Poſſeſſion, February 19. 1663; Scot contra B. 
Hume, Here the Heir, th&ggh-in the Mothers Family, wasnoc held as Removed 
as her Bairnz yetthe SpuilJi& was reſtriged co Re-poſſeſſion. .... ww 
27: EjeQion or Intrufion} are excluded, by alledging the Purſuer relinquiſh; 
£d the Pgfſcfion,or did voluntarly Remove, which muſt be proven by Wriezor 
.Oath of Party, if there be no matters of Fa, from whence the. :DereliFion'doth 
evidently appear, -as tranſporting of the Parties Goods, Jaxe 19.2634; Collenel 
Zathyen contra Geirn, This was alſo, foynd:proven by-Taſirument, 'and' the Wits 
neſles infert, though the Purſuer libeligd., Violence, cantrair © the Ioſtrament; * 
Hope, EjeQion, .Gunningheme contra-Mccultocbs. And:abſo found. proven by. a»Re> 
Aunciation, atteſted. by an Act of the Defenders:Court, and othes Circumſtanges, 
Hope, Ejeaion, L,; Mozymuck contra. his Tennents, the like upon voluntarRes 
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moving,and Renuncing inthe Purſuers Maſters Court, Had. June 15511610 /Brolis 
contra. Ejetion was alſo eleided-by. voluntar Removing, or Renuncing; - 
alter the Defenders entry. - But EjeRion ,was-not cleided by a. perſonal oblige 
nent, co poſſeſs the Ejedorgor by a DecreevArbitral'z:ſeing theentry:therecoiwas 
PE not by order of Law, or coaſcnt. to pale ulper; Arbiter, Woodicontra Seorg's!.* 
*N | rk 5 "3 > 
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Viglent Profits 'm Eje&ion and Inctrufion within Burgh, are ordinarly ſuſtaine(? 
for the double Mail : But in Landward, the Violent Profits are accompred by; 
the quantity of the Seed the Land'can ſow, and the Increaſe ſuch Land can yield,” 
deducing the Expences of Seed and Labourage, and the profits the ſums can-yield' 
which the Land can hold, wherein are compreherded the Caives and Milk of 
Cows; and'the Wool, Lambs, and Milk 'of Sheep, deducirg the expences of her. 
ding, Io BjeQion and Intrufion, the Defender muſt find Caution for the Vio- 
lent Profits at the firſt Term'of ZitiſconteFationz or otherways, Decreet is 10 be 
given againſt him, Par, 1594. cap. 217- | 

Scceeding in the Vice, is a kind of Intruſion, but becauſe it is ordinarly conſe 
quent upon Removing, it is fpoken to, Title,Tacks, 19. $, 45. | 
28. Mole#ation is the troubling of Poſſeſſion, chiefly in and abour Marches of Il ic 

Lands, whereby the Party Iojurer is obliged to refound the Damnage tothe Par- i B 
ty injuredy and the Marches being cognoſced, he will be Decerned to Defiſt, I it 
and ceaſe from troubling in time coming, whereupon all Perſonal Execution iy MW "" 
competent z ltis aifocompetent when Poſſefſiorgis troubled otherways. This is Ii * 
ordinarly a Mutuzl Aion, and Probation allowed binc inde, for it is the ſane Wf© 
- with the Rowan Action fininm regundorums, 1.13. ff. de judicils, and in caſe of fur- M9 
ther trouble, Lawborrows and Contravertions will be ſuſtained, after the Marches W 91 
are cognoſced, which otherways can have no effe&, while the Marches and Pof- 
ſeſſion are dubiouss The Proceſs whereby Moleſtation is determined, is called 
a Cognition, the whole courſe whereof is clearly ordered, and fet down by the (W © 
Statute of Sefſion, ratified im Parliament 1589. cp. 42. whereby it is clear, tht Y'® 
Moleſtations were of old decided by Sheritfs, Bailliffs of Regalities, and other 
Judges ordinar , where the Lands lay,” by the determination of an Afſize or th ** 
queit of the beſt and worthieſt ofthe Countrey, and rhey may be till ſo purſued; Ca 
but if before the Seffion the Zords arenotto hear anddetermine the Caufes thed 
ſelves, but to remit the ſame to the Judge Ordinar 'or in calethey be ſaſpeRzto 
nathe others, - as Judges delegat for thar Aft, except only in theſe Moleſtarion,,: 
which do coacern any of the Lords of Seſſion, which are to be heard and detet- lt 
mined before themſelves. The faid Judges Ordinar, of delegat, are firlt PP 
hear Parties Debate, and todetermine the Relevancy of the Points to be proven, 
the Probation muſt be before the Inqueſt, and muſt be decided by their Verdig, { 
_ the moſt patt-of the Inqueſt is'to be Landed ten, worth three hundred merks of Y'2" 
Rent andabove, in the Paroch where the Lands 1p, or failing them, in the net 
adjacgne Paroches, . as is fully ſer forth in the faid:Starvee. In thefe Cogniriong, 
theSuperiour muſt be called in all the Dyetsof Proceſs, Hope; Cognition; Caldyr per] 
contra Purves: of Corfindie. And if the Cogriyion be purſued by a Lift 
renter, or others, the Heretor'muſt be called, or otherways the Cognition is nuſl 
29% Breach of <Arreſtwent, and Deforcewert, are by our Zaw and Cuſtommnall F : 
things equiperat, both being Violations of legal Ats4 and concerning both, ith Let 
Statute, Par. 1581. cap. 137; That breakers of Arrcltment, or the Defora ts of |< 
Poynding, orany other legal Execution, ſhall eſcheat all their wholeMoveables 
and the party injured ſhall be firſt payed of his Debt and Daranages, Tor which I 1 
' he ſhall haveveady execution againſt the injurer, which is farther extendedy Pat, 
” 1592. Cap. 150. That the one halfof the Efeheat of the Moveables ſhall belovig to rhe Pat- 

' fy injared, if the executor of the Proceſi,/ or Letttrs, be Deforced or Mol: Fed it the tx 
cwition, which yet ſhall ftand at a valid exerntion, which muſt be undexſtood th extiith 
ons of Summons, ir Charges of Horning 5 though the larter AQ be more favourable 
to the injured gy yet being/in his —_— may make uſe of the firſt, which will 
infer a perſonal obligement. upon the Deforcer, or breaker of Arteſtment,to pl 
the ſums due tothe 1njured, whereupon the Arreſtment, or Execution did pro 
ceed, with:the Bamnage and Intereſt, :Jnlz 25. 1633: Mitchel contra Eawr ill T 
Stuert, The:like was found in the Deforcement of a Caption; and thatthe PW-WN 1.0.7 
ſaers baving inſiſted Criminally, «d vindiFe prblicam, did not hinder tim toW =... 1 
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fi civilly for privat intereſt, December 13, 1672. Murray contra French of- 
Frenchland, which takesno place where the Arreſtment is not for Debt, but up- 
on contraverted Rights and Poſſefhon, which hinders not continuation'of Poſe 
ſkſfion, but only Innovation, as when Tennents continue to pay contraverted 
Farms to the former Poſlefſor, : 

Dcforcement. of a Poynding was eleided, becauſe the ſame was not done in 
lawful time of Day, but before the Sun 3 but was noteleided, becauſe the Goods 
were atteſted to belong to another party, whoſe Oath had been made thereon the 
time of the Poinding yz neither when keeped on the Ground for the Maſters Rent, 
by his Servants, ſeing they expreſt not that cauſe, nor craved not ſecurity there- 3 
fore, from the Poynder. February 1. 1628. L. Halkertown contra Kadieand Grieves: * 
But if it had been expreſly forthe Rents reſting, it would not infer Deforcement, Ke 


if ſuch were truly reſting. Neither doth reſiſtance of poynding of Plough-goods 
1, Min Labouring time, where there were other Goods ſufficient, infer Deforcement; 
, i; Wy So (topping of poynding by the Maſter of the Ground, or Landlord of an Houſe, 
Te for that yearsrent, infers not Deforcement, December 7. 1630, Dick contra Lands, - 


or that he hindered entry, unleſs there were ſpecial Warrant in the Letters co make. 
open Doors, 7 

30. Contravention as it ſignifies any AR done againſt Lawborrows, (0 it implys 
the Obligation of the Contraveener and the perſonal Right, which the uſer of the 
Lawborrows hath thereby, and likewiſe the Aion, by which it is purſued. For 
hi: tbe uptaking of al!, it muſt be conſidered what Zawborrows are, which the Word 
it ſelt inſinuats to be Caution found to do nothing but by order of Law; for a 


- Burrow or Burg/, in our antient Language, is a Cautioner, and Lawborrows is 
«4; MW Caution to keep the Law 3 the reaſon hereof is, the ſafety and ſecurity of the peo. 
d ple, who in equity have no more than-the Reparation of the Damnage they ſa» 


co {1410 through Delinquences,, or illegal AQs - But to prevent ſuch, and terrifie 
*. evil Doers, a greater penalty than Reparation isappointed, according tothe Qua- 
ity and Eſtate ofthe Injurer, Par. 1593. cap 166. where the half of the Penalty is 
applyed to the Injured,and the other half tothe Publick, Par. 158$1:cap.119. By the Nar« 
rative of which Statute, it is clear, that betore Lawborrows were granted, only 
is for ſafety againſt bodily harm, inthe perſons of the Complainers z yet for the rea- 
of (19 therein expreſſed, the ſame was extended, That the Complainers, their Wives, 
Baipns, Tennents and Servants, ſhall be harmleſs and ckaithleſs in their Bodies, Eands, 
zo Tacks, I ofſe;ſzons, Goods and Gear, and no ways moleited or troubled therein, by the 
he WP /0ns complained on, nor no others of their cauſing, ſending, hunding out, reſſetting, 
if. rand, aſſiit ance, and ratihabition, whowe they may ſtop, or let, direfly or indiret. 
all h, therways tian by order of Law, or Juſtire; Bythe ſame Statuteit is alſo evident, 
we that Lawborrow's are granted upon the'Supplication of Parties fearivg harm, who 
* without citing the other Party, but making Faith upon their Complaint, have 
of Letters of Horning, ſummarly to Charge the Party complained on, to find Cau- 
fox tion, wt ſupra and if Caution be found, the Aion of Contravention doth pro- 
| {4 ceed upon, and conform to the AQ of Caution ; but if obedience be not given, 
Da. the Complainer may proceed to Denunciation or Caption; but the Contraventi- 
oh. on will proceed, though there be no Caution' found, but only a Charge upon the . 
jo" Letters, withour Denunciation,unleſsthe'Charge be ſuſpended, as uſes to be done, 
when the penalty charged for is exorbitant,and not conformto the AR of Parlia- 
ment, Javuary 8. 1628. Semple contra Cunninghame. | {Moy lo 
- Comravention may procecd upon any Dclinquence, according tothe Tenor of * 
the AQ of Caution, or Lertgrs of Lawborrows, which, though very comprehen- .. 
t1 Yes yet is notſuſtained upon any illegal Deed, when the matter of Right is du» 
ix © 0us, as in matters of Moleſtation, - before the Cognition, or before the Marches 
= beclear, Sporſ, Contravention," L,'Balcaskie contra Strang, Neither upon aDeed 
+; done by a cojourable Title, though afterward Reduced, as entering in poſlefſi- 
+9 by a aull Decreet, Hope,bic, Moorhead contra L.Barckub. Neitber upon Paſtu- 
| M i138 
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ring upon Bounds contraverted, or where there was no violence, nor unlawk 
nefs in Paſturage, upon clear Marches, July 14, 626. Le Grange contra j 
Neither upon a Deed of Spuilzie againſt the parfuers Tennent, not complaining, 
though the Lawborrows bears, Men Tennants and Servants to be harmleſs, which 
was eſteemed, #ilws curie, January 28. 1632.Grant contra Grant, and February, 
1633. Lindſay contra Dennifton. Neither was it ſuſtained upon Deeds done hy 
the Defenders Tennents, without alledging Command or Ratihabition, ual 
the Deeds be manifeſt, or known to their Maſters, as in conveening dayly, and 
cutting anothers Woods, Had, July 9.1611, Yeuns contra L. Balnagoun, Neither 
upon Deeds done by Servants without Warrand,unleſs they be menial Servant, 
Hope, hic, Galbraithcontra Anderſon : Yet Contravention was ſuſtained, upon hut 
done to the Purſuers Servant, though he was then Rebel, being afterwards re- 
laxed, Hope, Horning, Bruce of Clackyannan contra Bruce, It wasallo ſuſtained 
upon attempts of injury, though there 'was no hurt, as a ſtrokeon the Cloaths, 
and upon offer to ſtrike with a Whinger, Had. December 21.1609. L.Greenyardi 
contra L.. Clackwannan, And alſo upon a violent troubling the Purſuer, without 
order of Law, though without Damnage, Spo#ſ- hic. L. Balcasfjecontra Strang, |: 
is alſo ſuſtained upon a Delinquence, - though there be another ARion comperent 
therefore, as for Moleſtation; Had. November 29: 1609, Dundaſs contra Cuming 
of Ironſide: Or for Violent Poſſeſſion after Warning, Hope, de a@ionibus, Cun 
#inghamie contra But if the otber ordinar AQtion was infiſted in, and De 
creet obtained, Contravention was not ſuſtained 3 though the other were offered 
to be renunced, Hop. Contravent, Johnſton contra Charters, | 
Contravention was eleided by the Purſuers granting a PaQory after the Deed 
Lybelled to do thelike, reſerving only Damnage and Intereſt, February 19, 1633, 
. Dewnifion contra E£indſay. Contravention on ſeveral Deeds may be ſuſtained, þ 
paratine #oties quoties : And againſt many Contraveeners, contraveening in ofit 
AQ; but in ſuch caſes the Lords will modifie and leffen the Penalty, within the 
rates of the AF*of Parliament, Had. November 29, 1609. Dwrdaſi contra Cumin 
of Ironſide, Contravention is not found. purſuable before any inferiour Judge, 6 
therways the Decreet thereof will be null by exception, Hed. July 6. 162 1, Kew 
nedy contra Kennedy of Garrichorn. In Contraventions, the Kings Advocat mult 
concur for the Kings intereſt, but he cannot infiſt alone, as when the privar pat- 


ty hath _— the Deeds, even after the intenting of the cauſe, Hope, Contra 


' Forreſt contra Turnbul, hu 


TITER; 


Obligations Conventional, by Þzomiſe, PacCton and 


x1 Kinds of ContraGs amongſt th Rom F, 
with the Exception, de non numerata fy 
cunia, Homologation, and Eonſent by: 
Fa8. b.. 


The Original of Conventional Obligations. 

2© The Atts of the Will, Defire, Reſolution 
and Ingagement. and their effefas. 

- Pollicit#tion or Offer, and its Effeas. 


3 
4 
5 
6 
7 
8 
9 


4 . Promiſe. | 
. Contras in favours of third Parties va-* 


lid. 
Pa#ions, and how Words are Obligatory. 
Naked PaGions, % | 


"-PaQum corvinum. 


Locus penitentiz. ; 4 


10 Promiſes and Pations are morally Obligato- 


ry, by Caron Law and our Euftons, 


15 Latent i 


12 Diſtinfion of Gontrafs according to. 


matters 
I3 Common Requiſits to Contrafis. 


I4 Permutative Contra&s, and the equality 
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ufficiency #ltereth Contratis, - 
16 How far Mutual Contratis are effetiuali 
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and have their Riſe and Reaſon from bis, Saveraign Power'to Command,and 
' abſoJute Obligment ro obey 5 ſo. in his gracious Goodn 1s, i 8he/gregteſt pur, 


= Pctoreit become Obligatory, . the party to:-whom: it is offe 
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usnext to Conventional Obligations,arifing | | | 
by our own Will tyeth us in that, wherein God hath left us'freez for as 
Obediential Obligations'deſcend from the Principle of Obedience to God, 


- 


he hath left us free, and hath grven power'to.none to -or compel us. : 'Yet 
ſo as he hath given that liberty in aur. power, that we may' give it-up to: others, 
or reſtrain and engage it, whereby God obliges usro performance, '|by mediation 
of our ownWillz yer ſuch Obligations, as ta their Original,are Conventional,atid 
not Obed:ential. | > WEE UFED 
Conventional Obligations do arife from our Will and Conſent; for'as in the 
beginning hath been ſhown, the Will is the only Faculty conſtituting Rights, 
whetherReal arPerſogal;for.jt is theWill of theOwner,that naturally: transferreth 
Right from him tothe Acquirer: Soin perfonal Rights, that freedom we have of 
diſpoſal ofour [c]ves,our aRione,and things, which naturallyis in us,is by our ingag« 
ment placed inanotber, and fo I-gagment is a diminution of Freedom,” conftitut- 
iog that power in another, whereby he may reſtrain, or conſtrain us to thedoing 
or performing of that, whereof we have given him power of Exaftion's' as in the 
Debitor, itis the Debiiars duty or neceſſity to perform; but it is not every a&t 
of the Will that raiſeth an' Obligation, or power of exattion 3 and therefore, that 
it may appear, what act of itis Obligatory. 5 ao G8 
2. We muſt diſtinguiſh threeARs in the Will, Deſire, Reſolution and Ingagement ;De- 
fire is a tendency or inclination of the Will towards its obje&, and it is the firſt 
motion thereof, which is not ſufficient tq conftitutea Rights neither is Reſolu- 
tion ( whichisa determinat purpoſe to do that which'is defired ) efficacious z bes 


* cauſe, whatſoever is reſolyed or purpoſed, may be withour fault altered, unleſs 
+ by accident the mattex be neceſſar, or that the Reſolution be holden forth toaſ- 
{ure others : the alteratiorj whereof, without evidene ground, importeth levir 


and inconſtangy, and ſometimes deceit and unfaithfulneſs :' Bur (ti{l'Refoluri 
is. but an AR of the Will witbit (elf, as Deliberation is of the Underſtanding, a&- 
ing withit ſelf5 and itisunqueſtionsble, nothing can be obliged to it ſelf, though 


itbe obliged to God, or toanather in relation to it ſelf y- and therefore, if a pax- 
| o ſhould expreſs a Reſolution, to give unto, or to beſtow upon an other any 
| nn 


ing, though that Reſolution related tothe good of anotherz yetitis not Ob» 
ligatory, nor can that other compel the Reſolver to perform, though it were ne- 


ver ſo fully cleared, or confirmed by Word or Writ. - So it was found, that a 


Reſolution expreſt both by Word and Wrice, in favours of near Relations, did 


infer no Qbligation, February. 27, 1673. Kincaid contra Dickſon, It remainerh 
then, tbat the anly AR of the Will, whichis efficacious, is that, whereby the Will 
.conferreth orſtateth 2 power of exaQion in another, and thereby becomes ingaged 


. 


to. that other to perform. | 


4 A Again, we muſt diſtioguiſh betwixt Promiſe, Pollicitation, or Offer, PaFion 
and Contraf# ; the difference ama 
'the Will, is ſometime abſolute and 


ngſt which, is this, that the Obligatory .AR of 
pure, . and ſometime condititional, wherein 
the condition relates either untothe Qbligation it ſelf, or tothe performance,ſuch 


Fretheordinar Conditional Obligations, which, though they be preſently (upon 


ating thereof ) binding, and cannot he recalled; yet they are only tobe 


the 
4 bv# ioary and have effe&, when the condition ſhall be exiſtent, but when the 


condition relateth to the conſtituting of the Obligation, then the very Obligati- | 
on it ſelf is REDSENEs till the condition | be- purified, and till then itis no Obli- 
gation z as when any offer ar tegder is-inade, there wiped Og, oe 
erefore,. av offer bya Son, to-pay a'Debedue by his Mother, mate kndwn to 
cepted at: ſucha time; ;apd ROC; wasfound not a” > 

gr 2a | 
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Mothers deat, unleſs it/ bad been ſo accepted,” Jane 24. 1664; L4/lev con 
Collier; So:then, an offer accepted 1s a Contra@, becauſeit is the Deed of twi y 


the Offerer and Accepter.. _ + 
7-4; But a-Promijſe 1s that which is ſimple and pure, and hath not implyed, as ill :; 
Condition, - the acceptance of another; 1n this Grotie differeth, de jure hells,lib. 2, WM > 

ei 


cap. 11-9. 14. Holding,#hat acceptance 3s neceſſar lo -eugry Conventional Obligation in 
equity, without conſideration of poſtiv Law; andto prevent that obvious objeRion, 
' thar Promiles are-madeto Ablents,. Infants, Idiots, or perſons not yet born, who Ml ti; 
cannot-accept 3 and therefore, ſuch Obligations ſhould ever be Revockable, till 
their acceptation, which in ſome of them can neyerbe + He anſwereth, thar the WW ;;; 
Civil Law only withboldeth, that ſuch Offers cannot be Revocked, until theſe be M 
jo-ſuch a-capacity, as'to accept or refuſe, Promiſes now are commonly held Obs WW 7; 
ligatory,--the Canon Law having taken off the exception of the Civil Law, dex : 
do paFo.z. It istrue, if he in whoſe favours they are made accept not,they become iſ 1 
:yoid, [not by the Negative non-acceptance, but by the contrair Rejection ; For 
.as the Will of the Promiſer conſtitutesa Rigbtinthe other 3 ſo the others Will W fe 
by Renouncing, and rejeRing that Right, voids it, and makes it return. - This d) 
alſo quagrars with the pature of a Right, which confiſteth ina Faculty or Power, ſW @ 
-which may be intheſe, who exerceno a@ ofthe Will abour it,nor know not of it, pe 
ſo Infants truly have right as well as Men, though they do not know, nor cannot 
Exerce it. Promiſes with us are not probable by Witneſſes, rhough within an Ml a 
. hundred Pounds, July 3. 1668; Donaldſon contra Harrower, February 9. 1671, 0 
Wood contra Robertjos. The like was found of a Promiſe ingaging for a Party, who 
bought Goods, not beinga Partnerin the Bargainz For Promiſes, when they are v 
parts of Bargains about Moveables,are probable by Witneſſes, Jar. 19.1672,.Dewa ll 
"con. Brown, And the reaſon that our Cuſtom gives nolegalRemeid for performance, rc 
-of Promiſes of things of importance /by Witnelſes,is the ſame that the Rowan Lay iſ 
-gave no Action upon naked PaQions, to prevent the miſtakes of Parties and Wit- MW { 
neffes in Communings, that they ſhould uſe aſert form of wordsin Stipulation; Ml 1 
,now when Writ is ſo ordinar, we allow no Procecfles for Promiſes, as a Penalty WM 
'2gainſt theſe who obſerve not ſo eafie a merhod 2 yer the Promiſe obliges the if « 
.Conſcience, and the honeſty ofthe Promiler, | | 
_.$.. It is likewiſe the opinion of CHolina, cap. 263, and it quadrats to our Cui }; 
.Noms; that when Partics Contra, if there be any Article in favours of a third } 
Party, at;any time, eff jus queſituwteriio, which cannot be recalled by both the MW. 
| _ContraRters,but he may compel either of them to exhibit the Contra, andthere | it 
upon the obliged may be compelled to perform. So a Promiſe, though gratut il | 
=. ;tons, made in favours of a third Party, that party, albeit not preſent, nor 3& & 
cepting, was found to have Right thereby, Had. November 25. 1609. «4 chine 7 
-woutie contra Hay, Promiſes dependent upon acceptance, may etther be made b 


way ot Offer, or when the Promiſe requires ſome things to be done on the patt K 
of him, to whom it is made, not as a condition annexed oply to the performance, Wl v, 

| forthen-rhe. Promiſe is preſently Obligatory, though the effec be fuſpended,till 7 
athe condition exiſt, but if the Condition: be ſo meant, orexpreſt, that it ou © 
preceed the Obligation it ſelf, as in mutual ContraQs, the one party tabſcribing, 8 
25 not obliged. untill the; other alſo ſubſcribe, orthatthe other party accepr or iſ at 
conſent ;.. And ſo a ComraR being Regiſtrat, was found orderly proceeded, be 
though he who Regiſtrated it badinotſubſcribed, ſeing at the diſcuſſing, he did ? 
_Jummarly conſent tothe Regiſtration thereof againft- himſelf, Februarzg. 262% L 
Afdnffconra Hcenboch.Hence is.our vulgar diſtinion betwixtObligations and fi 
Contra, the former being only where the Obligation is worwrawge;.on the one Nl 11 
DEAartz the other where the Obligation is #v@:xvrer Obligatory on both parts whith 5 

;by. both Parties are obliged to mutual Preltations,| | - 8 be 
©: 6, *$PaBum, ora Pation, | in the Law is defined, duorum plurinmve in ide ple Fr 


' citury conſenſus atg3 comventio;l.1,h.2 f. de yattir,& 1. 3.f.de Poblicit. It isthec 
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Teo.  Oblizations Convenhonal, &. 93 
| oftwo or more parties, to.ſome things to be performed by either of them 3 for-it: 
35nota Conſent-in their Opinions, but a conſent in their Wills, ro oblige any.of 
them 3 andit is much to beconſidered, . whecher the conſent be given, animo.gb- 
a Wl 1jgandis ro oblige or not, for the ſame, words will ſometime be interpret as obliga- 
. WH tor, -and ſometimes not, according, to the circumſtances; as if 1t be jeltingly or: 
» W cercily expreſt, whatſoever the words be, there is no Obligations -becauſe/thexes: 
WM by it appearsthere is no mind to obligeg, or if the words be in Afﬀairs,: or: Nego- 
0 

ll 


tiations, they are.interpret obligatory. though they..expreſs no obligation, but.a: 

a Futurition, which otherways would import. no morethan a Reſolution,! as/T#-! 

cl tis is ro give Mevias an hundred Crowns, 'in. any. matter of Negotiation,” this 

& MW would: be obligator 3 but otherways. it. would, be no more but anexpreſon-of 

>» MW Tities his purpoſe, fo to do; yer becauſe it is inward and unknown it muſiche! 

v MW caken by the worls or other ſigns; ſo.if the words be clearly Obligator and .ſeri-;. 

ie MW ous, no pretence, that there was no purpoſe. to oblige, will take place z/-it:the! 

or WW promiſe be pendent upon acceptation, and no more than an Offer, . it is imper-, 

il f{e& and ambulatory, and in the-power-of the Offerer, till acceptance, .and-it he 

is MW dy before acceptance, it is Revocked as a Commillion or Mandat, which-neceſs 

r  farly imports acceptance, and expires by the Mandator's death, avorte mandators: 

it, perit mandatum, lo acceptance cannor be by any third party, unleſs he /have war»: 

ot MW rand for that effect; and ſo 1fa promiſe be. made by one to another, in favoursaff 
an Wl a third, importing the acceptance ot that third, it is pendent. and revockable by: 

2 MW cheſe Contraters, till the third accepr. in - Anais 

ho 7. The Kowans, that they might have clear proofof PaQions and Agora 

re WY would ſecond none with, their Civil Authority, but: ſuch as had. a-ſolemaity: 

r MW words, by way of Stipulation, whereby the one party going before, by an Later= 
rogation, the other: party. cloſed by an anſwer conform, which was both cleax'to 
the Partiesand Witneſlcs 3, or otherwaysz unleſs there were- the interventionr 

' ſome Deed, or thing beſide the conſent, or that it were a Contra& allowed. ofthe 
Law, or ſuch other PaQionas it ſpecially confirmetb3 without all which, it was 
called nnudum paFum inefficax, ad agendum, We ſhall not iofiſt in theſe, becauſe 
the common Cuſtom ot Nations bath refiled therefrom, following rather the Cax 

. non Law, by which every, PaQtion produceth Action, &omme verbum de arefoaer 

uM 14 cadit in debitum, C. 1. & 3edepadzs, And lo vblerveth Gaidelinas, de jure, Now. 

rd WW 1. 3. cap. 5.4. »1t. and Corvinus de. paddis, we have a ſpecial Statute of Seſhpn, 
the W . November 27. 1592. Acknowledging all PaGions and Promiſes 4s effeinal :' And{o 
re W it hath been ever fince decided, January 14.1631. Sharp contra Sharp. Ava 

Ul 8, Even Padum Corvinum. de bereditate viventis, is found binding with.us, 

ace WY though among the moſt odious, Fuly, 6. 1630. Aikenhead conra. Bothwel, Bug 

ins WW PaJums de quota liths, whetberit be a naked Pation or Promile, or a mutual Cons 

by tra&, is rejected both by the Civil Law and our Cuſtom, whereby Advocats, in 

art W place of their Honorary, . take a ſhare of the profit of the Plea, which is to,pre+ 

ce, vent the ſtirring up, and too much eagerneſs in Pleas, and wasextended toanfAs 

all gent or Writer, if he had made ſuch a PaRion. before, or during the Plea, | bug MG 
not after all Plea was ended, having given Bond to an appearand. Heir,..zo\Des 


ng, MW nude himſelf of a Right he-bad acquired for Sums of Money, getting his Expenſes; 
r of MW and a fourth part for his pains and hazard, - February 24» x 675. Hume contra Nife. 
cd, tet VVriter, Yea, an Advocat taking Aflignatioo to a part ofa Plea, it waxfauady 
did W PaZure de quota li, and Proceſs was thereby excluded, though! proponed bythe 
Debitor,and nor. by the party with whom the Pajon' was made,but, it. was nog 
found probable by that parties Oath aloneg as being but one V Vitnels, Func 2.2, 
1630. Rutbven contra Weir... ba 42.2169 dat]: 
"9. It the matter be of great moment, ,or, which requireth, to. us perfecian,Sps 
lemoity in Write 3, all {i June 
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”  fnull which, thereslocar pevitentic, even akier the agreement, and either part 
a beffle till theWrit be ſubſcribed and delivered.And it was ſo found, though the 
| er by a Miſſive Letter, wrote, chat he thought he would not be able to fur? 
niſh the Money, but that he would not paſs from the communing, ſeing there! 
was 00 minute nor obligation otherwayes, Jerwary 28. 1663, Montgomery of Sket. 
worly contra Brown, So was it alſo found, that a Cautioner ſubſcribing a Bond, 
might Refile before it was delivered by him, though it was ſubſcribed, and deli 
veredby the Principal and other Cautioners before, March 5. 1628, Mcgi/con- 

_ wa; . The like of a bargain of Land, agreed upon by Word, ſome 
things being done by the buyer in contemplation thereof, being reſtored, December 
5. 16:8. Oliphant contra Monorgar. The like in a Tack for ſeveral years, which 
was found toendure but for one year, though the Tackſ-man was thereby in Poſ- 
ſeffion, Jernary-24. 1630- ZLowrycontra Ker. July 16. 7636. Keith contra his Ten- 
nents. Neither is'there loc#s penitentie in pats liberatoriis, where any Right is paſt 
from or reſtricted, and no new Right to be made, December 12. 1661, Hepburn 
contra Hamilton of Orbiſioun. The like in reſtriing an Annualrenr, toa part of 
Lands affe&ed therewith, Febywery 8. 1666. Ker contra Hunter, Locus penitentia 
was found comperent toa Defender,who produced a Right granted by the Char» 
r,\ with a blank Afﬀignation to infirut Compenſation, which he got up before 
it-was delivered to the Charger, orany Decreet thereon 3 and no Minut of the 
Decreet being extant, the Suſpender was found in ##to, to make ufe of the Right 
Compenſed on, December 9. 1674. Lo. Balmwerino contra the Fennents of Noyth. 
berwick and Creditors of Sir Williemws Dick, Yea, locus penitentie, was found com- 
'to Reſile from a bargain, which might have been valid without Writ, be. 


v# 


cauſe it was expreſly agreed tobe redacted in Writ, January 12. 1 676. Campbel con- 
las. | 
—_— Remedy we have in ftead ofStipulation,is that by a Statute of Par, 
x579-cap. $0. all Writs of great importance, are to be ſubſcribed by the Party 
or by two Nottars and four Witnefles, wherein Cuſtom hath interpret matters of 
importance to be that which excceds an hundred pound ſcots, and itis ſo far ex- 
tended, that in matters where Writs may, and uſes to be adhibit, Probation is 
not admitt ed by Witneſſes, but only by Oath of Party, or Writ, and by theſe 
Remeids, very neceſlarly introduced, the inconveniencies foreſaid are ſufficient 
t. | 
'7 > x (oo let us inquire, whether Promiſes or naked PaCtions,are morally Obligy 
tory by the Law of Nature?few do contravert ity yet Cononas,lib,x, cap. 6. lib.s, 
cap. g.holdeth, that Promiſes, or naked  PaQtions, where there 1s no equivalent 
Cauſe Onerous interveening,do morally produce no Obligation or Attion,though 
In congruity or decency, it be fit to perform), leſt it be an argument. of Levityy 
:nſt which, there is not onlythe Teſtimony of the Canos Law, which infinuar 
an atiterior Reaſon to its own Poſition; but alſo the Civil Law, /, x, f. de patti, 
There is nothing (fayesit) [o congruows to humane mo «#10 perform what 3s agreed 
advorig them ;, and the Edit, De confituta pecunie, aith, It 3s ſnitable tonataral Be 
quity , and Taith further, That be is Debitor by the Lew of Nature, who wuſt pay lj 
+he 'Law of Nations, whoſe faith we have followed, |. Cum amplius, ff. deregulis juris 
| but eſpecially this is confirmed by the Law of God, Prov. 6. 1. If thou be ſurdy 
for @ friend, if thou beſt firicken thy hand with a ſtranger, thou art taken with tht 
words of thy mouth; and the performanceof words is acknowledged, « oo of God 
righteouſneſs, Nehemiah 9. verſ. 8, Hebrews 10. ver/. 23. where it is acknowledg 
ed; « part of Gods faithfalneſs, And it Promiſes were not morally obliging, they 
edold haveno effe@, but by poſitive Law ( whichis no moreit felf than a 
lick PaQtion,communis reipublice ſponſio.l.1.ff. de L.E,& communis ſponſsa cipitathl 
t2/e0d:& ſo laborans eodew aworbo)and then all PaQRions and Agreements among Ns 
Gons-would be ineffeRtual, and all Commerce and Society among mer ſhouldh 
deſtroyed : PaRjons,CamraRs,Covenantsang Agreements, are Sproriwre Ter 
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ath in themſclves,and according to the recent Cuſtoms of this and ather Nations: 
othat it will be unneceſſar to 'rrace the many ſubtilties and differences amongſt 
Padions and: Contracts in the Roman Law. £ Po es 
© 11, This much only in a Word for clearing this Matter,their ContraQts were, 
four kinds,eicher perfefted by Things, Words,Writ,or ſoleConſent,h.2; 7: de obl, 
L.1,f.de 0. & 4. Contrads by intervention of things, remain naked PaRions, ineff 
' Rual, until (omerhing be given or.done by either Party to othery ſuch are all theſe 
- BY Contracts, which are called Innominati, which have not a ſpecial Name and Na» 
e | ture,acknowledged in the Law, /.2. & ſeqq. de preſc, verb, 1,72, ﬀ, de Pack. I.ro, 
yr C, codem z and therefore, oblige not by ſole Conſenc, bur the giving or doing of 
kh the one Party obligeth the other, as Permutation, Excambion,or Exchange, wheg 
CM either a thing is given for another, or athing is given for a Deed, Work, or Uſe, 
1- or one Deed or Work is done for another, tor the which, the Law hath no ſpe» 
cial Name and therefore names them, .4s ut des, do ut fatias, faciont facies. 
b - Amongſt real Contracts, the Law numbereth Mutunm and Commodatam, fot 
f B which, we have bur che ſole nameot Loan, Depofitation or Cuſtody, Pignms Ot 
4 BB Pledge, of which hereafter, | 

_ Contras perte&ted by Words are Stipulations, which being wholly out of uſe, 
. we ſhall ſay no more of them, than what before is hinted, The third kind of 
Contracts are theſe, which have their force by Writ z and therefore are called 
it i Chyrographa, or the Hand- Writ and Subſcription of the Debitor, by which, he 
; W acknowledgeth the Receipt of ſo much Money, either in Borrowing, or Tocher, 
and accordingly. is obliged to pay at his day, orat the diſſolution of the Marriage e 
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. M theſe Writs for the ſpace of two years after their date and delivery, didnot prove. 

WM the Receipt of the Money, as they expreſt ; but during that time, it the Credi- 
tor purſue thereupon, he muſt prove the delivery of the Money : and that Law 

- preſumed, .chatthe Writ was given, ſpe numerande pecunie, upon hope of deli- 


y very.of the Money, bur after the two years, it preſumed the Money to be deli. 
of vereds after which the Writ is Probative, and is the cauſe of the Obligationz 
whether the Money was delivered or nor, and after which, the Debitor could not 
prove the not delivery of the Money, eyen by the Oath of the Creditor, /, i 
fk i contraltibus, C14. de non numerata pecunia, but this is alſo changed with us,and 
with our Neighbour- Nations, as Baldninw teſtifieth, ad titulum, Inſt, de lit, 
oblig. And Boetins, de conſuctudine, tit, de juriſdicf, And Rebufſms, Tom, 1, 
Conſt, in Proem, num. 59, So now the Cuſtom is',- that the Writ is 
not the Subſtance ot the Obligation, bur is only a Probation of the Promiſe; 
though in ſome caſes it be a neceſſar Solemnity, till which, the Parties may Refile, 
8 hath been formerly ſhowen - But the Writ being (ſubſcribed and delivered, 
proves from its date, and is valid, unleſs it be improven gz yet (o, as it admirteth 
contrair Probation by the Creditors Oath or Writ, even though the Writ bear 
the numeration of Money, and do exprefly renounce the exception of not nume= - 
rate Money. | | wy. 
The laſt kind of ContraFs are theſe, which are by ſole Conſent, as are the 
Contracts of Sale, Location, or Hyring, Society, and Mandat or Commiſſion z but 
not. only theſe, bur all other Promiles and PaRions are now valid Contracts by 
ſole Conſent, except where Writ is requiſite, as is before expreſſed, and this 
Conſent may be either expreſs by ord, Writ, or Fa, by doing Deeds impor- 
ting Conſear, which-theretore is called #omologation, whereof acceprance of any 
Right is a ſpecial kind, and it rakes place in many caſes, but it cannot rake place 
unleſs it be proven, or preſumed that the Homologator knew the Right , and 
therefore, a Bond drawen in name of ſeveral Appryſers, 'to communicate their 
pgs, and Subſcribed by ſome, was found not Homologat by one who Sub» 
ſcribed not, ſeing it appeared not that he knew thereof, though de fa#o, he con: 
cured in Purſuics with theſe Appryſers to exclude other Rights, F#ly 6. 2661, 
Telzifer contra Maxtoun & mpaghons, Mieithe doth Homologetian take place, 
or | 4 WAETE 


where the Deed done may be attribute to another cauſe, and ſo poſſeſſing Land; 
whereof there was an Intefrmenc granted, in ſatisfaRion af a Wites Contrad 
was nor inferred, where ſhe was appearand Heir to another perſon Infett, Decems! 
ber 12, 1665, Barns contra Tovwng, Neither doth payment of one Article of # 


Decreet-Arbitral, Homologat others of adifferent nature, November 22, 1662, 


Primroſe contra Dune, of Auer of a Fathers Legacy, as to his Children, 
was interred by his Relits Confirming the Teſtament without Proteſtation, not 


'to approve that Legacy, February 19. 1663, Muir contra Stirling, But whete 


aReli&in the Confirmation, Proteſted not to prejudge her own Right, by a pro» 
viſion contained in the Teſtament, in favours of her Daughter, ic was nor tound: 
to Homologat the ſame, Faly 12, 1672, Murray contra Mwrray. Homolog ation 
of a Feuars Right was not inferred by acceptance of two years Duty, atter Decla 
rator of the Nullity, turther than that no more could be demanded for theſe twh 
years, Fune 6, 1666. =nhy A contra Sir Andrew Agnew, Neither did the pays 
ment of ſome years Annualrent Homologat a Decreet of Poynding the Ground, 
as being an' a& neceſſary to ſhun Poynding of the Tennents, February 9, 1673, 
Cockburn of Piltoxn contra Halyburton and Burnet, Neither did a Miniſters receis 
ving a Tack-dury of Teinds, hinder him to reduce the Tack thereajter, as being 
without conſent of the Patron, February 27. 1668, Chalmer contra Wood of 
Balbegno, Neither did the payment of Annualrent after Majority» by a Ming 
Cautioner, paying it with the Principals Money, and taking Diſcharge to him 
only, hinder the Minor to Reduce, Febraary 14, 1668, Mfkenzie contra Faits 
holm, Neither did the payment of Annualrent to an indigent Siſter, after Maje 
rity, exclude Redution upon Minority, but Regiſtrating the ContraR after Me 
jority, without Charge or Execution, was: found to inter Homologation, Font 
28. 1671. Hume contra Lo, Rentonn Juſtice Clerk, Neither did the Confirms 
ing of a Sum as Movable, hinder the Confirmer to recover it as Heretable, Fa 
28. 1672, Kilgour contra Merizies, December 23. 1673, Mitchel contra Mitcheh 
Neither doth the granting of a Precepr of Seafin on obedience, import acknows 
ledgment of Right, or exclude ReduRion and Improbation, December 20, 166% 
L. Mochrum contra L, Myretown and Airieland, Neither was a Decreet found 
Homologat by taking Diſcharge, and giving a Bond without abatement, which 
might import Tranſaion, the Granter being in the Meſſengers hands, unde 
Caption, Fly 3, 1668, Rew contra Houſtoun, Neither was Homologation df 
the truth of a Debt, "inferred by granting Bond by a Party in Priſon, for not fins 
ding Caution Fudicatum ſolvi, February 18, 1680, Burnet contra Ewing, New 
ther did allowance ro a Tennent in his Rent- of Annualrent payed by him, excludt 
ReduRion of the Bond of Minority, though the allowance was after Majori \, 
December 14. 1675, Moodie contra Mcintoſh, Neither accepting a Bond joyntly 
with another,did it-Homologat the Right of that other, February 1.1676. Vein 
contra Ker and Pallat.' | be 
Conſent may be adhibite by Signs, as the borrowing of a Watch by a Sign made 

by the Borrowers Hand, was found to oblige him to reſtore, though another ins 

ſtantly borrowed it that ſame way from him ; nor was the firſt Lenders filencs 

in an Ac ſo ſubite, interpret a conſent ro the ſecond Loan, Fely 3, 1662; L0, 

Cowper contra Lo, Pirſiigo, Bur a Dumb man ſubſcribing a Diſcharge, was nat; 
found to inter his conſent, in favours of his Siſter, ſeing he knew not what it 

imported, Fuly 9 1663. Hamiltex contra Eſdel, . Neither was conſent to & 
March interred by the one Heretors building a Dyke, and anothers filence for 

time, Fanwery 3, 1663, Nicol contra Sir Alexander Hope, Neither was th} 

knowledge and filence of a Husband,tound to inter his conſent co his future Spoult 

'renouncing apart of her Joynture, after Proclamation," and yet going on. in the 
Marriage,” Faywary 5. 1666. Lady Bute and her Husband comtre Sheriff of Boil 

And albeit content to the Contents of a Writ; is not always inferred from ſubs 

ſcribing as a Witneſs, yet in (ome Gaſes its, when the conſent relates nor th 
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- the: Ferior, | bur [to:che-cime of Aubſcribing, asamHeisſbictibing 3s arWhienels | 
Et nDqrrd-back Funt'25, 1 yori ebpajes of Aft COgE A Db Ar ami > 
holwyo Buriche: confenr of 2.Patty to 2[decreer, was nostound-probdbleby; ther 
Decreer, withour a/Warrzat-undet-che:Conſenters handy ſeing-1t|apperred (thats 
the-Minerof che. Decreer,” on the\ judicial content; was not inftanclyi woirreny\ bute) 
long atrer, and it wagino ordinar point in Proceſs conſthtediioy. buralTiraniaRtion: 
ofiadſpecial aature;, Fwly 24 16615 L,of Brebanrnasicomna LI: Cdl, abu bur 
one ob the: Parties: having- offered: Iinplement by Inſtrument, - inf: ved by; che! 
Witneſſes inſerty 'was notſufferedro-quarre| hisconſent;: as) nor; under:his>Flandz7 
Felracy 4.1671, Lowrie contra: Gibſoy; '' Bur confentiwas not tounds ro:beiink:; 
ſerred by ſubſcribing-Witneffes; 25s to'rhe Coments of cheeWiit, Prinncry 1511696; ! 
Feiteh:comra; Ket and Paller, Yea, though 'the 'Wiit-did'bear the! W irnels 105 
urioger, unlefsrirwere: proven by the Witneſſes inert, -thar the Witit was) 
fdlly- read iro thar Witneſs betore he ſubforibedy Fly 3267/1 6725 Gordonicoura) 
Aqweies, |  GNVITE 02, 0.) $1 | od Slods 
23, All-PaQions and Contracts; being'inow equaliyefficacious, may 2ccording: 
to:rheir Subje@ Marcer, be taken up chus 3+ they are either meerly 'Grapmirous; as> 
hewwho:obliges himſelf cobeftow 2 Hotte,' is therebyibgane; but thare wnvObls: 
tion.on:the ocher $- but if che'Dunationbe'perteted by! a preſentriadition/of 
Ge iching Gifted, thete'i's ho. Obligation'@nttaRedion either hands Or nexr the: 
Obligation is: gratuirous on che one: pa62s Loan,” whith! is either by:che tree 
"lending of rhings; confiſtenr in number; mexfure/and weight, which che Lawire- 
gardetiv as aquinriry, wiehous tegardito the individual body or thing;»fuch being. 
commonly of equal valae, vg ps er yan quanritigs, :and/ are called;Fung| 
25 Money, Com Wine, either where che Loan iv expreſly,  6t implicitly, :fby 
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thedelivery of the like quantivies-ehough noe the ſame very thing; pr. of Qaobs 
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mild ve cont; oblig.  Ortocherways,it isthe Jefding theuſe of a particular 
be'delivered'againg- theſametin ſubſtance; rhe former iscalled 2rutwers;;thelattey 
Commudurors,' 'in-both, ib thethiriglenr/be not! delivered, this wile effcdudl 
toicauſe ir: be delivered; chought it be gratufrons, if-ir'be inthe Lenders power 
$32: '14t;, 3» fin, but on the/part ofthe! Borrower, 'it is onerous, for he's 
__ either ro reſtore the ſame body, of the ſame quantiry, ' Such at(o.is Coms 
miſhon or Mandat, whereby the Mandator doth: freefy undercake, . and{is obliged 
ſufcefium pri ficere munue, F, antep, Tnſt. demand. 1,17,4,3, ff. commodac. 'and that 
heely 55, #18, 4.157; bar he is Gneroufly oblicedto reſtore, whar by che Manditihe 
hich-from-theMangator,as the Mandator is'ovliged' to refound him his Tatereft and 
| ; "Such atfe is the Contra@tot Cuſtody, of Depeſiiums, which'is 4 kind 
of Commiſſion, whereby the' Depofitar undertakes the. Cuſtody of the: thing de 
politar; (Pledge-is alſo-a kind of Commiſſion, whereby the thing implecged!is 
given to'2 Creditor for his Securicy, that he. may derain; © 'and'in'icaſe ot:not/pay» 
ment,he mayſel} it and pay hiniſelf by the' Four Law;bur he can only derain ir 
hor Security, til} he Poynd it,/by our Cuſtom, '' The other Contrads, :art fuch 
ware Onerqus oy bott parts,” and Obligatos'ow both parts, and in-theew theres 
if EEE pro quo, according ro the nature andintenr of theſe Contracts, ,ob- 
ving in rieny 2a 6quality of the Deeds or Things'to be dene'or given or either 
part; notbeing's! rheir nature, or'of che direct purpoſe of the Patties, Gratui- 
0 © ''»For uptaking'sf theſe, we muſt confider; that all that .can come in theſe Obli- 
ors | - nary either forverhing't6'be given vr-the uſe or fruit of ſomethings or the 
{i aboar, work; or deeds of Petſons'-"2nd among Things; fpecial conliderariog is = 
hl f Money, "which is'the common rokeni of Exchange ; and theretore, "there 
tre ſpecial Contracts in relation to it, diffetewr from the Exchange bfiorhes things 
Sq'rliva; 11l-rhdſe Pedywyeztive Contracts; "are eirher'of© Things for. Things, - as 
ae Permutarion;' Ex ; &4« Or of Things tor gumbered Money, 
td that is Sale, or Money fox. » by Bills of Exchange, 3 10g 
FT. | "Q | .N Secondly, . 
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Secondly, Profit, Uſe, Frait, or Work, may be Eitherexchanged with Things, 
and chis hath-no proper Name, but is called in Law, facio wt des ; or otherwiſe MW 
may be"exc or the like Uſe, Profite, or Work,” neither has:this'a proper: 
Name, bur is called f«5jo #t facies + But if the Ule and Profite of Things, Deeds! 
or induſtry ot- Perſons, beexchanged for Money, or other Fungibles, itis called/! 


ks 

Location, and :Conduttion,' Vid, |. 5.4.1, & 2. de Prefer. Verb, i 1 
And Laſtly, It the Contrae be aot to exchange totally Things, Uſe; or Work's | 
for the like, bur co communicate them together, where there is an: exchange in; iſ 4 
part, there ariſes the ContraG ot Society, in which, ſometimes Money'or Things! {1 
arecommunicate, and the-Property conftiture in the Society withour diviſion , ort 1 
ſometime the uſe 0f Things, or Money, are by the Society communicate on the) ll 
' one part, and the ſubſtance of Money on the other, ſo that the Property of thei I 3 
ones Money remains his own, and the Profite becomes common z or there may ſl 4 
becommunication of : Work with Money, or Work with Work : And thougtts: I 1 


theſe be the moſt ordinar Contrats among Men, yet there be as many varieties as: 
the conjunction of variety of theſe Things, -in the yarious uſe or humours of Men 
can make up.z as the Contra of 4ſſ#rance, where Mohey or Things are given,'; 
for the hazard of any thing that is in danger, whether ir be' Goods or Perſons: 
We ſhall only then couch the common Requifices, Firft of all Contracts, and 
next the: ſpecialities of ſuch Prime ones mnto which Law or Cuſtom hath given a# 
ſpecial Nature, that by the very naming of the'ContraQ and Agreement, all the 
Obligations, Intereſts, and Conſequences thence ariſing, are commonly known! 
and preſumed, -and are as effeQual as it they. were all expreſt, without neceflity;# 
rodiſpute.preciſely, what Reaſon and Equity: will conclude, from the nature of- 
what is done or ſaid, This ſeems to be the only profitable'diſtinRion berwixes 
Contra@s Nominate and Jnnominate , for in all Contracts, - not only chat which: 
is:expreſt muſt be performed, but that which is neceſſarily conſequent and imply«; 
ed:; butin Nominate Ccntrafts, Law hath determined theſe Implications : We 
a ſhall thergfore ſpeak ſpecially ot the ContraQts of 'Zoan,. Commiſſion, Cuſftodyj/ 
= Pledge, Excambion, Sale, Location, and Contratts Uſwrary and Seciety, and Tranſs: 
WW: - aRion may well be numbered amongſt Mutual-Qnerous ContraQts, for thereby 
: either Party quiteth a part of what he Claims, for ſhunning the hazard and-ex+ 
 - _ penſesof Law, of which hereatter, | 3M 
£ 2123, For the common Requiſites and Properties of Contraas, 'Firf, They 
muſt be Deeds of the rational Appetite or Will, Which,as we have fid,can only 
canſticure Rights z therefore the conſent of Infants can work nothing, þecaule 
they have not the uſe of Reaſon, and though Equity keepeth not one-time fof 
the attainment of Reaſon, but takes it as ſoon as truely it is, which in ſome is 

' much ſooner, and in ſome much later, yet Poſitive Law, following that which 
is moſt ordinary tor Stabilxies ſake, fixes it at the end of PupiJarity, which ig 
"Men is Fosrtcen, and in Women Twelve years of Ages  {o.neither Injants, Idiot 
nor Furious Perſons, .exceprtin their Jucid Intervals, can contraRt : And: this# 
to be cognoſced by an Inqueſt, upon a Brieve,ont of the Chancellary, called:the 

\ Brieve of Idiotry, which is mainly for appointing the neareſt Agnat to be Tut 
;to ſuch - And the Deeds of Idiots are not only void ater this Inqueſt, but: aſt 
their Idiotry or Furiofity, when-ever.it began, which therefore-muſt be cog 
ced , yet it may be ſuſtained by ReduRion without a Brieve, at the furious ood | 
.inſtance Convaleſcing,- and at the inſtance of che furious perſons: Heir, Fob 
-28. 1638, Loch contra Dyke., But it was not. found .competent by Exceptigllj 
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Spor{. Idiots, Crafurd contra Kinnerr, © Furiofiry taketh away the Eſchearig ll KO 
theſe, who are Selt-murderers, being then furious, not knowing whar they dit © Dor 
Hope, Horning, Ridpeth contra Waschep. $0/15!41 6: 27211907" 15755 
danee'y, Theſeziſo, who through: Fear, 1-8, & 9. C. dt For, & fa: ih ** 
: or-Drunkennefs, or Diſeaſe, have not fox gig time, the uſe of Reaſon, do outll #* 
Legally Contrad, .. { 17 ASS $495 5-4 he 
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Thirdly, Theſewho err in the Subſtantials of what-is. done, Contract not z 1;9, 
+ BW £Þe con. Bmpr, We ſhall nor here debate of: the ome xtortion.Error,orC ir- 
-amvention; 'whar influence they have upon Conffaas, of which in the! former 
Title, Theſe who are: Deator. Dumbiniay Contra; it-they; have the ule :9t 
Reaſon,and if it appear they underſtood; what waggdoneand exprefit their Conſegr, 
by their ordinary known Signs; | And Zaftly,Pofitive Law tor Utilities fake bath 
difabled Minots;having Curators, to Contract withont:ctheir Conſent, Like unto 
ſeare Perſons InterdiQed;7/,3; C, dt inintecg, reftit.. 1.40, de' R;1, oft which 
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before, Tity Tutors and Curators, 9d, 3755! 3:17 645 646025 FSG IE 1-556 
>*This much in'the firſt place as co the Requiſites in the perſons-Contratting, 
$:0udly, In the Act of Contiacting,.it muſt begt-purpoſe co Oblige,, either real- 
1y- or prefumptively,. and-ſo. muſt be ſerious, - fo :thay.whar i expreſt in jeſt gr 
fcorn, makes no Contract, - arp SL O03 7 : 17 DOB (9821.5 vu 03 Sc2 10h | 
1 Thirdly, In'the matter of Contracts.1t is requiſite,-that-it be ob ;things in our 
power in their kind.; and ſo Cqntracts of-impoſſibilities: are void x; $. 10,, Inſt, 
4 3» 47, fip, and Contracts in: things uplawtul are-alſp, void ;. Args 1, 15, f, 4 
4nd, 4nffir. bur though'the particular: thing be not in; aur! power,and yer be.nor 
mhiniteſtly impoſſible, -che-Goncract is-obligator z ahd ajbeic ic cannot obtain ics 
effect, upon that thiog, ic is.effectua] for ghe-equiyalent,. 35 Damnage and Intereſt, 
Contracts may/interveen. where tire interceegs a. Natural and Obediential,Ob- 
ligation, where ic hath this' uſe; to declare and expreſs the' Natural Obligation. eo 
#6id'Debate thereupon :: Bur che proper. matter of: Contracts, -are things free, 
ind the declaration'or acknowledgment = neceſlar duties may be tree, though-the 
duty it ſelt beneceſſar, yer where Qbediencial and Conventional Obligations are 
concurring, "they are both Obligator; I 4! ig 0 bot Þ rdiuntigoey: 
+124, Itis the property ob Petmurative Contracts, that the purpoſe-of the Con- 
tracters is to keep-an' equality in.the worth -and valueiof-the Things, Froit, or 
Works interchanged,theValue whereof is regular according to the common efteem 
2nd cuſtom of 'Men- in every place,. and it is liquidat or known -by Mpney, or 
ſome Fungible like unto Money, 2s Sygar,and Tobacco/in the American: Mlandss 
for-Money being the commoen 'token'ot Exchange, and eherefore, haviog virty- 
ally in it all things, they are accounted: better or worſe, . or equal,: according to 
the-common- rate of the-place,. as they-ate worth .in. Money. for the time 'the 
prime grounds of this commen_ Eſtimate are Neceſſity, Ur:lity, and Deldftation, 
whether it be real or-itneginary, . a8 Plip, lib 9. cap. 55. Mergaritss pretium Inxyr - 
ris fect, ſuch is the value of: Portraits, Tulips, or other Flowers, upon which, 
iy-ſome places; a far grearer rate hath'been;pur, than any uſefulneſs theteof would 
Mow, hence ir is that therare' of things: does frequently: change, 4s the neceflity 
weſteemof them changeth,. and themore they abound, the eaſier is their'rate, ;-; 
Bur the queſtion'is here, Whether.in theſe Contracts there be. a! moral. neceſ= 
fry to. keep an-exact equality, that: whoſoever ex poſt fac#o, 'ſhall:be found-t6 
lve-made an unequal Bargain, the Gainer oughteo:repair. the 'Lofer : - in this 
the Rowans did -not notice every inequality, bur that which was enorm, above _ 
TI the half of che juſt valuegwhich our-Cuſtom alloweth'nor; Fure 23,1669, Farie 
= contra Z-g/@,- And the opinion of Grotime, de jure belli, lib, 2, capy42.'4,11> - 
"mf 8 the affitmacive upon thisground chiefly, 'thatghe purpoſe of:theiContracters 
kB #0 give ione-thing for another. of equal value, withour purpoſe to gift oneicher 
4 yer the contrair opinion'is more probable in ſomecaſes, wherein, rhough 
Kbe-che purpoſe of the-Parties, . to interchange things offequal: yalue, withaue 
Donarion-#Fet chat equalicy hath no-determinate or certain rule, bue their: gw 
ions :' for-as is ſaid/before, the ſpecial affection and opinion: of the Qwner, 
piece of his/Incereſt and: Injoyment z:.4nd it the ching be raken from him un- 
Farancably,- and cannat be reſtored, the Reparation is not. according ro'thecom» 
. SN) Dov-rate, bur ſecundaps pretixim ct &iond, according+d the value the Owner had 
AY itz a0d' it rhar Owner (el it tor the. race he thought it worth, it aews be 
|. Na - thoughs | 
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thought fio1eſs-than Coulſcuage, ' for: the-Buyer-ro offer-but- what others though - 


-it worth © if rhen che pirriculgr value or eſteem be the firſt rale in-fuch Coon 
iwhen both Parties being free, *"do-agree upon ſuch a rate;: there. is-here. no Day 


Y 


* 
. : 
*2ion; but 4'particular'Eftichation, wherewith eicher-Party.oughe £0 reft ſatis ; 1 


Ie is true,” where rhetvis yorage agreed upon, the.commonrate wult be the rg 

'bar it cantior always be-a[role, ſeing che'publick race.doth-but arilefrom che pi, 

'vate rate, otherways rates ſhould never change, except where by-publick Auchy 
rity they are determined; Which: is but ſeldom: \Burordinarly the change of ate 


ins at particular perſons, and the ſecond Contracrers aſe tor a-Patern the fizht, 


and the'faller 'the Exainple be, the ſtronger ir is-unril it. become common $;-and 
therefore; itis ſafeſt ro'concludewith'the Law, /, S-poluntare, C: Je rtſcin, wen! 
which faith, 'rhis is the ſubſtance of Buying and Selling;':that the Buyer baving! 
purpoſe to buy cheap, and the Seller to ſell dear, they: come' to this Contrag 
"and atter many Debates; theSeller by lictle and lirtle'diminiſhing what he ſought, 
and the: Buyet adding to what he offeted, ar laſt they agree to: a certain Price, 
's Seneca lays, lib,6, de beneficidt,"cap. 15, It is no matter what the rate be,ſrigg 
-it'is agreed berween the Buyer and the Seller g- for he that buys well, owes nothig 
ro the Seller :- therefore, 'che equaliry required intheſe. Contracts cannot; be 
any other race-than che'Parries apree"on z ' but in other things; 'this equality ough 
to be obſerved, a$in aty Penalty adjected, *t Cloſes irritant, which hos 
ought to be, and- are Reduced ro the juſt Intereſt; whatever the Parties Agrey 
#tienr be,  So-then, ſeing- Promiſes dnd'Contracesate morally Binding, Permaugy 
tive Contracts inuſt alfo be ſuch, elſe they ſhould not bind by vertue 0f the conlegy, 
but by reafon of the marter3- buc inchen; as in all others; if any Patty. hath, diþ 
advantage by Fraud or Guile, it oughe to. be repaired: but not; by vercue of che 
Eontrace, bur-from the Obligation ariſing trom that Delinquence, 'and fo %xjuf 
Ballanees art un abomination to'the Lord, becauſe of the /Deceir thence ariſing 
#5 aſſo, falſe Money, and inſofficienr- Ware: by any latent inſufficiency or deteg, 
which was. not obvious; and eafily perceivabtes bythe: Acquirer, -in-which Caf 
there can be: no-preſumption of Fraud,. lr eye i. bi merchant 3 1, 1. $. 6,:þ, 
de adil, rdieF, but in others; according to: the Sentence of _— In Contrathi, 
faith he, even ther defects of the rhings'which are ſold, ought 29 be laid open, a 
unleſs the [eller intimate the ſame, there is competent to the buyer an Attion of Frands 
ſo al(d, it che Buyer cake advantage of rhe ignorance and ſimplicity ofthe Sell 
and where there is no alteration of 'the.common rate, nog ground 11ereof,. askei 
or-craveth/more, ific benor Deceit, ar leaſt it is/againſt Eharirz and Honeſtyy 
ſo'it is when! Ware is keeped up cill:pinching Neceflity, which caiſeth extream 
Dearth, or when ſome ſpecial necefficy-of an Acquirer, puts him ſo upon the mar 
.cy of the Diſponer, that. he. may take aprice, even above that which himſelf | 
-eounts the thing worth;- in fach caſes, : there is the violation.of the Natural-Ob- 
ligation of Charity, wheteby Men are bound. in ſome caſes, ,to Gift freely-£o:ale 
_ meceflicy of others , but frequently weareobliged to-exchange what our acceſÞ 
xy may ſpate,' to ſupply others necefſiry: forthe like, which they may. (pare, and 
ſo withourt-injury, in caſe of-neceffity, men may be compelled to ſell thac whigh 
1s their own.” 6 GELAY I | A: - 1449 
"2x5. This agreeth wich'onrt Cuſtom, by which only a latenc- inſafficienty 
the Goods'and Ware, at the, time of the ſale and delivery, -is ſufficient-to abg 
or take down of the price,.. but nor, [unleſs when the inſufficiency-appeazed 
the thing bought be Offered. to be reſtored (it it benot: carried abroad betorert 
inſufficiedcy appear ): after which, Retention is accompted -an- Acquieſcence. 
and 'Homologation of the Contra : -So-no other than the latent inſufficiency 
Wines, as being-mixed with Peary, &c- is relevant toliberate from aBond 
red'for the price:thereof; - But the 


9. 1639, : | Brown contra Nicelſon,”. © And” the inſufficiency! 
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red for ; | inſufficiency of a Horſe was norfuſtained® me c 
liberate fromthe price, henot being, offereFback-when. ghat "Fare | as 


-upooTruid ib 3ouly Kc J0Þ by:eheOach of rhe Salle, alrer the Buyer 
-had ſald "the 2gaic; Foly 77's 67 5. P40 cottra. Lobo, = 111 6 
42030; 2 iBejore:wevome to the ſpecial Contrads; this Queſtion, Mer mpeh 
ce-in-ipra@tice,” would bo refolvedy: Whether -inMiltudl: 6r Eipiocil 
\Qunirods, -7 Parey-Comtracter, *or'his:A 7: ca obtzinJmpl 
icles/ob che Comeg. in his: favour, [tilihe if ebay cont be 
.parz}:-| Our 'Detiſfious -have>becw exceeding p verkots i in'this macte?; AC 
whereof, - ſeveral/Caſes/ nou og ymner ny Any Itehe caſe of ) 
[Gers themſelves; and/in/chan Taſk eiches che: Murual Obligmenes : are Cc 
conditionally, charthe'one part- _—_ 'or-apon'the p theit 
bf; the xr part ſhall be- where the Oblſvrhemts are not hmnebi- 
yed-condirionally;yav chey.cieptoperly Motual:Cuſes eath &f other; As iy Sale, 
-che Obligmene ro detivertbe Wate, and _ 'the Prizes in Permbtation, the 
1 meBachenged? and Mutual Obli mentsfor Jelivery{thereof;”afe the Maroal 
Canis each'ot orher; (in Lorarien, the uſe of that which is'let tor Hire" and the 
Hire: are Moucual Cauſes, andifo are the Obligations bit Inude ;; otherways,. = 
:Obligients arenot:the proper! Cauſes each-0t viher, - bur either wholly dit 
:Matrers;- which re-frequently\icenmulate in- the ſame Chyhrradts ; of chiode © 
utithe occafion'and'morkve;'and not the-propet cauſe of the other: oh Sathec Xo 
+64 Algnays'muſt be confiderin all theſe,” 8 
© For ths frþ;''The Civil'Law'ls for the Negative, otherin Reciprocal Cone: 
4raQs; neicher Party\can have :effeual- Aion, except>#{6/ perform the whole 
& on his. parc, > As rothefirſt member of the frf*Cale,] there is no que- 
Rion;- bur when the Morea Obi menes are conceived conditionally, he that de- 
-manos.the one-part;' muſt- perfor the other; As to che other Member, when 
1the Obligments are: Mutnal: Cauſes eachiof othes: expreſſy; -12#when the Contrag# 
bears," for the which Cauſes 4 *0t when by thE tiarure of he thing it appeareth fo 
-tobe:: Tr is moſt: confonanc/to.reafon, co-the'Tivil Law and our Praftice, that 
zheither Party ſhouldiobtain [wplemenc of the AT u3 ooeren fo'him, cill he tulfil the 
Obligmentrs by him, - . 
\ Asto the ſecond Caſe, Whether an Aiemy Charging. or Purſuing upon a 
Mutual Contra, be in any better caſe than the Cedent; or can crave Implemear, 
till the Cedents part: be performed, the-difficuley-is here, that if Afﬀignays be 
0! with the Obligments of ptje Cedentgitwill mar Cammerce,and render ſuch 
er7as ineffectual, as ro ſummar Execution,qnd ſo Jens, oy therein for Li= 
quid Sums ot Money; 'might'riotbePo en or A wo » nor any Execution 
valid thereupon , biit chis will hor fol ow, - for Arn Executions be ſum- 
aetly uſed, they will ſtand valid ow the.effeR will cry cl1] che other 
art be performed : Bur the A! fignay having no Title ſplpended, to. compel his 
edent to perform his part z therefore the othet-Contracter muſt either be 'de- 
cerned to aſſign his pare of the Thntra@ co the Aſſignay, 'that thereupon he may- - 
© for performance, and that before the Extract ot his Decreet;or rather execu- 
n.may.:be ated, except as-ta Adjugication tor, his Securicy, till he procure Im- 
pement-of his Gedencs part gr otherways, ghar he figd Caution, that the other 
| Eleramatn diligence agaiaft his.Ce eoc. for perfor Nance 
hal make up what ſhal be wantipg to himgas wagdone in ecaſe 
b, by. vntra Roſs; wherein 2n y. upana-Contiad for the price of He 
REAC 0n87af his Qedenc ed-rocaufe the Tennents pay certain bygone 
arm: dhadogate > Agny was0rdained to figd Caution for ſatisfying of theſe 
"ITT efdenc: 'Ferbcn5 1 627%; Conningheme..contra Roſs... Hipe,Con- 
ens contra Doweles, - And-though: 3 Nogatar was foynd to-have 
he price ob-Lauds,.due by 2 Conga, though the Rebel. had.not perſor= 
do} wed bisp; —— [OW IV 4 > Money wh eg where there 
is & og. aledged-of the.inſolvency ot <7 Yeg;a Donatar; purſuing: 
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natar obtained. the Fens to be. red 5 but chere it- was: known, che: Donal «| 
was in truſt for the Rebel, who was in power to perform, Fen; 2.8. 16734 Loli. 
Lyon contra. Forbes, But there can: be \no. reaſon-thar the-one-part of the; murliſ;,; 
'E FD ; be. effecrual withourhe. orher, for it the CedentscBack-bondiapgy 
would. affect. the Aignay,wuch morewhen ix/isin the. ſame Coneract, yeaythough 
the. Matter proceed /\not-by way of Contract, but by Bonds apart s: if thereby:itap 
pear, that theſe Bonds.are: Mutus] Gauſes one of.8n0ther, the.effect ovid:be dy 
"ſame, and; though ghere. be.no- more. ro:proveotharithey are Mutual Cauſes;:by 
thar they are of the fame Date,/ and belore. the fame Wicneſſes, the £oizr- will 
readily. examine the-W.itneſſes inſert, ex off i656," whether they ibe Mutual Cauly 
each of other; and therefore, whereaBond qeary ir bear, that the Creditor ſhoui 
ratifie, a Diſpoſition of, the ſame'. Date, at his Majority;:under a-great Penaly, 
the Bond. granted apare;to that Party of that; ſame! Date being Aſſigned, «the 
Abanay na fonnd to: have no. power to uplite the principal: Sum, till che Cedex 
either ratified it at- his Majority,: or were paſt his: «vm #t-les,; without Reductig, 
Nov..I 4: 1628. Cumming contre: Cummings: Jn.this.Gaſe, the Bond: Aﬀigad 
did exprefly. bear the; Price of the Land, to:which-the other Bond of+the [ſais 
Date was relative, - :The like was found, as toWtits: of the. ſame Date, with 
Contract anent the ſame, Matter,” though not mentiofled in the Contract, iHupy 
Contract, Dwncrub contra ( hapman 2 But if in'ontracts; or; Mutual Bonds, th 
Mutual Obligments ;haye differeat-terms of -performance, a Purſuit upon the ay 
part will not be ſtopped,by not performance of: the, other part, while the terms 
greed for. the. periormaace 1s not come, New,28,:1676., Garmichal of Balm 
contra Dempſter of, Pitliver,, this was between the ;Parties Contracters ,but-whi 
a prior Bond of boxrowed Moyey is given with mention of the Cauſe, - che meay 
4..ng of .Contracters muſt;be, that chere ſhould be go <ffect thereupon as to Singulg 
Succeſſors, . yea even as to.Contracters, .when there is no Back-bond or Conditioh 
but a ſimple Bond; of borrowed Money, - which. imports Acceptilation or [nnoys 
tion of the foimer, Mytual Obligment, tor in-both the tormer- Caſes, the Cankiif © 
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In Mutuo transfertfſt Dominum.  * © £ 4 if Yaronge fe ribed, 

' Senacus cooſulcum Macedonianum, & Vel- 9 Borkowers diligence. 
_ lejnnurms, MM ” php OY Io Precariums | } 
ani es 114 Commolunm, bwpold, 
Specialities in Mutuo..- - +, 4 . 13 AGiong ariſing from Commodatums 36 
'AVING <hus treated-of Gontrrads ih general in the preceeding* Tit 
- ye come now to particular Contrads, according to the order propoſe # 
© il © Loxy comptehienderh both the Contracts in the Law called Mniuun yl 
©: * - Commeditum ; by the former; 2 thing type der given, i 

_ the like co be reſtored in the ſame kind and quantity, though not the fame'ind 
vidual; - A Fungible is that which is eſtimate according to the quantity, and isnal + 

_ eafily diſcernable, not'noticed inthe individeal-or particularbody,' but only'inty 4 
like quanticy 'of the ſame*kind, thechief of which is Money, where ordinarly th 
extrinfick- value and'common rate is regarded,-withour reſpect to'the matrer, ami 
fo what-is borrowed in Gold may be/piyed in Silver, according to the common ti! 

_ of the place; unfeſs ir beotherwayFeorieracred-:"fuch a}lſoareWine,Oyl and Grain -;: 
wherein; che quanciry'is ever refpecred in the ſamekind, as inthe Joan'of Wink 
payment muſt had, not'only by-che'Wine of the ſane Countrey, bur if clherey'®>: 
TEILL 8» on 
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# difference by the Wine of the ſame place of the Countrey, and {0 ofall the ”. 
ets. for it is never accompted#' quantity, where there can be other differencey 
marked. Theſe Fungibles have no fruit or uſe,” if they be retained; and there- 
ale. the end of the Contra, and purpoſe of the Cornitracter is, that the pro- 
a-erty thereof ſhall - paſs to the Borrower from the Lender, and may be by hin 
al lieoate ; and thence is its name, for Mutunm oft quaſs de meo tnum, 1, 2. fe de 
ll davicreditis : Salmaſiue alone denyesthis, holding that the intent of thisxContraQ, 
be iv efttran15ferre dominines but to give the uſe,Scthat the alienation falls of accident, 
lll becauſe: Law -makes no differenceof quantities of the ſame kind; ſo that if Money 
I befound,ReBiturionmay be made withoutany Contract, though not in the ſame 
ll Money, bur in the like, whereinthere is no-confent, and ſo can be no'alienation. 
ill ..2 Yet the common opipion holds, that the purpoſe' of theContraRers is to 
1 alicfface, . becauſe they know'withour'it there can be tio uſe: And if4 Fungible 
the be nar lent: to that purpoſe, but only to be detained, as in ſome caſes it nay, as 
Money to make a ſhow with,to appear rich, or to make a fimulate Confignation, 
i there the borrower without 4njury, could not alienate, neither is there Mutubm 
ol inthat caſcgbut Commodatum, and hewho findeth, unwarrantably alienateth his 


ell Neigbours Money, and may. be compelled, not only to rendes the like in cure 
hi cent. Money, but to render the fame Species and piece of Money, So he who 


7 the caltody of Money, it he medle with it he-commits Theft by the Law g 
ol hence: it follows, that the whole peril: of the thing lent, after delivery, isthe 
pls boteawers, ejns-eſt periculum cujus eft dominium , ſo that Money, or any othet 
06H Fungible thing lent, though it'were immediately taken away by force, or des 
froyed by accident, the borrower 'is obliged to pay itz So that the tranſmiſ- 


res. fon-of the Property of things lent Amino, is ſo neceflary, that without it, it 


of Contra, and tranſ-changes'it ind Commodatuwe. 


av cannot conſiſt 3 and ifa pation or condition be adjeRed;” though with interpoſli-. 
lc tion of a Stipulation, thar'the thing lent ſhall not be alienable, it deſtroys the 
El : It. is not bere-neceſſar to'repeat the general requiſitges of Mutuum, common to 
aki other Contracs, as that it muſt be done by an a&of the Will, with Underſtand= 
ZF ing, and ſo is impeded by Error in the ſubſtance ofthe ContraQ, and can- 
I not be effeRual by infancs, Furious Perſons 3 nor by the Civil Law could it be 
+ done by Prodigals, which we notice not, unleſs they be interdicted: Neither by 
4 Minors having Curators, without their'conſent. Nor can they who have not the 
i Right of Property lend, except by Commiſhon, becauſe they cannot tranſtir 
SY more than they have ;- bur: Afvtuwmw ' may be conſtitute by fuch as can ContraE 
effetually, having 311 the former requifites of the Lender, 

- 3. The Civil: Law had this Exception' further, per Senetuſ-Conjultum Maceds- 
+ 2iazums, probibiting and annulling all lending to Sonsin the Family, which our 
4 Cuſtom owneth, and looketh upon Sons at moſt, as under the priviledge of 
\ F Minors, if within age 5 and-if- they contrat without their Fathers conſent, 
who is their lawful Adminiftrator, their*deed is. anullable, unlefs it be of ſmall 
6 Importance , or be in ſuch matters, wherein they uſe ' to Negotiat. Our 
{E Cuſtogy in Read of the Sewatus-Confultum Vellejennw, 1n favours of Wotiietl, 
ff whereby they conld not interpolſe as 'Cautioners, or atiy ways be Surety for 
2608 Athers, hath indulged the favour to Wives, that while they are Married, they 


lf cangor effeQually oblige themſelves, orherways thenin reference to their Lands; 


+8 of-which formerly, Title. Conjugal Obligations & 16, ah : 
«n&ll +4 Becauſe of the matter, things cannot fall under Metuwxv, which cannot b& 


wy heated, and which are'not' properly Fungible( as Money, Corn, Wine, 


Oyl 
y thelfl 2nd 1 doubt not but Oxen, Kine, and Sheep, ate mutuable, asis ordinary NL 
8 $0w-Goods , which are- delivered to the Tennent with the Land, for thelike 


| * Shmber and kind at his removal. | | 
rail 115+ /4s to. the ſpecialities of Intra, Firſt, It is not Conttated without des 


a6 Iyery of the thing lent, and it hath very liztle, either by the Civil Law, or our 
7 Es N 4 M4 *  . Cuſtomes 
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Cuſtoines, . 23a nominat Contra@; buc.what- is competent/by. the Obligacion 
Reſtitution, or Recympence 3 / and, therefore,, Promutwner, ' per indebite ſolutu 

where there is no ContraR,. is equiparat to. Maizvww; for: the like, not only 
kind, but in value, muſt be repayed, though 'nothing be expreſt thexeofy & 
he who.lent ſo much Wine, is'not, obliged to accept the ſame kind of Wine, buy 
alſo the ſame value; .as.it helent old Winez:.he is not:obliged -to:take new, whidh 
is accotpted worle.. 4-3 /. de rebus creditis, and 'this is rather by that equiv 
lence,” duein Recompence, than.by.any taciteBaRtiong. underſtood to be imply; 
ed in this Contract. | And.. it were, more .convenient:for Gommerce, that they 
ſhould be underſtood. a contrary PaRion, that being repayed: in the ſame: kink 
there ſhould be no:debare of che equivalent value, which Jeavesa perpetual jy 
certitude in all ſach: Contracts, raifing ever a quarrel, that the repayment is ra 
as good as the thing lent, accarding as there is difference ofthe goodneſs of Wikha 
in the ſame-Countrey; yea, in the ſame'Field 3, likewiſe there'is a difference 
kinds 'of Money ,. Silver or Gold, and-in;the Intrinfick- and Extrinfick Vald 
wherein the comman;opinion-is, that-not- only: the Kxttinfiek, bur Intrinfig 
Value is to be reſpected,. that the iame weight and ſpeciezob Money 'may be i 
payed, But none make difference of Gold or Silver,; notallayedy and: albrejat 
Copper or Layed Maney... Our Cuſtom: was to have repayment of the ſamely 
erinſick Value,as appears,Par. 14.5 1: cap-36, Par. 1457: cap.rg. Par. 25 55- hy, 
35. Buc that was well altered by a-poſterior Cuſtorn, allowing. the Grraee 
for the time, by the, Extriofick Value-to'beſufficient;. in allRedemptions, mid 
more in perſonal Contrags,' which is moſt-convenient z ſeing Money is regardel 
as the Token of Exchange, and as a Fungible; not.as a body Luz. in pr. ff, de Ah 
exvpti.z_ and. it, is not to, be ſuppoſed, that if the lender: bad-keeped:his Aoi 

om the preſent: borrower, that he would have loſt the: profite of it, or keep: 


= 


yp fill the Extrinſick Value might change. | cane Fry , or that che bay 
_y 


rower was to keep it by him,. but.tamakebpreſent uſe for which: cayl 
we notice. not the Intripfick Value, even as'it wazat the; Termrof payment, | 

. 6.. The Civil Law gits ſo little to Mwtwm, by the Nature of the Contra 
that it is amongſt the Contracts ſfirid#s juris, where-nothing is underſtood bt 
what is expreſſed or necefſarly conſequent therefrom. And; therefore, there 
no Annual. or Profite, due in Acwtzos, yea, though it be 'exprefied by Paction 
K will not ſuffice by the Civil Law,unleſs it be by Stipulation 5 So we allow 
profite i= Mutvo, unleſs it beſo agreed upon, which may be by Paction, ' eye 
ex intereallez 10 which caſe ic retains the name of Mytwww,though it be ratherbi 
cation of the uſe of the Fungible,for the Annual,as a competent hire, and ſow 
ſhall ſpeak toAnoualrents, noc here, but; in- Location z yet the Law did allow toll 'j; 
Hume, that any thing might betranſchangedina Fungibles as the price thets 
of, and that Fungible:copſtitute i#* Mwtwnw, which is equivalent, as if the Fus il 7, 
pible had been really delivered, /. 112. fo de rebus creditis. And. any Contracth 
alily changed in Mutane, per fitionew-breuis manxe, as if all theſe alterations hi 
xen aCually made /. 9.4.9, de reb. cred. But if it were but acknowledged, 4 
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ment apoh the Drawer ofthe Bill, to take that Mandat effe&ual, wherein Ms 

wa is implyed, if the value received by him be numerat Money , or gf ary 
other Caule, ſuch as delivery of Ware; and there is in it, io brevis wants, 2s 
*Frhe Ware were ſold to the drawer of the Bill, and the Sum in the Bill were the 
Price received, and delivered again in Loaftig There uſeth two or three Bills 
tobe drawn for the ſameSum,which do bear,to bethe fiſt, ſetond,and third Bib, 
and the payrnent of any one fatisfies all : the fixed form by Cuſtom of —_— 
uſe of theſe Bills, is by preſenting them to him upon whom they are drawn, a 

if he accept the Bill,heWrites thereupon, Accepts, which'it it be ſimply,be becomes 
yable in the Terms, and at the time mentioned in the Bill : But ſometimes the 
Accepter doth qualifie his Acceptance, which the Creditor by the Bill may refuſes 
and require Either fimpleAcceptance, or may Proteſt for Non-acceptance 3 but 
if he ſuffer the Acceptance to be qualified, it imports his conſent, and he cannot 
Proteſt for Non-gcceptance, as it the Acceptance be to a Jonger day, then#hat 
which is contained in the Bill : Or if it bear Acceptance, if ptoviſions come be- 
twixt and the day; or if Wareor Bills in handdo raiſe the Sum. At or after the 
Gay, the Bill is again preſented, and if. payment be not thei made, the Creditor 

in the Bill Proteſts for not payment, and both theſe Proteſtations muſt be by In- 

ſtrumebht of a Nottar, either for Non-acceptance, or not Payment : Which In- 
ſtruments with the Bill, make ſufficient Probation, both againſt the Drawer of 
the Bill, and againſt him upon whom it. was Drawn andneither Witneſſes, nor 

the Oath of Party will be ſufficient to ſupply the Proteſt s So that the Inſtrument 

of Proteſt, is novonly a Proof,but a Solemnity ,requifite. Theſe Proteſts may be 

taken againſt him upon whom they 'were drawn, either perſonally , or at his 
Dei houſe, which wasſaſtained, though before preſenting of the Bill, the 
| party upon whom it was drawti was dead, Fuly 3. 1664. Kennedy contra Hut- 


© Upon Bills. ſo Proteſted, the Creditor in the Bill hath A&ion, both againſt 
bim upon whomthe Bill was Drawn, ifthrough bale he hath either refuſed 
to accept,or to pay,and ſo ifhe had Proviſions in his hand, he will be decerned 
to pay z and if without Proviſions, he accept and'pay, the Drawer of the Bill 
becomes his Debitor, ex Ma##0, or ex Mandato, The Creditor in the Bill may - 
alſo return upon the Drawer of the Bill,, who will be Decerned to pay the Sum, 
with the damnage the Creditor hath ſuſtained through its being Protelied, 
Wherein will be comprehended the Expenſes of the Purſuit againſt the Corre- 


I» Joodene and the Profit the Creditor in the Bill might have made, if according 
" toit, 


he had received bis Money, which will differ in ſeveral perſons and caſes 3 


wh} &ifthe Creditor in the Bill be not a Merchant, the ordifiary damnage will be the 
\Exchange, that is,the rate ordinarly given at chat time, for anGrering one” 4 


2m the place, at which the Bill was drawn, tothe place to which it was dii 
but if the Creditor in the Bill was a Merchant, and was to Trade with the Sum 
Mt.the place, towhich the Bill was direct, he hath alſono more but Exchange ; 
ut if he was to Trade in any other place, before he returned to the place 
there the Bill was drawn, be will not only get Exchange, but Re-exchange, as 


L | 10k (rapes in the profite of his Ware that he was to buy, at the place t6 
y ic 


he was bound, fromthat place to which the Bill was dire&,for theWare 
Ae was to buy there, and for the lofs of his profite ofthe Ware he was to buy at 
lie ſecond Port - butthough there inight be further progres in his Traffick, his 


"FJ .$amnage is nofurther extended, than to Exchange aud Re-exchange; he hath 
= $0 Re-exchange, if wanting credit at that 90%; ke be neceſſitated to return 


Empty, or buy on truſty and jn all, the Oath of the Creditor in the Bill, con- 
x77) og i defign with the Brll, muſt be fufficient Probation, and is Taxable, as 
$in /ifem are, when they appear Exorbitant : if the Bill of Exchange be 


"34 


ery ſatisfied by an incervecning accident, which the drawer could nor prevent, 


be daminage will be modified or taken off ; asin the former cafe, ad 
| O- ' dent 
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dent upon whom the Bill was drawn, dying before the day of payment, the Cre. 
ditorin the Bill having Proteſted at his Dwelling-houſe, and not infiſting againff- 
his Succeſſors, but returning againſt the drawer, he got no Exchange or Re-ex- 
change; yer certainly, the drawer of the Bill being thereby obliged tg deliver 
the Money, at the place to which the Bill was direRed, it had been no tretch to 
give him Exchange. | T 
'Bue if the Correſpondent, upon whom the Bill js drawn, Break, or become 
Inſolvent, full damnage will be due by the drawer, whoſe part it was to have 
his Money in ſecure hands, unleſs the Correſpondents Inſolvency be, by the d& 
Jay, or fault of the Creditor in the Bill , for though there be no determinate 
time, at which he is obliged to preſent it, yet conveniency and ordinary dilj 
ence is implyed 3 but if the delay tall by an accident, though the Correſpons 
= break before the Bill be preſented, or payed, the drawer of the Bill will be 
| Iyable for the value received, but for no damnage, July 1. 1676, Door Wal, 
lice contra Simſon. i: 
Theſe Bills of Exchange are Probative, though: they neither have Witneſſes, | _ 
nor be Holograph, by the Cuſtom of Merchants, becauſe of the exuberant truſt M | 
among them, and becauſe they do not*ly over as other Securities, but come. { 
quickly to be queſtioned, it they be not ſatisfied, Yea) a Bill of Exchangeby Þ | 
a Drover, neither having ſubſcription-of his Name, nor initial Letters there b 
but a mark, at which the Writer of the Bill Wrote, this is the mark ofthe draw- 


er of the Bill, the Writer and ſeveral, Witneſſes being Examined, ex officio, and I 
7 deponing, that it was the Drovers Cuſtom to mark Bills thus, which he readily Y 1 
payed, though of greater Sums than this, which was an hundred Pounds Sterling, W þ 
and one Witneſs deponing that he ſaw him ſet to his mark.to this Bill, che B 
was ſuſtained, 26, of Feb. 1662. Brown contra Johnftoun, : fl 
Bills of Exchange are alſo tranſmitted without any_formal Aſgnation, or Int- i C 
mation by a. Note upon the Bill it ſelf, ordering it to be payed to ſuch another ſÞ tc 
andBills of Exchange have now ſummar execution,byHorning,as if they did con al 
taine a Clauſe of Regiſtration,by theAR 20. Par,3. chap, 2. 1,2.V Vhich was very if 'tr 
fit for the expediting.of Commerce; the firſt Order carries the Right of the Sun i In 
in the Bill, without neceffity of Intimation,” yet payment made bore fide by a-po- i in 
ſterior order, ſecures the Payer. | = _—_ 
| Bills or Precepts,not bejng amongſt Merchants, or in re wercatoria, import only | 'an 
warrandice' upon the Drawer, and give aQion againſt the perion upon whom If :c04 
they, are drawn, but neither require the Solemniries, nor have the Priviledgear | {cl 
Eff-Qs of Bills of Exchange, but have ovly the Effe@ of Afſignations from the caf 
Drawer upon him whom they are drawn. Yca,onaBill of Exchange amongſtMer- || lue 
: chants, not bearing value received, was found only as an Affignation, withoutaſ:the 
cauſe onerou®, but not as ameer faQory,which the Drawer might recall, and to: 
by a poſterior Bill exclude the former, Fuly 24. 1698. Hume contra Hamilio con 
' Letters. of Credic among Merchants, are equiparate to Bills of Exchange BJ ſide 
ſome caſes, but in others they are but Cautionary for theſe, in whoſe favours th be 
aregranited 3 and therefore, a Merchants Letters of Credite to honour anothaF caſe 
Mcrchants Bills, was only found effefual, as to ſuch Bills as were accepted at ſr 
payed, and whereof repayment was not made, and advertiſement given to the-ol 
Writer of the Letters, of the particular Bills, not payed in due time, before tle "am; 
other Merchany became Infolvent, Jan. 17. 1681. Ewing Merchant in' LonawF ni 
contra, Burnet. vid, Marius upon Bills of Exchange: Lex Mercatora, 8c, | |; Ute 
\ ©}. The other kin of Loan is called Commodatam, quaſi commods date, ali ch 
it is a Contra@ wheteby the uſe of any thing is freely given to be reſtored, teſſ au 
fame without Deterioration ; if it be not freely lent, -but fora hire, it is Location} com 
if the like be reſtored, it is Intuum 3 but ifit 'be loſt through the Commodati g fare 
fault, or otherways Deteyjorat, the value muſt be reſtored, eicher as it was eſſh'law 


- *mat by thepartics before hand, which changeth not its Nature, $a, Inft, Quib wad & 
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Eſtimation is to be according to the rate of the thing lent, at che time and place - 
- appointed in the Contra, /. 5. is pr. ff, Commod.or as it was worth the time of the 
Sentence: But Reſticution muſt be made without: Dererioration, except ſuch ag ne- 
.ceſſarily follows the uſe for which it waslent :. As Cloathslent may be-worn,and I 
Cattel lent become older, 4. /. 5.4. 4. Orif a Horſe be lent for x long Journey, = 
and therefore become leaner, without the Borrowers fault, bes not obliged to : 
make up the ſame, , fir. ff; Commodati ; But all other Dezeriorations muſt be made 
up3 anditmuſt be lentfor uſe,that it may differ from Depoſitation, which admitsof 
--no uſe, but Cuſtody, and ſosnot for the benefit of the Depoſitar, but of the De- 
ponent, or him who Depoſiteth, | | 
This Contra may be celebrat amongſt all that have the common requilitesof 
| ContraRting 3 yea, if the Lender have the Poſſeſſion, he may lend, though he 
haveno Property 5 and Servitudes and Habitation may belent /, 1. $. 1. 3» fin. 

: b. tit, And though the Lender have neither Right norlawtul Poſſeſſion, the 
Law faith, 7. þ ſeruxs ff. Commodeti, that this ContraQt hath effeq, which: is only 
to be underſtood, that the Aion Commodati is competent,but not as to allEfteas3 

' for the Borcower cannot effeQually detain the thing lent to his day, or any fruit 
thereof, ſeing the Lender had no Title; but his having or detaining is not Thift 
norRobbery, as whena Depoſitar lJendeth the thing Depolitat, , 

All things may be lent that can have any uſe without Conſumption of their Sub. 
ſtance,and ſo Fungibles cannot be lent, unleſs they be given «d Powpem, as Money 
lent, to ſeem Rich, or to make a ſimulat offer or Confignation, /. 3. $. fire 1, 4, 

g b. A | ; p s ; 
if 9. As to the Diligence due by the Borrower, the cafe muſt be diſtinguiſhed ; 
for ſome things may be lent only for the behove of the Lender, as he wholengs 
1 Cloathes, or inſtruments to his Servants for his own uſe and honour z ſometimes 
e&: = toboth the Lender and Borrowers uſe, and ofteſt to the Borrowers uſe alone 3; in 
ot} | all caſes the Borrower is obliged de dolo : Yea no PaQtion can be valid in the con» 
ery | 'trary, as being againſt good manners, /, 17. is pr. ff. hoe. tir.l $3. ff. deR, Jurg,. 
Innocaſe isthe Borrower obliged for any Accident, as Death, Naufrage, Burn- 
ing, unlcf he hath undertaken that hazard, either expreſly or tacitly,as lu Com- 
-modato eſtimato,which imports,that if the thing periſh, it is loſt to the Borrower, 
and he muſt pay the price, 4. 5- 4.3. f. commodati For as in dote effimata.ſo in 
;commodato aſtimato, it isin the Debitors option, whether to reſtore the thing it 
{|fintire, or theprice to which it is eſtimat z but if theeſtimation be only in the 
the Y caſe. of the Deterioration, orloſe, it doth no more but fave Queſtions as tothe va- 
het | ue; and is not commodatum eftimatum, as was found, November 17. 1668.betwixt 

a the Towns of Arbroth and Momiroſs : Or that the Borrower hath applyed the Loan 
toanother uſe, than it was lent for 3 in which caſe it periſheth'to him, yea, be 
\committerh Theft in that miſapplication./. 5- 4.8 f. commodati : Soifs fault pre. 
ſide, occaſioning the accident, as if Money lent for ſhow, being carryed abroad, 
the be taken by Robbers, /: 5.4. 4- f; 4. t. 4 1:4. 4: f de'O; & 4+ But in the firſt 

a caſe, the Borrower is only holden for the grofſeſt faults and negligence; in the - 
wil. , for ordinar faults, cu/pz levs 3 in the laſt, for the lightelt fault,” and is 6= 
vliged for ſuch Diligence, as the moſt prudent uſe in their affairs, d, 1. 5. 4. 2. |. 
tnmodati. 1 
{ n0.PFrecariums is a kind of Commoedatum, differing in this,thatCommodatuw hath a 
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7 feterminat cime, eichegexpreſly when the uſe of a thing is gjven to ſuch a day, 
, all hich an uſe, which importeth a time; as lending a Book to Copy, muſt infer fo 4 
|, of auch time as may do it: and lending an Horſe to ridea Journey, muſt import a - 


otion;}{ competent time, But Precariums is expreſly lent,to be recalled at the Lenders ple 
datd h are, 1 1. F- de Precariog4.2.4. 2. eod. and ifnothing beexpreſt, itis prefutned 
Is © 4 law, Commedatur, during the uſe granted, unleſs there be-no ſpecial uſep#preſt, 
7. EE > 20's ; 11: > Wh 
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' 3nd then'it'is eſteemed Precarives, becauſe there can be no time conſequentupun. 
Seneral uſe, d. 1. 2.4. 3; is CET 
11, Commodatum is ended by the ending of the ſpecial uſe, for whieh it is grans 
ted, or the time-prefixed, 1.17.5 3: ff. Commodati; or by Revocation' if it-be 
Precarizs, or by petiſhing of the matter lent 5 but Precariuss is not finiſhed by the 
death of the Lender, till his Heir re-call jt :- Bur it is finiſhed by the death of the 
Borrower, unleſs it be otherways agreed, X | 
12. From Commodatum arite two AQtions, the DireQ,whereby the Lender may 
call forthe thing lent; 1.5.4. 9. hb. 8. And the Contrary, whereby the Borrow. 
er may call for his Expenſes, wared out neceflarly,or profitably on the thing lent, 
more than is neceſſary to preſerve it in the caſe it was lent, which he may uſe by 
_ way of Exception,to have Retention till the ſame be ſatisfied. a, 1, x7. $. 3; 


mm 


TITLE XII A 
Mandat oz Commlsion, where, of Truſt, ec. 

T Mandatum, or Commiſſion. 11 Kinds of Mandats. 

2 'The Terms of Mandat s. 12 Tacit Mandats- 

3 Acceptance of the Mandatar. 13 More Mendatars, bow far they may Al ſt 

4 Mandats in things lawfal only efſeGual. verally. 

5 Acceptance muſt be freety. 14 Whether jojnt Mandatars are lyable ing; 

6 Mandats are perſonal, . lidum. |; | cog | 

7 Howfar Mandatars may intruft others. 15 The effes of general Mandats; I 

$ Mandats are Ambulatory, and Revockable 16 Spectalities of Offices amongſt Maw 

by the Mandant. © dats. | 

- 9 - Mandatars Obligation is to perform,in for= T7 Specialities of Truft amongſt Mandats, 4d 

« *:-:7-ma ſpecifica. | 18 Obligations of Exercitors, , 

10 Manidetars Diligence. - 19 Obligations of Inflitors. © 


to be expreſt by way of Command, or Precept, though this be ſpecia 

2 . in a Precept,that moſt Mandats are free, and may be refuſed , bnt Pre 

- .{cepts may not; when the Party upon whom they are drawn, hath pro 
viſion.from the Drawer: Or otherwiſe. it is called Mandatum, quaſi-de manu dainw, 
| becauſe it is given out-of the hand, or. the management of the Mandant»give 
to the Truſt of the Mandatar, The requiſits of this Contra&, mult be, fir, A 
| Deſire, . Warrand, or Order, upon the part ofthe Mandant-to the Mandatar,'to 
. do. ſome. Afﬀair, to--the-behove of- the Mandant only; or-of the Mandant- aid 
Mangdatar,  asto mannage that which they have in common; or tothe behove of: 
third paxty.only'; or:of a third Party and the Mandatar, or of the three joyntly; 
for if to the behove ofthe. Mandatar only, it inferreth no Obligation, but-ratheſ} ; 
1s a meer Counſel, in} whatſoever Terms itbe expreſt ; as if Mevias deſire orcon 
. mand\Titiws, not to imploy his Money upon Annualrent, but to buy Land they | 
with, . or.;particularly to:buy ſuch Land, there ariſeth chence no Obligations I} | 
is true in Crimes, ſuch defires may infer puniſhment, 1, x1: $. 3. + de injur. by "tt 
C. de accuſat. Bur no:Qbligation in: favours of the Party deſired. +»Or when} 
Commiſſion is granted only to the behove of the Receiver, it tranſmitteth aRiph ibe 
to him,..and-no. Qbligation upon him. So perſonal Rights are tranſmitced byÞ 1 
\lugnations, which are Procuratorics, but to the Procurators own: behove; fan 55: / 
are alſo, Precepts for taking Seafin or Poſſeſſion, wid, tit. Init. de mand, ujqueuli "pe 
» &, F = | | phy tf p 
2., As. to ithe Terms in-which Mandats © or Commiſſions are expreſſed, if ithe 
any way; to the behove of the Mandant, there is na difference what the exprelilY | 
on be, unleſs the words be Merdicatorie, importing the defire ofa Donation bull | 
if.it be only tothe behove of the Mandatar, or of a third Party, or both, with *wit 


| C M M 1 SSI ON is called in Law Mandatum, either becauſe it uſeth 
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out any behove of the Mandant, then it muſt be confidered, whetber the words 
import only. a Counſel, that the Mandatr do ſuch a thing upon his own accompr, 


5. The laſt Requiſitin Mardats, 1s that the Acceptance muſt be free, not only 
inſofar as the Mandatar way treely Accept or Refuſe, whereby a proper and vo+- 
;;Juntary Maodatdiftcrs from, a neceflary, Command or Precept, whichis no proper 

Mandat, becauſe it is not inferred by Conſent, but alſo in fo far as Acceptance 
- muſt be gratuitousg otherwiſe the Contract thence ariſing,is not Mandat, but Lo- 
ca:ion : 11-4. 4 f+6.t Yet Honorarjes, or Sallarics, for performing of things, 
.baving no proper Price or Eſtimation, alter not the Nature ofthis ContraR, as the 
 $allaries or Hlonoraries of Phy ficians for procuring of Health, which hath no pricez 
or of Judges or: Advocats, for giving or procuring 0, Juſtice. Wi = Þ 
..:6, lr is implyed in the Natzre of a Mandat, that itis perſonal, depending upon 

the ſingular chaice of the Mandant,: which he bath made of the Mandatars Per- 
+ſon; and therefore it is neither.continued na Heir of the Mandant, or of the 
+ {Mandatarz but wworte Myizndators perimitur Mandatim, which holdeth alſo upon 
the Death ofthe Mandatar ;. for this Contrad ariſing from a ſingular affection or 
»friendſhip betwixt both,the Removal of either refolves that Ty - So that in'De= 
elegation, which. is a Mandat by the Creditor to his Debitor, to pay the Debt to 
#the Creditor of his Creditor, 1c was, found to ceaſe. by the Death of the Credi« 
\tor: Mandant;;:and that a Letter written by him to his Debitor to pay his Cre- 
:ditor,, was no Werrand to pay; after the Debitor knew that his Creditor theMan- 
adator- was dead,. Feb, 2-,1528. Executorsof the Laird of Duff contra Forreſter: 


| «Bur here there is an Exception, 7 7es non ſit integra, if the matter of the Mandat 


+be.not- intire; ;- but / that. the ,Mandatar bath entered upon, and performed a 
«part of bis Commiſion; for in that caſe it continueth after the death of either 
bParty 3 It bath 'allo. the exception, bona fide?,, if the Mandatar perform the Man- 
:dat, though after. the Mandatars Death, it be. knew not thathe was dead, albeit 
\the matter was-intire atthe, time of his death,$. 10. 1»ft, h. tif, In General or Com. 
"Pex Mandats;:the-performance of a part doth not continue all the ſeyeral mem- 
{bers or ditiereng Natures of: the Mandat, but only that particular whereof a parc 
done. | TR 


ON 2 7+ Here there ariſeth-.a Queſtion,, whether ,a Mandatar may intruſt another 
_ *perſon, or ſub+commit bis Mandat, wherein the Civil Law, and' moſt 'of the Do- 


'\Rors are in the Affirmative... But the nature of the ContraRinferreth the contra- 


J iry;:-which ought to take place, unleſs Law or Cuſtom were oppolit, which is not 


with us. The Reaſons for the Negativeare pregnant 3 Firſt, tecauſe the ſingu- 


ill Har and perional fitneſs of the; Mandatar is, choſen by the Mandator,and fo cannot 
by "without his conſent be altered. Secondly, It is a common Ground, 'that which be- 
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of the Mandatar,it may,and frequently is Irrevocable,and containeth'a Clauſe & 


' Mandators behove, or in the Name of the Mandator: As alſo, amongſt Manda: 
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longeth not to Heirs,belongeth much leſs toAffignays orSubſticutes, 3;y1t is a coy. 
mon Brockard, delegatau nor poteilt delegere, eſpecially in-the matters of Juriſdigh, 
on, which the Doctors acknowledge, but ſay that it is introduced by the Lay. 

inſt the Nature of this Contra : But they ſhould rather ſay, that the powy 

Sub-committing in Extrajudicials, is fo introduced. It is true, the Reaſoy 
foreſaid fail in ſome caſes, as if the Mandat be of a Nature ſo Common, that they 
ts no diſtinQion of the fitneſs of perſons; as Precepts of Seafin, which are there 
foredireced blank, that any perſons Name indifferently may be filled up : Ori 
the Mandat be ſo general, that it cannotall be performed by one. 

8. It is alſoconſequent from the Nature of this ContraR, that it is Ambulsz. 
tory, and Revocable at the pleaſure of the'Mandator, even though it bear a de 
finit Term 3 becauſe that being introduced in favours of the Mandator, it cay 
not hinder him, culque licet juri pro ſe intredui7o remunciare , which holdeth- 
when the Mandat is partly to be the Mandators own behove 3 for then the i 
tereſt not being wholly the Mandators, he cannot alter the time agreed up 
without conſent of the Mandatar : Yea, if the Mandat be wholly to' the behowe 


rao, as is ordinary in Affignatians, and Procuratories of Reſignation, and Pre. 
cepts of Seafin , bearing to be an Irrevocable Power and Warrand, 
9. The Obligation ariſing from Mandat , ischiefly upon the part of the Man 
datar, to Perform his undertaking, wherein he is obliged to follow the Tenor of 
his Commiſſion, i# forma ſpecifice, in ſo far asit is ſpecial and expreſs, whereinif 
he tranſgreſs, ſome of the antient Lawers denyed him repetition of his expence, 
not only as to the excreſcence above his Commiſſion, but for allz as having 
ceivedCommiſſion to buy ſuch a field, for one thouſand Crowns, he had bought 
for one thouſand two hundred, he ſhould haveRepetition of nothing-But Proculy, 
. 3. $. vt, L 4. f. Mandath, thought that he ſhould have Aon for that pay 
contained in the Commiſſion, which, as the more benign opinion, J»i7injan fol - 
loweth, $. 8. /»ft. h. tit. and'where the Mandat is not ſpecial,it muſt be perfor if fe 
med ſecundum arbitrium boni viri, = | 
10. As to the Diligence whereunto Mandatars are obliged, the DoQors art 
of divers opinions ; the*Law inclineth moſt, that Mandatars are obliged for the 
exaFeſft Diligence, and for the lighteſt Faulty. 13, & 1, 23, C.h. tit. But by the 
Nature of the Contraa,Mandatars, ſeing their undertakings are gratuitous, they 
ought to be but lyable for ſuch Diligence as they uſe in their own Aﬀairs; and the 
Mandator ought toimpute it to bimſelf, that he made not choice of a more diligent 
perſon, which our Cuſtom followeth , but ſtill there muſt be bowa fides, 1. r0.f. 
##, ACommiſfion toreceive Money abroad, was found to infer no Diligence, Juj 
I 7, 1672.E.FFeems contra SirWilfliem Thowſon;The like of a Commiſſion toa Buy- 
ergto lafeft the Seller & himſelf, and to do all other things neceſlaryfor his Securs 
ty,Dec. 16.1668. Fraſercon:Keith,So the Obligation upon the part oftheMandater, 
is to Refound tothe Mandatar his Damnage and Expenſe, and to keep him harm- 
leſs, but this extendsnot untocaſual Damnages, as if the Mandatar were ſpoiled 
in the way, or ſuffered Shipwrack in going about the Execution of the &andat, 
L.26. inter cauſes, h. 6. non omnia, f. Mandati, but this is to be limited, une 
the Aandat do ſpecially require Concomitant hazard, as if a Aandatar be' ſent 
through a place where thereareForcesof Enemies, Robbers, or Pyrats, commonly 
known to haunt the place, by which he muſt paſs. = 
It. As to the ſpecialkinds of Mandats, they are either expreſs, or tacit, to one 
Mandatar, or more, general, or ſpecial, to be performedin the Arandatar, forthe 
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are comprebended the Commiſſions of Inſtitors, and Exercitors, and all Precepty, 

Procuratories, Aſſignations, and Delegations. : 

12. A Tacit Mandg, is that which is inferred by Signs, and is not expreſtb 

Words, as he who is preſent and ſuffereth another to mannege his Aﬀairce witbolF 7 
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contradi&ion, gives thereby a tacit Mandat, 1. qui patitur, 18.1. qui fide elteriae» 

53. fe mardati; torin this, qui tacet conjentire videtur. So he who whiſpereth-his 
Servant in che Ear, if he immediatly Kill or Wound any perſon preſenc, is:/preſu- 

med to give Command to the Servant ſo todo, if there wascapital Enmity betwixt-- 

him and that perſon before. In like manner, the-giving of Evidentsor Writs,yea, 
which is more, the having of theſe, though the giving appear not, is preſumed to 
Conſtitute Procurators; as is evident in the having a Precept 'of Sealin ,  which-. 

x ſufficient, without any other P@&wer given to. the Bailzie, -or Aqtornay. And 
Advocats are preſumed to have Warrands from Parties for whom they cempear, 
without producing any Mardaty not only upon produftion of the Parties Evis 
dents, , or ſpecial -Alledgances in Pointof Fat, which if wanting, the compear- 
ance of Procuratorsin interiour Courts, 1s beld as without Warragd,and'the De- 

creet as inabſence z But even without theſe, if Advocats do no more but appear, 

and takea day to produce Parties to give their Oaths, the Decreet is not in-abſence. 
Hence aWife having herHuſbandsBond in her hand, [mpignorating it for an bun- 

dred Pounds, the Impignoration was found valid againſt the Huſbands the 
Wifes Warrand being preſumed by her having the Bond, Feb, 4- 1665, Pater- 
ſon. contra Pringle, And the Warrand of a. Servants taking off Furniture for his. 0 
Maſter, and giving Receipt in Name of his Maſter, and for hjs uſe, found not to : 
oblige the S:rvant to pay, or inſtruc_ his VVarrand, which. was preſumed to be 
known to the Merchant, unleſs the Servant had otherways imployed the Furniſh- 

ing,. Nov. 17. 1665. Howiſon contra Cockburn. And. a V Varrand was inferred, 

by the preſence of him who had Commi fon to do, and hindred not, Feb,234 2669. 

16 Lo, Rentoyn contra L: Lambertoun, Anda VVarrand of a-Factor or Agent, for 
> charging and Denuncing a Daughter and her Huſband upon. @- Bond granted-to 
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ls, | ber Mother, was preſumed from having the Bond, Dec. 23-1673, Dalmaboycon-/ 
part gra Lo. Almond, ' of 7! HYST1 
ff -13- Mandats given to more perſons, may heeither to. each, or ſome of them 
for 8 ſeverally, by divers V Varrands, or to more by the ſame V Varrand, whereupon: 
theſe Queſtions ariſe; Firſt, VVhen there are many Mandatars joyntly;wherber 
ar they. muſt all neceſlarly joyn before they can AR, ſo that ifone die, the Commil- 
the Þ fion is void? Or whether it be underſtood- to the Survivers,or to the-plurality of 
the Y ther £ Secondly, V Vhether Mandatars be all lyable is foliduwr, or but proiretas 
;- As to the Firſt Queſtion, If many Mandatars be Conftitute ſeverally;or-witha 
Suorum,or plurality expreſt, thereisno Debate, bur. if otherwiſe, the caſeis ve= 
xy.doubtful, and there be pregnant Reaſons and Teſtimonies upon both partsghut 
this ſeemeth to prevail as the general Rule, .that Mandats;joyntly given,” canon- 
Jy'be joyntly execute g Fir#, Becauſe by the Nature of this ContraR;:the per- 
fonal-and ſingular fitneſs and induſtry of Mandatars is choſen 3 and therefore, 
this -being a ſpecial truſt, when it is given:to many, it -is preſumed; that 
the: Conſtituent; Truſts them all joynly., and nor+'a + part of. them. Se» 
wndly, A Mandi given: to ten , cannot; be regularly. underfiaod,: given to 
any leſſer numſſr;or it being given to Titize, Seivs and Maviws,that it is given 
toany.two of them, . It may be objeRed, that where there are many Executors or 
Tutors, without mentioning a Z2xorum, the death of one makes it notito ceaſe,  _ © 
Hope, Executors,. Stxart contra; Kirkwood and-uMoor ; Or the death ornon-ac- i © 
ceptance of ſome ofthem, Ibid. Ruthven contra. '1Fauſide contra Edwon. © 
Fox 3. and therefore, this being the moſt important Truſt, the like muſt/holdin 
allother caſes, | It is anſwered; that the parity holds not 3:for the Deeds of De- 
funds in their Latter-will ace.always extended, that the 'A&-may ftand ; But in - 'Þ 
Conrags it is contrary, whereVY Vords are-wnterpret more ftrialy; andincthis caſe BY 
he difference is clear, that a Mandator, ' iwjer ivos, giving power, itis ftrily E 
;to;be interpret ; becauſe the power failing, returns from the: Mandatars:to: the 
{Mandator himſslf : But a Power given by a Defune in Comemplation of Death, 
Tanner return 3 and therefore the >a is preſumed to prefer all the per- 
4 | ſons 
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ſons'Nominat, to any other that may fall by courſe of Law, Vid: T6. 4. 36; 
in fin. ſupra.” Obligations between Tutors and Pupils, 8c. ces #3) 
But this Rule, as itis founded upon the ſingularity of the Choice, it faileth, and 
muſt be limited, where'that ground ceaſeth, and is preponderat + As Firf?, if 
the Deed to be done, be common and ordinary there, not only the plurality; 
but any of the Mandatars will ſuffice z fo any of more Curators may authorize z 
Minor. Secondly, If the thing to be done, be to the advantage of the Conttitu, 
ent, and hath not a conſiderable hazard or powet to infer his diſadvantage ; asif 
a.Commiſſion being begun to many, of things which admit no delay, it may be 
done by any part of the Xandatars, and they will have aFionew wendati, and not 
wmegotiorums geſtorum only, So Ambaſſadors ſent to Solemnize a AAarriage, 'or re 
ceive a Crown; though ſome of them ſhould die, or diſ-affent, unqueſtionably 
the plurality might proceed. But it would not be fo ina Treaty for Marriage or 
* Peacez much lefforſurrendering a Kingdom, City, or Fort ; and therefore, it 
cannot always be thought that a plurality 1s underſtood, though not expreſt.7 bird. 
ly, In:caſes neceſſary, where matters may not be delayed, plurality is always un« 
derſtood, as in Commiſfions for ordinary Jurisditionss Fourthly , VVhere the 
Conſuerude of the place, or of the Mandator himſelf, uſeth to allow a pluralicy, 
there it is underſtood, though not expreſt. 
' As' to the other Queſtion, where more Mandatars are Conſtitute ſeverally; 
they are nodoubt lyable #» ſolidum, becauſe they are Conſtitute,## ſolidurw £ But 
when they areConſticute joyntly,or added,theDoubt remainethzforthe Aﬀrmative 
is'Firft, The Authority of the Civil Law, |. Creditor mandatorem, 60.4. duobus. 3f, 
Mandati. Secondly, A\beit the Obligation of many,for payment of a quantiry, make 
them lyable but provate;' Yet whereitisa FaR, they are lyable#» ſolidum, And 
ſo Tutorsand Curators are lyable ſeverally, #» ſolidum : But Executors are not; 
becauſe their duty is to pay, ſecundum vires Inventarii z and therefore, in rigore jus 
ris, Mandatars being malverſant, or groſly negligent, are lyable, #» ſolidure, if they 
may /a@ ſeverally, eſpecially in Ads indivifible. | 
© 25s General Mandats dooccaſion the moſt Debates in this Contra 3 for there 
is much -moreclearneſs where the Mandet is ſpecial, which uſeth to be diſtinguiſh 
ed in-Determinat , when both matter and manner are ſpecial, and Indererming, 
when'the marrer is ſpecial, but the manner is not ſpecified z in the former the pre 
ciſe Tenor of the Commiſſion muſt befollowed 3 and yet ifany part thereof be,or 
become unprofitable, and evidently and confiderably hurtful, the Mandatariy 
the latter caſe may ſafely, and in the former caſe, muſt necefſarly do what is beſt 
ſecundum ' arbitrium boni viri, and mult do the like in all indeterminat Mandats! 
Butthe great Queſtion is, -how far general Mandats may be extended, and in whit 
caſes they: are not effeftual-But there is neceſſarly required ſpecialMandats, which 
refer tothe Pleaſure, Choice, or Opinion of the Mandatar, as if it have a Clauſe, 
cw bibers aut plena adminiftratione,or the like : Or where that'is wanting, the D# 
on enumerat multicudes of Cafes, whereunto general Mandats are nor to be & 
ed. LEE | i 
 Firf#, In the ContraRQing of Marriage no general <Mandat, albeit cums liberl 
&c: ls ſofficient, becauſe the affeRion and choiceof the perſon is fingular, ami 
incommunicable. And'albeit Abrabaws Commiſſion for Eleazar, to take « 
for his Sow of bis Kindred, 'was valid, though not fpecial, as to the perſon;'y 
theicaſe was fingular,there being then ſo fewFamilies that worſhipped the true Goil ii 
choice-upon. But recenter Cuſtoms require it to be'ſpecial ,: even as to thepe 
ſon, as well-as to the Family. Secondly, No general Mendat though cum *lberk, © 
canbe extended to any thing that may impors a Fault or Crime. Thirdly, No % 
py Manda can reach to Donations, or meer Liberality, and yet doth tut 
| r gratifications for Services dene,or upon the expeQation that the Receive | # 
may probably be induced thereby,to do matters of importance, as the Giles | #% 
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WW Ambaſſadours, or: Generals,' are not only: valid: as tothe Receivers; but as tothe 7 
Mandatorss. if-there was' probable reaſon,” Fourtbly, General Mindetsiextend' 
not-to Alicnation'of Immoveablcs, bug that muſt» be ſpecially expreſt\.... Fafolily;.. 
General Maxdats:exteud not to Subquſfions'or Tranſactions, nor toinfiſt any 
Adtion Criminal'or Eamous, 'or to-annull that which is ſpecially done by theCor. 
- ſtjeuent, or to diſpoſe of that which was ſpecially reſerved before, citherby Law! 
or deed, as Regalia, or things peculiazly reſerved to'Princes. - Sixibly, A tpe:. 
cial Maxdat. required, ta enterany party Heir-to his Predeceſſor.. The: Civil * 
Low numbered | additionems bareditatis inter atiwe legitimos, and ſo' excluded 
cyen-a ſpecial-Mandat therein c/4But our Cuftomes allow the ſame, :and becauſe; 
Heirs are lyable is ſolidam. toall their Predecefſors Debts,therefore.a ſpecial Mans 
dat is neceflary, Seventbly,, Where in general Mandats ſome things are yams 
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M-conſtitutes him Creditor $, and there is no Qbligation betwixt the Mandatar 
and-the third Parry; Nor is the Mandatar obliged' to inſtru that he bad Com- 
mifſion, - but that is-upon his hazard, who ated with bim, unleſs the contrary. 
beproven by his Oath or Write g and therefore aServant, though by a Ticket, 
Tacknowledged he had taken-off fuch Furniture fos-his Maſters uſe, was not 
kaund obliged to pay, or to inſtruct bis Warrand; eſpecially after his Maſters 
&atb g but the Warrand wasprefumed as knownto the MerchantsNov. x7.1665. 
Lavi/ay contra Cockburn. Truft inthe Right of- Lands, Sums, or Goods, to the 
Mhave of another, doth frequently occur; and becauſe Fraud is ordinarly in it, 
Lis notonly probable by Write, or Qath.of we Truſtie, but ſometimes WH: 
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es are examined ex | 
ftoun contra Collonel Fuleriown, Feb, 6, 1669. Rulecontra Rule: iFeb. 24. 16699) 
E.of Annandale contra 7 oung.Fune 19. 1669:Scot contra Eengtonn. Yew Truft has! 
been found 'probable by :prefumptioas only, Fen, 12.1666, Exccutors of Stevi.) 
ſon' contra; Crawfurd. ' Jan, ':22- 4673, Watſon contra Bruce, But it 'was not" 
found proven by a Declaration upon Death-bed,in prejudice of the Heir, Nov. 
26. 1674- \Patox contra Stirling ot 4irdoch. * 8 | 
* ' A perſon! intruſted io' a Difſpofition"of Lands, having componed for the In- 
truſters Debts, was found: to have no latereſt to burden the {atruſter, with more. 
then what he truely payed out, Nov, x5. 1667, Maxwelcomra Maxwel. neither 
was a perſon intruſted' for payment of the lotruſters Creditors, found to have: 
power to prefer them to the- more timous: Diligence of others, by :Jabibition, 
or Apprizing, though only done againſtthe Intruſter, Fly 24. 1669, Crawfurd: 
| contra: Avderſon, And a perſon receiving Money to buy Goods for another, but 
having bought and received them jn his own name, without mention of the Truſt» 
Er, the property thereof was found to be/in the perſon intruſted, and his 'Credi. 
tors Arreſting, were preferred, Far. 24, 1672. Roiſton contra Robertſonand Flem« 
ing. Yet Truſt in Sums, or Perional Rights, after thedeath of the Perſon incruſt- 
ed, was found not neceflary to be Confirmed, asin boris defundGi of the Larruſts 
ed. Perſon, but that the Truſt might-be proven againſt the Debicor, and the 
neareſt of: Kin'of the Perſon Intruſted, Jxne 9.' 1669. Sireit contra Homeiof 
Brwnificld.” Burt Truſt in-an inteftmentoft Annualrent, found not to make the Pers 
fon Intruſted-lyable for emiffion, but only for Intromifhion,, Dec. 18; 1666. Caſt 
contra Wat; The like in an Aſfignation' iniTruſt; which - was not found to inter 
an obligment to do Diligence, if the Aſhgnay 'was not-required,- either to do di- 
ligence, ordenude; Bur he baving transferred without Warrand, was found ly- 
able for: the. Sum, /a]beit | he offered" to procure a Repoſition, July 28, 1674, 
Watſon contra'Bruce. And an Afﬀignay in Truft, that the Sum might be included 
in his Appryzing, giving Back: Bond'to be comptable in cale of payment, having 
 diſponed the Appryzing without reſervation, was found-lyable for ſo much''g 
the Sum intruſted, as might have been recovered, zJas. 5.1675. E:Northerk con 
tra L. Pittarro. | W- 
Tru#t was inferred by a Grand Fathers delivering of a Diſpoſition, conceived 
- 4n favoursof his Grand-Child, the Diſponer at the delivery, not having expreſt 
the terms of the Truſt, | or his deſign, 'and having recalled and reccived back'the 
Diſpolition, and Dilſponed the balf of the Lands:thererin, to anuther; it was 
thence found, that the Diſpoſition was not abſolute, and irrevocable, but wii 
- Antruſted in that third Party, to be recalled if the Diſponer pleaſed 3 or other 
' ways to bedelivered to the Oye, Fan. 25. 1677. Kercontra Ker, When Trif 
isreferred to a Parties Oath, whether ſuch-a Kight ſtanding intheic Perſon, 'be 
.jn Tra(t to the behove of another, they uſe commonly to Depone, that it is to 
their own behove, which being found'dubious and fallacious, what the meats 
ing of ſuch words were, ſpecial [nterrogators are allowed to expiſcat the Truth: 
And parties uſe co be Re-examined thereupon, as whether the Deponents meats 
_ ing by theſe words,that the Right was to his own behove, and not toanothen, 
,was only that he gave no Promiſe or Back-Bond, ta apply the Right or gens 


fite thereof, in whole or in part to another: Or whether the true meaning '« | : 
the defign was, thatthe other put him upon acquiring that Right, as. being || 15 


fieio, 20 findoutthe Truth; Feb. 2366g. Vile» King-i MN * 


;'Y 


Gift of. Non-entry of:Landg, bought by that other, ſo that 'the whole benefit 4 jj 
ſhould not be 2pplyed ta the acquirer himſelf; for it was not preſumable,thathe | i? 


would put another upon. taking the Gitt of Non-en'ry of the 'Lands he himfel 4 19 


bad bought,to be made uſe of tothe full extent, which being ſoacknowledgedthe 


Gift was found ſo far tothe behove of the buyer, that the ſeller by the warrandie, : 


. ſhould pay no more forthe Non=entry, then the acquirer of the Non-entry gaye 


truly for it, ſeing the buyer had communed with che Superior, and broughtthe : it 


— Now 


TT, -' Monday, ur "Coiiipion;"" "ny - 
{© Non entry 40'rhefame'rae; andrhen purhis Couzin-German to acquireit, Feb, 
1 52-8581. Mr.Balwerixo contra &, Powe, Upon'the: fame" ground nf obtay of 
1 

: 


ton dot Vt ti Ml ER EY rs Ouee” 4c mt-' I Y 
+26 YN p be "I x, > 3 _ 4 £ 4 * . - FE” Is >. T 
£4 5 . EF ”; : £8 Wm 
 Y 4 &. z ; i 


, + 2. eh controls 
& : ef Saget; G , 
a . Sas hoo be eh * he 
= LACY 2 —_ $3 G5 Fs _ n 
Fa ; S. at * . .- as Fo == 
IS Y _ > 7 s > xt 
. . ; $ 
=: A > 
[ » LS 4 


Liferent Eſcheat being examined, whether it was to the behove of bisGoodubro. 
ther, who having deponed,that it was to his own behoye, & dying before he was 
re-examined, his Oath was interpret only, that he had given no Back-bond, or 
Promiſe in favours of his Gable brothers: and therefore by pregnant preſumpti- 
ons the Truſt was inferred, as that ir Zrpther only was concerned in that Life- 
| rentzThat he manag(d ir, and wasat all the expenſes ofthe Proces; That the Do: 
| | oatars Sucecflors never owned it, por confirmed. the Benefit of the Gift, Feb. 13, 


. ; F 


1679. Forbes of Babvenge coltra Ze Bop. of: 


| 
| 18. The Law for utility af Commerce, did againſt. the.commap;Rules forgs 
aid, conſtjrute.an; Obligation upon &xercitors, by the [Daed'or Gontrac«of the | 
1 Maſters' of Ships. An. @xerciter-'is he ro whom the profit of Velilels or: Ships, -4 
+ | whether upontthe Sea, Riversor Lakes, belongeth g whether he” be'9wnpr 6f 1 
| the Ship, or have only hired the ſame: the Maſter ofthe Ship js he that hath the 
| command thereof, who therefgre may Contra& and borrow Money for Repg- 
Na ration gf the Ship,or out.rigging thereof;or for the intertainment of Cj Mariners; 
k | 9r.30y other thing far the ule ofghe Voyage, . And thergby not aaly the Mager 
2 | Contratter, but the Bxercitox, who conſtitute him is .lyable : Yep, if,the Ma 

| ſubſtitute another Maſter,. bis jogagement alſo obligeth the Exexcitor 4 ſo thar 


. whoſoever he be that Contradts with him, who: for the time otficiats as Ma 
«  obligeth the Exercitor, in whax, was,boxrowed far theuſe of the Ship, hn 
þ | 195 Voyage: And there ſeems no neceſſity of ſhowing aCompmilſian, but the ex- 
a | £rcing of che Office is ſufficient 3 apd thereby the Ship 309 out-rigging is bypo- 
i. || _hecat and affefted:Yeagif there be manyExercitoragthey-aregll lyable je ſoliduae; 
y- | 429 if there be many Maſters,che Contrad of one of ther. gbligethche Exercicgrs 
4, | j>yntly:Neither peeds be whoContratts with thecMaſter,infrud thattheMoncy 
.barsxowed, was aQually jmployed taxthe uſe of the Ship, Company, orVoyage, 

nd but this much he muſt make appear, that when belent the Aoney there wasſugh 
of | c<dof it,albeit he be not obliged to take noticewhetherthe Maſter peo we 
Pu it or notzbecauſetheExercitor ſhould havelgoked whom he truſted, If themafter 

| | be conſtitute with power to buy Ware,and load theShip,the Exexcitor ilyable 
to theſe who Contra@ with him, upon that accamprts but this is got praſum- 
.ed upon aQing as Maſter,unleſs his Commiſſion appear, and ſo the q 
traneous Contracts oblige nar the. Exergitors, albeit their faults. dos. by the Edi&; 
\Nante, Caupones, Stabularij,all which js elear fcgomghe Tile #, deBxercitorigatts- 
one, per 11m, ang. is generally in vigour with ws, and all Agmiralities, whoare 
proper Judges of thele matters, za the firſt Inſtance, oh £0 DF4 
19. Afﬀter the fimilitude of the Exercitory AQian, 'the Pretor by che perpetual 
'Eaia, did introduce the In#itary Aion, inwhightheContrads gf Ioſtitors in 
Iclation to that wherein they were intruſted, their. Prepoſitars are obligedz and - 
As Exercitors are as to Muritizye, waters, ſo Prepolitogs arecorreſpondent-in Traf- 
ficque atand; Andloſticorzaretheſe who areintruſted inſuchAfﬀairs,correſpond- - 
;Ing tothe Maſters of, Shipsz which boſtitors are theſe. who are intruſted with © 
keeping of Shops, buying or ſelling,of Ware, keeping of Caſh for\Ex9h ge, 

d ſuch as are ſent abroad to buy Ware. And theſe whoare jotraſted withthe 
Abouring of any Field, or/apy other. like:bufipeb.  Andit is alike of whatlo- - 
xFver Sex. or, Age they be, though. even they he Pupils,who cannar oblige theng- 
Xlves;z or Minors who have whe bevebagh Reſtitution; yet both do effietually 
\Solige their Prepoltitors: And if there be; more Prepoſicors,.they, axe lyable, is 
rd, [ut ſuch Obligations reach noturther,: theo what isContradted forche 
Ale. ofthe: Aſiajr wherein. they are intruſted : Neither are;the,Prepoſitors gblig- 
dich | $%+:V they bave intimate to the party Contrafter, notzo.Comraſt wich gbeir 4n- 
Wtors - Zut if they ContraR bore fide, albeit. the Inſtirar. he ligzica | 


- 


. 
. 


Meg! to Contraft , in ſuch caſes, the Creditors Contracting hows of — 
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are ſecure. , All which appeareth, Title de Jaſtit: afione, {.per 1otuev. But oup 
Cuſtom hath not ſo fully owned: the Rowan Law, as to. lnſtitors, as it has 4g; 


TITLE XIIE 

Cuſtody, oz Depoſicum. 
1 The wtiure of Cuftedy, or Depoſitum. 10 Font Depoſitars, bow far lyable, 
2 Diligence of Depoſitars. . — Nature of Pledge, or pignus. 
-3 Naucz; Caupones, Stabularij. 1a Specialities in Pledges. 
4  Depoſitdtion of Writes, 13 How Pledges may become Irredeemable, 
s_ Sequeſtration. A T4 Clauſs irritant in P ledges. | 
6 Confignatione ' 15 Hypotbecation of the Cropt or Goods for 
Traft.. WES | the. Rent. . . 
£ Depoſitation admits no Compenſation. 16 Hypothecation of the Teinds, for theTeing 
'9 Put admits Retentions Duty or Stipend, . | 


we have no ſuitable Term in our Law, but this Contrat is moſt 
| fitly expreſt by the duty and obligation thereof, which is to keep. 
or preſerve, that which is given i Cuſtody ,*-and it is here fubjoyned- to 
+Mandat, becauſe indeed it is a kind of it; for the Lawers do' not ſo much 
- notice the accuracy of Logical Divifions, whereby no member can comprehend 
- another;as the uſual] Terms known inLaw; and therefore do handle Aandatum, 
Depoſitam &- Pignus, ſeverally, though' all ofthem betruly Mandats and there 
' fore Depoſitum alſo may be ficly defined, to be a Mandat or Commiſſion, given 
-and undertaken, to keep and preſerve ſomething belonging to the Mandator, of 
"ſome third party 3 and cherefore, whatſoever hath been before ſaid of Mahdats, 
muſtbe here underſtood of Cuſtody, and necds nor. to be repeated, except what 
2 The Civil Law maketh a difference in the diligence of Mandatars and De: 
-pofirars, that theſe are lyable only for Fraud, whereof alone the Pretors Edi 
-makes mention, 0.1.4 1. {-20. ff. depofiti, 1. 23. f de regalis juris, whereby the 
Depoſitar, though he loſs the thing Depoſitat, without F raud, is free, bur it 
. extended to /re culpa, or the grofleſt fault, qu#- dolo zquiparatuy in jure. I. quid 
- Nerva, 32- ff, depofiti , where the diligence oppoſlit to grofſeſt faults is excel 
lently deſcribed, by fuch diligence as men ordinarly do, orthe Depofitar doth. 
in his own "Afﬀairs; But Mandatars are lyable for the lighteſt fault, yet, asis 
ſhown bMore, that is by the conſtitution of the Civil Law, and not by the Nx 
ture of the Mandat; for ſurely the reaſon and ground of the diligence of- bot 
alike, as being gratuitous, and atthe free choice of the Conſtituent, who there 
fore ſhould demand no more in either caſe, bur ſuch diligence as the perſon in- 
truſted uſeth,” or men ordinarly do in their own Afeairs, unleſs it be otherways 
/ agreed, or thatthe Depoſitar bath procured the Cuſtody when others offered, |, 
I; F. 35. ff. depoſiti, or that he have any Honorary or Sallary therefore, which 
may be conſiſtent here, orin any other Mandats, when in the meaning of the Pay 
ries, it is not an equivalent ſatisfaQion to the benefit received, which ordinarlys 
-not eſteemable; as the Sallaries of Phyſicians for the preſervation of Health,” o 
Life, and curing any Member ; or of @ndges, or Lawers for the doing or procts | 64 
ring of Juſtice 3 and therefore is called a Honorary, and the Contradt is eſteemed If 7, 
notwithſtanding free; or as in Depofitations, made incaſe of Naufrage, Fire, Tw If &. 1 
mule, or falling of Houſes, where the poſitive Law giveth the double incaſcdl ” 
-denyal of thething Depoſitat,in commiſeration of theſe caſes for the publick Gool, | (+ 
L x: depoſits; bur theſe caſes muſt be evident, and the only cauſes of the Cots ff (ye 
+ traQ 4.1. $63. f: depofiti. = dts Rs 4 


| (3:5 is called in the Law. Depoſtum , or Commendatum, to which 
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RE tos dab depolica by cafuality or accident, yet wo rk 
TW be queſtioned, *it che Depoficar delay, . and*do'notredeliver, whether in char ale | 
We is lyable to: make good the thing periſhed, ** The ſame Queſtion is alfo ih 
WY 1cendars, and the Law is for'the afficmacive inrhis, :undall orher Caſes, vnlefs 
the thing after the delay would havethe fame way'periſhed, it it had been reſty> 


red, ; 


l. 5. f.' de rebus credits, 1, 12. $34 f. depoſmi; where the Depoficars'pe. 
ili, that if;che thing periſh» after:Senceace* or Judgment in «##ione depoſits,” if 
the Depofitar do'nort them. deliver, the lo(s is kis, not the Deponenits ; the rex- 
ſon hereof is rendered by:che Doctors,- becauſe if the- thing had been reſtored, 
the Owner 'mighr have ſold it,” and lo thouph it had -petiſhed;" he had been no 
, Wlofer ; yer this is partly-penal, and the Adequar” Ground of ic, maſt be by the 
'  E obligation of Reparationiof che Damnage ſafained by that Delinquence, in nor 
fa [| ftoring the thing Depoſigat to.irs Owner. when required z and therdore,' ir is 
- tobe meaſured according to: the crue intereſt And though poſſibly the Ownet 
ad Ml gight have: ſold ic before it had periſhed, yer unleſs there had been a known oct» 
fioa or offer to have bought, 'or purchaſed it, at the time of che remaining of it 
WE ifter detay, Equity would not conclude the making up of what had fo periſhed. 
I this weare not bounded with any pofitive Law or Cuſtom; and therefore F qui-= 
ry in-it with us may take place,and we are not ſevere in the diligence'of Mangacars; 
appears trom the former: Paragraph, neither yet in Cuftoay ; and theretore,' 2. 
(on having received Money in keeping, and it being demanded, he did declare 
that it was ſent with his own to Dunate forſatery,andtharitheOwner might have it 
there for the ſending forz and: thereatter, Dundee being taken and plundered, he was 
liherat, giving his Oath that the Money he got in'keeping was loſt there, Fay 
19.:1662, Fiddes contra'Fack, And a Horſe being pur in the Park of Holy-r9 
boſe tor Grafſiag, though he was loſt, the Keeper was found free ; becauſe there - 
1ms.2 Placad on'the entry of the Park, * chat the Hotſe'to be'pur there, was upon 
geir Maſters peril, though this Horſe was delivered to a Servanc, who ſaid nd» 
ing to him of the Placad, Now, 16,1667. Whitehead of Park contra Straitowy, 
3, In che Civil Law there is 4 Depofitation of a ſpecial Nature, introduced 
bythe Edit, Navte cauponts ftabularii Dyod cujuſque ſalvum fore receperiae, 
wh reft:tuant, in cos judicium dabo, |, 1. f. codem: By this Edi, Pofitive Law 
\ E forUrilities fake, hath appointed, that-che Cuſtody of the Goods of the Paſſen+ 
3 $35 in Ships, or Voyagers in ſans, ' or in Stables, ſhall be far extended beyond the 
; We of Depoficacion, 'which obligeth' only for Fraud, or Supine Negligence, 
"= them, ( who bave exprefly Contracted )-for their own Fa : Bur this Edi@, fot 
> NE publick Utilities ſake, excendeth ir, F++#, To the Reſticurion of the Goods of 
Fiflengers, and, Yoyagers, and Reparation of any loſs or lojury done by the Mas 
tiners, or Servants of the Inn orStable, 7.x. 4. 8. codem, Whereas by the Coms 
mon Law, before that Edi, in this and other (ach caſes,there is no ſuch Oblig. 
went, much leſs are perſons now obliged tor their hired Servants FaQor Fault, 
acept Facts wherein they are ſpecially intruſted by chem : But becauſe therhete . 
ad loſs of ſuch Goods is very ordinary in Ships, Inns and Stables, therefote this 
Ia was introduced for: the fecurity of Travellers, 1. x, 9. 2, codew, Secondly, 
he Edit excendgchis Obligment, even'to the damnage ſuſtained by other Paſ> 
"2: | £9gers or Voyagers in the Ship, Ing or Stable, for che which, the Maſter of the 
1” | Sp, 'Inn-keeper, or Keeper of the” Stable, could be no ways obliged, but by 
> tne of this Edi, 4.1, in fin. 1,2, & 1.3. inpr.cod, Thirdly, They were made 
"1 | Jadle for the loſs or thefr-ot ſuch things abſolurely, from which they were free by 
” | Odiligence, -bur were not; {yable for accidentor force, 4, 1. 3. $.1; in fin: thatis, 
I Wizard muſt always be excepted,  ” © H.DEK. cb SID 
BY Name in this EdiG?, "are underſtood, not the Mariners, but che Exercitors 
&X Owners of the Ship, to: whom the profit belongs, and ſo the Maſter of che Tan 
table ; and by tlie Statute they: are'only lyable for that, quod ſulvumi Fore 75 
v1 P 3 ceperint, . 
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ceperint, which they received in Cuſtady, either by: that ſelves; . or ſuch och 
_ they intruſted, co.a0mit. Paſſengers or: iVo agen their Goods: and:Hordes, Ai; 
g. 2. codemr whether che. ſame be. are,  Cloathes, -Clog-bags and ocher Full: 
niſhing tor Paſſengers or: Vayagers, or the Furniture of Hlorſts an Stables, | 1 3%; 
6, codems, or what other:things-are brought iD «And by the common Law, Jeu. 
bei che things broughs.in ere neither Known qr ſhawn to the-Mafter ot the Shin + 
Ina or Stable, they are-lyable for Reſtitution, /. 1, 4. &::cadems. And It any- thin... 
be wanting,. the Partyloſer hath: jurawentor: in litew,- and is notobligedro halls 
what is in his Clog-bag, Pockets, fc. GULF, ibid. The Reaſon of all which. 
rendered, 1, 1. ibidens, becawle it is in the Maſter of:the Ships oprion, co receinls. 
ſuch perſons or net, and-conſequently,/ if he doubt of their Traft;:in caſe thy 
alledge any zhing wanting, he-:may retuſe them acceſs, ualefs they ſhow what rhall.# 
have, otherways he is preſumed to truſt-their Oath, + without which, :chis Bag n 
fite would be uſcleſs : but Z. Z. neveles Rhod. F. 14; ordains the Money tit 
depoſicatwith theSkipper,qtherways: he is not lyabley and $, 15: the: Ownerlall;:? 
ng. more but the Skipper, Sea-men, and Paſſengers:Oaths tor his Money, Thats! 
are alſo by this Ed:&, not only lyable for what is received and: eacered ineo:udc; 
Ship or Ina ; but alſo, if ir. be expreſly received for that end elſe-where,ds on th. 
Shoar,, by theſe having power, and it it he loſt before.it be entered'in the Shit 
l, 3. ibid, Neither are theſe perſons. liberat, by bidding each man look toll. 
own Goods, unleſs the, Paſſengers conſent, 1 7. codems, -but their filence will vallizu 
import their conſent,when chey are eatered,and in their Paſſage | yer if ic houllifiis 
| be fo expreſt betore, or at their entry, when ic is free to themto-:enter or wie, 
ſuch fileace would ſufficiently infer conſent, Neither are'they tree, though ehilllgs 
Paſſenger take the Key,of the Chamber or Cheft- hiniſelf, which is bur propiellicd: 
Majorem ſecuritatem, and nat to liberate their'Obligment, eſpecially ſeing Wl bas 
may have other Keys, which the Paſſetigers cannot kriow. ! Kb 
| This excellent Edid# being but Poſprive Lew, it will be effectual with us outili; 
in ſo far as the common Cuſtoms oft Nations have owned it, eſpecially in wi 
8/wme Matters, betwixt us and-other Nations,or in (o tar as our ownCuſtom harch*ll ys 
ceived it at home g but the evident expediency thereot-cannot but make jr accent rs 
hle any where, whereghe leaſt reſpe@ is had to che Civil Law; ſo a Chapnwll ou 
depoficaring his Pack with. a Creditor, had: his Oath 4x litew, as co the partich 
. , lars therein contain'd, reſerving the: Zords Modification, Far, 3; 1667, 
Contra Brand, And lately an Inn-keeper in Zdtnbargh was found lyable foti 
Cloak brought into his Tavern, without neceſſity, of: proving either that ir 
delivered to the Maſter or his Servants, or that they ftole the Cloak, Zone 
2687, Maſter of Forbes contra Steifl. $o a Skipper was tound lyable tor the da 
nage of Ware, by the ſpouting of. the Pump, although the Ship . was tip! 
at che looking, and that the Owner of the Ware was on Board, and td s co = 
Ware near the Pump,that it might not be eaſily tound out by Capers, ſeing chiſt Fr 
was no extraordinary accident by ftreſs of Weather, Nov, 7, 1679, | Lowrse coithll 
Angus, Thelike was found. in the damnage of Wareby the Sez- Waver. chouthll 
the Ship was repaired in the Port, and the damnage was betallen by aLeck, fri 
up in that ſame Road, after the Reparation, - ſeing there was' no wxtraording 
ſtreſs of Weather,or other accident that could notbe prevented, Faty 24, 16 
Lawmont contra Boſwel, © 4 NEL: 
4, Depoſzation ot Writs falls moſt frequently io queſtionavich us by which thi} 
Depoſicar is cruſted with the keeping ot the Writs;and the delivery theredf, 1 þ- 
cording co the terms of Depolication, expreſs; or preſumed ; thererms preſendlll & 
are, that. the Depoſirar ſhould give back the. 'Wric tothe Depoficor,- it he 6 * 
quire it, and it not, to che perſon in whoſe favoursit bears:to'be granced," a5 Whll © 
found in the iCale of Ker contra Kerri, Fan. 25. 2679, . where [the Caſe wait 
Diſpoktion ofa Tenement, »by 2 Grindetacher:ro this Oye, merrly gratiiioll #6 
given c0.4.thurd. Parcy,: without exprefling any. Terms: of Depolitation's” ' rt bv 
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—evfins be expreſt; cliey are co- be {aithfully-obſerved by rhe Depoſirar,who i 


4 Ws and 'whicts are 'always-probable by-his'Oath, it they-be nor in- Writ, 


<4-6y che Depofitor', in which caſe, the Oath of the [epofirar cannor be 
ed 2painſt the-Depoſitots Writ, or even befides the:fame., - and: therefore 


A rwoofitzrs Oath was not! found teceivable, *ro-prove-thatithe-Depoffiror-paſled © 
mL mtheW rit depofitat;and ofdained'ir to becancelled,Feb;24;1675.Cowey con, - 


thig wh 5/ © Bur the Depofitars Oath-will nor prove that the-Writ was depoſirar, 


he Oath or Writ of the Grantery becauſydelivery/is preſumed, unjeſs the. 
argir 'be proven by'the'Oath, or Writ of him in whoſe 'favours the Writ is - 


cenflaiived, unleſs it be'(in'the Hand'ot him-who granted-ir:yea if che Haver al- 
ina that though 'the Writ be'in che/Name of a third- Party, yer he made uſe 
inf Name to his own behove; be muſt inſtruc it by the "Oath ot-thar third 
Ba 6 jy; or other Evidences, + S 973-9 LL 
"Rl 19% Under Cuſtody is contained Sequeſſration, whether of Conſent, where 
| ne Litigious or Congroverred is Intruſted in the Hand of a third Party, 
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ladee, which is apart of Judicial Proceſs; of which hereatter, 

ms, Confignation is alſo” a' kind of Csffody, whereby the Configner depoſitats 
nthe' Cophgnatars Hands, the Sum or Thing which is refuſed by the Creditor, 
the Aifecitors behove, wherein the Confignatar is but the Incerpoſed perſon, 
ler by Confenr,' as it is frequently 'provided-by Chuſes' of Confignation, or 
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Faw ; and the Contrat of Cuſtody ſtanderh berwixr the Creditor and the 
@uſignarar, by which he is obliged to keep, "and reſtore to the Creditor, and 
f eby the Debitor orderly Conſigning is liberat, and?is not obliged to uplitr 
tits Confſigned/from the Confignatar, and make them forthcoming to the Cre» 

Oo dtor, F »ly 2871665. Scor contra Somerwvail, unleſs the Confignation be fimu- 

"Hi," or taken up again by the -Conſigner';' ard where the Law condeſcends on 
WF Configoatars, the 'Configner is liberat, and not lyableifor the Confignatars ſuf- 
ll ſicier #, or faithfulneſs z as where Conſignations are to be legally in the Hands 
hol fthe Clerk of the Bills, Feb: 15,'2673. Mowat contta Lockhart. yet if the 
ce Confionation hath not been orderly, but by the fault of the Configner, if the 

ul wblick Confignatar prove Inſolyent, the peril is the Conligners, In Conven- 
tick tooal-Obligations, where the choice of the Confignatar is in the Conſigner, the 

L Confignation is upon the peril of the Configner,it the Confignatar was Inſolveor, 
ol which uſes ordinarly to be expreſt, but tho it were not; It is implyed, | 
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ody of the perion intruſted, to the behove of the Incruſter and the Property of 


ay the thing intruſted, be it Land or Movables, 'is in the perſon of the Intruſted, 


ih Uſe ic is nor proper Truſt ,, ſo if it be tranſmitted to fingular Succefſors, Acquis- 
Wy flbg boxs fide, they are ſecure,” and the Truſty is only lyable perſonally upon the 
het Truſt ;, bur ſuch Truſts being of Importance, Abeit Writ uſerh not to be adhi» 
al bite in chem, they ate not ordinatly proven but by Writ. or Oath of Party yet 
Vitnefſes are uſed ex officio, and the rruſt of an Aﬀfignarion found proven there- 

by, * Feb. 22.1665, Viſc. Kingſtown contra Coll. Fullerton. And a Bond being 
KTruſt to an other Parties behove, was tound proven by Preſumptions, Fan.12, 
1666, Executors of Stevinſos' contra Crafurd. The reaſon. of uſing Witneſſes 

-"F Truſt is, becauſe Writ is ſeldom uſed therein, for it Writ be granted by Back- 
ng bond, or DeclarFjoo, iz isnot properly Truſt ; but, here the thing intruſted 
Nl Balienat, yeeEArhe B+ believes that the defigngnor Donation, 
mel & Alienation,but Truſts, that on demand, the perſon truſted will denude himſelf, * 


: 
[1 
5g 


"YE $, This is fngular'in the) Law of Depoſitation, that there is no' exception'of 
uy Compenſarion-competent againſt it, /, pex. C, depoſiti, which Doxellar and moſt 


Iterprerers account to be incroduced only by Fuſtinien, and was tiot ſo'before, - 


0 b 0 'by the Nature of this Contract, 'nor by Equity : But'the contrary appeareth 
lf bicauſe the'very Intent and Naruce of this Contra is, "that the Thing eps feat 
| | | P 4 mu 


ighrs /and' Poſſefſions ot the Prerenders be cleared,” or by Authority of- 


al Tru# isalſo a kind of Depoſiration, whereby the Thing intruſted is in the. 
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muſt be: keeped and reſtored: wheaſoevendemaggeg, yea, theugh.it had a,Tg 

yer unleſs: there werera Salary, or ſome lncereſtgin.the| Keeper, it-may by 

manded-whenſoever; : becauſe the:Terts is'in favours of the gas, —_ 
the Depokttar,- whom:irbinderh during chat time,” and fo. is, may-herenouncad 
therefore-ic is the natute-of this\Contrac, chet;the- thing: Depoſicar ſhould ©; 
reftored.-npon demand,-and his accepting; thereof fa, is A£2cic.quiting of any Oh 
Jeion inthe contravy;y bur the compgincing reaſon. iszthat Compenſation is.or W bY 
things\at the Gamer nature-and. 11quid iz; Bur.in;Depoſitation;, the: Dominion 4, 


Poſſeſſon! of the thing temainerh inthe Depaſicar, though-iz be numerac. Mann; 


Configned,:and to meddle with it is unwarrantahle, and accoynced in Law That ; 
as, being: Contr eFatio 165 aliene ; and therefore; that being. Thing, ir cannorhl © 
compenſed with Muizum, where the wha >16 and Dominion; jSinthe Borrowed 2 
and. bur a Perſonal Obligation to.repay, which cannor be compeanied with. a bag 
the Property. whereof is not alienat ; The like theretgre holderh. in-Money foul þ 
or avy other way in. the. Derainers hands, without right to the Property ot ig, 

9 The Queſtion is, alſo moved-here, Whether, the thing Depoſitar may hl 1% 
 detained.for the neceſſary and profirable Expenſes wared upon it. chough ball 
and moſt Interpreters favour the Negative, upon the ame ground that Compmli © 
ſation.is excluded , yer the A flirmatiye is to be: preferred, becauſe as the. | Bb 
trary. Action is competence for the Melioration,., {o, much, more-che Exceprianuill x 
being a part of the:ſame Contract z-and therefore, the. Lo. Ba/merinoch havims 
by his own Mifve.and Back-bond, acknowledged that the: &tate of Fediultl © 
was Diſponed to him.in. Truſt, to che behove of E, Sewerſer, all the expenſe ono 4 


-_ 


Land, or tor Somerſes in-contemplation of the Truſt, was found compereor:; anhll 


E;: Bedford, who-had. ad judged Somerſer's Right, Feb. 28,-1662, inter: e al x; 
where Retention was otiy ſuſtainedyit Balwerinoch found: Caution for the. Sol 


plas, And inall Cafes'in che '/Law where Aion is. comperenc, ,Exception ighll 
ſo.competent, and ſo with us, it inſtantly verified. , Amongſt the-Romere.. chal a 
was an Edict of the;Pretor, .{»-Depoſito, to this effe&, thar Depofitars ſhawl $4: 
be obliged co:reſtore or make up-the fingle value;\ Bur in things Depoſitar, chiowlll 3 
the preſent occaſion:ot. Numult, Fire, Falling of Houſes, or Ship-wrack ( inal 3 
caſe of not due Reſtiturion.) theſe perſons were lzable tor the double, lin £40 5% 


Foſptd, wherein there is, mpch ucilicy to ſecyre-perſons depoſitating of nece ligny 6 
theſe deplorable caſes; but. as-yet, 1c bath-nor been allowed by our Cuſtom, 
 -, T0. Ir may bequeſtioned, it any thing be Depoſicat ro more Depolicars, whb 
ther they are lyable in ſolidqwm.s So thar'the' Deponent may crave Reſticutiongh: 
Reparation from every-one,. for the whole yalue, 'or tor his ſhare on 


litem, or to prove t 
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"*IEuſt there, bur Damnage and Reparation/ in 
taining, beipg.condemned, becomes infamous, /, 1, # 
Heace igis-from this. Truſt, that 1t.a Cheſt or other cont 
Action, is. competent tor, all that was therein ſhown Or BO: 4,1..4, 41, coder 
and eherefore in (uch. caſes, the Deponents Oath i» lirem, muſt be taken, orel8 ll i 
his Iacereſt periſherh, -which is ſuitable.co. our Cuſtom, -a5 betore mentioned int 
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all bitor tor hisCreditors Security,gives him thePawn,or thing [mpignorat,todetainor 
all keep it for his owh SecurTty;or in caſe of not. payment of theDebr,co ſell thePl 
ll ad pay bimſclf our,oftbe priceandreſtore the reſt,or reſtore the Pledgeir ſeitupon 
ll yttent ofthe Debt ; all which is of the Natureof a Mandat, and it bathnot ons. 
wlll | Cuſtody in it, bit the power to Diſpone in the caſe of not payments bur if 
the profit of the Pledge be allotted for the profit of the Debt, which is called 
ll aflocqnccs, it is a mixt ContraR, having in it a Mandat, and theexchange of the Ul 
I hifruct, or uſe of the Pledge for the uſe of the Debt. Our Cuſtom allows not the 
El Cteditor to fell the Pledge, but he may Poynd it, oraſlign his Debr, and cauſe 
Wl teſt it in bis band, and purſue to make forthcomingz but there beinga real 
pht of the Pledge, no difer Diligence will affe& it further, chan as to the Re- 
ll #7fod of ir,oti payment of the Creditogs Debt. "f % 
ol 15. This Contrat bath this ſpecial i0-it,that it is not meerly to the behove of 
] £Conſtituent, as ordinarly Mandats are; but it is to the behove of the Hypo- 
t for his ſecurity 3 and {o, ends pot wich the death of either Partys nor is Re- 


ol f6ckable as other Mandats, bur pallethjo Heirs and Affigneys 3 and therefore're- 


quicerh greater Diligerice than Mandats, viz. ſuch Diligence as prudent men_wle 

20h in their Affairs, but obligeth not for the lighteſt fault, / 23. fo de reg. jurise This 
"lg lo fingiilat in 
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otianc. B } 
' mitted long before; yet by payment at the Barr, it was allowed to be 3k d,c 
ven though the Party after' the Irritancy got Poſlcfſion, Hope, Claule Irritang 
Edgay contra Gordox of Earlfionn : And albeit the Money wasnot ready to purgy 
at the Barr, ſo that the Failzie was Declared, yet it was ſuperceeding Extra 
a time, thatit might'be purged in the mean time, ' Feb. 7, 1628, Pringle conty 
Ker, But where the Requiſition was on nineſcore days, there was no time grap- 
ted after the Decreet to Purge, July 19. 1625. Nairn contra Naper. Yet thy 
Clauſe is ſo odious, that it waselided by the Wodſetters Poſſeſſion of a part ofths I * 
Lands, and thereby getting a part of his Annualrent, earch 18. 1629. Bardy i * 
contra Stevinſon, The like by accepting of payment of Annualrent after Failzie, I ”* 
Hope,Clauſe Irritant, Naſwith contra Kinlech, The like by payment of Annualrent, I © 
or by compenſation therewith, Barns contra Barclay. Ibid. And the reaſon of the Þ 
Law and our Cuſtom is, becauſe Impignoration is a Permutative Contra, where. | 
in equality is meant and required 3 fo Claufes Irritant are redaQted to equaliy, N * 
and reſpe& is not had to the Terms and Expreſſions of the ContraQs but to the 
thing truly donezand therefore, though Sale ot Lands with a Reverſion be expreſi, | * 
yet if there be not a competent equivalent price, and that it be not a real and 
proper Sale, but only a Wodſet, under that conception, the Clauſe Irritant hath NY '® 
no further effe& than is before expreft'3 bur if it be a' true Sale*and competent | 
price, the Clauſe Irritant is notpenal, but hath its full effe& ; whereas otherwik il P* 
It'is ſtill purgeable till Declarator, which therefore is necefſary,even though the | ** 
Clauſe Irritant bear , that the Reverſion' ſhall be nul} without Declarator, for 
the remeeding of the exorbitancy ofſuch Clauſes Irtitatit, which muſt be a Procek Po) 
- declare the ſame, thatthe Reverſer inay Purge at the Barr, or loſe the Reyer yh 
10n. | | EW | ; 
Tmpignoration , is either Expreſs by the explicit Conſent of Parties, or In- iN '** 
plicit, which is introduced by Law HARSur cenlent of Parties.z of which Tad Gro 
Hypothecations, therehave been tnany in the Civil Law, as in the Ware, for th 
Price; in Houſes for Expetriſes in Preſervatjoh or Mclioration, or for Money let 
for that uſe;zto aWitfein the Goots of her Ausbatid, for her Tocher : To Pu pils ho 
Hinors in the "Goods of their Tutors and Curators, for their Duty and Admin 
ſtration; to Pupils in the Gbods 'of their Mother, . being their Tutrix, or in the 
Goods of her ſecond Husband, if ſhe did not make an accompt, and procurei 
new Tutor before her Marriage : ToLepators in the Goods of Executors : T 
the Fisk for their Tribute, or their ContraQs : To Cities in the @Goads of the = 
Adminiſtrators. ' But our "Cuſtom hath: taken away Expreſs Hypothecations, of [| *® 
al}, or a part of the' Debitors Goods, without Delivery, and of the tacit Legal F'® 
Hypothecations, hath onlyallowed a few, allowing ordinarly Parties to be pte if 
ferred, according to the Priority of their Legal Diligence, that Commerce maj 
be the more ſure, and every one may more eafily know his condition with whom 
he Contra; and therefore Goods Sold wete not found under any Hypothecy 
tion for'the Price, Fune14. 1676. Culbmey contra Chrifty, 0 © 
-T5+ Yet with us there remains theTacit Hypothecation of the Fruits on theGroun 'K 
inthe firſt place,and they not ſatisfying,other Goods on the Ground,belonging to, 
the Poſſeſfor,for the Termsor theYears Rent,when the Cropt was-on the Groun 
but not for prior or paſt years 3 and therefore, all Maſtersof the Ground, or thi 
Afﬀgneys, having right to the Mails and Duties, have. intereſt to recover the 
Rents thereof,” from all Intromettors with the Fruits, ' Rents or Profits thereof, 
though upon a Title,” unleſs their Title be preferable, or at leaſt have the bene: 


fit'of a Poſſeffory Judgment : This was extended to Intromettors, though they, 4 
bought theCEorns which-grew-on the Ground, in publick Mercat at Zule, albeit 
the-HeretorMad Poynded a part of the Cropt, for the Rent of a prior Yeat, uf 

leſs at the Term of payment, Candlemas,there were ſufficient Fruitson the Grotnd 

to ſatisfie the Rent, 'March 29. 1639.” Hay contra Eliot. * Secondly, It is extended .. 


ET. 


M. 
oY 


TT” en 


. ow” a Sal 
ano ang 4 a Tas EA, 
y & 7 : OE E 


"M "Poynded from the Tennents for their juſt Debts, unleſs. they left as. much. upon 


the Ground as might ſatisfie the Rent, beſides the Houſhold Stuff, July25. 1623, 

and Feb. 3, 1524« _ conera. Keith.; The like wherein the preſent Cropt was 
not accompred, hut left for the ſubſequent Rens, of wwbich-the Tezme we@@nor 
come, June 29, 1624. L. Polwart contra” © Is al,” It is extended, that 
an. thereby the Maſter ot the Ground may ſummarly Cop Poyadiog, valeds ſufficient 
hy Goods belett..co pay the Rent, beſidethe Pleniſhing of the Houſe, Feb. 3.1624. 
Fi 


Hazs contra Keith, Fourthly, This is extended againſt-che Donatar of the' Ten» 
ly nents Eſcheat, intrometting thereby, who'was found lyable, though no Aion 
was moved by the Mafterot the Ground for ſeven years in the foreſaig caſe, Hays 
ne ff contra Keith The like is ſuRained as co the Goods of the Poſleflors of Houſes, 
Ry though inveFa © illata only, all [atromettars therewith being lyable for Houſe- 
« mails 3 and the Goods may be ſtopped from Poyhding for the Paſſefſors Debr, 
ty | vithout Deforcement, as being inveFe &- il/ata; But this extendy only to ne 
the || year, or two Terms Mail, Dec. 7. 1630. Dick contza Lands, But. the Hypo- 
ſj I 'hecation of the Fruits of the Ground js grearerzthan of the Tennents other Goods; 
. for the Fruits are lyable according to the value thereof for the Rents,though there 
ath remain other Goods ſufficient to pay the Rents on the Ground, ſeing there re. 
mained not ſufficient Fruits to pay the ſame, ' March ult. 1634, La: Dur and her 
wy Spouſe contra L. of Dan. This Hypothecarion of the Fruits for the Rent, was 
the | ®tended to a Town ſerting their Cuſtoms, even againſt the Sub-tackſman, not 
fox © Pound tothe Town, who were preferred to the Tackſmans Creditors in a Double 
& Poynding, Jar. 31. 1665, Anderſon and Proven contra the Town of Edinburgh, 
er. | 2s allo extended to the Setter of a Fiſhing againſt the Donatar of the Tack 
-} mans Eſcheat, who was found lyable to reſtore, Tuly 4, 1667, Cumming of Als 
eonra Lumſdears This Hypothecation was found to give the Maſter of the 
Ground Right, not oply to detain, but tobring back. the Tennents Goods to the 
Ground de recenti, Dec. r1. 1672. Crichton contra E. of xrenſerey ; But notes 
mervallo, Feb. 9.1679. Park contra Cockburn of Riſelaw; But this Hypothecati- 
0 was not extended to an Appryzer without diligence or Poſſeſſion, July 29. 
0973. Lo. Panmuir contra L. Colliſtoun. ,_ | 
the | 16- The like Hypothecation is competent to Teind-maſters far their Teinds, 
eren though the Heretor get the Rent tor the wholeProfit of the Land, Stock and. 
Teind joyntly, he is thereby lyable as Intromettor, which, was extended to Mi- 
-» Filters for their Benefices or Stipends, whereby they may bave acceſs to any Ine. 
of {'wettor with the Teinds, out of which the Stipend 1s modified, not only for 
i {'lncromettors proportion of his Lands , but i» foliduws for his whole Teind, 
= {-©ording to the value ortyplocromifion, 26 6. 1625: Morten contra $cot,which 
ay ed, thongh the Intromettor had a Wodfet of Stocl and Teind, whereby he. 
on £4 but his Annualrent, «March 2x, 3633 Key contra Grey and Carmichael, and 
8 was found not only in Beneficed M1nitters, but in Stipendaries, who may ei- 
©=oucr take them to the Tennents, or thei Maſters intromerting, Spogſ, Kirkmen, 
of {© contra Eilcbri#, The preference of Relidts for Implemene of Kh Contracts. 
© Marriage, out of their Husbands Movables, in CES, --4 1 co ather Creditors, 
"not an Hypothecation, but a perſonal priviledge, which by. a late Deciſion. 
an not been ſuſtained,bur according to-their diligence, Fid,ſupre, Tit 4, $433. .. 
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thereby che proportion of current Money inthe ſeveral Common-wealths;zand {0 
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| TITLE XIV: 
- -Germutatton and Sale, oz Emption and Uentition, 


: | in they agree and Reverfion of things Sold. | 
. Exchange and Sale, wherein they agr + Ce Irritans, or Keſolutive in Sale, 


| fer . _ . Fees 
; ble to Sale, and of buys 6 Knowledge of Acquirers of an anterior ig, 
2 mr = _— Mew ous of the Col- compleat Right, how efſetiual. 
ledge of Fuſtices 7 Alter Sale, before Delivery, to whom th 


3 The Efed of Earneſt. thing periſheth. 


: TION or Excambion and Sale, are ſo congeneous Con. 
7 re ſpecially in our Cuſtoms, that the ſame. Work will explain 
| both F by holding out in what they do agree, and 10 what they differ: 
>= permutation or Exchange , is a Contra whereby one thing 1s agree. 
ed to be given tor another, which, if it be Money, as it is current for Goods Q 
Ware ( under which all Things which can be bought, are comprehended, ) they 
:s Sale, or Emption and Vendition, Sale hath been very anciently and gener. 
| diſtinguiſhed trom all other Permutations of one ching for anorher , which 
i! called Baitry or Excambion ; the reaſon whereof is, that by that Mutual Oblj 
Ss of Mankind ro Exchange, what they may ſpare from their own neceſſy 
Sf with what others are willing to give inexchange thereof equivalent thereto,and 
uſefn] ro the Receiver,which is comprehended undet the general term of Commerce 
of which in the firſt Title, theretore Exchange may warrantably be urged and # 
compelled, not only by civil Authority between SubjeRsof.the ſame Commog- 


wealth, butalſo between | 


inſubordinat Jarwong Bn =57 06 kart __ free 

w of Nations, and cannot be. effecual or uleful by Barty 
Te [dc Hrs ork Tokens of Exchange have been invented and allomed 
over all the civil Nations of the World, as comprehending the value of eyey 
thing Venal, and which were choſen of the moſt durable Mertals, and neareſt tg 
the puiakck value ot things, ſuch as Gold and Silver - and leaſt the currency of 
Commerce might be retarded upon debates ol the intrinfick yalue of theſe Met- 
rals, they have always been Stamped by publick Authority, that they mighthe 
current among the Subjeas of that Commonwealth ; and in compariſon with 
the Coyned Money of different Common-wealths, regard is had {o far to the 
incrinfick value, that the weight and finene(s of the ſeveral Coyns is known, and: 


nw X+6...2ca 6c ME I. 


hat 2dmhit otherCoyns than their 0wn:yea in ſome civil Com-E 
ele Ee the! Tokcns of Exchange have been current as well as Money, # 
for along time Tobacco in the American Iflands, and Copperor Tin 10 {malle 
Payments. 10 ſeveral Countries amongſt themſelves, |. ,ſ 
T he firſt Impreſſions that were upon Money were the Shapes of Carte), 
theretore Money was thence called Pecuyia z and the firſt or moſt ordinary. Ex 
change or Bartry being. of Cartel, by this means a great advantage has accrued: 
Mankind for it Men wete obliged to exchange what exceeded their uſe bur jat 
other things whereof chey had uſe, ir might be long ere that caſe occurred - but 
che wile Man faith, Money anſwereth all things : and becauſe Gold and Siler 
ad durable Mettals, and continually raiſed'ont of the Ground, by the abundance 
| thereof, the intrinfick yalue is ſo lowed, that now the Ounce of Gold or Sil 


i r of the yalue that ſometimes it was of » and ſo Money become 
< -— ay pena uneafic to be tranſported, therefore Bills Exchange do ſuppl} 
that inconyenience, ot which ſuprs. Tis, Loan, or Mutypm. $.7, 

Theſe Contracts of Permutation ot Bartry and Sale, agree in this, that boti 
are perfeed according to Law and ourCuſtom, by ſole confent,naked PaGions be 


Ne! 
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OT 1, MS <- -  od. SF. I 4's =" RA". 
©" -ing'now efficacious z and though neither of the thingx excllaged be diver, the 
aereement is valid : Bur it there be any Jacent vitiofity, it it impede the uſe of the 
ching bought, the Rowans gave aFioncm Redhibitoriam, to reſtore and annul the 
bargain, or quence miners, for making up the buyers Intereſt , bur 1! the (eller 
was ignorant of che yitioſity,or iniufficiency, he is not lyable ro make ir good, un- 
leſs he affirm) ir ro be free of that, or in general, of any other faults, but if he knew 
thevitiofity, he islyable, if 1t were not ſhowen to the buyer, or of it ſelf evidear 


or known, in which caſe, the ſeller is not obliged, if ke do not expreſly Pattions 
as if the ſeller 'commeanding his Ware, ſay that a Servant is beautiful, or a Houſe 
b well contrived, he is not lyable to make it good, bur if he ſay the Servant is lear- 


ned or skilful in any Art, he muſt make it good, /, 43. 7 de cont, Empr. Our 

Cuſtom alloweth the making up of latent inſufficiency,ot which before, Tx, 10, 
[. Pp I5. and Tit. 9, 9, Io, : A | l : | 
in But cheſe Contracts differ, Firff, In the Materials, which in Sale muſt be Mo- 
n:l ney, as ſuch, and as a liquid price, elſe if ic be reſpected as a body, or indefinite 
0 quantity, as uncoyned or,uncurrent Money, or it it be boughe by the weight, or 
aſl jncrinfick value, or it Money of one Countrey be exchanged with Money of ano- 
nll ther Countrey, having no common Standard, here is no Sale bur Exchange : Nei- 
a ther'is exchange of Money Sale, becauſe it is not as a liquid quantity, as when {0 

much E»gl:ſh Money is given forthe Florence Crowngor Gilder, and the Remitcing 
thereof. The Price muſt be alſo certain, or which may be aſſertained, & ſuch s 

ar 'perſos gave, Or 4s ſhall be had from others by the ſeller for the like Goods, Or as ſuch 
nl perſon ſhall appoint, which 1t exorbitant, may be redaQted ad arbitrium boyi viri, 
re, "which teems to confiſt, even though the Arbicriment be made the Buyers, or the 
and - S<ljers, to determine the Price, | 
00- - Secondly, Excambion and Sale differ mainly in this, that in Sale, delivery of 
ire the Goods or T hings bought, with the Obligation of Warrandice in caſe of Evi- 
Ty ion, which is implyed in Sale,chough nor expreſt, is the implement ot it on the 
wel © fellers part, and even though the buyer know, and make ir appear that it werenor 
vey . the Sellers, yet he could demand no more bur Delivery and Warrandice z but con- 
tw erariwiſe, the price muſt be-made the Sellers and he may refuſe it it he can ſhew 
50 anothers Right, which can rarely occur, ſeins Money is a Fuogible, and cannot 
Met-B be diſtinguiſhed trom other Money. | = 
nee + Bac in Excambion, delivery muſt be made on either part, and the thing deli- 
with 'yered muſt become thereby the receivers, elſe, if it appear to be anothers, 'ic ma 
the beretuſed betore delivery, and it it be evicted after, the Contra becomes void, 
WY and the other party hath Regreſs ro what he gave in Excambion, which followeth 
1106Y even ſingular Succefſors, though ic be nor ſo expreſt, and though the fingular Suc- 
0M-Y [ceffor was by Appryligg.and other Legal Diligence prior tothe Evidtion, Nov.. 
VF 21, 1623. E, Montrofggontra "Ker, And that without neceflity ro inftru, thar 
nal he who craves Regre(s had right when he changed, any further than by the Nar- 

ntive of the Excan.bion, which was of an old Date, in a Charter trom the King, 


|. and bearing, theſe Lands to have been diſponed in Excambion for the Defenders Lands, 
/ oy avdihas the Excamber and his Heirs ſhould have Regref,, without mention'of Aſſig- 
aed 40 


LEY 9475, albeit the Purſucr was Aſhignay, Foly 14, 1629, L,Wardeff contra T;, Bale. 
ut jot "tomy where it was alſo found; that no perſon needed to becired ro obtain 'Re- 
- bu grejs, but the preſent Proprietar ot the Lands Excambed, and the Succeſſor of the 
Sive ContraQer, and no intervenient Authors, Fuly 2, 1629. inter eoſdetn, 
.'2, ' Sale may confiſt inall things which arenor Prohibire, ſach as buying of Ptets, 
Sine Wot embers of the Colledge of-juſtice, which is Prohibire by AR of Parliamnent,and 

"| Pich is unde: ſtood of all perſons having Imployment abour the Seffion, as 4dve- 
tats, Clerks, Writers, &c.. Agents and their Servants 5 wherein by Pleas,” arenor . 
Wderſtood things wherein there way be:contraverfie, butwheren thereisProceſs_ 
"j *Qually depending, called and nor decerned, Fuly'6,1625, Mowat contra M*clawe. - 
be Fal 30, 1635, Richardſon tes.” 6th Bur the Prohibition dorh * 


3 not 
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not annull the Right or hinder Proceſs, .Bur is aground whereupon, Deprivacioa W 

may follow. by the A; as io the former caſe, Hed, Fane 5. 1611, Cunninghame WW 

contra Maxwell of Drumcoltrenc. | rtp 
| Sale being perfeRed and the thing delivered, the property thereof becomes the 

Buyers, it it was the Sellers, and there is no dependence of it, till: the price be 

_ payed or ſecured, as was. in the Civil Law, neither Hypothecation of ir for the 

N #6 Hope de empto, Parker contra £ew, In. Sale there may be BarxeF jater- 
poſed, or .Rever fon granted, or the Commiſſory Peition of Clauſe jrritant adjeRed, 
that if the price be aot,payed, the Sale: ſhall bg yoid or the ſame may be con- 
ditionally, if the price be paid by tuch a day; or itany other offer nor a beter - 
price in fad a time 3 or with condition not to Sell without conſent, of which in 
order. s | 

3. Asto the Fir#, Though giving of Earneſt be very ordinary in Bargains of 

Sale and others, yet it is.no leſs dubious, what the Nature and Effet thereof is, 
ſome holding it to be, to the eff<& the Bargain may be evident and certain s for 
though Sale be perfected by ſole Conſent, yet if 1s not always evident ta the Pax. 
tiesand Witneſſes, whe:herit be a Communing or a Contract 3 and therefore, to 
make it ſure to both, Merchants who may nat hazard upon dubiqus Interpretati. 
ons, do give Earneſt -as an: Evidence ofthe Bargain cloſed and perteQed : But o- 
thers thiok, that the effeR and intent of, Earneſt is, That the giyer of the Earneſt 
may refile from the Bargain if he pleaſe to loſe his Earneſt, and the taker may re« 
file, ifhe returonthe earneſt with as much more. The Cjvil Law, & 17, GC. de fide 
inſtrumentorum &- Inſtit, de empt, vend, in pr. And many Interpreters ſeem to fq- 
vour this ConſtryQion; Yet many Texts in Law adduced by Weſenbecine, Faber 


not to be of Sale perfeRed,. but of an, antecedent Promiſe or Paſtion, to buy or 
ok occurred ( ſo far as I have obſerved ) to bedecided with us, 


ture, for Buidence and Aſſurance, making the matter Fixed and nat Arbitrary, which 
at leaſt evinceth, that the Word hath been anciently ſo taken, whatever hath been 
the Cuſtom and Conſtitytion of the” Rowans. Earneſt alſo is reckoned as a part 
of the' price with us, and thereby it ſtands not is. wudis finibws contratius, nec eff 
ela 1 ſo that neither Party canrefile therefrom. ; 
© "4. Reverſion or the PaQion of Redemption , though ordinarly it is uſed-in 
Wodlers, (which albeit they be under the form of Sale, yet in reality they are 
not ſuch, there being no equivalent price) yet Rever ay be where thereis 
| 'of the Sale, hibweyer. 
it be conceived 3 but-only a perſonalObligement on the Buyer, - which thereford 
doth gor atte& the thing bought; nor a ſingular Succeſſor : Andthough Rever: 
fion of Lands and Hererable Rights, be made as real and effeRual againſt fingus 


a true-Sale, and this Paftiqn is no real quality orcondi 
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 ifthe Batgain-becondizional, only ppon; payment of [the price ar fuch a time,till 
_ Þ rment,the P raperty palleth nat uotg:the Buyer 5; but there are many other AG If gs, 
NE ane expreſt-under'the game of Conditionsand Proyifions, whiel: (AY 
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7 gy not inherent as eſſential in the Bargain, but extrinſick peaſona] Obligements; 
BH the exiſtence whereof doth not arinul the Sale, or fuſpend or annul the Proper» 
ty in the Buyer ,. at leaſt in his ſidgular Succeſiors, as hath now been ſaid in Re- 


yerfions, and is frequent in many other caſes. 3.5 12 S3Wb 

- $, In Sale there uſes to be adhibit a Clasſe Irritant,or Reſolutive. Clauſe, thatif 

ſuch a thing or caſe were, or were not, in that.caſe' the Bargain ſhould be null 
BI: and void, asif it had never been made and granted : whence ariſeth a very ſub- 
| tile Debate, whether ſach Clauſes, whatſoever their Tenor be, areefteQtual,and 
' 8 follow the thing to ſingular Succeſſors, and do render the Bargain and Property 
"| acquired, null in it ſelf ? Or whether ſuch be but. perfonal Obligations only ? 
Which though they may annul the: Property or Bargain, if it remain inthe harids 

of the Contracter, cannot reach it, ifit be in the hands. of a third Party this be- 

f | ingthe Queſtion, for clearing thereof, it appeareth, - | (27414 cal 
. Firſt, That if ſuch Conditions,or refolutive Claules do ſtop the Tran(miſhon-of 
r || Property,and be ſo meaned and expreſt,then, as is ſaid before, the Bargain is pen-' 
* | dent,and'the Property not Tranſmitted, - and: the Seller remains the Proprietar': 
O I But if by the Contra@ and Clauſe, the Buyer become once the Proprietar, and 
- | the Condition is adjected, that he ſhall-ceaſe ro be Proprierar, in ſyuch'a' caſe; 
this is but perſonal ; for Property or Dominion paſſes not by Conditions or -Pro#' 
viſions, but by Tradition, and other ways preſcribed in Law ; fo that rheFFCon- 
ditions , however expreſt, are only the foundation, upoti which the Property 
might paſs from the Buyer, if the thing bought-remain his, unleſs by Law or Sta-' 
tute it. be otherways ordered; asin Reverfions of Lands, Alienation of Feudal 
Rights, which become void, and return if alienatz and not payment of tht Fey- © 
duty, whereby the Feu Right becomes void : but all thefe are by Law and Cuſtom, 
and not by privat PaQion. - LOE'P?: 7 ne ' | & 

Secondly, the Doubt remains, if ſuch perſonaFConditions with ſuch Clauſes re- 
ſolutive be in the body of the Bargain, whether-it be effeQual againſt ſingular Suc- 
ceſſors,. who cannot but know their Authors Rights? 'and' therefope ate in dels 
G-wala fide, it they acquire ſuch Rights in prejudice of. the' Conditions thereof, 
and ſo ex dolo at leaſt ſuch Clauſes will be-effeQual againſt(fingular wow | 
Batfrff, This hath no force where the Acquiſition is'not voluntar, bur ar 
for fatisfaQtion of Debt by Appryzing, -and other Legal Diligence, in which or- 
dinarly the Acquirer doth not, neither if ſuppoſed ro know his- Authors 'Right. 
Serorndly, If the Bargaih be ſo neceſſar, that the Purchaſer be a Creditor,and/ hath 
noother probable way of payment, 'in which,- though he fee bis Authors Righe 
braringſuch Clauſes, yet he a&eth upon neceſfiry, ' for his©wn ſatisfaQtion; Third- 
,, Theſe who acquire ſuch Rights:without neceſſity, and ſee therein ſuch condi- * 
tions i ſelves perſonal, though having Reſolutive Clauſes, do not thereby * 
know WR" che third-Party hath the Right js i re, but only jar ad rew'4 and ' 
therefore, if they / acquire ſach Rights, the-Property is thereby! Traciſmitted'- | 
And though there may be Fraud in the Acquirer, which'taiſeth'an Obligation 
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jus | df Reparation to the Party damnified:by that Delinquenee 3/ yet that is but 'per- 

ts I onal; and another Party acquiring bov« fade,» or-neceflarly,and not partaking of 
5 F ihat Fraud, -is ## #to* But certain knowledge; by Intimation, Ciration;' or the © 
be ke,: and inducing walam fidem, whereby- any prior Diſpoſition, or Afﬀignation ' 
nes leto another Party, is certainly known; orat-leaſt Interruption made in Ac-. 
I ing, by Arreſtment or Citation of the Acquirer , - ſach Rights acquired; not + 


gof. neceffity to fatisfie prior Ingagements, are Reduceable ex capite frandir, - 
d th _—_—_— partaker ofthe Fraud of his'Author, whothereby-becomes 4 © 
Ganter of double Rights;z bur this will not hinder Legal Diligence to proceed 
ad be compleated, and become effe&ual, though the uſer thereof did certainly 
wany. Izchoat, or incompleat Right of another. 
&:Dut it is more doubtful,and not yet clear by Cuſtom, whether a voluntar 
at taken for ſatisfaRtion of a prior Debt by kim, who certainly knew ofa pri- 
res | Q4 | Qr 


not 
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or Niſpalition ar dſbgration, though not. perſeted,, would bereduced asBrav MM 
dyilent- So the.aclaring of one; Right unto, another Right, without any. invats i 
dity therepkexpreſts was: found toinfer an.acknowledgment of it, Feb. I5:163, 
&awder contra pea of ea —_ thelike Conditions have become 
yety ordinary, .tbatithereby Property may becumeinalienable;and as a (perpetual 
Uſufruftg yet it ſeems ſuch'are-neither expedient-for. Commerce, 'nor conlfieg 
with the pature. of Property, whoſe main Effet is Alienation, or diſpoſal of the 
Syubſtange ofthething, as: Wiufructiof the Eruits/'s and therefore, it were ſafeſt 
ugomſuech Clauſes,to uſe Inhibition; yet they may be effeRual-againſt Lucrative N * 
Aljenations. or Danations in reſpeR that by theſe Clauſes, at leaſt the Pars £Þ , 
are ,perſqual Credicars, and ſo Alienarions gratuitous to theirprejudice, may'be ÞÞ 3 
annulled by tbe Statute, 1.621. cop. a8, . But oflate, it hath been found, thaty Þ + 
Clauſe Irritant being in a Tailzie, and in the Seafin, both of the firſt Heir, and 
afthe Jaſt, that ie did annul theCreditors Rights and Appryzings, and thenex; | 1: 
whomight haveheen Heir of Tailzic, had accets tothe Land withour being Heit | 
tohim, who incurred the Clauſe Irritanc by his Debt, Feb. 26. 1662. Lo. Stir. 
avout contra Creditors afthe E. Annandale, And now thereis a ſpecial Statute ye 
gulayng Tailzics and Clauſes Irritant therein 3 of which hereafter , Tile Juſeſt- 
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| FW 6nd and nor after Delay, and without the fault —_ Schier, | me G 
therthe hazard be the-Sellers or the Buyers? By the Civil Law the Buyer bath: || $0 
the perjl, 4. 34. 4. 6. f-de covtrehenda expione.l, 14. ff. de fertis. |. x. Cod. de 26 | ma 
_ rigulo & corp.rei pend, and the peril is notthe Sellers, unlis expreſly he take the || &. 
hazard, or that the Buyerbuy per averſiongme, 1. 62.4. 2. ff. de comtrabends empiiy: | 10 
ze; all which putteth both the peril and profits of the thing upon the Buyer,cja © 1" 
e# perientum. coins off cammedants, and it is far more clear, that the Acceffions, | 
ut 
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Fruits and Profics of things bought, are the Buyers, even'before Delivery 3 and 
by. tbe ſame grauad,: the peril mug be his alſo + Bue on the other part, that thy 
loſs is the Sellers, is the opinion. of others, becauſe the Seller after the Sale is D& 

for the Qelivezy's and it is a general Rule, that the Debitor is never obs 
lieged far the hazard af accidents, when he is Debitor for a certain body 5 bit 
all agree, that if the Sale were of a Fungible, as Wine, Oyl, or Grain, 'not cds! 
fidered as a particular Body, as the Wine in ſuch a Seller, or the Grain in fac 
a Houſe, but generally. fo much Grain or Wine, as a meer Fungible, in char eaſe 
the perl would be the Sellersz, becauſe the periſhing of any one particular could 
not be the Buyers 3 but befide Authority, the main reaſon on thecontrair is, thitt 
everything periſhech ta its Owner , and before Tradition, the Scller is Proptics 
rar of the thing ſold.” I bave not obſerved it Debared or Decided with if 
thing ſpld ſhould chergatter periſh » that yet the price is due; and if bYWnton 
Cuſtom,: the S&ller had nor torbarn, in that caſe doubticfs the Buyer wontd no 


Hunter cours Wilfens.: In Sale, abſolute 
be extended: to moderat Ferunudes, _—_ 
de contre/unde expriont, of which aficr '. 


"Location and a where, of Annuaglrent-and 
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x iLocation deſcribed, «nd compared with Confituents right, 
Sale, 5 © The Condwufors Obligation, 
; Whetber Sterility frees from the Penſion. 6 The Locators Obligation: 
3 The efſeb of Faftations 7 Uſury, or Aunualrent of Money, 


4 Location is perſonall, and ceaſeth with the 8 Annmalrent due by Law, without Paftion: 


L* OCATION and Cordyttior.is a Contra, whereby Hire is given for 
| ] the Fruits, Uſe, or Work of Perſons or Things < this Contract keepeth 
a great proportion with Sale; for as no Sale can be without a Price,ſo no 
Location without an Hire, and as. the Price muſt be certain, either being ex- 
preſly named, or indireftly, beiog the price that ſuch another gave for. the like, 
or that ſuch a perſon ſhould think reaſonable, both which become certain, if the 
price given by that other party appear, or,f that third perſon mogifie the price, 
atherways the Sale is void and pendent, and unperfeR, till that be performed - 
$ojn Location, the Hire muſt be the ſame way aſſertained for ifthe price be but 
made ex po# faFo, it isno proper.ocation z as he who gives his Cloathto be Dy» 
&d, and promiſeth to agree for the Cloath, as the Dy ſhall be in fineneſs, this js 
no Location,but an innominat Contra@,Pr.&: $.1, Þ:ſf. de Locat, cond, gs |, 25.im 
w. ff. cod, EE. .þ | | 
de is contraverted, whether Sale and Location do alſo agree in this, that 
#the Price mult bein current Mpney, fo alſo the Hire, ; This Queſtion was of 
mych moment in the Rowar Law, becauſe Location was a nominat ContraR, per- 
kd by ſole conſent; bur other Contrads inhomuiary were but naked Padtions, 
tillzhe thing agreed upon wasinterpoſed 3 and therefore is there accuratly De- 
hated, ſome holding, that Money only can make the Hire in a proper Location, 
ad ſome that any other Liquid quantity or Fungible is fufficient; as Oyl, Grain, 
&, But with us,all agreements being effeQual by ſole conſent, we need not much 
Debates and therefore, ſeing all the EffeRts and Conditions competent, where 
the Hire is Money, are alſo competent where it is any other Fuongible, we agree 
with that Opinion, that ſuch are proper Lacations. | | S 

Safe and Location differ miinly in this, that the intent and effe& of SilefiIs.to 
llienat the Subſtance of He thing Bought , and Rate the Property thereof in the 
yer 3 but in Location, the ordinar inteft thereotis, that the Subſtance and Prg. 
ey of the thing is not alienat, bur remains in the: Setter, and the Taker hath 
tly: che Fruits and Work thereof, 'which muſt not be already done, and extant, 
bitthat which is tobe done, . &-7» ſpe 3 as for inſtance, a Bargain for the Fruits of 
Field, which are already growing, is no. Location, but Sale, and fo of Uſe or 
Work already performed; and therefore, *inthe nature of this Contract, there is 
thazard and uncertainty in the conductor ofthequantity or value ofthe Fruits, 
or Work, the peril and profits whereof is the Condugors. | 
"24 But here ariſeth the Queſtion, that in the Caſe of the Sterility ofthe Ground 
* ar the abſolute ceaſing of the Uſe, Fruits or Work, whether the Hire be due 
@dot 2. The determination whereof will clear the Exception of the former Rule, 
Fexcerning the peril and quantity of the Uſe, Fruits and Work locat 3 And there- 
Bore, Firff, Where the Uſe, Fruits, and Work, doth altogether ceaſe, without 
Eau: of the ConduRor, there the Hire muſt alſo ceaſe, becauſe the one is given 
'Yuthe cauſe of the other, and the peril undertaken, is not of the beeing, but of 
"RY Uquantity and value thereof; for inſfarns if Land taken be inundat or ſanded, . 
| | ang 
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130 REBUIRR. 03 FUC LOW Ip a 
and ſo have no Fruit, it is the common opinion of all, - that the Hire or Cane ceal; 
Eh to be.due for-that time : Orifa Horſe , or a Servant hired die, the Hire 
or Fee is but due according to the time of their lifes! but if they befick or unpre- 
fitablefor a time, yet with hope of recovery and profit, in that caſe there is noz, 
batement. Teo 3. II | 

Secondly, Though the opinion of the Learned be very diverſe, in the matter of 
the barrenneſs of the Ground, ſome accompring it, if the half of the ordinar I 
creaſe fail, ſome ifthe third, & ſome leaving itto the common eltimation of the plac 
what is called barrenneſs, or to the arbitriment ofthe Judge 3 yet I think it more 
rational to determine that caſe with the reſt, upon the former ground, that if there 
be any profit of the Fruit above the expenſes, or work, the Rent or Hire ſhould 
be due, vid. l, 15, ff. h.t: | + | 

" 3, The like is in Vaſtation by publick Calamity, which hath been frequent 
ly decided_upon occaſion of the late Vaſtations, but this will not extend to Privat 
accidents befalling theCropt after the growing or reaping,even though by-acciden 
it ſhould be deſtroyed or burnt without theTakers fault, the hazard being his own, 
becauſe it is not then reſpeQted as the Fruit, but as a Body in being, whereof he 
hath the Property and Peril : But in publick Calamities by War, not only the 
'Cropt istaken away, but the Tennents are diſabled, and hindered to Labour, and 
therefore mult have abatement, 4d. . 15.4. 4. fe bt. But the plenty of a for 
mer year, doth not compenſe the ſterility of a latter, /. 8. C. de locato. Neithe 
is there any abatement, where the Hire is a proportion of the Fruits, 1. 25. <. g, 
F: h. t, Yea, it is more agreeable to the naturEof this Contra&, that no Reiped 
ſhould be had to any prior or poſterior year, becauſe there are as many Location 
as there are years. | a $6 | 

4- Seing the intent and <ffeQ of Location, is not to alienate the property of 
- the thing Locat; it followeth, that this Contra& js meerly perſonal, and there 
by there is no real Right in the thing, whoſe Uſe, Fruits, or Work are Locat;h 
that if the property of theſe things be alienate from the Locator, the intereffd 
the ConduRor ceaſeth, ahd a fingular Succeſſor.may recover it from'the Cov 
duQor, notwithſtanding the Location, which reacheth it only by the perſond 
Contra&,as it did belong to the Setter 1.9.C.h.t.zand ſoit would bein ourTacks 
Rentals,by their own nature; but it is otherways provided by a ſpecial Statute 
which hereafter. Title, Tacks, < 2. Likewiſe, we'ſhall ſpeak; nothing here, ofFev 
Farms , which though they are Locations, yet by the Law they become tal 
Rights, leaving theſe to their own place, Tit. [»fefiments. '% 

's, From this Contra, the Condutors Obligation is to pay the Hire, and 
after the end of Location, to reſtore the thing locat, making up all damnage 
in which the ConduRor is lyable even for light faults, and muſt uſe ſuch dil 
gence as prudent men uſe in their Afﬀairs,but is not lyable for caſual or accidentd 
periſhing of the thing locat. Some hold him lyable tor the moſt exa& diligens 
and lighteſt fault 5 but others, with better reaſon, are for the contrary, .it bai 
the common rule in diligence, that in that which is only to the behove of 
keeper, he ſhould uſe moſt exaQ giligence, and is lyable for the lighteſt &: ah 


as it is in Loany and theſe who have the cuſtody only for another, are lyablehit 
for the groſleſt fault, which is equivalent to fraud; and for ſuch diligence, a P | 
commonly accuſtomed by every 'man ; but theſe who have the cuſtody partly 
- themſelves, and partly for others, are in the middle way obliged for ſuch dil 
gence as themſe]ves, or prudent men uſe in their Afﬀairs. $52 
6.. The Obligation on the part of the Locator, is todeliver the thing lc 
and to contiue it during the time of the Location, and to refound to the Gat hoy. 
duQor his neceſſary expenſe employed upan the thing hired, unleſs the cuſtonwalſ# 
the place be otherwaysz and ſo the reparation and upholding of Houſgw*\ 
in prediis Urbans, lyeth upon the ſetter, if it be not otherways agreed, butillfhw 
Lands, or prediis Rufficis, the Tennent is obliged to keep the Land and HoWnp*Vk 
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58. "I WE Bas £ "T2 ada. © h 
g6od cotidition as he got them, and may jor deftroy Moſſes ,” nor rive vide 
Meadows, and is lyable for the damnage, though there be no ſuck proviſien tn 
his Tack, Feb, 6. 1633. L. Had io contra Jobaftblnry, neither bath he repiriti- ' 
on for avy building or policy which he maketh, which & accounted awbting freely 
' done, without expectation of Recompenite, If it be nor ottErwiys agreed; or 
that the Rent be Raiſed thereby. | 
*7, Next as to ſuch Contracts, whereby Money, of any Fungible is 
Jent for the like io kind again, with fact a fire for the uſe thereof ;- Theſe are 
called Uſurary Contradts, and they cannot be coniprebended under Loli, -be- 
cauſe they arenot Gratuirous, or under Location, becauſe the property'(*nd ſub- 
| ſtanceis alienat. Uſurary ContradQs cont rieateft ts Lotition ; but t6'fepreſs 
he exorbirance of Ulurers, che Civil Law rtjeRted Uſurary CofitraRts, 2d ad- 
giietech orily of the profit of Fungibles. ſn fome caſts, the Judicial Liv alſo re- 
jeteth them, and probibireth Uſucy to be vſtd amody the Jews; thobSh'th&y 
ight uſe it with other Nations. So doth the Canon Law Yilapproveit, and moſt 
Nations, where that Law is iri vigors yaut we, aid geiierally other Proteftanic 
Nations, do allow bf the profit of Money;or other Fungibles,it-being within'the 
proportion allowed in kaw, which ſometiines was ten for-cach hundred; till'the 
year 4633. thereafter eight, and now fix [ifice the year 1649; And therefore 
Uſurary-comratts with us, atebnlly ſuch, Wheftin there is pnlawfel; of txorbi- 
unt Profits beyond the Law. The Civil Law allowed, wfaris ctnveſſinas; vizgone 
of a hundred Motithly 3 and their Oſa$a: beſes, ſemviſſer and Dodranies;' in there 
{reral caſes; we Have only one tneaſure for ail. Femms feuticums, is where ſomuch 
v given, o6t only for the Profit of the Money, but for the hazard and petil of 
the Ware boupht hereby, or of other Pungibles z by Seaz and ſit is a mixed 
Coltractg and in both caſts Profit arid Annuatrent islaw?Y}; & having ndwmorll 
eotmer#nd, and f6 being free, is fot only (ubje&t #6 our PaRtions and Pro- 
myes, Which we are morally obliged to obſerve 3 bur Hath alſoin it perniutative 
Jattice, 1n that Money, Wine, Oyl, Grafn or thelike, have a redl ufe profitable i 
W gen by Exchange thereof, and increaſe that may aecrew thereby; adhd for 4a? 
which proportionable Hire may be lawfully and profitably conflituees*Thels © © 
Wurary-contratts therefore are to be reduced; not rs L0am, but to Locition, is 
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though by accident they have that difference from the 'reft, 'that the profttty is 
thine 5_ becdibſe"thete can bend uſe 'of Moniey or Fungibles otherWays. There 
ge thice tritids of Ufurary-contracts, Legal, Pactiotial; and Penaly Legal are 
theſe whereitt Acnualrenc is *due by Law,withogt coniſent br favlt, PaRionzl ate 
theſe wherein Annualrent is promiſed; Petial are theſe Which are by the Modifi- 
enjon of Judges, 33 the dathnage of Pirtics, But if fortaigh Bills ff Bkchange 

Altueltcnt is now allowed, without Padtion, by the AR 26 Park'4, Ch, 2. . 1 
"The. Penalty of exorbitant Uſury with us was, that the Debitor for ſack & 
« 0h: evening the hae, ſhould be freed 6f the Qotaf#Gy, and if be did not, 4 
ay other revealing it, Thould have right to the Sum given oarupon Uſury, an; 

f the frofit chereef, Par 1594. cap. 23 ue aNGfwdrde Bl ehicing Bf tibes (hemp 
ok Sbrthai rev per rent.chredly or indireftly;as by taking of Vittual within the or- 
t dmary prices, or buyihg Vicrual for the Atinvalrent with exorbitant prices in 
PL ale of 6 dehvery, of by improper Wodfſets, —_—_— Back+rack Duties 
yi den 'effeiring to teh per cent, orotherways, do content their Moveabl::s, and 
WE Suns fo piven out, which the party camorREenounceybur the K. RYvocat hath 
{*WMio puriic therefore, without the Patties coricurrance-; and ithe' ve, 


4 have reſtifurion-of what thore- Anfndl he payed hor ten cont. Pap, 
Gl th9y, dup. S47« Bur the Anoual was retrenchetl toerght per of, Burt, .y M 
X 4 A i. Cake to-fix fer cent, Pail. 1649. exp, revived, Pani, #68 1; 4 5 I, 
ſb ®iicriicr proper Wodlers without Back-rack, though the REHthe thi fe 
UW he oidinery Andualient, Weah waraty Gonrract, #64 fall indttthic Wie. — 
Ta of 6d at Hhoingh it bath ſometimes Been odyed, " YEH BdcWHGk | 
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Jyes upon the Wodlſetter, of ſetting the Land, of dead, poor and waſtes By 


Of 


.nualrent by the A& of Parliament, 166x, cap. 62, And if upon offer of ſecuy. 
hath been -oftea decided fince that AQ. 


ſet the Wodlſet Lands for ſuch a time, to begin after Redemption, which if; 
. be far within the true worth, is Uſury, and is declared ſo, Parl. 1449. cap. 1g, 
. That Lands provided tobe ſet for Tacks, not near the true worth, the ſame ſhall not 
:keeped ©. yer ſuch a Tack. was ſuſtained, ſeing the Wodſetter had not his full Ag. 
.nualrent, by reaſon . of a Liferent reſerved in the Wodſet, and the Wodleter 
.was theConſtituents Brother,and ſo it was like to be for hisPortion natural, whergf 


© * Wauchtor, contra L, Innerweeks and this was extended to Co-principals, haw 
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of the LowefSevtland, ©, 
_ | that.the;Parties found on is, on the onepart thit 
there is indireRly more gben the ordinary Annualrent, and fo falls under the Ag 
1597. And, on the other part, that improper Wodfets are there expreſt, any 

roper.Wodſets ſeem ex propoſito omitted 3 likeas in proper Wodſetsall hazayd 


OF. #/ 3 | 


4 


weſhall leave this to every mans private judgement, till publick judgement caf 
the ' ballance;z only all proper Wodfets before 1661, are reſtricted to the Ay. 


ty, the. Wodſetter will not quite poſſeſſion, he is countable from the offer, x 


There uſes alſo, in Wodſets and Reverſions; to: be included, a conditiont 


.the Tack was a part, Far. 21x. 1662. L. Polwart contra Home ; but in other 
. caſes,, ſuch. a Tack was tound null by the ſaid AR, but not by the AQ betywiy 
_Debitor. and Creditor, Feb. 15. 1666, Lo, Ley contra Porteons, at 
.  $.. This much for Uſury or Annualrent by ContraR or PaQtion, it is alſodye 
by the Law, and by the obligation of Recompenſe and Reparationy and ingly 
Civil Law, in all ContraQs bone fidei, it is due ex wore, by.the delay of the It 
;bitor, whichis underſtaod after he ſhall be required for the ſame, or thay the 
Term is paſt, am dies interpellat pro homine, and in other Contra. by: Lity 
;conteſtation - . 2.:&, /. 35, f. de Ofuris : Butour Cuſtom bath little ute aft 
diſtigtion,neither followeth it.that Rule,but 19, WhereAnnualrent.is notagmdi 
mp2, Deginarly it. is nqt due till Horning be uſed againſt theDebitor,and hay 

a ſpecialStatute of Parlament,x621,cop, 20. Yea,though the Horning was nofife 
giltrate,.and ſo null, asto Eſcheat, it was found valid as tothe Annualrent, Bd 
.Z1. 2673..; Smith contra Wauch; But it was found not competent by. way of pe 
clal,Charge in the Suſpenſion of the principal Debt, but by ordinary action, Ju 
"2. 1629, Parvegarice contra L, Craigie, where Duzy bis opinion is, That it the 
Charger had raiſed, Horning upon the AR of Parliament, it would bave ben 
ſuſtained ſummarly, and is now ordinarly ſuſtained ſummarly by a ſpecial Chargy 
when the Sum is charged for, or Suſpended ; but it being once due, it not onl 
contigueth during, the life of the Perſon denunced, bur ſtill thereafter till pay- 
ment, . Julj,$. 1642, Hunth contra Heirs of Mr. John: Manſon. 29, Annualren 
provided by a Bond for one year, though it expreſs not for all years thereahs, 
yet continueth due till payment, Decem. 2, 1628. Zair contra Ramſay, , 'Tht 
like where, on Term was only in the Borid, Sporf. Uſury, Keith contra Bran; 
and where Annualrent was promiſed for time bygone,by a Letter, it was found 
Rill due till payment, Jas: 13. 1669, Home contra Seaton of Menzies, , 2k 
is due by uſe of payment only without expreſs PaRion, eHMarch 4. 1628. $# 
reFer contra Clerk. 4% Annualrent is ordained to be due to Cautioners by the 

Principals, for Sums payed by them as Cautioners by the Clauſe of Relief, asbt 

ing damnageand intereſt, though the Bond bear no Annualrent, by Statute« 

Seſfion, Decemb. 21, 1590. Hope uſury, Torry contra Dowhillz Decemb, 4. 16% 

Cockpoel contra Johnſtoun, Where the Clauſe of Relief bore only to relieve ti 

Cautioner of his Cautionry, and not of all damnage, The like though there's 

es diſtreſs againſt the Cautioner, but regiſtration, Jar. 24. 1627- 


- 
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a Clauſe of mutual relief of coſt,skajth, &c. Novewb, 15, 1629. Black of 14 
contra Dick, 5%. Annualrent is due without PaRtion,by Tutorsand Curatois 
their|Pupils, of which formerly,in the Tir. Obligations betwixe ther, 69.40 
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rent was found due without Padtion, \'by an-Heir-male for the Portion of the - 
Heir-female, though nd& required for many years, and that till from the term 
of payment, Had, Fuly5.1610.Colguboun contra Le of Luſs.The like bya Husband, 
who was obliged to his Wife far the Annualrent of the, Tocher payable by the 
Father, though the Tocher. was never payee Hope, Husband and Wife, Baird 
contra Gordon,Spotſ, Ulſury,Skeen contra Hart. 7o. Annualrent was found due for 
the, price of Lands poſſeſt by the Buyer, without PaQion-; Mojjes” Ultiry. 
Stirling contraOgily, Feb. 19.1624. Dury of that ilk,contraLo.Rew/a1.and, L.2#. de 
Uſvr. Tbe like though the .delay {of . payment was nar the Debitors fault, Nov. 
14. 1628, Cuming contra, Euming.z Spot/. Uſury,. Home contra'LiRemen; An 
nualrent not ſuſtained without PaRtion, for a Sum lent to an old man, 'on condi-* 
* rion;; that if hedied without, Heirs, the Creditor ſhould become the'Debitors 
Hzir,and yethe having Heirs, Annualrent 'was not found due, Decemb; 11. 1662. 
Logie contra Bogie. But the Lords do: ſometimes allow- Annualrent,' or an equi- | 
valent expenſe among Aercnants; and they did ſo determine in a Proviſion by a Fa- 
ther;to bis natutal Daughter payable. at her Marriage, -which was found fo fa- 
yourable not to hinder her:to.niarry, that Annualrent was alloged her, feing the 
ition- wasin:h<r Power, Jane 25. 1664- Inglis contra Inglis.” The Rowans 

allowed Annual ill it equalled: the Principal, but-no'further. '4,'zx0. & l. 27s 
4.1: |. 29.C; dt »ſoris : But out Cuſtom hath no ſuch reſtrition. Yet we re- 
« tki&:the Engliſh double Bands to the fingle Sumsand:Annualrent thereof, but no 
farther then till it. beequivalent to the Principal, ſeing by the tenor of ſuch Bonds, 
it appears to be the meaning of. the Parties, .that no more ſhould be demanded in _ 
any.caſe, Jav.22. 2679. Frazer and Burnet contra Hamilton. 
; - Annual upon Annual is condemned by all, when'it is comprehendedin the firſt 
-PaRtion , but;it.is ordinar with us, by poſterior Contrafts, to accumulat An 
' Avalrents and: make it a Principal, and fo both that which was firſt. Principal, 
gnd that which;was once Angual, bears Annual, >which the. Rowans did not al- 
low, 1. 28. C.. ed. ſo alſo Annual;”by vertue: of the AQ of Parliament, if De- 
.creet follow thereupon and: Horniogyit will bear Agnual, ſeing thereis no limita- 
tion , but thigwill not be extended to Annualsin time coming after the Horning. 
And laſtly, Annualrent payed by a.Cautioner,by theſaid Statute of Seffion, will 
bear Annualrent, becauſe to him it is a Principal. Annualrent was alſo found 
due without Pattion for Money expended, according to the Cuſtom of Bowrdeayx, 
Dec. $. 1677. | Peron contra Moriſon. " | FH AN 

-. All things may fall under Location, that can have any Uſe, Fruit, or Work ; 
but real Servitudes cannot be ſet ſeverally , but only as acceſſories to the thi 
which they ſerve. Works which can bELocat, 19, Muſt belawful. 2%. They mu 
| be. performable in, that which belongeth- to the ConduQor, or in reference to his 
perſan ; for Wgrk employed upon the Workers own matter, is no Location y as 
if a Goldſmith be employed to worke ſuch a piec&of Work in his own Mettal,and 
the ſame tobe bought asit is ſo wrought, it is'Salg\and not Location, unlef6there 


be two diftin@ Bargains, one for the Mettal, which is Sale, and the other forthe 
 Workmanſhip,which is Locationzand if-the work is to beemployed on that which 
concerns a third party, itis not Location, but Mandate ' | 
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11. TITLE XVL l 
+ Society, where, of Copartnery. iN” 


i. et of Society. | 5 How Sociery ceaſeth, BY 
3 ' The whiter of Society. . _ . * , 6 Partners athug ſeverally, how theſe thing of 
3 The ndtare of Sotiety,' thi the equality - accreſce to the Society. "i dl 
theretn- to be ob/erved. ".- 9g Diligence of Partners, 'I Wh 

4 | The powet of the Partners in Society. 8 Kinds of Seciety. lo 
$2 82 e13545- S7bp | : | R = i 

by OCLIETY is not ſo muchaPermutative, as a Commurative — h 
-4 ; Whereby the Contracers communicat each:to other ſome Stock, Woli, I xx 
\., Þ. or Profit. Theeffe&:of Society is, thac 'thereby ſomethiog which b& Iſl is 


” | fore was proper, becometh, or is continued to-be common to'the Cy. 
partners; and-it iseither a Stock, or the profit ofa Stock, or Wotk, Labour 
Ioduſtry : Yer, this Communication is not efteRual.to Transfer the Property 

- part, or,to;commuticat-ic without Delivery or -Pofſeſſion, by which Pro 
py potive hay isconveyed. Thereis oft-times a Communion without Society, 
xecaule it/is of aceidenty as Legators,, Hdeirs or Acquirers of the ſamething prov 
dzviſe, but if there be interpoſed a Contract thereupon, to continue that Cunt: 
munion for the common profit bf the Contrafters, 'it becometh'aproper Society, 
-/ 2. The matter of Society are: Things, Eruits, 'Work or Induſtry, and that! ys 
* rioufly ; for ſometimes the Thing, or Stock is only -piit in by ome" and the Work 
and Induſtry abour it by. anatherz as, where a Stock 1s given in Partner-ſhip toa 
Merchant to Trade with, here it may; be that. the Merchants {kill :and pains is bab 
hnced with the profit ofthe Stock of the other, who doth not, nor cannot make 
thatuſe of it,-- Or Larid is ſet:to Husbahd-mei: to be Laboured, atid the increak 
common, i| Sometinics eath Partner bricigeth a Stock to the Society, and+hilt 
Vork or Pains withal, 4nd.ſormetimts only Work, and the Profitthereby is made 
ommen3., dnd ſpmetimes the one communicateth the Stock it felt, whereby the 
toperty thefeof becometh tommon to himfelt, and other Pariners, and the: pro- 
fit accrewing thereby and the other bringeth in a Stock, but doth nor commu 
nicat it ſelfj, but the profit thereof, 10 alLwhich the intereſt and ſhares , may & 
ther be equal or unequal; but without Work-arid Induſtry by the Partners, & 
others; there can be ho Society, becatife there can be no profit, or hazard of pros 


+. 


ficor loſs. | i rllggs 5 in; | 
-.,3-;Thenature of this Contra is, *tohave in it-<quality of profit-dnd loſs pts 
portienabletq the value anil -worthof the Stock and Work, which is unalterablt 
ang urndiſpentible by the nature of this Cbatratt ; and (caccely can any pation of 
ndire@ courſe; be effe&tudl i» the tontrair,- becauſe thereby che Contra would 
become: Uſurary-ond yoid/z whable equality, as to the Work and- Induſtry id uf 
.quid, and che value. theftof is eſtectned according to the como Eftimar 5/but 
where there is # ſpecial vatie ſet npon in;by the privat conlcnt of parties, which ( 
was faid before of the privat rate of ParticsTi#.10 F r4. )withour Fraud is ſufficient 
ſo jometimes the value ofthe work is eftimat equal ro the Stock or Induſtry of the 
other Partners,and ſome time the halfthird,or other proportion of it: But where 
the matter 1s clear, or where the Society conſiſts of a Stock in Money, the profit 
"AUT Teeenrly be propornonable thereto, and the hazard or loſs accordingly; 
bur if ir be agreed, that where the Stocks are equal, the one ſhould have oe third, 
and'theEpther rwo thirds of the profit. df loſs, or that one ſhould bear the hazar(l 
of the Stock of both, and the profit ſhould be equa), or any other inequalicy, it 
is clearly Ulſorary,unequaland unjyft, {. 29. pr. & $. IF. &. 8. But if the one has! 
only loſs, and the other all the gar, it is called ſocietas Leowina, d. 1. 29, H. ut 
Neither doth ic fabfift as a Donation, unleſs ſo ſpecially expreſt and really __ 
EQ 5 
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&; for oft-times to make inconſiſtent Contra 
quality , if any be, ſhall be a Donation; but that is a meer ew Yew doth 


adit implys that the Mannagement isin the whole Partners equal 


OE A Eng, 


&s ſubſiſt, it is agreed, that the ine” 


worke no effec, ſeing the intent of the Contradt is truly tocommunicat like for like, 
and not to gift, and that addition is but ſimulat or fraudulent : Hence Society 
may be deſcribed a Contra, for communicating the profit or loſs of that which 
is brought unto the Sotiety , proportionably according to the ſhare and imere 

of each Partner, Iris true that if there appear no wah yp in the Stock and in» 
duſtry ofthe Partners, when no proportion is expreſt, equal -ſhare of profit and 
loſs is underſtood, L. 5. $. fir. f. b, t. & F. 3. Inf. h. t, orit the $kill or induſtry of 
ſome of the Partners be of great importance, the Society may confiſt in theſe 
Terms, that theſe perſons ſhall have no ſhare of the loſs, and ſhall. have ſuch a 
ſhare ofthe profit according to the Sentence of Swpitiws, but if fuch inequality 
appear not, the Sentence of Macize rejefting ſuch inequality is juſt, and there 
isno contrariety between the opinions of both, F. 2. /»$7##. b.t, 

It remains to confider, what are the cffe&s of Society while it is, and how 
itceaſeth: As to the Firſt, the diſpoſal and management of all the Aﬀairs of Socie- 
ties is in the whole Partners, and each of them (* chough having an unequal ſhare) - 
hath an <qual vote, unleſs it be otherways agreed, and the common rule is, potter 
eff conditio prokibentss, 1. 28. ff. Comm. divid. So that every one hath a Negative 
Vote, in Ads that are not neceſſary for the defign of the Society, unleſs by the 
Cuſtom, or PaQion, or Deed of the Parties, it be otherways ordered z as where 
its the Cuſtom of the place, that in-ſuch Societies, ' there ſhoald be a plurality:or 
when it is agreed, that the Minor part ſhould give place to, and is comprehend» 
ed inthe}ARs of the Major part; or when the Society hath been accuſtomed to A&R 
in ſuch a way, not only the prox part, but even one or more of the Partners 


'may continue that way, which is ſtill held robe the mind of the whole, unleſs the 


contrary be expreſt z and therefore it was found, where one of more Partners in 
a Ship, had fraughted her'toa dangerous Voyage, without the others conſent, 


yet he was not found Iyable for her value, being loſt by accident, where no jx 


objeRion could be made againſt the Skippersskill, July 22. £673. Sims contra #- 
bernethy, Yea the proteſting ofany of the Owners againſt the Skipper, and Ma- 
jorpart, will not make them lyable for the proteſters part of the Ship, if ſhe be 
caſt away, though it be the Law in Maritim Caſes in ſome places, becauſe of the 
ordinar or uſual Remeid here,of a Roup at the half or major part of the Owners 
2painſt the reſt, or a Set at any of the Owners inſtance againſt the whole, 'ei- 
ther totake his part at ſuch a rate, or quite their parts at the ſame price, or Roup 
bis own part when he pleaſes. So letting outof Lands, or ſetting out of Houſes, em- 
ploying of Moneys in a Society,- may be continued by one or more of the Part= 
ners, and their Actings with Extraneous Perſons, in name of the Society, docon- 
ſitute the whole Society Debitor or Creditor, or doth Acquire to them, or Dif 
pone from them. It is alſo conſiſtent with the Nature of this ContraQ, togive a 
Negative Vote to one or more of the Society , whoſe intereſt in the $ or 
whoſe skill and induſtry is eſteemed the greateſt 5 but the fimple Nature of the 
Society it {elf is the moſt render ingagement; and ſoif it be not otherways provi- 
ded, it is always difſolveable at the option and the choiſg of any of the Society, 
þ » and that eve- 
ty one hath a Negative Vote; and therefore, when itis Contracted to a time, that 
it may not be parted from, in that caſe the Intereſt and end of the Society is than- 
ged, and if the Minor part will not cede to the Major part , or to Arbitriment, 
itmuſt be decided by the Judge Ordinar, which of the parts is moſt conduceable 
tothe Society, as in Ships, as ſaid is: So in Heretage aGione familie Herſciſcunde,ff; 
bo, tit, 2. C. 3. tit. 36. Andin other things, as Legacies, &c. a@ione de Eommunz 
Gvidundo,ff.10.tit,3.C.3,tit.37.And with us, when many Creditors are concertied in 
aBankruprs Eſtate, it'sdivided by Roup and Sale, conform to the 19 AF, Parl.3 
E,2d, and which is inlarged by A# 20. Parl.x. K,W. & Q. M, wherein the Evgliſh 
= 4 : are 
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Law of Scotland. 


gh 


are very frequent and exaF upon Commilſions of Bankrupt, $o a Wife is kendy MW 8 
the Terce of her Hubands Lands by a Brieff out of the Chancellary, of whichin, W # 
fra, Title Liferents,. $. 12, But this being ſo great a Retardment upon the Maps 
nagement of the Afﬀairs of Society by conſent, it looſeth the Fraternity amons 
the Partners, and is ſure to loſe the pleaſure and. readily the profit of all: Ag 
therefore the Rowarns did upon | pres grounds annul and difown all Pactions, where, 
by Society did continue beyond the life and pleaſure of any of the Partners, exceyt 
in ſome few. caſes, 1. 63. in fire f. h. t. 1, 77. $. 20. de Begat. 2+ 1,14. 1. 70. cod, 
5- Society by Conſent then 1s finiſhed. Firi#, When the Matter whereuponi 5: 
is Contracted is extinR, JF. 6. 1»ſi, bt. Secondly,By the Death or Incapacity ofs. q 
ny ofthe Partners to A& inthe Societyz for it being one individual Contragdf © ©: 
the whole, and not as many Contracts as Partners,it islike a Sheaf of Arrows bound 
cogether with one ty, out of which, if one be pulled, the reſt will fall out, and 
the perſonal humor of the Partners is ſo choſen, that it is not ſuppoſed to be con- 
municat to their Heirs or Aſfignays, unleſs by Cuſtom or Paction the contrairbe 
provided, which no doubt is conſiſtent with, though not conſequent from the ne 
ture of Society,$- 4. & ſeq Jrſt. hoc. tit. 1. 4. h-1- |. 59.1. 63.9. alt. I, 65.4.9. þ. 
cod, Thirdly, It is moſt conſonant to the nature of Society to be diſſolved at the 
option and pleaſure of any of the Partners,it being very contrair thereto, and mug 
impeding of- the ends of it, that any ſhould be continued a Partner againſt his own 
will 3 and therefore ordinarly, not only the expreſs Renuncaation of the Saciety; 
" but any Contracting or Acting ſeparatly in the matter of the Society difſolveth i; 
et propter bonam fidews,. whatſoever is done with, or by the Society , before the 
idolution thereof be known, is 'valid 3 but this Diflolution at pleaſure may be 
altered by Cuſtom, or conſent of Partics, d. $, 4. !nftit. h. #, And toſum up all 
in Society proportionable equality is. eſſential and inſeparable, and all the othe 
Specialities are congruous and convenient, and therefore underſtood, if by Cy: 
Rom or Conſent it be not otherways ordered, &. 1. Inſtit. þ.t; | | 
6, The ſame queſtion is incident here, that before hath been touched conceny 
ing Mandats, Ran one'or more of the Parties Act in the matter of the Society 
whether thereby the whole Society be obliged by the Obligations of theſe > Whe 
ther Obligations made to theſe, conſtitute the Society Creditor ? Or wheths 
RealRights acquired by theſe, are ipſofaFo, common totheSociety 2 Or ifther 
be but an Obligation upon the Afors to communicat, the Property always 
maining in the AQors, till they effectually communicat 3 the reſolution of this be 
ing the ſame with that in Mandats, we refer you thither, and ſay only this inge 
neral,. that when theſe Parties only A inname of the Society, and by ies exprel 
Warrand, or by what they have been accuſtomed to do,in fo far they are notalle 
1y Partners , but Mandatars, and it hath the ſame effeQ, as if the Society hada& 
<&d it ſelf ; but when they a& not ſo, there doth only arife an obligement upon 
thePartners afors to communicat,in the meantime the property remaineth in the 
ARors : *And if Tranſmitted to others before this Communication,. the Socielf 
will be thereby excluded, but the Actors will remain obliged for Reparation d 
the Damnage and Intereſt of the Society 3 and this will hold, though things be 
bought or acquired by the common Money of the Society ; but all the natural 
cereſt, birth, fruits anff profit of the Society, is of itſelf, and inſtantly commontp 
the Society. | b- 
7. Partners arelyable each to other, for ſuch Diligence as men do ordinarly ul, 

or the Partners themſelves uſe in their own Aﬀairs; for this ContraGt bein ud: 
dergone for the mutual good of the partics, the Diligence keepeth the midde 
way betwixt exa& Diligence and ſupine Negligence 3 but none of them are | 
able for what is1oſt by force or accident, without their fault, $, wit, Inf. b.t.. 
$. Society hath as many Diviſions, as it hath various and | maltiform Mar 
ter in which it may be Contracted ; but that which'is moſt-noticed in Law is, tht 
ſome Societies are common & general,whereby parties communicat all their Goo 
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t the reſt are obliget,or underſtoby to concur « 
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Sf fine ſuch Societies being alrogethet anaccuſtomed here, 1t ſhall be yalt co debate 
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i | Arcefſory Obligations, where, of Tranſaction, Caution, 


i aths, and other AcceFoztes, | 

nd i. Contratis Mediat and Immediat, © * © v1 When! the Cantianers are tyable,"and the 
be 2: Arty COONS OO OY go 12 730 1000 RT 2.25! 

rbe If 3 Kinds of Cawtioners,* 3.8 77 14 :Cantioners, when lyable infolidum+. - 
+ I 4 :Canttoners bowifur Tyable;” vi 1.) 213 Relief of .Gantioners.;| -. APE : 


f, I 5 (Cautioners fot Extcntors 1/11/11]? 1/1 , 1174 BffeS0f promijacy Oathss , _ 
the NY #: Gontiopers for Tutgrs,and Guratorfs . , 15, Delay: rs 
k .Cawtieners fur. the, Fadtors in * 62m . 16 Intereſts ny | pl 
{ Coniner for hbofing Arreſtments. 17 Phofices, Fruits and Acceſſiongi, - 
WY 3 Cantioners bow tyble by the Oath' of "the . #8 Time of g 491 
th; Principals, © 19''P/dre of. &* Performance, : 
1it; Nl 46 Cantioners a7 La# will, jadicio {Iſti; &c, 20! Manner of + | 
the Y 2 674 #- DBOU 136 22319907 37: * AS IEGL 2:03 agi Rein; 
1 "HESE being: the feveral-kinds of PaRions and Contradts ariling from 
. the: Matters there are other, diſtinQions of. them from their Adjunas 
{i .. or Circumſtances,ot which chis:is the chief,chat-Contracts may be ce- 
ag  lebratg-icitherImmediacly or Mediatly. by the interpoſiion of, other 
' I perſons, as Mandatats,..or Commiſſiqners 5; concerning-which ir bath been ſhowen 
7; © before, char as there: is a Conera@t beewixt the ;Mandant and Mandatar, ſo ofc- 
ty, || times there. is: 2Contra& ingaged betwixe. rhe Mandant, and a third party, who 
'he | hath afted with:the Mandatar according. co-his, Warrand 4, .in which caſe ordinar. 
the Ny zhere is no. Contra or Obligment beryizs the Mandartar and the third party 
vere | che who buyes:Land in name;; and to, the uſe of; another by his Warrand, the 
sre- | 'Lands.are acquired to- him who: gave the, Warrand;; and he is obliged ro pay the 
 be- | rice:to che Seller; -buc not co: his:Mandatar, ſo the Seller.is obliged to deliverand  .. 
106 | {rrand him; and-not the Mendatar. ,Bucco all manner of Promiſes and. Con- 
nas; TranſaRions, Caution, and Oaths may be interpoſed, _ 
1-2- Tranſation-may be interpoſed inthezmatcer of all: Contrads, and it is 2 
'moſt impotrant Gontrac, whereby all Pleasand -Controverhes may be prevented, 


8 6 


por | ®terwinared, for thereby'all Parties TranſaRing,” quit ſome part of what they 
| the | caia,; to-redeem the vexatioaand uncergaig event of Pleas, It is therefore the 


_ Intereſt,” thar TranſaRions ſhould be firmly, and ;inviolably obſerved; 
Shich- both by the Xo»z4» Law and our Cuſtoms, hath bren held as ſacred, and 
neceſſar for mens quier and peace, cis; 5 Tore; | 

izlemuſt cherefore be accuratly conſidered what a Tranſadion is,and what are the 
aeedar tequiſires-therete £ The word: Tranſaction. is. yariouſly taken, ſo. the 
'Aminiſtrationof any Afﬀair is commonly called a Tranſaction, and particularly 
Ge publick Tranſactions ; 2nd 1n other caſes, even where the name of  Trani- 
ion. is yſed, -chere: is: no. TranſaRion in the Senſe here propoſed, for it js yery 
'#dinar in- any; ContraR roſay, It s TranſaiFed, Agreed, -and finally Contratted: 
Aue-2, proper. TrapfaRion- muſt imply. che doubetul event of 2 Plea,;and there- 
Me when Pareies commune, and come to-an/agreement, by clearing the point. of 

St intheir, Claims, -0n either fide, though either Party. pals from .niugh they 
"Wuned,there is 80 Tyzanſattion;albeic thereby the vexation of a Plex be ſhunn © 


EEE Tas CS res 


* A 
WR. <A** 
0 - bo Bl 
: © 3» 2 195] 
| w A 
t4 3 
| \ : \ſns 


4p #39 

i> 1 iy* 
TT ” 

4 

I 


x pE-— 
and come to a middle 


eat. | 

the uncertainty how the'Judges Ka) | nt ing or the uncertainty what effe&; 
 Execiition may have, and-even after Decreets 5x fors contradifierio, it thee rs 
main daubrfulneſs, 'and uncertain-event, there may be place for TranſaQiuny þ 
where there is doubtfulneſs of Informalicy or Nullity, whereby Decreets may je 
laid open, and all the Interlocutors and Probations'may' be altered: $' or where 
theſe chings:that were nor compexent during that Decreet, may come'to be con 

petent after, er new Matter may occur, without fraud or concealment to 
delay, 1. 32, Cod. de tranſationfbus;. | br 
A Bond granted tor a'Sum' in a Decreet; and: Caption thereon. was found go 
TranſaQion without Abatement, and ſo the Decreet and Bond: were fonnd 6 
- ducable, 'F#lj 3, 1668, Row contry Houffonn,' Not was givirig/a /Bondfor Ac. 


compts withour Abatement found a TranſaRion, :Feb; 18. 1680, 'Burns cont | 


Ewing, And albeir it be much cotittoverted,: whether ſolemn and formal De. 
creets can be altered ex Inſlromenth de novo repertie, 7 © iis. generally held, that 
Tranfa&ions' are tot ranfaQet thereby, 77,1 g,. Cody de ranſaffionibice; Neither 


is TranſaQion'convelled upd fuch8routidyof-Force:or Fearz::as: wontd convebs 


'ther Contracts, but ſaci Fear ds imports imminenr-hazard of Deaths. or: ona, 
L 13, todem, whereunto the DoQorsadd\ſome ocher cafes, -as:rhe imminenticr 
_ -of rhe ruine of Mens Fortunes and Eftates, yea-it muſt be afear/imminenrar the 


time of the Agreement, for"no preceeding fear will be relevait if the occafional fir 
ic be paſt, Neither dork Fraud or Circymyencion diflolve TranſaQions; -ifirk | ts 


Wl 


bur in the Motives inducing the Agreement, unleſs it be a deception/\inrhe 
ſubſtance of the AR, /. 22. 'Cod.'codem. Neither-will Errot or Miſtake:indl 


Marter rabfack Tranſadions, it the Error be abour any circumiftanciar Qualigy 


or Quaiiticy, and nor in the ſubſtaticGot che Matter, 


3, Eaution or Surety is the Protniſe'or. Contract of any, 'not for himſelf, nl 6 


far anocher z and therefore this beifig' a gratuitous Iogagment; baving ao'equ- 
valenc cauſe onerous as to the Cantioner, ir required a Stipulation among the 4 
: mans to make it effecrual, though it was ſometime by Mandat' or Eommiſſias; 
bur now every Promiſe and Paction, 'according to the Law'of :Narure, being! 
tecrual, it is valid without Scipulation, | 7 20940 


2s 
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Caution is interpoſed any way; by which the conſent is truely giveny/ ai fn 
it may be eicher by Mandat or!'Gommiſſion, when the Mandatoriyiverhoiderar © 


warrand to Contract with any other Party,”to that Parties behove for rhewalit 
Parry is the principal Debitor, and the Mandator is Cautioner;; or it maybe 


ing on the Debt of anorher freely. This Cautioner in the'Law is called'8Y 'q 


A B44 
" W499 
"| 


p miſſo#, but is more improperly a Cautioner, ſcing himſelf 'is principal /+haw 
ur an obligation of releit as Mandatar,' or Negotiator : But the moſt properi 
- *otdinary Cautioner, is he who is obliged with, and or the principal Debirory 


* is called 4d-promiſſor, or fide-juſſor, becauſe upon his Faith or Truſt the Credit & 
contracrech, Thele Caurionary Protniſes or Gonrraces are of the fame kind" Wir 
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" Itare wich theſe,of which we have now Ponca per bay chey-ſomerhin peculiar; . * 
which we ſhall ſhortly rouch,and which refolve in eſe Qockios Fi #Wkerked 
*exurionetrs are lyable and conveenable fimply, or in ſo fir asthe pyjncipal Debiror . 
nor /elvendo, or after diſculling of him, Secondly, Whether Cantioners are ly-- 
able in ſolidum, or pro rata, HR 2 oe dE 

-4, As to the firſt, the nature and intent of Surety is, that the Creditor may be 
ſecure of his Debt z and therefore Caurioners are not ordinarly decerned to pay 
till 'the Credizor afſign,the Debt, and all Security they. have for ic. trom the Prin- 


cipal, it they have not a diſtinct intereſt to retain the Security, Fan, 10, 1665, 
, | Zefy contra Hay, Falj10, 1666, Dam Margaret Hay contra Crafurd of. Kerſe,. 
o | where the Lords refuſed ro cauſe theCreditor aſſign againſt theCo-cautioners,where- 


there was no Clauſe of Murual Relief, but chat was implyed,though nor expreſt, _ 
- 5, Cantioners cannot be purſued cill the principal Debitor be diſcuſt, unleſs it 
beotherways Contracted or Provided by the Guſtom or Law of the place : It was 
contrary by the antient Roman Law, /. ſure mdf, 5... ae fidei-jufſ,. which was 
correcred by the Aucheatick Conſticucion, Col, 1, Tir, 4. With us Caurioniets. 
are frequently bound for, and with che Principal, as full Debitors, . conjunctly aid: 
ſeverally, and therebyzxp4o, the Queſtion ceaſerh.: But otherways. the Cau-. 
tioner is underſtood co be obfiged for the principal Debitors'perſormance,and (o.is. 
Jyable only ſub/idiari? atcer rhe Pfincipal is difcuſt,and ſpecially where the pertjor-. 
mance is a Truſt or Deed, proper co the. Principal Creditor , thus Cantioners for 
*Executors are,,only lyable after the Execu re difcuft, at leaſt by Horning: 
Secute, Had. Func 27, 1610, Scrogie contra Callſtable pt Dangee.. The like,; - 
though rhe Execucor was alledged to be'Bafkrupt, Fly 24. 1662,' Rirsbone. 
*tonrra' Monteith., Bur a Cautioner for 2 ecucor was diſcerned with him; 
pending execution againſt the Cautioner, till. che Execuror, were firſt 
Giſcuſt, Dec, 2, 1662, Dowglas contra La, Ormiffoun, . And Executors were 
got holden diſcuſt by Horning, cill Poyriding were eflayed, and.ſearch made 
fot his Movables, though none was condeſcended on, ;Feb.12, 1623. Arnob 
tontra Abernerhy. The like, thar ſearch behoved.to be made, both for Mo» 
vables and Lands, and they Appryzed, ifany were ;and that Horning and Cap- 
ton ſufficed not, Hope Executors, S:wrt contra Fiſher, But thete is. no neceſ- 
fity in diſcuffing the Cautioner to call che Execucor who was diſcuſt, Dec, 5, 1633: - 
Iirbead contra Ls Manderſtoy, So the Diligence for diſcufling mbſt be accor- 
48> to the Eſtare of che Principal Debitor ; if he have Movebles: 'they muſt 
tePoynded, if Lands, they muſt be Appryſed ; if Debts, chey muſt be Arre- 
fled and made forth- coming ; and if there is none of theſe to be found, Diſcuſ- 
fing by Horning and Caption is ſufficient, rhough he be not taken by. the Cap- - 
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©6, Cautjoners for Curators are not lyable till they be. diſcuſt z; yet they were 
decerned for conſtituting the-Debr, wich this quality, that before: execution a- 
gafiſt che Cautioners, rhe Curators ſhould be diſcuſtgn their Perſons, Goods and 
wt Nov. 20. 1627. Rolock contra Corsbie, 
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#9. Caurioners for FaRors, as for the Factors in| Cawphire to the Burrows, 
kund not conveenable till the FaQors were diſcuſt, F#ly 8, 1626, Smith contia 
l and ie wg ſor theſe Faors were not tound lyable for the Goods 
ſent to a FaQor, after he was known to the Purſuer to be Bankrupt, March 4: 
2630. Xichie contra Paterſon. , Cantioners in Suſpenſions are only lyable after 
Wenffing the Suſpenders, and becauſe by the Tenor of their AR or Bond, they 
Webound to pay what ſhall be decerned againſt the Suſpender, if the Decreer ſu- 
Teaded be rurned into a Libel, or if the reaſon of Suſpenſion was releyane and 
muted, chough'it' were elided by ah anſwer emergent after the $1 
Wy are free, Sporſ, Suſpenſion, Wezr contra Baillie, . And becauſe o 
oy Kirot the Bond, it the Suſpender die before he were difcuſt, the Caution rs | 
«Ks, ſcing the Bond of Caution bore, that the Cautioner ſhall pay _ ſhall be 
| $'3 ecerned 
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ke failing in, Marchg, 1623, #0 contra Executors of Ker, Yet it was, 
und, thatwheteexhaufting was omitted by the Executor, it was admitred-fops Ml the 
che Caunnoner,: being inſtancly verified, Fly 9, 1623. Arnot contra Executorgs B 

of Hume and Maſtertoun., And likewiſe, though the Principal intented Redus: © lil 
ction, -was-holden as confeſt by his Oath de calumpis, yet that was found not. ith 

to prejudge the Caurtioner,' ot to' exclude him trom inſiſting, in proving that wi 
fame polar, ES 2.2, 1629. L, Carberry contra Kello, Whence we may. cons. 

. clude, that Colluſion or wilful Omiſhon, or negligence of che Principal hindg 
reth*nor the Caucioner'; but if che Principal, proponing any reaſon ot defence,” 
nſed Probation by-Witneſfes, which was not found to prove the ſame, . ic would. 
not be again admitred robe proven by the Cautioner, with other Witnefles y; yes 
2 Canrhtdet $i nor ſecluded to prove a defence, wherein the Principal ſuccums 

* bed, it nor being intimate to the Cautioner, Dec. 11, 1673. B. Kinghorw conc. 
E.Wizi##x, But this was a Defence upon a Writ, not by W itaefles, hgainſt che. 
Principal finding Caution to be anſwerable ro what ſhould be decerned. . ;; :/ 

10,” Cautioners uſe ro Be given before the Admitral,or other Conres, where Þ tho 
the Defender is atrached to be pur in, priſon rill the Proceſs be diſcuſt, and the 
Decreet fatisfied, which is ſomerimes only” j#d:c;o #4, that the Party ſhall aps 
pear at all the Dyers of Proceſs,* or judicatum /olvi,or both, to which .Caucioh# 
Law will, is equivalent, importing that the Detender ſhall do. all that, Law aw uh 
quires in the pteſent caſe, Fa», 31, 1633, Sieuinſon contra Law, and: Now. 261 © Wir 
1636, Stuart contra Gedd, 'So though Advocation be obtained, 'the.Cautions BN Wn 
i Law will muſt fiſt the' Principal, when he produces che Advacation,. whamulb l Wet 
. then remiin in Ward, as he was before Caution was found, till the. Cauſe bed Ge: 
cuſt, ' as was fonnd, Feb, 20, 1666. _, contra Heogullpcþ, - The like found B Wits 
that 2 Cautionet jwdicio fi & judicatum ſelvi, was Liberat by pucting the Pa Wie 
in Priſon, "though not ac che calling of the Cauſe, Fu/5 10, 1666, Thom 1 [> 
frees _—_— | 
47 3s wid. i 11, Cauciones if 


& © 


Lo 4 . ; * pe 
"Mp" SA SACS La hs" bs by - w £ 
I9t | & » | 
ERS L's 


IR atioky <. p 
py. 354 Bm Eats by Y 
Aa; 7 

fr EE. x 


R 4 4» f Lf - : Py 
. F ; , 4, q . Y . p A _ OY" 
«a5 LY has A : TY 4. x » 3. +& +49 2 . ST . 4 IJ 

£4 SE 3% 30 A OS oe et IE ey RENT 

4&5 SO - 4 ; p : Cs is : 4 4 4 : < on : . * - - 

Bt As . : , l 0.4? [0 3 «2 * \. ©» % 
| #5,&Y ww « + hu L =" ET a7 . * 1 Fuct b / . : 6 . © k 2 Ar} { 
- #xx.:C: .be- acceltory to Obligations, t 


"Fin, Coutioniersmay be CONT, LON re { nap oebis 
tbe not lyable by any Statute or Cuſtom, it giving bim.a ſpecial priviledge, as 
nn Wines lod with iuſlnds, Netw” 28. 1824; Shaw cons. Marne, 
karwbere the Obligation ishriie (elf null,” and bath no#ſo much as a natura) Ob- 
Taxon 5 if the Principal be free, the Cautioner is alſs free, as if the Princip: 
Jdgotat all, ar.did not validly Subſcribe, 'Hope,fide jufſors The like. may. be ſai 
of Qbligations by Pupils, Fools or-Furious Perſons, whoſe Cautioners are free 
with;themſelves,, But a Cautioner was found Jyable for'the whole Sum, though 
the Prigcipal Party ſubſcribed but by one Nottar, whereby he would be only 
lzable for a bundred Pounds, July 8: 1680. Ty 2g. FOOA L, Romano.: And 
a Cantioner was found lyable, though.h Nejee iaving received a. Diſpoſi- 
tion. of Moveables from the'Principal Creditor in (ecurity of his Sum, promiled 
vot to trouble: his Perſon or Goods, reſerving power to diſtreſs the Cautionee 
$#ly 10, 1680. LeMh of Mouſe contra Hadgderwick, but Cautioners, are free 
with tbe Principal, 'it the Obligation were' obrained vi «ut frende, though the 
Cautiones were . bound as full Debiror, Jan. 13. 1691. Lo, Hatton contra E, 
#erdeen ; tor in ſuch caſes there is labes realis, que rei inberet, 
:42« As tO the otherQueſtion, Whether Caurioners be lyable i= ſolidum,unleſs 
they be expreſly bound conjunRly and ſeverally ** If they become Cantioners 
{divers times without relation one to the other, there is no doubt bur as they 
obliged themſclves, ſo are they all lyable ir ſolidum; but when they obl;ge tos 
her, or with relation toone another;the nature of the Deed importeth vomore 
mo. Surety 3 ſo: that ach is lyable for what is wanting by the Principal, and 
what is wanting by:che other- Gautioners : bur this bolds even when parties are 
hound, not only as Cautionersfor, but as Principals with the Debirqr, forthen 
are lyable only prorate; unleſs they be'bound conjunAly and ſeverally, or 
when the matter of the obligations an indiviſible Fat. © Tt Ge 
43+ Cautioners-ordinanily have no Attion againſtthe. Principal Debitor till 
hey be diſtreſt,unleſs the Clauſe'ot Bond of relict bear, #9'free, relieve end chaith- 


is. 6. keep theme 5 yer where an Extcutor was betorning poor, the Caytioner pure 
wc OE P PE . p _ ITY > 1 þ: » | : | -» P Sy 
- & Woo bim torcheve him, or find ering ; was thought by the Lordsto bavein- ' 


Welt to to do, Fanuary 19. 1627.  Thomefor contra Heriot, If a Cautioner pay 
Fibout intimarion tothe Principal Debiror in due riche before Litiſconteltatic 

ts.0n-his peril, and the Principal isnot ebliged torelieve him, if he hada.com- 
ptent _Detence, that would have excluded che Creditor,” Decemb. 19, 1633+ 

6 Nl Mexwel of Gribtoun contra E., Nirhifdale. © + Joy More 
&Cautioners gecting Allignation from the Creditor, whether they -infiſt in the 
Geditors name; or their own as his Aﬀigneyy areobligedto allow their own part, 

My 8.1664. N5-bet contra-Leſlie, in thisCauſethere was a Clauſe of mutualRe- 
efamongft the Cautioners.  Co- principals bound conjunAly and { erally, are 
mutually as Cautioners for-their ſhares, '1yable to relieve” each other rhough 
ere. were.ndlxpre(s (Clauſe of Relief, 'which holds alſo in Co-cautioners,, 
« | fugh there were no Clauſe of mutual Relief amongſt them, June 19; 1662. 
the © Fallece contra Forbes. Co-cautioners were found lyable for Relicf ex natu arci, 
Whout an expreſs/Claule - of Relief, Jan. 27. 1675. Montieth contra Rodger. 
Wtioners having payed, ifthey ſeek their Reliet fram the other Cautioners,any 

7.266 © Whey: get ad ſpecial favourto- themſelves, hinders them to obtain ofthe reſt 
26 | $2full proportion 5: As it they got eaſe by Tranſaction,or upon accoant of ques, 
ons © Wining che Debt; they can ask no more than what they truly gave out, allow- 
ou their, aww tharegaswas found in aCharge rotheCautioners behove agaifiſt the 
a6 Sautioner, /Jaly'27; 16972; Brodie contra' Keith: Fune 28, 1665, Montenth 
nad Nl Ita 4ndey fm. A Cautioner in a Suſpenlion of a Bond wherein there were five. 
Pat Wilogers, being diftreſt; and having payed'and obtained Aſignation From the 
nor, wasfound to have acceſs againf} the firſt four Cautioners, allowing on- 
Eowa fifth part, Feb. 23. 1671. Arnold of Barncaple againſt Gordoun of Holm: 
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, ſo Oaths are acceſſory. to. all Promiſes, Pa#ions and. Ou 
iraFs 3 not ofly theſe declaratory Oaths, whichare ordinary in the.diſcuſlinsy 
Rights, whereby all perſons are bound todeclare the truthuponOath asWitnells' 
or as 'Parties againſt thernſelves in Civil Cauſes z but promiſſory Oaths where 
romiſe to obſerve or fulfill any thing a@3v?, or pasſio2 never to quarrel, 
concernitg which Oaths there isno ſmall matter of debate among Lawers, why 
effe&t they have: All do agree, that in fo far as any promiſe can becffectual,, 
promiſſory Oathis valid, and hath this much of advantage, that the Creditor 
the more ſecure, becauſe he may juſtly expe, the Debitor will be more & 
ſervant of his Oath'than of his ordinary Paction, ſeing the penalty of the violation 
of an Oath deſerves a more attrocious judgment than any other, God being al, 
led as a Witneſs and a Judgeg which effect it hath, 'though adhibit to that which 
by the matter hath an anterior obligation; as obligations berwixt Husband and 
Wife, Parents and Children, in thele things in which they Ste mutually oblige 
or where there hath preceeded or is conjoyned an obligator Contract, which of 
it ſelf is binding without an Oath. ' 29. All do alſo agree,that Oaths interpoſed ig 
things unlawful, not only as to the matter, but as to the manner, are not oblþ 
gator 3 ſo no man juſtifieth Herod, for taking'Jok» Baptifss head;without acauk 
upon pretence of his Oath. - 39. All do agree, that in matters free, and in ou 
own power, as Contracts are obligator, ſo Oaths are much more, 'h 
The Queſtion then remains, Whether in Ads civiliter in-efficacious, the ip 
terpoſition. of an Oath can give efficacy ? or whether that which is done indeks 
50 modo, becomes valid by an Oath tq perform it, or not to impugn it, andif 
that efficacy will not only extend to the Swearer, but to his Heirs or Succeſlon, 
| Of this therearemultituds of Caſes & Examples debated among Civilians3 Aghy 
the Civil Law, naked PaQtions are not efficacious toground any Action pal 


Puaritur, Whether ifthe Pation be withan Oath, the Creditor may not eftey- 
_ ally purſue thereupon? By Law likeways,the deedsof Minors, having Curatay 
not conſenting, are null z but ifthe Afinor ſwear notto quarrel themQ«id jurii 
Minors 1zſed have byLay the benefit of Reſtitution, but if they dothe deed upay 
Oath co perform it,or not to quarrel it, whether if they purſue toReduce it, wil 
they be excluded by their Oath? or it.a Wife be obliged perſonally for Dekt, 
and ſwear to perform it, or never to come. in the contrair, Whether yet 
may defend her ſelf with her priviledge? or if a womans Land, given her fork 
curity of her Tocher donatione propter: nnptias, being ſold by her Huſband with 
her conſent, which the Law declareth null, Whether her Oath relede 
validat ity or if PaiFum Legis Commiſſorie. in: pignoribus,confirmed with an Oat 
will be valid 3 or ifan Oath for performance will exclude the common-exceptian 
of fear, force or fraud 2 And innumerable ſuch cafes, whereby poſitive is 
prohibiteth any a& to be done," or declarech itgoid ſimply, or void if ith 
not d&nein ſuch a manner, and with ſuch Solemnities. FORE : 
/ *For clearing theſe and the like caſes, we are chiefly to confidW}, que ſant pe 
tes Fuidicis, or whatis the Judge his duty in deciding Caſes, wherein Oaths att 
interpoſed, rather than what concerns the Parties, and the obligations upon 
their conſcience by theſe Oathsin foro poli 3 and therefore, we ſhall rake up the 
matter diftinaly in theſe enſuing Points, | 4 
Firſt, 1t an AGion be purſued upon a ground ineffeQtual in Law, albeit 
Defender hath interpoſed an Oarh never to come inthe contrair, yet that whis 
would not be ſuſtained by the Judge, though the Defender ſhould not appeartt 6 
objeR, which is ineffeRual ot it ſelf, in that caſe the interpoſition of an Ol IN 3 
hath noeffe& : asif by the Civil Law, an AQion were intented upon a Promik if 
ora naked Pattion, withan Oath interpoſed, the Aion would not be ſuſtained iy 
albeit the Defender ſhoyld not appear, or appearing ſhould not obje&, that 
were a naked Pattion. Or, 1faDeclaragor ſhould be intented, to. declare palii 
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20 Foris in pignoribus to. be valid! and effeQual,though it. were-_lybelleds, 


tar the other Party did ſwear never to come in the comtrair,yet the ] 


ae fuſtain ſuch'an Aion; nor generilly can ſuſtain-any  Ation,which'is upjuk 
orirrelevant, albeit it ſhould not be oppoſed, but co to ſimply, or wi 
m'Oath-never ro quarrel ; it becauſeinſych caſes pe#is privetorum nouderogetuy. 
juri communi. For the conſent, or.Oathof no Rarty canmake thar juſt;; which-is 
uojuſt,. norican make tharſufficient or effef@ual, that is deficient /in its eſſentials; 
gfany Party/ſhould granta Diſpoſition of Lands/or' Annualrents, and declare, 
tharit ſhould be effeRual for Poynding theGrqund without lafefement, and ſhould 
ſwear never to come in the: cpntrair thereof, if thereupon the Obtggaer ſhould, 
parſue a Poynding of the Ground, the ſame could not; be ſuſtained; becauſetheſe 
Rights are defe@ive in their eſſentials, wanting [nfeftment ; and yet in theſe. 
cates, if the Party ſhould objeR, or any way hinder the effe@ of his Oath, he! 
dntraveens the ſame But the Judge not: ſuſtaining the ſame, doth no wrong, 


becauſe: bis norſuſtaining proceeds upon adefett of aneſſential requiſite, and noe 


becauſe of any exception or objeRion of the Party; from.this ground.it is, that, 
faWife be purſued or chargedupon.a Bond for Debt ſubſcribed by. ber, bears 
ingexprefſly-her to be deligned a Wite, though. it, were condeſcended on,that 
hemade faith never to come'in the contrair z the Lords would not ſuſtain the 
Purſuit orCharge, becauſe by: the very ARticn:it ſelf; it appeareth,, that the Sum+ 
mons or Charges are irrelevant, and contrair to Law, which. declareth a Wifes 
tond' for Debt ipſo jure null s and therefore, though ſhe may be faulty in ſuſpend: 
1g; or hindering the performance of the ingagement of her Oath, the. Lagdsdo 
ſly reje& ſuch an irrelevantLibel or Charge, as they-did betwixt Birſþ contra 
bug/aſs, Feb. 18.2663. where her Bond was ſuſpended ſeavpliciter, . as being ex« 
refly granted by a Wife, though ſhe judicially made faith neyertocome inthe 

atrair; Or if the Huſband ſhould ſuſpend and alledge;, - that ſuch an Obligati= 
«or Oath eould not be effeual againſt. his Goods, or the perſoli of his Wife 
his prejudice, there could be neither wrong on his. part, nor on the Judges 
pare, as/faid is, | 


®8econdly, If either Aion orException be founded upon that which is not de> 
{ſive in effentials, but in'circumſtantials,ordained and-commanded byLawsthe 


defe& thereof may be ſupplyed by the otherParties Conſent much more by their 
Guths;and in theſe caſes, que. fieri non debent, faFe valent: for every probibition 
«Law doth not anull the deed done contrair thereto, but infers the Penalty of 
Lawopon the doers, as Tacks of Teinds axe. prohibited tq be ſet by Prelats. for 
hanger than ninteen years, ang: by inferior Beneficed: Perſons, for longer than 
ſhow life, and fiveyears thereafter, under the pain of infamy, and | 


Fil. 16 17. Cap. 4. So it was found, thata Tack granted for a.longer time wag 


not thereby null, Nov.. 9. 2624. Hope contra the Miniſter of Creighs/l: Solike- 
ways, members of the Colledge of Juſtice are prohibite to-buy Pleas, yet the 
Wight acquired thereto. was not found null, or Proceſs refaſed thereupon, bur 
that it might be aground of deprivation, Hed. Fune 5. 1611. Cuniinghaw Ad- 
wheat contra Maxwel of Drumcoultron. In like manner, the folemnitics of Marri- 
wevare preſcribed in the Law, andall perſons are prohibit to proceed any other 
ways ſo they. are appointed to be publickly ſolemnized by. a Miniſter, -and the 
waſeng of Parents ace required 3 yetthe want of theſe will not anull the Mats 

pe, becauſe it is a divine Contra, which: cannot receive its efſentialls from 


'F poltive Law or Statute: Whence it is jullly ſaid, Multa impediunt M atrimioni- = 


"Ws cortrahendum, que noi dirimunt Contraium, 


0K Bf Some Deeds are declared null ;pſo jure, and others are only annullable ope ex» 
YN ons, or by way of Reſtitution, or atleaſt where ſomething in fact muſt be 

"| deed and proven; which doth not appear by the Right or Deed it felf; and 

1. 2Ydongeth not to. theJudge to advert to,. but muſt be proponed by theparty: 
* | MixſcanOath 524 from propoſing or making = | 
| k 4 
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e the ſame, 'nor"the- Judge-Juſtly ſuſtain the ſamey for there be many 
nos of thitiſelves releyantand competerft in Law, which yet niay be excludy 
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:- by a peifonil objeRion,” againſt theProponer z forin many caſes,” Alleganegj 
: as Parties may*be Renounced, ſo that though they bealevane, that 
perſonal Objeion will exclude the Proponer, but his Oathis much ſtronger thay 
his Renunciation 3 and therefore, ſeing ſuch Points are not pertis judics, no 
conſiging itrany intrinfick Nullity or Defe@, though the Law allow od pes 
chem; yetit doth not mention or exprels, that though the partyia whoſe favoury 
they ate ir@oduced, Retwance them ſimply, or withan Oath, that theſe ſhallbs 
Mmitted 5 and therefore, they are jultly to be repelled, being in detrimentom 
avimi of the Proponer, This ground folveth molt of the caſes before proponed 
for if a Minor purtue Reſtitution upon Minority and Leſion, his Oath to pets 
form;or notto quarrel the Deed in queſtion, excludes him ; both by the Ciyii 
Eaw andour Cuſtom; for by the Authentick ſacramenia puberum (poxtefatta, ſuper 
evntra#ibus retum fuarum nonrecrattandis, invislabiliter cuſtodiantur, C. fi edven 
fl 26d; arid it was fo decided in an Obligement by a Minor , roquite twenty 
Chalders of Victual; provided in his Contrat of Marriage , Jaz. 15. 1636 
Hepburn coma Seaton, ' where it was found that the Oath was valid,thoughtg 
rp The like was found, that 'a Minor having given a Bond for his Fathefj 
ebt, whom he repreſented not, and being ſworn not to comein the contrain 
the ſame was'not reduced upon Minority and Leſion , Feb. 10. 1672. Wau 
contre Baikue of Duxraget: - Upon this ſame ground, a 4tinor having Curatgy 
not conſenting, ſwearing 'to perform his Obligation, -or never to. come in the 
contrair, his-exceptioh of its being 'thus null; becauſe itconſiſts in FaR, and 
muft-be proven that he was:Minor, and-that he had Curators, may juſtly bers 
pelled, and:he excluded from proponing thereof, -in reſpect of his Oath, ſeingit | V 
1s not the part of the Judge toknow or advert thereto, but his Curators who hays 2 
not ſworn; may, -yea, muſt 'propone that Nullity, becauſe chey have not ſworn | 
But to prevent the incopveniency of inducing Minors fo to ſwear, 'it is Deds {| 
red 'by the "19. 47 Pwl.,\1681. That the: Elicitor ſhal_be infamous ,-and £4 
the Contra& null, and the'nullity may be declared at theinftence of any relatipi NN 
ro the Minor; but it is the Judges part to advert to the nullity.;; and'therefore,thb | 
the ſivearer is not allowedto obje@ againſt hisOath,' yec any,friend might jFeli 
Judge reſerves it. vidiſupra Tit. 6, $. 44. oF A TJOf {SN Þ 
-> On his ground likeways, the exception or reaſon of Reduttion upon forcegt | 
fear wagxcluded,- if the party have ſworn'to perform, or not quarrel the deed f 


which/le:ttie ſentence bf the Canon Law, not only. as to Wives.conſent, to the (| i! 
aleaation of :Lands given to them doxatione propter nuptias, which;is both mulh | F'* 


and preſumed to be gratited upon her fear or reverence of her Huſband, C. kw | We 
awulieris,-l.-'6. de jurt jurando C. cum continget de jure jurando, whereby ſac 1 
conſents:and Oaths,; being-interpoſed, 'are declared -to: be valid 3 but penalyt $20 
no deed having an Oath jnterpoſed, ican be recalle&upon anAlledgeance of forte # FO} 
or fear; C.3,0 4.' de i que vim metivenve 5 and albbit the Pope aſſumes to himilf **H 
liberty to abjolve frome ſuch Oaths as are;done upon; fear, yet they are declared | Mil 
themfſeves tobe valid , which our Cuſtom followeth, and-was: ſo determined, | 
Pal. 1481. cap. $3. and was fo decided by the Lords, Fuly 4. 1642, Grent cont 
Balnaird, 'where a Wife'wasexcluded from the Reduftion otrhe Alienation oth 
Liferent Lahds fyper. 6 & wetz, becauſeſhe had judicially; ratified the ſame/'s 

ſworn never to come. in the contrair 3 neither was it reſpeted; that 'the ame 335 
-wellas the Diſpoſition-was by force and fear 3 For. this is the great foundation" yn 


all publick TranſaQions betwixt different Nations, where oft-tunes the onepaW i 286! 


3s induced through fear,to that which otherways they would me wo tozand rl. or 

bothParties acquieſce;in- the Religion of an oath interpoſed:So the Oach offinm Ip 
tothe King of S8abylon:was binding upon them, though thereby the a+ Og 
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1 they mmnumitted-up 
Saks rezſbn alfo jt is, that he Ex 2 
ption, Frand or Circumyention is excl ed; | thehe in 
Oy he wha 
Gf the Frag ra Bs 


wr and was © pong upon $4x! tor gk rage, by or, = miſt 
Jive eccafion to return rb the laft caſe, whether Oak be only al, obli ph 
the Swearer, (and fo inherent to their perfons that chey' bind” ndr" their Heirs, 
#hetein ſome are for the Affirmative ,thar even Heirs are lided.as Þ tg 
qo cu em perſons cum dfuntFo, which is alſo fortified by the paniſh ent ip the 

ors ot iſrael, in the Uiys of Sao? z "but I rither'jncline 'to e- Yegariye, 
that Heirs are not obliged; Butonly the perfons who Swear, which'1s the"tmoxe 
omman opinion of LE wendy, and Canonifſts z nox doth the.j 


tk the contrary, becauſe Ouths by Societies and Incorporations, ch Rags not as 
they are Heirs, bur becauſe the Society dieth not, and'is ever t 
ci wr, 


ly-#r Contrads betwixc Nations,” where'the Perties intend nor to oblige 
perſons then living, bir the Nation; neither doth the-fiQion, Solgeps 
this eaſe 5 for-no poſition or fition of Law can either extend' or xg 
F igation of an Oath,- which is «/teriue '& | ſuperior is furk, Yer jn the 
herween the Tutor and Cujrarors of A4ber/azy, the Qarh*of the Predeceſſor j 
valid againſt his Heit, Excepring-upon his Dna Intereſt, being. 
h before the At Pearl) 168t, Fan, "'x691, Yid.fu vprs, Tif.8. 3, 6, 1h; 
PFhere remains yet this "Objection, that if Oarhs be (ſo effecual, y 
Jeacies will follow, a door being opened to Force and Frind ;, for eh (9 | 
ty rhat Parties are induced x11 they will þe indygha.to confirm ic by, | 
Oh, Te.is Anſwered, Intomoduns! .nox' ſolvit argu? | bich t | 
manor regarded in the cafe of Graxt contra Balwvazrd, * ere may be 2 Wi 
by ſevere puniſhmene uponParties, who ſhall induce others Send ro Fs on 
hart, which, the Prince may infliQ, and repair the Damnage bf rhe 1x 
jbitly remeided by che {aid A Pati. 1681, -Itis Frey the fear 'F 
Kam 7 - 


'piſierh, and rakes away che a of reaſon, "there is noch ing done, 

Wn no 'Conrract in irs ſubſancials confift without the knowled e and! re 

U Partyzor if the deceitbe-in ſubſe entidlibus ts if a manſhould b 

"one woman tor another; there is nothing done,except when an a ol es on 

Werciſed :\ But vpon Morives by fear, error, or miſtake, rhe Deed is i 

mhd, cho annullable by Fear or Fraud, which are excluded | by phe Ont, + 

wnſt which they carinor be aHledged the: Parry who Hatch Swpri, but 

pn 2a by his et, Executors, or Caurioners, or any other hayi i [+6 

wen (pokenof the ſeveral kinds of Obligations, before wepo oor 

ea] Rights, it is fic to rouch the common Conſiderations thar fall ink! for; 

. pgacions, ©2320 the Implement or Performance thereof, vis, Delay, Intereſt, 

e, Time, Place, and Manyer of Performance. ' 

: Neg. or More, is not that time, which by the sdjeFioh of 2 day, 6r 

erform, _ bur chaccimme wek runs af- 
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afrer the, Ship was, logdned, was nor. tound ſufficient wichour a0 Joſtrumenc, what 
the Charter-party, had gg, definite, term,, bur to do diligence. to,, tranſport 'g 
..Goods, Feb; 14. 1678, C4/dermord contra Angiz: Yet in ſome caſes thar is ag 


d emiflion of words, it will only be-probable by the Dp. 
W.cil. . In. Obligations to a day,-delay is incurzed.by the paſhyy 
> LELIQ,. 24mm dies infer pellat pro hemine, In Obligations Conditional, del 
RA 6, rl the condition, be. purified,, and even. then, cicher. Requiſition 
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erm is requiſite; for-it is frequent: int Obligations Condicional: roadd 2 Tow 

þ ks ſo that che exiſtence, of the Condition. makes the Conditional Obligation 

ie Se and.fp Requiſition is to be uſed betore Delay, if. ao Term beg. 
.preſt 4, bucit; there be no parry; who can require or. be required, Delay is incug; 

S ptmance be.not made fo ſoen as.,ir.can bes. as.is.in the cafe of Reſticutiag 

"things fonpd,. or come in.the hands. ot others without Contract, which is ſeldgn 

. Known.ro the, owner., ; So.alſo in Obligations due. to Pupils, Delay is. incungÞ 

Without Requiſition, /,1,4, ur. de «ſvr7s, And in-Obligations by Delinqueng, 

"Delay is wighoue Requiſition, and runnerh from, the:.firſt time pertormance,@uſ ® 
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nd the | hing to be delivered periſh; bur it the Gio td 
ditor do again require, after the tormer,Delay is purged, Delay is-again iocunelfſ'W} 
-by that new Requiſition, ; Wb; 9h  *,."|-- 7 {oO 
:.. This is a general Kale, locum fat; impreitabilis ſubit damnum & intereſſe, yetulſ*a 
ſome caſes ifthe Delay be wilful or fraudulent, that thetbing might become imp bi 
ſtable, all perſonal execution by Eſcheat, and Caption will proceed; \Jnterefi uf Fart 
either be competent for the whole Obligation, as when it. is impreſtable, orwhil * 
any part or qualification is unperformed for the valuethereof : ; Intereſt doth bold}! 
,comprehend dammym emergens &- tucrum ceſſens,z The firſt is commonly com ; tf 
cnc, the laſt but iti ſame caſes, and that ordinarly. for ſuch gain, as-the Credji#'We 
uſed to make ; andfo.the Delay of Biſls of Exchange, gives Exchange and Re#['Se 
change, as the Creditgrs. condition requires 3 but would, give neither, when us 
. drawn for the uſcofa Merchant, or bim that behoved to .obtainthe fam for aWWb 
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ahe, forpreſent uſe. In Ejedtions, Spuilfies, andother attrocibusDelir.quencess 

ll eoreare #orofits that might have beer} made, arc allowed'2s the Creditors inter” 
El oft 1 Obligations which are not i# dando, but in fartrdo; the common opinion 
CY ofthe Doctors is, that there can be no purfuit for performarice, but only for inte- 
«lt.3 for before the Delay there is no Trier and after, the Debitor cainot purs 
ſue for performance, bur for intereſt; 1,415, 2»: fine f. ds re judicats;, butit ſeems 
more- ſuitable ro'equity, that it ſhould bein the Creditors option, ever aftcr the 
Delay, Either to ſuit for pertormance or latereſt, as he pleaſeth, if both be peſts 


"1p obligations i= dando, where there is Delay incurred, it will not be gs 
by offering performance, eſpecially, if the thing have a'certain definit ſeaſon of its 
uſe, -as Grain of ſuch agear, if it be tor dlivered debitv tewpore, the delay will 

ot be purged by offering it afrer. but the price comes in placeot it. We; 

There is a conſtitution of Juitinian reſtrifting Intereſt, where things certain 

'E xe, in the Principal Obligation to the double, ahd in others, allowing Judges to 
inquire whar Damnage truely is ſuſtained, atid to determine accordingly. 4 #wic. 

"de ſent: que proeo, quodimereſt: wherefore We extend not Annuals in the. [ngliſh 
double Bonds beyorid the Scock, becauſe they ate pehalz and ſhould dothe likein | 
my. penal. Annuals; but not in cofiventional Annuals, Theſe who Remoye 

otafier warning within Burgh are only lyable for double Mail that they pays 

$.if is were not conſiderably within the Jſt Rent. - 

-JoIntercfts, the value thereofmay either be that which is agreed by parties,which, 

Thigh and p.c0a}, may be modificd, 'of 6frdinarly the common rate, and ſometimes 

reigns: afſeeFi0nis;in theſe cates where the Creditor hath Furatvcntune in liters, the 

wlue was eltimate by.the Roveahs, in bond filth judicriry as at the time of Sentence, 

a friZ1 jurir, av it was worth the time Ot ErryerireBarlon y 'rlils diltinBich is not 

aw-.of much uſe with us;and therefore it is rather in the arbitricment of theJudge,co 

oder all Circuraſtances, and aceordihgly thodifie thewvaliiezeither as dt the time 

wild #Þclay, at Citahiong &ijconteſtation, or Sefiterice, © 
mel 427+ brofi 5 which comprehends Frujis, is a parr of the Creditor intereſt in Yale, 
| ad pby the ſpecial nature ofthat Conittsd} all Acecffions and Fruits icky (os buy. 


ping | $4. [Lf the time of the Sale, and ſit is4 part oftharConraft 3 but Inn other 
®Y Capiracis it ts only due poft morals, and is fip part of the Cotitrat, The Sentence 
Ws. Fo Roman Law is in thisg 24 iri the eſtimation ## aGioniu) bows fidei, ahd in dr- 
Wl lifariz-,Fruus andProfirs become due from Delay,which alſogake place inLegaciesz 
in tin theſe whneb ate ſi#icti juris, 1fthe Obligatioti be to deliver that which was the 
mall Geditors before, the Fruits and Profit follow the propetty, and are due from de- 
"las bur where the propetty was f6t the Creditors. the Fruits are not due til 
Miſcorteitetion: L 3. & t. 34. & L. 38 ff. deaforir, © 
$248; The Time ot performing Obtigitions; is at; df befre the Term, in Oblia 
"Cie {lors not 10 a day zſo ſobn as Requifitiob & thiads; Which edhiiot be undefftogdin 
\ Co kihat inftanr, if che ebing require more tithe to performit; Burt ſuch time is glows 
nelfftdabat by- ordinar diligence 1t may be performed : vid. < 5 l##34; de. F.O; fo that 
he Gay 1s not underſtood till that be paſt 3 as when a-party is obliged todoa-work, 
il muſt bave ſo much time asthe work requires z orit Money be required, if the 
mp kbitor offer within twenty four hours, it would not infer Delay, for itis nat- his 
put to carry 4 ſum of Money about him, nor to have it ready at each inſtant, &+ 
ws cane ſacco adire debet, 1.105. deſolut. And paſſing an. inſtant» the ſtrickeſt time 
awrcſpeRetbs is an artificial day or twenty four hours Ifthe Debitor offer betore 


: — Si if Ke Creditor cannot refule it, ſcing the day is in favour s of the.Debiror, 


ns ud bay be renounced by him; ifa Term beexprelt,there necds no Requiſition, * 
2 647 ud; interpellu; pro homine, as faid is. : ol 1 re 
p00 129. The plac. tor performing Obligations, ifit be expreſt, is to be obſerved,and 
Meter place cannot be obtruded, though it may ſeem as conyenient for the Cre» 


clailie, unlck there beftior ſafe acceſs to that place, in which cale the Debitor may 
"=. TI: offers 
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7ata? For eviting the. queſtion, 1%,Debytors uſe to be bound conjunAly and ſeveral, 
but when that 1s omitted, the Debitors are underſtood to be but bound conjun&y 
& prorata,for in dubiis, potior eft conditio debitoris:If the Debitors were bound by 
veralObligations,not relating to others, as becoming parts of theſame Obligation 
all are bound ſeverally and 3» ſo/#4um. 3, but when they are bound together in'ox ll : 
- Bond, and ſo Correi debend:, by the ancient Kowen Law, they were all lyable 
folidkw, which was altered by Fuſtinians Novel Conlticution, giving the benefit 
wifionprorata, as to theſe who are ſofvert and not far abſent, unleſs the marte «ll. 
the obligation. be indivilible, as the delivery of a Man, an Horſe , orany thing 
which Law confiders not as quantity or gewss, but as Corpus; for oft-times thates 
not be divided withoutdeſtruQion ofthe thing, and always it's the Creditors ing 
eſt that it ſhould not be divided. 29. obligations 3 faciendo, are ordinasly indiyj 
fible, 7, ſtipal. f."de verboruns. oblig, as was lately found ia an Obligation by ty 
owners of a Ship, to carry Corns from one Port toanother, both were found 


able ix ſoliduzs ; or if. the Obligation be 7 non faciendo, that ſuch a thing ſhall ag 
be done; but that they ſhall hinder, each is obliged i» ſoliduwy June 14.1672.% 
 #herland and Grant contra Flat. Thigalſo concerns the manner of performance,ha 
to alternatives Eleio eft debitoris, whoſe part is more favourable, but the adjeſ 
on ofa perialty or eſtimation makes. not the Obligation alternative - Butif any 
the Members of the alternative, become not intire, the Debitor cannot offerty 
Member, January 18.1675, ColleQor of the King and Lords Taxation contra þ 


' of Straitourn. | 5 Md 
"The Manner alſo of performance admitts not that the Debitor may perform ly ub 
© - Parts, that which be 1s obliged to by one Obligation, if it benot that, whichew il 
not be performed all at once, as the performance of ſome As, requiring diva + 
ſeaſons; but otherways it muſt be: Jone without intermiſhon, for neither c_ 40 
ney or Grain be all delivered at one inſtant3but that is underſtood to be performal i £ 
together, which is without intermiſſion-3 yet the Civil Law favours the Debit 


ſo far, that the Creditor cannot refuſe to accept apart. ofthe Money due, whid fl « 
our Cuſtom allows not, Wy E. 
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+0 Liberation from Obligations- | 


j. Obligations. ceaſe by contrary: conſent, by 4 Conſignation. 

2” Diſcharge , Declaration, Renwnciati® 5 Acceptiletions 

"% on, or per patum de non petendo. 6 Compenſation, 
7 Retentzon. 

4 all preceedings. | V Innovation. 

3 Payment made'bonafide. . | 9 Confuſion 


AV:I'N G thus gone thorow the Conſtitution and effeRts of Conventional 
Obligations, lt is-rgquiſite m the'next place; to'confider their Deſtitutis * 
onand how they ceaſe, which we have expreſt inthe general term of Li- 
beration, comprehending not only payment, but all the ways by which 


| dbligations,or Bonds are diflolvedor looſed;and Debitors LiberatzWe are not here 
$opeak of the 0bjeAiens competent againſt Obligations from their nullities, for 


ſuch. were never truly Obligations; neither ofthe common Exceptions againſt thetn, 


and other Rights, as Preſcription, Litiſconteſtation, res jadiceta, Circumvention, 


Entortion, &c. of which'in their: proper places -, But only of the proper ways of 
taking away Obligations; and theſe are Either by contrair conſent, or by perfors 
mance, - or the equivalenechereof. | = | 

1, Firſt, As conſent Confſticuteth, ſo contrary conſent Deſtituteth or extinguiſh- 
gh any Obligation, whether it beby Dcclaration,” Kenunciation, Diſcharge, or 
Ser paGum de now petendo, which may be extended) 'not anly to Conventional, but 
to Natural: Obligations 3 as to any duty omitted 6r tranſgreſſed; which is paſt, 
though not to the diicharge of the Obligariow itfelf, as to the futtre ; for love to 
God or our Neighbour, and moffiof the Duties betwixt Huſbands and Wives; 
Parents and: Children, cannot be Diſcharged as to'the future g neither can future 
aud orforce be effectually Diſcharged, - for ſuch cogunt in turpew canſam. 

A Diſcharge:of a Sum, "payable toa Man an bis Wife, and the Bairns ofthe 
Marriage, ſubſcribed only by the Huſband, excludes.the Wife from her Liferent 
Kighttothat ſum, Jer-23-'16S0. Caddel contra Keith, Neither was a Diſcharge 
toa Cautioner, upon payment, found 'competeng to the principal Debitor, unleſs | 
ahe Cautioner concur 3/ for the Principat may be diſtreſſed by the Captioner,uſing 
'the name ofithe Creditor as his Oedermt', Fuly 13, 1675, Scrimaeour cantra. E. 
Horthesck, A charge to- one or wore 'Debitors, Viz. Co-tutors found not 
26 liberat the reſt , except in ſo far'as fatisfation was made, or as the other 
Co tutors would be excluded from Relief by the party Diſcharged; Dec,t9.x669- 
$hatonn contraSeatonm, But payment madeby one party, whoſe Lands wereaffe&t« 


sfor Kent, by their Subſcription, without Wi 10t De- 

revuſtained even againſt ſingular Succefſors, in regard ofthe Cuſtom 

arge,Nov.7. 1674, Boyd contra. Story, And by the ame Cuſtom, receipts 
of Merchantsand FaRtors,ir re wercetoria, are (ufficient bythe parties 


her Holograph, nor with Witnefses. 


p Where the Diſcharge is only genera) without 
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to purchaſe real Rights 3 and therefore. a Diſcharge ofall Debts, Sums of Mong il * 
Bonds, Obligations,” Clags; Claims, 'for whatſoever cauſe, was found norto DR 
charge a Contra for pui ang an AppryzingofLands, and Diſponing the lang 
Nov, 19.1680, Dalgarno contra L.Tolquhon, Neither was a Diſcharge wholly gerg. 
ral, extended to- an Obligation! by: the party Diſcharged as.Cautioner, unleGir 
were proven that the Diſcharge was granted upon ſatisfaction of that Deby, 
Hope, Bonds, 'Ogzlbie contra Napier.Butit wasexrended to Cotittavention, though 
there was a Decreet ſuſpended after the Diſcharge, Hope Cotitravenisn, L- Ajay 
contra his Brother, Yea, a getieral Diſcharge in a Decrect Arbitral, was found to q 
Liberat the ſubmitter Cautioner, Hope, Bonds;La. balwaftiner and ber Son cont, i” 
Weddel, Neither was a general Diſcharge, found to extend to a-ſum.aſligned bythy il * 
Diſcharger before the Diſcharge, albeit che Afſignation was not intimat; ſeing the Ml | 
Diſeharger was. not preſumed to know the want of the [ntimation, unleſs-it wh 
proven that the ſum was particularly.communed upqn, or ſatisfied at obtaininy ihe 
general Diſcharge, Feb. 3. 1671. Blair of Bagillo contra Blair of Denhead:Neithhs 
was ageneral Diſcharge extended to ſums, whereunto the Diſcharger ſucce 
after the Diſcharge, Feb. 14-1633. Halzburtoun.contra Hunter. , "G 
2, Three ſubſequent Diſcharges,do preſume'that all: preceedings are paſt f 
As firſt, The Diſcharges of three immediat ſubſequent years Rent, Had. June | 
1610. Howiſon contra Hamilton, This was ſuſiained, though the Diſcharges wan i ;; 
only granted by a Chamberlain, Hope, Clauſcrirritant, L. Wedderbarn contra Nif 
bet, this was ſuſtained to purge a Clauſe Irritant, yery though ſome of the Di 
charges were granted to the Fatber,and thereſt to.the Son'as Heir, Feb.z7, 1631, ; 
Wilkamſon contra L, Bagillo, which was extended to bygones, though a Bund wa fl 
granted for them, the bond bearing expreſly fora Term, and having layen ove @ ; 
very long, and all ſubſequent.:Ternis payed, Afarch 18.1634: Donglas contra Bah 
wel. But Diſcharges ot three ſubſequent years, granted by Merchants, who hy 
bought Farms, did not Lib.ratftrom;tormer Years, Had. March 26.1626, <0 
ſtes of CoriForphin contra ,,, ; Neither where the Diſcharges werenot in Writ 
Feb. 19. 1631. Moriiious contra Tennents of Eaſtn;4bet.. | Neither where the py 
ment of three Terms,was wange\rgy Pre; the parties Oath, which bore nor job 1 
Terms immediatly ſubſequent, id. March 26. 16922. Kennedy contra: Delryavpledt YN i 
Stair, Nor where there were two.ycars Diſcharges, and Receipts making updt 3 
third, March 23- 163). L. R»#h contra. Hood , - ad therefore Receiprs, though 
being joyned, they would make up more-than three years, yet inferno: this prs £. þ 
ſumption, that all preceeding yrs are payed ; yea, one Diſcharge for three cow 
ſequent Terms or years, would,not inferihe ſame for the preſumption is mainly il 5 
inferred from the Reiteration of the Diſcharges without reſeWation, whichih Þ # 
rudent man is preſumed to do 3 the prelumprion is alſo introduced-in favour & || & 
debicors,that they be not obliged to preferve'fourty years Diſcharges 3 and thers/ 
fore, if the payment be Annual, there muſt be three Diſcharges of three yeth 
inmediatly following one another, as in the payment of Farms z/ bur if the pays 
ment be Termly, as in Annualrents, or Silver Rentss the groundof the preſurtifs 
tion holds by three ſeveral Diſcharges, of three immediate ſubſequence Teri I &: 
Hope, Bords,WVeymes contra La, St, Colmwb, But as tothe Diſcharges of FaQoriit Nl #4 
Chamberlains, three ſubiequent Diicharges are only ſufficient againſt' the Chans I | 
berlain,during his Commifſhon, and againſt his Conſtituent, whe ve himpows il 
to Diſcharge, during'that Commiſhon : But the ftrongeſt of theſe Preſumpriotl B 
admits of contrary Probation by the Dcbitor, that he knows there are of +. 
. Reſts; which his Writ will nat prove, though be ſhould acknowledge in Wricgh Bl © 
much, reſting at ſuch atime 3 for three ſubſequent Diſcharges chereatter, will p16 ll i 
ſame thefe Reſts payed, though ſtill his Oath may prove.it is notpayed; ſo cher IN 4 
firongeſt of thele Preſumptions, though they be proſamptiones juris,. yerrhey id Nl. 
not prefunprionss juris &-.de furs, which admit of no comeary Ffobition, © a Por 
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"TTbe more proper way of dillolving'Obligarions'is by Perfornilines by which ich 
"Se+-gttain theireffe, afg: that'is either by Zejwent or C onſigus w; the more - *> 
/ 0h | 2, 5 : 2 \ THY Cor eh 5 01 ay nn x ets 4 "I bs 3 + - - : : 
EF. 3 weſ® wy ey grorro 6 ; ? Ch e [ Sf be ft? nor by one ihe] of ohict 4 
2. Payment isthe moſt proper rp: Says ations, -and Gernove repogth 

the- common n»me'of Sclution; ' E' 49:'atid'k $0. ff. de fol, 1h many cal 

yment made bor fide, &<flolveth the Obligation, thou 1 he to whom it w; 

wade, bad no'right for the the; 7 $6 payment made tb i Procurator,was thought 

ſiſhcient, albeir he Prociratory were thereafter improven, ſeing there was no 

Aifible ground" of ſuſpition ofthe falſh66d” of it, Feb: t. 1665. 1 Iphingitoun of 
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Sims contra Lo. Rollo, 'and* Laird of 'Niddery. And” payment made to a Mi- 
xſter, though be was depoſed, having continued to'Preach after the Term, be- 
be fote intimation. of the depolitiofn, was \hſtained, but not for Terms after the 10- 
El fmation, Jar. 10.1679. Colledge of Hberdene contra E» Abrgne | So alſo pay- 
ment; made by a Debitor to'His Creditor boa fide, was tound ſufficient to Libe 
1a; 2gaioft an'Appryzer, 'Who had'Apprized the Right of that ſum, before pay« 
"ment made, albeirithe 'Apprizing as a Jadicial Aſi nation needs no. Intimation, 
was found in the caſe* of Thomſon contra Dowglas Lady Long formacut. And 
payment made bore fide to'a 'Donatar, was found refevant againſt a prior Do« 
hay Hope, "Horning, Wright 'conira' Wright, And moſt ordinarly payment 
made. bone fide by Tennerits"to their old Maſter, is found relevant againſt fin- 
aulac'Succe(ſors, though pablickly Infefr, uſing no«diligence to put the Ten- 
\pehrs iz #eala fide,: Spotſ, Appryzing, Lo. Eowdown comra *Tennents of Jedburgh. 
And payment by"Tennents'to their Maſter, . was ſuſtained Againſt the Donatar of 
I Eſcheat, cor having obrained Speciat 'Declarator ,” Had.. Feb. 10. 1640,. 
BHhackimrn contra Wilſon, Neither will Citations againſt Tennents, or Arreſtments 
ypon the Titles of fingular Succeſſors, put them in "pale fide to p37 to their 
= till the' Titles of fingalar Succeſfors be judicially produced againſt the 
'Fennents: compearing's becauſe Tennents are not obliged, as purchaſers toſear 
Fegiſters to find their Maſters Rights, or tlieRights pt fingular Succeſfors 3; yea, 
the Arreſtments of their Maſters Rents not infiſted uppn, and their Maſters Dchts 
fired before the'Termy ſeem not to ihfer double, payment againſt the Ten- 
ſents; paying after their Terms are paſt + But payment'made. before the hand 
doth not liberat; even againſt a" Donatar Arreſting atd doing diligence after pay- 
ent; before the Term, Feb. 'la#, 1628, "La. Lanchop contra _Tennents of. Cleg- 
born. Feb, 5:1 1667. La. Tratuair contra Howatſor, | Bur it will not beaccom- 
Pd payment betore hand, it by the conditiqn of the Tack, the firſt Terms pay- 
ment be made at-the Entry ;and-the Tennents to be free at the Iſh, Je. 7. 1662. 
10 & Zaxderdail contra Tennents: of 'Swinioun, Neither will a Diſcharge freely 
«| Faited; withour true and real payment, be ſufficient, though it bear payme 
'Y Wobrain the priviledge of payment bond fide, as was found in the foreſaid calc, 
Thowſor contra Dowg/as: Payment made by FTennents bone fide, totheir Maſter of 
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Wi at Chien Fs IRE hs 
It the app qa Fre) 
[5 a oy Gn bearing Anoyalrent, ; 
ndefinit receipt 1s to. = pads 
evi hath a, greater penalty, 
oe Apprifing,or pn PT, the Le Wi is near 0 expire. | kc] 
ay © For bgnation in gaſe of the-abſence, lurking, ' or refuſal of the Credit, 
equiva lent (9. p3 Poet oe, where it is not otherways-agreed:({withus) it is0 
—_ done in the the Clerk. of the Bills. by way. of Supe | 
*n the ryoning of Annuals, :and all other inconventencies upon the D 
he Confign er is bs 576. though that which is Conligned be loſt by the | 
2 Bonkrypt Lk 19, C-4de Uſe, orochers 27% if- je was che Crediconth 
BS charged or more then was due, as if he\charged for the | whole penal 
Which ought 10 4 mod! \there-is no neceſſity. in that caſt toConfign- thef 
*nalty, bur to ofer what ſhall be found due 3, io: if che uit be the Condi Ne 
if the N ofy be Joſt, it ft Þ to, to him. It was o-found, ef CY 
p the! ands of the'© oh, s; upon abtaining Suſpenſion, the*Confy 
ving firſt pda by. ſatomes he principal. Sum and: /Anqualrent ,-'1 
| Fd of. the pen as.the Ch ).k would Depone he bad truly deburſcd} 
"an Oath, he fo Hu er ang, ſtructed by the Oath af the Witn 
*Tert, the Confia on was declared free, though. the then Clerk of the -Bills? 
"become #*ſo/vent, 10 38, 1665s, "Scot contra” Somerueil, So that in Conliy 
"nation of Sums, for which there is a Charge of Horning, if the Sie Ee: 
" more than what is due, Confignatiqn.may be warrantably made, withour offeruly 
hat is due 3 but otherways, the offer of what i:due ſbould preceed, ell x - 
"peril is the Conſigners, if the ſum Configned beloſt ; but if when the Cor ” K 
Hon is authare pr.etor# cither by ple nin of the Lords, or by-the Ordinarp6ll 
Bills of Suſpenſion upon Confignation, it ſtops the courſe;of Annuals's ki 
05-7 becauſe there is always a ſeveral reaſon of Suſpenſion, which:onght robe 
 *Jevapt, thopgh Configndtion would make it paſs witbout inſtruction 3 for the 
- Coolig gat che or the Creditors ſecurity in place of Caution x; and ſeir gi 
| y diſcuſs the By eqgrang No an will bs _—_— to! —_— n 
*marly upon 
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®'5.. Accepiilation is the ſolution ofan Obligation by acceptance of that, which 
Snot the dire& performance of rhe obligation, in (atisfaQtion thereof, <irher re» 
"My, or iniaginary, by acknowledgement thereof,as itit were truely performed. 
The Romans did only allow,Acceptilation as a Liberation from Stipulations, and 
therefore before any other Obligation could be diffolved'by Acceptilation, 'it 
behoved tobe innovat, by a Stipulation ingaging for theſame matter, and the 
Acceptilation it felt cquld, only be by Stipulation, by the Interrogation of the 
Debitor, quod ex talj ſtipulatione debeo acceptum fers, to which the Creditor" an- 
Jyered acceptuwe fero 3. whence it bad the name of Acceptilatio, expreſſing an ac- 
knowledgment of the receivitg and accepting of the performance of the 0bligati- 
"0h, and of preſent bearing anidhaving the ſame, which was valid and effectual, 
tough the Creditor, neither then nor before had received any performance"gt 
tie9bligation, and needed no other Probation; nor dothit admit of a contrar 
Frobation, that nothing was truely received, in reſpe& rhat the ſole will of the 
Ereditor may evacuat the Obligation, by ' Diſcharge or Renunciation 3 and 
Kerefore Acceptilation without any performance is ſufficient, and is the more 
Þlewn and ſecure way of Exoneration. | | | 
* Where there are many Co-debitors,' the Diſcharging one Liberats not che 
#0, if they be Co-principals, unleſs the Diſcharge be imperſonally conceived, 
katthe thing oblieged ſhall not be demanded; or that the Renunciation or Dif 
KWroe be granted to the principal Debitor, for thereby 'the obligations of the 
Kutioners being acceſſory, are underſtood alfo ro be Renunced : But Accep- 
tion extinguitheth the Obligation as toall the Dcebitors 3 becauſe it importeth 
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Macknowledgement of performance. 

ZMcceprilation with us. may be of any Obligation, and requireth no Stipulation; 
I Witas the acknowledgment of payment Liberats all the Debitors 3 ſotheacknow- 
Wbement of any fatisfation, which importeth-payment, or any thing __ 
Was equivalent, hath the fame effe& 5 and rherefore, we” uſe more the Tern 
Wncrion, then Acceptilation'z. which SatisfaQtion; if it be upon grounds 
uivalent to payment,or direct performance, it is equiparattheretoin all points, 
and hath the pciviledge of payment made” bona fide, to Liberat, though the 0b- 
Wation be nor ' performed 'to the party having the preſent, and better Right 3 
Motherways, neither the acknowledgment of payment, or of farisfaction, or 
ay Diſcharge, bath the priviledge of payment made hon fide, which'is Beans 


ounc ed upon this ground, that bra fider non patitur ut idemn bis exigatar, 1, 57. ff. 
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beer 76. Comperſation'is a kind of Liberation, as being equivalent fo payment, for 
ne Wreby two liquid'obligations do extinguiſh each other” 3pſo jure, and -not only 
WMexceptionis ; for albeit Compentlation cannor'operar if it be not proponed, 5s 
Either can payment 3 yet both perimnunt obligetionent ipſo Jute, and therefore art 
W-Arbitrary. to cither party,'topropone or not propone, as they pleaſes but 
Apthird party baving intereſt may propone the ſame, which they cannorhinder 
ff inſtance, - if a Cautioner be diſtreſt, he can propone Payment, org peſt: 
9, upon the tkeliquid Debt, — principal Debrior, "which he can. 
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not hinder z and therefore a liquid clear Debt, though bearing no Annualee 
compenſeth another Debt bearing Annualrent, not only from the time Compeyy 
fation is proponed, but from the time that both, Debts came to be payablyy 

_ from which time it ſtops the courſe of Annyalrent, as is clear by many La 
digeit > &- Cod. de compenſationibus,which is conſtantly fallowed by our Cuſtan, 
wherein poſitive Law for utilities ſake, bath influence, to ſhun the multiplig, 
tion of Pleas z for otherways, if Compenſation were rejected, the Credit 
would: proceed to execution, and the Debitor would be put to a new AQig 
which is very inconvenient and therefore, when a Debitor forbeareth to ink 
for aliquid Debr, after the term is paſt, itis preſumed to be on that accomgg 
that the Creditor oweth him the like, or a greater ſam, &- fruſtre petit qui 
ox eff reſtituturns; but otherways Compenſation is neither payment formally ng 
materially ; for when a Creditor borroweth trom his Debitor a ſum, and exprel 
ly obligeth him to pay the ſame, itis ſo far from being done for payment of a ſug 
formerly due to the Debitor, that there is an expreſs Obligement to pay t 
ſame in numerat Money, ataday 3 and yet if that poſterior Debt be inliſted ag 
it may be Compenſed with the prior. p 

If Compenſation be renunced it will be excluded by that perſonal objeQigg, 
which will take no place againſt other parties intereſt , for thereupon Compey 
ſation would be admitted tor a Cautioner, for a Debt due- ro the Priocigal, 
though the Principal ſhould renounce Compenſation 3 or if the Compenſatig 
be indirectly renounced, by giving a Bond blank in the Creditors name, whigh 
is underſtood, as done of intention, that the Bond may paſs to fingular Sucy 
fors without a'formal Aſfignation or Intimation, but by filling up the partiesnagy 
who gets the Bond, whocharging thereupon will got be compenſed by any Da 
of the party, to whom it was firlt granted, Feb. 27, 1668, Henderſon canti 
Birzy. And on the ſame ground, a Bond of Corroboration, bearing a gene 
exclufion of Suſpenfion, was found to exclude Compenſation, though the Bog 
was granted under Caption, without any Tranſaction or abatement, June gh 
1672, Murray contra Spadin of A4ſfintully. j 
Compenſation is deſcribed by Modeſtinas, debiti & crediti contributio, l, 1... 
compenſationibus; which deſcription is neither clear nor full : It is not clear why 
ther the Contribution be by concourſe of two Debts, or by proponing of # 
Compenſation: Neither is it full by expreſſing what kind of Debts are con pete 5 
able, forthey muſt be commenſurable, and liquid, being conlidered as Fungiball« 
indecernable in the value, or in the individuals, as Money, Wine, Oyl, Gras 
&c. Or ifboth Qbligationsbe in general, asif either party be oblieged to db 
ver a Houſe, a Sword, &c. forthen no ſpeciality being expreſt, the OblignMim 
tions are commenſurat, and ſo compenſable. But Obligations of a particulagl 
dy» are not compenſable by Money ; and therefore, Money depofitate being &. 
manded, cannot becompenſed by a Debt due to the Depoſitar, becauſe the WE an. 
ney depofitat was not ares as a Fungible to bg reſtored io the ſame kind, bt an 
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in the ſame individual z andlikewile, acceptance of Depoſitation imports ſoaul tpi 
trult, for ready delivery, that Compenſation is underſtood thereby to bella 
nounced, 1. perplt, C. depoſiti, vid. ſupra, h.t. _ Bo 
Upon the ſame ground Compenſation 1s not relevant upon ſums rs: byyMinc 
Heretable infeftment, whereby Langdsar Annualrentsare Diſpaned far thele ao on 
for though Impignoration be intended, yer the Cantradt being...in the formiiky 
Vendition with a Reverſion,the Sum Jet becomes the Debitors, as the priciiliue: 
the Land or Annualrent, and isno more the Creditors, unleſs there. be a clay Wy: 
of Requiſition, that he may return to his Money, or pals from his Infeftment, Wii 
a clauſe to repay upona ſimple Charge ;, and therefore, .till_the Requiſiziqal & 
Charge, there can be no Compenſation,except upon the bygone AnnualrentyWiliia 
by che Infefiment, which remaing (till moveatle and compenſable, Fanua)MWri 
£667. Oliphent contra Hamilton, But Compenſation was ſuftained upon' liquui 15% 
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1 expyroca, 
"7 EEE cotta Arpeyaadiiong butnot upon a Wodſer,/ nequiging Requi- 
* ſition, upleſs Requifition were made, November 12. 2675. Howe of Plendergaif 
contra Foe of Livthil, The reaſon! of. the. dif@erence. is, becauſe :Appryſmgps 
gr-Adjudications:during the Legal are exctint, itfany way that:the Sums'where- 
on they were-led become extin&, and'need no, Re-inveſtiture of the” Debitor 'as 
Wodſets do5 But by a liquid Debt,is not underftoad'a Debt, for which thers is a 
Decreet,. or que habes parazare executioners, but it is ſufficigga that the Debt uit 
liquid ofthe ſame kind with the Charge; And therefor @Wwpenſationis.com': 
petentagainſt Sums due by Regiſtrat Bonds, upon ſums/due. by: Bonds though 
not Regiſtrat, yea, thoughnot Regiſtrable, Md 502 j] 57.2 97015 hg 
Compenſation is alfo competent upon Debts which. ate-not liquid fo ſopmype 
they become liquid, either by a liquidation ot conſent,>or by a Decreve;. mhbk 
wa ſuſtained, though the Decreet was after che Charge, Dec, 23, 1635. (Keith'.. 
contra L, Elenkindire' Yea, a Decreer. of liquidation againſt aÞrincipal, was 
tound ſufficient-ro infer Compenſation again@ the Cantioner,*or” his Afſigney; 
though not called to the: Decreet, ir being without collufiogggF#xe 34; 26655 
contra Strachem And Compenſation was fuſtained ag; an Aſligney, 
2 Debt due by the Cedene, though liquidar atcer the Aſſignhgc\in jap 
e Aﬀignation was gratuitous, Far, 23. 1676, Crohat conc Gs 
Zompenſation ought no. further to he drawg back thanto cha hquidation 
Farms being liquidar will ſtop the courſe of Annualrear, from the cli 
rs. bur not from the time. the Farms were due, unleſs ir-wel 
tz but Farms or Services only from the liquidation, Per? 08 
ſoy-contra Cunnixehame, So Compenſation is relevant, nothaly ual 
Gthe Creditors own, but it he be Credicor by Afſfisnation, the: De 
peaſable by 2 liquid Debt, due by the Cedent, . before he was deaudgdib} 


Y,- ” oobed Jp & 18, 1675+. Lyea Burnet contra Forbes:of Hiacktonn, The like 
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| a |; 
the-concourſs of the two liquid Debts inter coſdem, Feb; 14, 1633, Keithcomm 
Beriot. March 16; 1639, Forſyth contra Coupland, '\ * | "Ap 
YCompenſatiow'by our common Contuerade, is alſo relevant upon a Debr Aﬀiga! 
dro the Compenſer, albeit the Debitor purſued or charged do ſeek oNgant* 
Wuire a Debt of the Chargers, even airer the Charge, which is 2 further? 


DEE a hardly recoyer #ny Debr, if he be due Debe to others him(elt; bur if an A 
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ral ney charge for 2 Debt, the Debiror will-nort have Compenſation upon a Debs 


athe Cedents, Affigned eo him afrer the*kirimarion of the Chargets Affiand3 
wforcheſe rwo:Debrs never concurred inter eaſdews partes ; tor though the 
apr wiy always compenſe'the' Aſfigney npon'the Cedents Debr before the Ae 
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mded by Intimarion, che Debitor eannst acquire Debt due by the.Cedent eo 
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| "4 mrcion, "if it watoriginally dve co che Debiror himſelf; bur afrerthe-Cedene 1s 
$2 hon 


Witer,: cherewith/to exclude the Aﬀieney;” otherwiſe the Debts J&never con, 
mberwixc the: fame Debitor afnd Creditot,” Fn, 22,1665;Wallactcontra' Eder: 
Py 4. 1676. Rollo contri Brownlic, The rvaſonis, becauſe, after a Charger's Ce« 


© Er: denuded by his AGgaetion to the Chirger, 'he'ifno' more Creditor to the 
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; Tun charged; #nd therefore thar perſon taking'Aſſignition'to the Debr due by 
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190 Compenſation'wss 2dnitted againſt an'Ei 
oF EEnder, though there wi#nc Sentence thereupon, Sper], Exceutors;*WHtliqmfeu 


' lic wo 
St 


Heirs and Puecutors are accompred eadits perſoni'thim 'defunt?o ;' tant: 


Rs Compenſation miy be both upon and agtin(t their Debrs # $0 Compenſation 


- 


Wadmirced againſt an HS obebe? -vpon Debtdueby the DUES ro:the 
Cflileaders Farher//whom he repreſented, Sh##[-bic, Cafmire Pycr contra Tafſetter, 
f ns 7's Legney Mans 
Em Twedicy, | Itwisalfo'uimitted fora Executor, upon'a Dybudue bythe 
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Purſuer to the Defun&, thouglvthe Executor had not Confirmedthar Debr, -by 
he behoved co eik thie ſame; Had, Dec. 7 TONRs nc 0n La, Braghtoun. ©: : 
-But'compenſarion is not comperent to -of a DefnnQ, taking Aﬀo, i 


nation to one of the Defunas Debts after his. death, which-is upon accompt of the 
Priviledge of the.Creditors, who have acceſs to: the Defunds Eſtate according tg. 
theiridiligence z 'anditherefore, the'Executor cannot prefer one to another, much 
leſs can/ a Debiror of the Deſune, by raking Afſignation to the Detunas Deb, 
prefer that Creditor to the reſt ot the Creditors ot the DefunR, Feb.8. 1664; 
Crefwrd contra E,Mwurray, Feb. 14, 1662, Children of Moxſwall contra Lowrjegf 
Maxweltoun, , # 
Compenſation was found competent againſt a Donatar upon a Debt of the Rex 
bels before the Rebellion, for which the Compenſer was Cautioner, though he 
payed:thereafrer,” Feb. 3, 1635- Innes contia-Leſly, Fan, 23, 1669, Drummond 
contra Stirling of Airdech,-. SO Compenſation 1s competent againſt Factors, Pro« 
- curators, -or Commiſſioners, upon their Conſtituents liquid Debt, but not upon 
| their qwn Debt, tor they are not Creditogs as to their Conſtituents Suws : Yea; 4 
FaQor being charged by his Conſtituent for his Intromifſhion with -his Renes, wa 
' not admicted to compenſe the) lame with a Debt due by his Conſtituent, whergs 
unto the Fator-took Afſfignation, Neither was a Chamberlain accompred a Di 
bicor:to his Conſtiruenc, as by a liquid Debt, bue that- his Conſticuents Rea 
were in the Property ot his Maſter, and only in the FaQors cuſtody as a Servant 
Nov, 9.:1672, Pearſon contra Murray, alias Crichton, | «8 
Compenſation takes no. place in the Provinces of Fravce, which acknowledgi 
not:the Roman Law, but a Conſuetudinary Law, without a priviledge. trom the 
King, as is obſerved by Gregoriue Theloſanws upon Compenſation, ' And it ſeems 
ot to have been comperent-by the Law of Ss#r/aud, before rh& AR of Parl, 159i, 
$8143; -Whereby it is Statute, That any Debt de liquido in liquidum, inftamy 
- -werificd by Writ, or Oath: of Party, before giving of Decreer, be admitted by ll 
. Fadges within the Realm, by may of Exception, but not after the giving thereof. 
the- Suſpenſion, 87 in the Reduction of the ſame Decrees - So that if. the charge 
- purſuit be inſtantly verified by Writ, . the Defender will not ger a Term to prot 
- -Colpenſationz/ but if a Term be aſſigned to the Purſuer, the ſame would -bexb 
- figned to the Detender, to inſtru any Debt wherewith he would-compenſely 
Writ of Oath, yea by Wiineſſes, it-the Probation can be cloſed as-ſoon -as tht 
Purſuers Probationgfor the Statute bears,Compen ſation to be is liquid Debts influ 
ly weri fied before the Decreet; although it mention not Probation þy:Wirneflebgiit 
cath not.exclude che ſame z bur,it excludes Compenſation after the Decteetzal i 
ther by/Suſpenſion or ReduRion, which ſeems to import more than-thereje im s 
' of+Compenſation, becauſe it was competent and omitted, which-hath been alywnlſſ 4 
2common. ObjeQion againſt any realon-of Suſpenſion or Reduction z bucahl þ 
Compenſation ſhould nor' be admitted atter Decreet,. though the -Deccecr +watf ** 
inabſencs, unleſs ic kno upon Improbation of the Executions, or att Þ 
Nullity os by purging the Contumacy innot compearing ;. ſo Compenſarioamyll a. 
dacfaltriond againſt 2:Sheriffs Decreer,though in abſence, Fly 25.1676, #ghl De 
contra Shezl :, And the;taking Aﬀignation to the Debts ot'\the Cedents Wil the f 
Decreer,: ſhould not tound-a' Compenſation, as being opal the: letter of chefwl] lee: 
tute; forthough it ſeem; an emergent reaſon, which, would-be ſufficient gal ; hou 
competentand omitted, yer not againſt the ſpetiality of this; $tature, excluln1 
all-Compenſation after:Decreet , + bur: this Statute. is to be underſtaod enly of BY Hci 
creets progeeding upon (Citation, and inot, ,Decreets -of Regiſtracion, which #iv» 
ſummar; apd of conſents: by rhe clauſe of Regiſtratignza;- c- {ip  -: ""Y px 
. . Compenſarion- is: ſometumes-elided:by Recowpenſation, which doth bao Geri 
dom occur, .and hath net; been-diſtingly; determined; as to the ſeveral Cal@F thor 
which it-may- occur 3 There may be ſeveral Debrs,due by, and. to rhe (ameplſ th's 
ſons, and they may infiſt-by Purſuir or. Charge. for ſome- of them, and-notiF + g, 
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" =+Deb#//and: Credit. but if the Purſter be Creditor in two'liguid Debes due by the | 
ader; and the Defender be"Creditor ro'him in one liquid Debr, three caſes 
y occurs for either the Defenders Debt is anterior to both the Purſbers Debts, ' 
of poſterior- to both, or is: betwixt the'two Debrs ot the Purſuer or Charget_ 
The ground tor Reſolution of theſe caſes, -is that which hath been ſaid, thar li-- 
quid Debts due by and to the ſame perſons concurring at the ſame time extinguiſh” 
ach other ſo tar as they are equal - So then if a Creditor having two Debts due 
40 him by the ſame Debiror, and if the Debiror be Creditor to him in a Debt 
prior to both, the firſt Debt of the two being purſued for, the Defender hath 
Compenſation on his Debr prior ro both, becauſe theſe two Debts ſo ſoon as they 
cohcurred did extinguiſh'each other, but the Purſuer cannot recompenſe with his . 
ſecond/Debr, becaule there-wasno extinRion betwixt it and the Detenders Debr, 
but only berween the Purſuets firſt Debr, and the Defenders anterior Debt, but 
if the'Purſuer inſiſt for his ſecond Debt, the Defender proponing Compenſation 
ypon that: Debr,rche Purſuer hatch Re-compenſation upon his firſt Debe. | 
-If the:Defenders Debr' be poſterior to both the Purſuers Debts, the concourſe 
2nd:extinRion is only between the Puriuers ſecond: Debr and the Defenders 
Debe, yer Compenſation being equivalent co indefinice Payment, wherein the 
kyour of Detendets gives the:oprion co aſctibe the indefinite payment to eithet 
a6the-Debrs he pleaſerhz therefore, . whether the Purſuerinfiſt on his ſecond or 
fiſt-Debr, he cannot-recompenſe with the other : This doth alſo agree with that 
ojdinar preſumption that. a Creditor would not give Bond to his Debiror, bur 
yould only give-him/ Diſcharge'and Allowance xin what. he was before Owing 
to-him, -and ſo-in-thar-ca(e there is no Re-compepglation;: - - | Y 
+ The third Caſes, if-the Detenders or Suſpenders Debt be-in the middle, be 
ween 2 prior Debt-ot the Purſuers,and' a/poſterior, then a middle Debt concur- 
tag wich the prior: Debt; there: is mutual extinction; 'and therefore it che Pur- 
Fang on his prior Debe;7 and. the Defender crave Compenlarion on his middle: 
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Debc, the Purfuergannot-have Re-compenſation on his-poſtertor Debt, bur if che 
ſver iofiſton/hus poſtetiorDebr,it the Defender Compenſe not his middleDebe, 
the Purſuer may Recompenſe with his prior Debc, 
ef 7. Retention is not an abſolnte extinction of che Obligation of Re-payment,or* 
«88 Refticucion, bur rather a Suipenſion thereof, till SatisfaRion be made ro the Re- 
wE giner, and therefore it is rather a Dilatory than a peremptory Exception, though 
all fmetimes, when char which is due co the Retainer, is equivalent to the value of 
hat is demanded, if either become liquid, it may turn into a Compenſation, ſuch 
my # the Right of Mandarars, Impledgers and the like, who have intereſt co Recain 
wall the things poſſeſt by them, uncil che neceſſary and profitable Expenſes waredour 
by chem chereupon be facisfied. Mr | A 
ml 8. [r0vatzon is the turning of one Obligation unto another,and if it be aThird & ate 
ga Perſon becoming Debitor for R elict of the former Debitor, it is called Delegati- ably © aces 
mil @. . Innovation is not of | Welk! grantiog: of a,new Obligation, either by, the #5 I 
FAghl Debitor or another , But it 1s rather held to be as Caution, or Corroboration of ;, .. Za 
by the former Obligation, conſiſtent therewith; ard in the Civil Law itis nevere- > nw 
= Seemed Innovation, unleſs it be ſo expreſt /. «lt. de novetionibus ; But with us, nd 
g "the ugh it be not-named, yet tit appear tohave been the meaning of the Parties, ZerceeD) "J 
my wrro Corroboratz but totake away the former Farg  arwes, it is a valid lnno- » 
of IJ Yation 2 So it is ordinarly inferred, when a poſterior 
clo Grow of the former Obligation, though it did not Renunce or Diſcharge it, nor cx- 
-22Y preſly lonovar it, Dec. 6. 3632. Chiſholm contra Gordon. The like where the po- 
oY Gerior Bond bears, i» full jetisfaFion of the ſum, for which the formey was granted, 
(@F Sough it made _no mentionof the former Security, F#ly 23: 1633. Lawſon cons 
me! U "Scot of Whiteſlade. , , | L t- {4 
not © 9. Confuffon of Obligations is,' when the Creditor and Debitor become es | 
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Perſon,. as when the 
Succeflor in. the-Debt;z for ther 


tioner being Debitor, by medlin 
Huſband taking Aflignation to a 
D<fanR thereupon, the:exceptian-of-Confuſion; was found relevant, becauſe, he 
was. Creditor as Affigney, and; Debitor as- the Intromettors Huſband ,. 5} 


dt, and. purſuing anotber repreſent 


Aﬀignation, Mir contra Calder. But where' an appearand Heir gave a Bond, 
and whereupon Adjudication was uſed of his Predeceflors Eſtate , his tz 


king Aſlignation to that. Adjudication, was not found to extinguiſh the. Debt by 
Confuſion, though Rights ſo taken-will not free the Aſſhgney of behavingas Heir, 
if his Aſſignay intromer; whereupon there was an, At ot Sederunt made, asto 
all caſes thereafter, inthe caſe ofthe Creditors of the-Earl of Nithiſdale, Fas, 22. 
1662- But if by different Succeſfions, the Debitor and Creditor ſhould become 
diſtin&, the Obligations would revive, as in many caſes may occur3 and:fo Con- 
fuſion is not an abſolut extinion, but rather a Suſpenſion of Obligations. + 
_. Confuſion doth not always take place, where the ſame perſon who is Debitor 
ſucceeds to,or takes Aſſignation,as is evident in Cautioners taking Afﬀignation ty 
Bonds, wherein they are Debitors as Cautioners ; yet may purſue the Principal, 


or Co.cautioners as Aﬀigneys, and will not be excluded upon alledgance of Coy- 


fuſion, which is only relevant, when that-Debitor, who hath no Relief, become 


alſo Creditor by Succeſſion or Aſſignation, And fo an Executor taking A ſſighy- 
tion to an Heretable Debr, may thereupon purſue the Heir for Relief: Or any 
Heir-male, of Tailzie or Proviſion, taking Aſfignation to bis Predeceffors Debt; 
may, as Afſigney, have recourſe againſt the Heir of Line, of Conqueſt, 'or Ex& 
cutor, Yea, if any perſotitake Aﬀtgnation to a Debt, due by his Predeceſfor, to 
whom he is Heir-rmate,. if there be no Heir of Line or Executor, though dw 
ring his Life the Aſſignation can have no effe@ 3 yet after bis death, his Heiw- 
male will fucceed to him in that Affignation, and may thereupon purſue his Heir 
of Line, or Executor for payment ;, for the taking of an Afﬀignazion, and not+ 
Diſcharge, did clear the mind of the Defun&, that-the Debt and Credit would 
divideafter his Death, and that his Heir- male would ſucceed to him in credite; 
and his Heir of Line zz debito. FOES PHROTRIS 4 t 


one ſucceedeth. as Heir to. che other, or becomes Singulay: 
be. Creditor or Debitox to himſelf, /which was extended ſo farsthatan Heir Por, - 
oner with the DefanQs Means, and hereafer hy 
the 
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Rights real oz Dominion, where, of Community, Poſ- 
ſelston, and Pzoperty, | 


1 The original Dominion of Man over] the 22 LaWful Poſſeſſion what right it gives] 


Creatures- 23 Bone fidei Poſſeſſor, facit fructus conſum- 
2 What Rights are Heretabley and what ptos ſyors. of 
, Moveable. . | 24 This not extended ta unlawfs! peſſeſſors,ond 
i Moveable and Heretable Bands. | bow extended to otbers. 
4 How Heretable Obligations become move. 25 Poſſeiſor decennalis & trieanalis non tene- 
ble, and return to be Heretable. tar docere de tirulo, 


5 The univerſal Community of Mankjud over 26 Duinquennial Pr[[eſfion of forefanlted per« 
. this inferiour World, and dll therein: ONS» J 

6 What remains yet common to Mankind, 29 Poſſeſſion, to what right aſcribable. 

j Graſs and Fruits on High-Ways, are pub- 28 The nature of Property 


2 SEoG TO HSE TO PSS 


Fa ' lick not common» 29 Property by Poſi-ſfln of things Common. 
"Poſſe flow more faRti than juris," | go Approfriationby Induſtry. | 
"Bl 8 Poff fiondeſcribed. 31 Firſt, Property of the Ground wa of Houſes 
1% IN 10 Poſſe ſion Natural and Civil. | and Wells. 
144 I It Poſſe ſflon of Moveables. | 32 Next, of Fields and Conntreys. 
= I 12 Poff-fion of the Ground, 33 Quz nolljus ſant how appropriat. 
; * I 13 Poſſeſſion by limits and bounds; 34 Appropriation by Acceſſion of Birth and 
4 JN 14 Poſſeſſion by occupation, and by lifting the Fruits. . 
Ft profits. 35 dppropriation by Allavion, 
| f 15. Symbolical Poſſ: ſons 36 Appropriation by Confuſion, 
'% 16 Paſefton by Reſervation, 37 Appropriation by Commizxtions 
my Ot ition of Poſſ: ſion. 33 Appropriation by neceſlury Conjun@ion, 
4 IF 18 Requiſites to begtn "_ ſions where, de tigno juno, 
e-") | Requiſites to retain Poſſeſſion, 39 Afpropriation by Contexture, 
if How Poſieſſlon is troubled, interrupted, or 40 Iozdificara ſolo cedunt lolo. 
1 LA 41 Appropriation by Specification. 
-4 } 4 Kinds of 'Poſleſſion., 07 43 Peſſeſſion of Moveables preſumes Property,” 


AVING gone thorow the firſt two Branches of privat Rights, Per- 
© ſanal Freedow,and Obligation, how they are Conftiture and how Extir- 
- guiſhed, we come now to the Third, whichis Cominiox : kut becauſe 
+  . that Termis moreappropriat tg Menover Men, than over other Creq- 
Utes,. it 1s therefore called a Right Rea), \ a Right of Things: For as Obligati« 
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"x. Forunfolding this Right, and the progreſs thereof, both. a to the”! 
order of Time and Nature, -advert, Firft, .That when God created Man,” he gaye” 
him Dominion or Lordſhip over all the Creatures ofthe Earth, in the Air, aid 
inthe Sea, Gen, x, Yer(es 28, and 2g with power to Man todiſpoſe of the Crez-/ 
tures, even to the conſumption thereof; and it islike, that during Mans Inno- 
cency, there was-upon: the part of the Creatures, a great ſubjeQion and ſubſet. 
viency toMan, till atterwards, when he revolted from God, the Creatures re- 
volted alſo from him. This Dominion of the Creatures,was-given by God,when 
there was yet no Manbut Adam and vr, - Whence ſome do infer, that 4: 
dam was not only Governour of this wholgInferiour World , but that he wa 
Proprictar of it, and that all Rights of Government or Property, behoved tobe 
deed from his diſpoſal, or by Succeſſion to him, and that his Monarchy gid 

- deſcend by Primogegitor of his Male Race; ſothatif the perſon'could be ooo 

. that doth' by progreſs repreſent Adam, he would be theonly righteous Monarch 
of the World; bur the Text, cleareth the contrary , for in the 28. verſe, Got 
faith to &darr, and Eve, Increaſe and multiply, and replexiſ the Barth, and (ſubdue 
'or ſubje& the ſame, and have dominion oveg the fiſhes of the Sea, the fowls of the Hes. 
wer, and all living things which move upon the Earth. This Gift therefore could ng 
be'to Adam and Eve, ' who could neither Repleniſh the Earth, nor Subjugat nor 
Subdue it ; but it was to Mankind, which then was in their Perſons only; andit 
did not import a preſentRight of Property,but only a' Right or Power to Appro- 
priat by Poſſeſſion,: or jus ad. rem, not jw inre, ſo that what was.not Subdued 
and Poſſeſt, was no Mans, and every man had Right to Subdue and Poſle(s, and 
thereby had Right to that, - which before belonged to none: as well as Adam; 
And in theſe firſt Ages, there was no Property diſtin& from lawful Poſleflion; 
not only of Moveables, but even of parts of the Earth';" for when Poſſeſfors re 
moved from theſe parts, they ceas'd to be theirs, ' and became the next Poſleſſonj 
and. therefore the Scripture calleth them Poſleſſions, without mention of any 6- 
ther Property. Adams Dominion was of his Poſterity, as he was their Father, 

' and ſoindirely he might over-rule their Poflefſions 3 but they derived no Riot 
from him thereto, but to what he gifted, being then-in his Poſſeſſion, whi 
was'common to all other Fathers. ". -- e453 v = 

. 1: is a falſe and groundleſs-opinion which ſome hold, that Man by his fall hatf 
Toft his right to the Creatures, until by Grace he be reſtored, and that the folt 
Dominion of them belongs to the Saints, who may take them by force from 
ethers. For by the whole ſtrain of the Law of God, he {till owneth Domigigo 
'and Property. of the Creatures in Man, without diſtinRion, and probibitech ; 
force or fraud 1n the contrary, which ſuthcienely cleareth that ſubtilty of May 
Forefauiture g for though Sin maketh Man- obnoxtous by way of Obligation to 
Puniſhment, by Gods exterminating him from the uſe and comfort of the Cres 
tures 3 Jet that Obligation doth nor infer the aftualceafing of Mang Right, on 
leſs the ſtating of the Rights of Mankind in a ſmall part of them:. , :- |) 
"This Dominion of the Creacures. being given to Man. without diſtiaR proponir 
ons or bounds 3 it neceſiarily followeth, that by the Law. of Nature, the Binh 8 %Li 
and Fruit of both Sea- and Land were acquirable by all Mankind, who had equi WE 
intereſt therein, and every one might take and make uſe thereof, for his nee YM 
ty, utility and delight : Yet, the Uſe and Fruit thereof muſt in ſome caſes, al 
might in all caſes become Proper, as what any had taken and Pofleſtfor his Wh i 

- became thereby Proper, and could not without injury be taken from him, mill 8 
more the things which had received Specification from his Art or Induſtry bed wil We: 

Proper, and all others might be debarred from any profitor-uſe thereof ; but, 5 

thar ſome part or uſe thereof might be communieat to others, 'which being out 
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excludes his Executgtrs : Bur as to. the Debitor who was ncither, obliged royal 
We wane y ir,it is MoveableySc ſo wouldaffet2 the Debitors Execugy 
"&exhanſt hi Moveables, bur would only belong tothe Creditor Heirs, Jeng 
"2637+Robiſom con, Seton, Fuly 25.1662, Neſwith contra afftay & latelyNov.19,16@:W - 
Fleming con, be, And this was ſo far extended, that when theDeſtination washy; fl -? 
diftin& Article,or Bond; yet the Executor might be compelled toAfhgn,or rep ; 
the Sum tothe Heir, Spot; Jur amertum de calumnia, contra Waiſon Ide de 
redibws, Executors of Seton contra Robiſon: And Bonds alſo become Heretablghy 
diſtin ſuperyeening Rights, as by a ſeveral Diſpoſition of the Debitor of hy 
whole Goods and Lands , with an obligement to Infefc, and. alſo by ſuperyery 
ing Appry fings or Adjudications. | x 
24. But evencompleat Heretable Rights themſelyes,containing perſonal Clauly 
of Requiſition, become Moveable by the Requilition-or Charge, - which is j 
: ecupore a paſſing from the Infeftment, and taking the Creditor tq the Perign 
Obligement; yet ſo, as when ever he pleaſeth to paſs from the Requilitione 
*Charge,it Convaleſceth, and is not excluded by interveening Rights, and fo we 
found Moveable by a Charge, though but againſt one of the Caunioners, not; 
Jy as tobim, but as to all the Debitors, ſeing thereby the Creditor had takenhyW - 
"option, Jaz. 24.1666, Coll, Montgomery contra Stuart. But.cthe ſhewing th 
Defun&s mind to require, 1s not ſufficient to make the Sum Moveable, unleſs 
be done habili modo: So a Requiſition being diſconform to the Clauſe of Reguilh 
tion, was found not to make the Sum Moveable, Fav. 18. 1665.. Stnert cont 
Stuart. Yea, a Charge upon a Bond of Corroboration, accumulating chePk 
cipaland Annual in a former Security by Infeftment, and bearing, but Derogy 
tion of the farmer Security, was found to make- the whole Sum. Moveable, ; 
to belong ro the Executor, without neceſſity to inſtruta Warrand to _ 
Charge, which was preſumed , albeit the Defun&.upon Death-bed expreſt, that 
the Sum belonged to his Heir, F=#xe 25,.167 2:. Executors contra Heir of Sir bh 
bert Seton, But Sums were not found Heretable, becauſe a Diſpoſition of Lap 
did beat, as the Condition of the Reverſion, that, the Land ſhould not be: Re 
deemed, or the Acquirer Denuded, till he were fatisfied of all $Sums due tohi 
or which ſhould wy we to him by the Diſponer.z- neither yet when the Sumsa 
in the diſpoſitive clapſe, to be contracted thereafter z but oply.Sums whicha 
the anterior Cauſes of the Diſpoſition, for thereby the Creditor.doth not mal 
ſuch Shmsgjurs fixs, nor are they the cauſes of the Diſpoſition, Feb,1$, 2676.7 ad 
contraJamiſon,Sums are allo Heretable, when Executors are expreſly excluded; 
a Charge or Decreet for ſuch Sums, will not make them Moveable, July 13.167 
Chrifty contra Chriſty, and finally ſo determin'd, Decewber 30. 1699,Heirs and bak 
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Uitve, but not for a Liferent,are Moveablegand fall anderſingle Eſcheat ; yertthe 
bygones of Anguelreat by:lateftment, are ſtill Moveable: But asto both effects, 
flignations to: Liferent Tacks; makes them Moveable, and to fall under ſingle - 
Eheat , Hope; Horoing ,; Ker\contra; Ker. Claules-alſo'of Relief in Heretable 
Jonds are Moveable 3 and 'the Jus Mariti-of Husbands,. though they carry the 
Trofitof the Wives: Heretable Rights, or. Rights of Liferent, - fall-under the Huſ- 
5,' To Rerurn\co'the ſeveral kinds of-Real Righry - the Firſt is that of Gom- 
went, which all Men haveof Things, which cannot beAppropriat..- As Firf,, The 
Air is common to all Men;becauſe it can have ao limits. or -bougds.,and-becauſe all 
Menevery whete muſt neceſſarily breathe:it, Secondly, Running Waterware com- 
Won to al Men; beceuſethey can-have no: bounds;but Water ſtanding;and capabje 
dhdouads,isapproptiat. - 7 hwaully, The vaſt ;Ocean is,common to.all-Menkind;as 
W Narigation:and Fiſhing, which are rhe only uſes thereof, becauſe it.is notiea- - 
Sable of bounds) burwhere the Ser is incloſed, -in Bays, Creeks, or 'otherways 
1K capable of kny bounds or meeths,/ 25 within the! points-ot ſuch-Lands, or within 
” f the view of ſuch Shloars,. there ir may becomn ," bur wich the retervatien of 
eager for Commerce,as inthe Land x, fo Fi ichour 'thele bounds is com- 
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 Sevtlind in prejudice of the Owners of ſach Cootitries,” ts uſe cor that' Law then 
ſelves; but they ſhall tiaye*the"ſanie tavour hte; as they” ke Airs ht '" 
q,  Fifthly," 


T 
[_ 


Country broken and hipwrack with thetn, Pole #429; rep. 194,” 1 
things Appropriat there remains ſtil! checoumon lo of Ways and? alfages, which W1 
islike a Servitude on Property, for this is neceſſarily required for the uſe of Mans Wt 
2nd therefore underſto6d"25'an uſe reſerved, both in their racie cotifent ro Apps Wi 
priation," atid intheir Cuſtom, L. 1," &9. 2: ff, delocis & fintribes poblics:” mY | 
L.. ff de via; public: &c; SojallNations have free-paſſage by Navigation throdey + 
the Ocean, 'in Bays and Navigible Rivers z' and have alſo the benefir of Stations. Bb 
or Roads atid Harbours in the Sea or Rivers, 'and have the common uſe of 'th Ba 
Shoars, for caſting Anchors, difloading of Goods, taking in of Ballaſt, or-wy; 

cer rifing in | Fountains there, drying of Nets, erecting of Tents, and the'lik 
$.5. Inf, de rer. diviſ. Yer doth the Shoar remain'proper, nor only as to'Ji 
riſdi&tion, but as to Houſes, or Works built thereupon z andas ro Mineral 
Coals or the like found therein, and (6 is not in who common; bue ſome bs Bb 
thereof only, Nor doth it follow,” that theſe uſes are not common to all Me; 

- becauſe” they are denyed to Enemies; for,as for 'theſe,as we may take away: that” 


whichisin their power, in ſome caſes; ſo, much more may we derain from them tha B Ai 
which is our own ;, and as we purſue their! Perſons and Goods in their own boundy £# 
mach more in outs. The Shoar ig'the Civil Law'is defined-to be fo far as: the B% 
greateſt Winter Tidesdo run, {, 11, Inf, de rerun divifione, 8c, which muſt be Bit 
underſtood of ordinary Tides, and not- of extraordinaty Spring Tides: Burithy Yb 
. uſe of the' Banks of the Sea; or Rivers to caſt Anchors, or lay Goods thereog, Y'$ 
or to tye Cables to Trees growing thereon,: or the uſe of Ports, which are-Indis; 
Arial, or Stations made by Art, or fortified for Security, -are-not common' roll BY 
Men, bur publick to their own People, or allowed to others freely for Commeree; 
or in ſome caſes are granted for a reaſonable farisfa@ion of Anchorage, Portage, 
'or other Shoar-Dues;"which oftimes belong to privat perſons, by their' propa 
Right, or by Cuſtom, or by Publick Grant, bur Stacions in theſe Rivers, if Þ 
aſting of Anchor remain 'common, 'and ought not to: be 'burdened; - So'olfd Bi 
Ways or Paſſages in the Land are common to all,” and may noe be joftly refuſal © 
+y-/one Nation to-another , and being refuſed, have always been;accompred law $01 
Fully forced, as Plutarch relates'of Simis, who: going to: Lacexemos forced bk & ® 
- Paſſage through Corinth, And Ageſilaws' returning trom:14fps; craved Paſlite Yi 
through Maredon, and while <craved time to conſulc of an' Anſwer, he cob $i 
: ceiving Delay to be a Denialy Zonſelt you, *but'l will paff z 'but ro take wii Yb 
- a1 Queſtions, whether the y Might or Right, we have adivine Examplt 
of Moſes,” Numbers 20, Ferſes 17 and 19.' where Iſrael in their way to«Covalh ® 
- craved paſſage of Zaew; by the High-ways, 'atid offered. paymenr:even {or the $i 
Water, which was to be underſtood of their Scanding-water, as Wells, _ ne 
were rare and preciougthere; and did rhelike with the A:wmonires, and upon thei bf 
refuſal, forced it by Wat PAYS 0 : | EL. jy 
6, There is alſo in Property implyed/an Obligation of Commerce;or Exchange, #* 
in caſe of necefity ; ' for withour this,” Property could nor confiſt; 'ſeing by we {2+ 
' diviſion inferred-rherethrough,; every man cannot have aQually all neceſſars with 8 
- otit Exchanpge,: which being denyed in-caſes of-- neceffity, or'where- there is\ny © tt 
-" eotnimon Authority, it maybe taken by force; as theſe who paſsthrowgh-che T6- Ih 
ritories of others, if by their: Oppoſition, or otherways they be ſhort of Proviſien 
" "they may lawfully rake the fame 'for-Money, as is implyed' in'WH9ſes offer 
Fdeow , yea; there is implyed 1n Property, an Obligation to give;”in caſes of Wt 
"ecflity, ro'theſe who have not wherewith ro exchange, and cannot othern "ou 
G cc —b) thelr life, but with ——O—_— of -Recompence when they are abl6zFIO! 
| t humane neceſſity doth-alfo infer'this; buc it muſt be'a'real; and nor a preiev ih 
ded and feigned neceffity.'. So Devid being hungry, 'eat the Shew-bread, -chopy it 
+ "-appropriat to God, Andthe Diſciples being hungry;eat the Ears of Corn Wh 
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pmed in many places of Scx#/and, are no part of this Commoncy, bur are for 


-part;permitred as of lictle moment, or diſadvantage z and therefore,may 
Set eichaus injuty, -- And ſo by AQ 11, Parl, 1686. All perſons are or- 


+ Uiged to Herd their Horſe or Nolcall Winter in the Day,and Houſe them in the 


 Þ Night, and Half a Merk is appointed for every Beaſt taken by any perſon on their 


yn Graſs, before the Beaſt be redelivered, © 


© | 8; The ſecond ſtep of Real Right is Poſſeſſion, which: as it is rhe way to'Pro- 


aerty, and in ſome. caſes doth fully accompliſh ir, ſoit hath in it adiftin@leffer 


* E gighc:than Property, which hath no other name than Poſſeſſion, though ir be 
+ Nl nore /a7i than jwrs + And {eing Poſſeſſion is a common precognit ro the moſt - 
© RE oReal Rights, it firly faleth/ ig-here to be conſidered, both as iris a Fa#, and as 
i With a Kight; tor as itis'a'Fagt, it is not only requifice to conſtitute Real Rights, 
1s Bf kitis-a1fo an effect thereof! when conſtituce, | 2 OI 


Bo-Poffeſſion-hath irs tiawefrom'irs ſpecial kind,for it isas mach as poſitis ſedinm, 


. apreffiog the way of Poffeſſion of. che Earch, (ar firſt common ) 'by Families, 
if BKations, or Perſons, in fixing or ſertling their Seats or Habitations there, evi- 


deacing their affeRion and purpoſe to appropriat theſe Seats, which therefore was 


{ #6-underſtood by their paſſing through ir, but by, fixing in ies. arid therefore, 


1 Taritories of old were called Poſſeffions, That we may then take up aright the 


*# 


{ « SITS ' 


% ) mupted, and.loſt, we mult firſt diſtinguiſh che ſeveral kinds of Pofleſſion: And 


y, collet the common nature wherein they agree + And thirdly,the poinr 


dC Right thence arifing,, As to the Firf, The reaſon why the kinds and diſtin- 


: 


kk & Gon of Poſſeſſion are fo much multiplyed, is, becauſe by poſitive Law, andthe 


of Nations;' Property,and Servitude cannor þe conſtitute without 'Pofſel- 


| Fy ,though it be not natural:or neceſſary to thefe Rights, bur by the will: and 


EL aeſtitucion of men ; therefore it receives diverſification- ar their ipleaſure, So 


fave withour avy ſuch thing'it may be conſtitute, as atterward it will a 


a 8 War Men think fir to call oyeſteem Poſſeſſion,, is etiough/to conſtitnee Property, 


| 20, Hence ariſeth the-diſtinRion of Poſſefion,in Natural and Civil; the for- 
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ic Piſhing them, ſo that in the matter of Poſſeſſion ot Moveab 
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12. Secondly,Polleffion ofthe; Greund is allo cleat in, many eaſegv\s Firſt 

*  bitationg, whether in, Caves, Tents, or proper Houſes. Nexztia Gardens, 4 
res od.all Plantations. ; Third{, ln Fields by Paſturage or; Tilage, .inſg 
_ . theſe Actsextend,ſo far theſe are; all maſt Natural Pollefhonss Butafter thazy 
- antient ſimplicity, Rights and the ways of acquiring thereof were; multiph 
and thereforePolefiion could not be intire,but behov'd to be divided amongſty 
ſeveral Jntereſts;and then did the difficulties ariſezas when one had tbe propgy 
a ſecond,. the. Fruits, a.third, the Ulſe,:a fourth, the Servitudes.in ſome pagy 
fifth, the Detention for-Security, a ſixth, the Cuſtody or Location3:-and allihi 
exerciſed, either by the Parties themſelves, their Servants or Children jin;thy 
power; and their Procurators in their, Name : _ Yea, and by,oppoſite,andj 
terrupting Aqs, many at once pretending to the ſame Kindzand:Parts of Poli 
fion, all which occaſion much difficulty.mn the matter of Poſſeſſion, | 1, +; 
13. So then the third: kind of Poſſe fon was, when the Eatth beganagh 
divided by Limits and Bounds, and to have common-Denominations,: thegy 
Poſſeſſion, ofthe whole was attained by exerciſing pofſeſiqry Ads upon a pany 
he who poſſeſſeth a Field, needs not goaboutit all,or touchevery Turff obig 
himſelfor his Cattel, but by poſleſſing/a part, unleſs there were centrary-palh 
\ lory Acts : Sopoſlethon of the greater partiof Lands, contained/in one Tenema 

_. was found ſufficient to-yalidata baſe Inteftment, as tothe whole, -ad to exclub}-; 

. poſterior publick Infeftment, for removing the Tennentsfroma part of the Tilly 

ment, though the baſe Infefrment had Poſlſeſiion ſeveral years, and had attaigh 
or purſued tor no Poſſeſſion oftheſe Tenements, Sporſe. Removingy Hunter caudil an 
Hardie, obſerved by Dvry, Far x4. 1630, The like of Poſleflion of a para 
Teinds if a Tack,found ſufficient to validat the Tack as to the whole, Spot] | 
- Peſſeſſione, La, Merchiftonn contra L, Wrightſ-houſer... | a8 
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14 Fourthly,Poſleflion Civil is extended to uplifting of | 6 engl 
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. 45 (afficient. tointroduce and preſetve Property, though the Paſturage and Til 

-andall other natural Deeds of Poſſeſſion. bein others, who ate. properly 'P 
Þollelorewbe hold-agd poſſeſs for themſelves, info far as congerns the exant 
of the Profits above the Rent,as to which they poſlefsin the nameoftheir Ma 


and therefore; this -Paſſeſſion is partly natural to the Maſter of Proc wy 


* - 5 


,-parely Civil by their Tennents. Zi 6 2h | el |. 
1.15. FifihhPoſleffion is attained Symbolically,where- there- is not uſe:olowe 
whole ori party, but: only of a Symbol or Token; and this/'is when thethihwy 
.. to be polieſt,:is/ preſent, as the Civil Poſſeſſion by Lafeftrmem, by Deliverpſi 
Earth and Stone upon the Ground of the Lands, -or a Penny for:an Annualt iy 
_'or by Ddlivery of a parcel of Cornsfora Stack or Field of Corn, orſome of a4 & 
.or Block for the whole Block, beibg preſent, in which the Symbols being alſbpaſ 
.,of the thingeo bepoliet; have fome affinity tonarural Poſſeffions * Boll 
: : i; Sixthlp,Cinit Poſſeſſion 1s by aToken or Symbol, whichris:no part of the thing ty 
- be poſſeſt;} but is a Token only to reprefentit, as'either having ſome reſemble 
with it ,as theDelivery of a Copy or Scroll for anOffice,or otherways hutha die | 
_ .}ſemblance,bur'is a;Taken-meetly ſuppolititious to repreſent-it; 4s Deliver Mt 
| Batton in Reſignation: or-Delivery of a thing bought or ſold, by aWiſp of Swi 
which ordioarly ##in/abſenice_of che: thing to be poſſeſſed. £03<; Wo 
-. - 16, Sevemhly, Poffeſiion is attained or retained without Symbol;and witli 
. - -Interpoſitionofany perſon. in our poiwer,. or Procurator, but only by cor und 
on ot Intereſt.s .So when the Property of Land is granted to.one; and the 
.FuR or Liferent co another, or when the Liferenc is reſerved, the Poflefſif 
. the Liferenter is held to be the Poſſeſſion of the Fiar, as toall Kher Third 
.; ties and Rights, And 2 Husbands Poſſeſſion 'of - Lands by/bimfelF- or anff® 
riving Right'from him, 'is held to be the Wifes Poſſeſſion, either by her Life 
..or Conjunafee Infeſtment,'! || |! $4 eds gc 108 
17. The ſeveral kinds and degrees of Poſſeſſion being thus Kidoprnyit wilh 
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eeaſic to take up the common Notiow:and Nature of it, "and it may be thus 

Sfibed. Pofſciion is the bolding or detaining of any thing by onr ſelver, or others 
Sad v6: It is-not every Holding'or Deraining- which'makes Poſſeſſion; for - 

Sofitars do detain, but becauſe'ir is not for their uſe,: they do nort'pollels. 'To 

Sfeffion there/muſt be an.atof the Body, 'which is Detention and Holding ; 

adan'at ofthe Mind, which is the Inclination or Aﬀetion to make uſe ofthe 

aig detained, 'which being of the Mind, is not ſo eafily perceivable,” as that of 

te Body, burit 1s preſumed whenſoever the profit of the detainer may-be tomake 

iſe of the thingy but where ic may be wrong, or burtful, it is notpreſumed 2 As 

ll bewho taketb another Mans Horſe by the Head, or keepeth'that whichis Waiths 

gt taketh- in his hands the Money or Goods of another, which if it were to make 

6 oe of, ir would infer Theftz and therefore ſuch detention is not preſumed to 

Be Polſeflion.  Healfo who detaineth or holdeth a thing, not at all for his own 

oil be; bur for anothers, who doth detain by him, as by his Servant, or Procurator, 

16 doth not poſſeſs - Butotherways, if be have no Warrand from another, but on- 

Mi intended, cor is: obliged that it ſhall be to the behove of another, 'in'that caſe 

is Poſſeſſorz 'becauſe the real Right is inbim, and there'is upon him'only an 

of lipation to make it forthcoming to another : And they who poſleſs partly for 

mall yem{clves, and partly for others 2s Tennents, bave Poſlefhon only in part. 
abM-1>x$. To come now to the Requilits for entring and beginning Poſleſſion, there 
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21.Fror That bath heen ſaid the ordinary diſtintions of Poſſeſian 
Jyu pgd,as being either Natural or Civil; Continued rw : 
or Interrppted and Dyftarbed, Lawful or Hae nr Under which « k 
are. camprehended, -poſitſſie bong fideis which may- be called Innacene rm | 
and aale figei, or Froydulent, and Pollefton Publick and Clandeftin, and tay 


Poſleſhon, Mamentany, or P 
22. Tg come to the Right —_— Poſleſſion,it is mainly in two Points Fig 
In the Right toconzinye 1t againſt alliliegal cantrary Acts. Secondlz, Lo the ri 
of Appropriation of the; Fruits conſumed boya fide, both theſe are introduced 
politiveLaw,. for utilities fake : For, by equity any man might at any: time-rew 
yer the Poſſeſſion of that which is his own, by force, and all the Fruits theteaf 
whether extant or conſumed : But, civil Society and - Magifſtracy being erin, 
is the main foundation of the Peace , and preſervation: thereof; | 
Ion may not þe recovered by violence, but by order of Law 4 and. they | 
fores there is, nomoreallowed to privat force, thanto.cominue Poſſeſſion,aguinh 
contrary, violent and glandeſtine Aﬀts, immediatly after ating ofthe former, iv i 
notice. af the latter 5; Bus a violent elandeftine and unlawful Palkefion, maya 
be troubled, though, there be an evident Right 3 much leſs may Poſiefion bees 
tered, where thery go Rightin a pens: to _ m— _ _—_—_ be Her 
| 3 for-as, they are accounted-agone. perſon in Law, ſor olleſlia 
i og as one Poſſeſſion. Like -unto. this. isthe Right of appearand Hein 
their Predecefiors Rents, though they henot Infeſt,which will nat 
y cxpme bc Ky dg but if the appearand; Heirdie:un-Infefc,hisneartſt offlinl © 
will have right tothe Rents refting, from bis ractecelion death to.his ownde 
keſe will be fabject.to-his own-proper Debts, albeit they'willnot affefttlelſ 
Welk. bat the. next appearand; Heir muſt enter to the- Defunt laſt hey 
P LEQtaewill only belyablefor the Debts ofthe Defun& towhi 
xd, .apd the Rents mg the. yearsof the-apparene Heirs time, y 
t Aus ng ovreande Fol ong tochis Executors, vide infre, Title Heirs, 1 4 
on flery Right'is that, which was allowediin: the Civil LY < 
2 feſſor facit aye conſurptos ſues,l, cerinie 22, Ged. de rei vindication fl bot 
ne Teak is,becauſe they who epjoy-that which they thioktheicown,b I]. 
zyita thereof, without expeRation of Repetition.or-Account;«db[ 
t Pie are fs hae toreſerve them, or imploy them pro tably for. Reſticution.anl 
BY jr lp ways,' there. could, be.no.quiet nor ſecurity: to,mens;minds,. oY is 
| glecurely, their own, if the event ofadubious Right might.maſ 4. 
1} EE - chad they;had cqnſumed;bave fide, and as this: is :imifavours ofthe] mt 
og £96 ks £3 $12, de Pet hard fo iid ' 
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Hed. June 28. 1610. Huxter contra Lo. Sexgquber.:>-The like, avt0 n-De- 
,of Removing reduced, and the violent profits found due only-after Liciſ- 
ameſtationin the ReduGion, Hed. Fox. 24. 1611, Joufitconra Mertimer, And 
ſuodon!y to take effcf after Sentence in a, Reduttion:gkan Appryzing, becauſe 
thebalf of' the Sum was payed, Hope, Poynding; &ewb.cohtra Smeatay Hepburn. 
And:tbough the: Pofleſfors Right was but a Tack, which fell quay” 0 
theSctters Infettment, reduced in Parliament z Yet the Tack(-mans Pofleffion be- 
a8: fide was ſuſtained, though he needed not to be called to the Decreetof Parlia- 
ment 5 ſeing on that. t there was nothing done tomake him know-ity-orput 
big iz avele fide, July 19.166 4- Dovg/as and Sincler of Longformacus her Spouſe -- 
contra L. Wedderbura. Upon this ground an Adjudger was preferred totheby- 
Fein, uplifted by him, to x prior Appryzer, whocharged the- Superior to 
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pfefe him betore the Adjudication, Dec. 1. 1632, L. Kilkerrewcontra Ferguſon. 
This was extended tothe Profits uplifted by Infeftment upona Diſpofition,though 
granted after the Liferent-Eſcheat fell, in prejudiceof the Superior and\Donatar, 
In'3-1624- Mix contra Hannay and the E. Geloway; and was extended toa 
Tack or Feu of -Ward-Lands not Confirmed by the Superior, in prejudice of his 
tar of the Ward, March 13. 1627, L. Ley contra Bar. And was.extended 
tothe profits of. a Procurator-xiſcals place, wherein the Incymbent- ſerved three 
years: without Interruption,though his Right was Reduced thereafter, :and de- 
dared null «b initio, Feb.x7.1624, Thomſon contra Lew, - It was alſo cxtendedto 
ge; who baving 2 poſterior Right of Reveglion, firſt-redeemed and; 

thereby, as to bygones before the Citation, though he had not poſſeſt ſa-long'as 
wgive bim the bencfit of a. Poſleflory Judgment, Nov, 18. 1664.: Gwbrie contra 
ornbeg. It was alſo ſuſtained againit a Minor, Reducing upon Mingtity: and 

Iaſon, - yet the Palleflorby vertue of his Contract, was ſecure as to | 
Wee Citation 3 :here-there was a probable cauſe of Contrafting for an onerous con- 
lerations' though not fully equivalent, Feb. 26, 1666. B, Wintone contra Coun» 
teh of Winton, Upon this Title, a Tennent was liberat freer, in rojo 
there. 
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44 >Warning by a Fiar after the Death of his Father the Liferenter, in reſped 
Aa & the Tack without mention of his Liferent, and was: reputed Fiar ; a 
 hre-the Son was put to a new Warning, Feb. 16. 1669. Hamilton contra Her- 


ae 4 Pofſcfcion bone fide, was found to liberat an Appryzer from being comptable 
a0 Þahe other Appryzers within Year and Day, July 17.1675. Baird contra Johu- 
mol Seve. It was alſo ſuftained againſt the Donatar of Forfeiture,  Jex. a8.-2679. 
man &+3ler-contra La. Heſlehead. It wasalſo ſuſtained upon anlnfeftment for Relief, 
aſt | whereby the Rents were to be imputed in fatisfaRion,/ both of the Principal apd 
ile Annual, Feb. 8: 1676; Scrimzour contra E. Northeck, Yea, it was ſuſtained, | 
\{} ve;Poffefiors Auebors Title was forged,he being a ſingular Succeſſor, not acceſ- 
ahi} fry to, or conſcious of the Forgery, evenaſter Improbation of his Title was pro- 
xxþk | poned by any van but not ſuſtained, but reſerved by way of ARion, in whi 
cif the Title was found falſe 3 yet: the bowe fides was extended to the Rents ſpent, 
el lhe was put in als fide, by probation of the Forgery ; but he was ſound ly- 
Ne tie-in quantans lucratus, for: getting more price for the Land in queſtion,” than 
meld payed to his Author therefore, Jer. 18. 1677. Dickot Grange contra Gliphams.. 
nol Int no unlawful Poſleffion is valid in this cafe, ifir be vitious, violent,clandeſtin 
nll 0e- tany © But it is not ſoevident when a. Poſſeſſion is accounted-momen- 
= Wy 5 Gare little time will ſufficein Moveables, but inLands more time isrequired, 
RN CET Chobe i aiBren tre the BoſleGory: Judement campe laſek 
atv Chi Right is diffrent from t ory. at competent upan-Infefe- 
mn Hens, - which require longer time 3 and. decal ito an-liad of Jofeftmens, 
48 Ticks, or the like, we ſhall ſpeak thereof in. theſe Titles. If the Poſſefſion bone = 
Wy W-be by vertue of a colourable ah —— ——— ——— —— 
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ef erairewer cl evidem, wensnires j 
Landrorothers; the Marriage being etorowrenu gu Hutbandedeath within 


and day, Nov- 16. 1633. Oren; contra Grew, Hereby itisevident, that F 
fion hath much in it diftin& and ſeveral from FaQ, and therefore ir ſtands ing : 
of x Titleinall SjeFions and: Spuilzies, 
25:By the Canon Law, which is ſofar allowed by our Cuſtom,poſ/ſor decemn b. 
& triennalis non tenetur docere de titwlo etiame in cauſa falfr, whereupon nm 
were a(oilzied from production, of their Proviſions,inan Improbatione Hope tos 
prob; B;:of Gallewaycontra the Prebendars of the Chapel-rogel,- Bur this bindey 
natiRedu@ion, where the Title is:ſuppoſed, but 'oraved to be Reduced upony. 
better Right,” as when the debate is, who'harh the right of Patronage, E. #; 
roxn contra'E., Drummeliier, Had Fuly 24.1622-K. Wigtonn contra: Biſh. of Glof 
for intheſe caſes an Eccleſiaſtical perſonsTitle was to be Reduced in conſequentiey i 
withthe' Patrons Title, which hath nor this Priviledge. This Poſſeſſionmuſlt 
as being holden and'repute a part of the'Benefice, and muſt be proven by V 
neſles ;- and-therefore; the Poſſeſſion of Lands'byrollerance, was found probablh 
by Witneſſes, to elcid thirteen years Poſſeffion thereof by a-Minifter, who proiei F 
ded to it as a part of his Glibe, Miniſters of -- contra D, of & i þ, 
cleu 6,;-' But if the Church-Mens Title can be found, their Poffeffion will bes. ol 
thereto, and regulat thereby» And therefore the Biſhop of Dueblaip,y 
Deawof the Chapel-ropal, having long poſleſt ten Chalders of Viftual, ' as a pare 
his Benefice,- ' there being found a Mortification ofthar ViRtual by the King, be 
ne nee __— have had right by Diſpoſition from another, and that others righ 
ced,it did bear « Reverſton in the body rhereaf for ſeven thoujend Meri bs 
whi j——_ payed to the King when the Biſhops were ſuppreſt; and his # 
of Redemption thereupon voluntarly,without an Order or Sentence: The Chu und 
mens Poffeſsion more than thirteen! years before the Redemption, and thirts 
-afterithe Redemprion, was elided by the Reverſers right and 'Reder 
Neitber-did che A& of Sederunt, afterthe Reformation, declaring ten years Þ 
ſefrion of: Kirk-Lands before the Reformation, and-thirty years" after,-ro impll 
a Right to ſuſtain this Church-mans Poſſefsion : That AR being only for F 
granted by Church-men, not for Rights granted to Church-men, July Us 1676.4 
of Duwblain contra Kinloch, And 1t was found, that thirteen years PofleGion| 
Viecarage'by a Miniſter, did not prefer him to a Tackſman, where the Minifie 
-Title:was «' Decregtiof Locality produced, and not containing the Teindsin qu 
Nivn; Feb.'24. 1681. Door Leſt contra the Miniſter of Glewwvck, -ThisR 
in favours of Church-men, isby-a Rule of Chancellary of Rowe; which hath be 
 continued-after the Reformation, as -being convenient , thatleſs'time and Tit Y hat 
ſhould give i» i to theChurch Benefices, whoſe Mortifications may be eafilie © - 
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loſt, orlu tharother Rights. There isalfo another Rule in that Chand 
ary, that 5 pacificus poſſeſor benefieii oft inde ſexurns 3 this rule gives wht 
rightto the Church, bur. prefers one Churchb-man'to'another, /if he' continue'l 

| Poſleſsthree years, withour i interruption, though hecould: not defend hj nmfciflf I to: 
1:49 isathird benefit by Poſſcffion of Benefices and Stipends,: whichioby whi 
ven-years -peaceable Poſleffion;, whereby they have the benefit of a'F | 
Judgment, -and'cannot becalledin queſtion bur by ReduQtion,or Declarator$ 
therefore, a Miniſters Poſleſſion of his Stipend forſeven' years,” ' wasconrinuth | | 
 thoughit partly affeaed'the Stock; and no Pit poddnor bus 2 Horning 
:x'Devreet of Locality, - which-was loſt and never booked, Dec. 6, m_—_— © 
contra 1: Wedderly. Anda Miniſter having poſleſſed his Stipend' fever y 

"tho retiriion of Biſhops, was preferred | to a Dean; who had a Right'be 
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nfl 8s Property, 0d that dimininion ixcalled a Servibude, or Pledge; bur though 
WY Fropricrar' aod- theſe who have Servitudes, have. both the power of diſc 
Y tSe-fawe thing, yet in this-they differfram Communitysthat it isnot promulou 
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$:07- Poſſchion as diſtio® from Right, igaſcribable only to hat Title, by which 


dd begin, 'inipreyadiceaf him from whence the Poſlefsion was acquired,” and 
© whom ir muſt be.reſtored, notwithſtanding any. other Right in the Poſelbor, ' 
pwhich he might aſcribe/it;-and which after he. had quit the Poſſelsion, mi 
tecover it , Sparſe Polleſsion, Herreis contra Anderſow,:. [dew Elphingfion of $, 
#nra-Gwbrie. Poſſcionatiajned: without Procels, by one who had iq his per- 


- 


4 (both a Wodſct and an Appryzing ofche Lands, . wes found only aſcribable 


wt e Appryning, that the ſame might be ſatisfied by Introamifzion, as beingjav 


whiliow © diarior ſors, as was tound in;the caſe of, the. Barl of Mithiſdale contra 
punceſs of Salclexgh. Byt as to all others from whomthe Pollelon flowed nor, 


# eſame may-be defendedupon all Rights in the Poſſefsor,: or him from whom he 
wth Tollerance or Right. - -.- GEE7®s w 


o_ 


- 28, The Main Real Rightiz;Property,- ſtanding in chemiddle berwixt Community 
and-Pofeeſſion,w hich preſide it, and. Serv5:udeand?ledge. which follow it,of which 
Iifre, Title Servitades,, :Butthe N.cture. of Property 4s beſt ugderſiood, when it is 
wmpared with, Communitz;-for in this'they both agree,-[.that either hath a power 
Sdilpoſe of things,” and in this. they differ , ap nay bo promilcuanc 
#9 conjun Power y. but Property is-a diſjuod: and ſeparat- power of dilpe 
Shich, 'if i-be with duminution.of any'part of the Fruits,or uſe,, it is a dimigil 
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owl fur a diftine power,relating to diſtin tfleRs and- Igaapeſts. Alpina diſtio- 


iſh berwixt Property and Servitugy, 1s; that the g#anen* 
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'coſtirute) tron. dhe to another, ir comes nb 1 
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"29, The f 


29, mot Gmple-way' of Conſtiturion of Propetry, - is by Py 
ſeſſion of th i 


n 3 for; #5 before" is ſhowen, ' the original ay 


# 
* 


are the moſt antient Inftrumenrs of force, while Man was ſatisfied with they 
rhtal Fruirs of che Earth, and ſuch other Creatures as" for his uſe and deleatigg 
he ſeized on for the time, {12 0 | Joy” 
| Fs Secondly, Appropriation was by Mans Induſtry and Poſſeffion, by ſu 

an 


£ 


taming the Creatures, and his Aﬀe&ion ro make uſe of them, nor for atimb ll 
bur conſtanely; for thereby 'not only his 'common 'Right and Poſſeflion, bur hk 
Induſtry and Labour did properly -Enfitle him to thete things hepoſſeſt : Tha 4; 
when Man made uſeof che other Creatures, notby his own Serength alone, ing 
by Darts, Stones, or the like 3 but made uſe of one Creature'ro maſter ochen 
as Hounds, Hawks, &s. theſe Inſtruments of pleaſure managed by him, betwy 
- unqueſtionably proper to himz then Man' proceeded alſo to ſubdue and makF#py 
per Cartel, "as Cows, Oxen, Sheep,” Horſe, Mules, Camels, &e, by conſan 
uſe making df cheir Birth, Froies and Work, Hr oof $1 0 
' "31. Thirdly, Property having extended it ſelf to the Ground, appropriated Sejj 
for Habitation,and Fields for Paſturage and Tillage,and thar for a conſtant abode, 
whereas at firſt, though Mans uſe-making of the Earth, did introduce ſome:kig Bis 
t Property in it for the time, yet was it without a purpoſe or evidence of 2 i ig 
ant” ot' perperual appropriation; but Men moyed wich their Cartel, from plan ll 
to'place, without fixation in any one place, This fixation of the Ground beow 
firſt in Houſes and Wells, *which in the places of the World firſt Inhabicedly IU 
Man, were fare, and of preat neceſſity and uſe, and therefore Digged with Tndw 
firy, and Preferved wich great Earneſtneſs, A FI If 
32, Foxrthly, When Man'increaſed upon the Earth;and Societies became tok Bi 
EreQed, they poſſeſſed whole Countries, and divided them amongſt them, by 
Meiths and Marches, and when any one of chem ſwelled ro that greatneſs; tha Bid 
their Territories could not contain them, either the whole, or the Excreavu Bk 
chetyremoved to places of the Earth nor then inhabited, and fixed Sears for thew 8 
ſelves, though the unjuſt ambition of ſome of them, made them expell others 
Yet that, as contrary to the Law of Nature, was abhorred, and gave occafionw Yi 
the reſt, from'that ſame Law, 'to concur with, and maintain the oppreſſed: | 
33. And therefore Fiftbly,Property is introduced, by Pofleſfion of chives, which Yo 
are yet fimply void and belong ronone, and that without limitation, This is & B& 
knowledged by the Law.of Nations, and their common conſent, whence is chit Big 
Prificiple, Quo# nnlims eff, fit primi occupantis : Andall theſe ways of Approprit: ; 
tion are by Poſſeſſso» or Occupation, and thus are all free Creatures Appropriar,'#. fa 
Fowls of the Air, wild Beaſts of the Earth; Fiſh of the Sea, 'withour diſtin® A te 
upon-whoſe Ground they are taken , and though Men may be hindered co come. 
within the Grounds of others, 1, 16, de ſerv, pre r#ſt;,12, Inſp; ever, div. þ 4 
arq,&c, there being now no Ground for Paſſage upon account of Hunting, Hawh 
ing, or Fiſhing: Yea, though in ſome Nations, the-uſe of ſome of theſe fre i iy 
Creatures be ptohibite ro any bur to the Soveraiga Power, yeethe perſonal 1b | 
trainer hindererh not, but he who ſeizeth upon any wild Creature in another ml i 
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n re Prlener, i he keto? kis Prſh . * with 2 pfobabill 
reach Bis Prey,” "And Eo gr in the laſt Dark Wie, a Frigor, of th 
lings, Called rhe Nightſngal,” and i French Fri being chen berth Me hc 
The Sin'rh War, iving Tencountered a DatchPrivateer, hs had pofleſſ 
Mmged three Prizes,” tne having debelleg' him,” in' che mean rithe the Prizes | 
Bil'ro eſcipey Bur' mhile the 'rwo Eriy ' were raking two of theſe wm 2 - 
Work ſþ privateer atracked the' third; called' rhe orroice, and made her ftrick $41, 
t not knoying whether: the other Frigors wete' Friends or Foes ar ſuch a di 
ce, did not Board her, cill they came near, "and che French Frigor being nea- 
20/the' Engliſh Frigot, both rhe- French Frigor and the Seoriſh Privareer 
Kiimed the Torroice as their Prize : The Bngl #6 Caprain ſent the Prize to Ze; fe 
td declared rhe' caſe under his Hand, rho by Ae miral adjudged the Tor 
tore Prize to Kankine rhe Seortiſh Privateer; Bur the marrer penn | 
th Lords. Yy ReduRion, the French Privateer ppriued nor,” bur the wap Aj 
at; yet the Lords found, thar the" Frigor uſe the Kings pay, ha 
th art Privathes. who was poſleſſed*of the Forrojce, and being in 
folecution of her, that Rankins Caprure and Poſſeſſion was injurious, oth 


than to affift the: firſt Attacker, unleſs it were proyen be Stew Prize , ooh Fre 


iped, if it had not heen att ane forced to |trik 
IN Ft.15, 1677. King $ Agdyocat contrs Capt, Rankine, 
"I he Cighnires mh ate Underſtood'to be free while they are not within the power 
FP But Fiſhes within Ponds are proper, and Fowls though neyer ſo wild, 
"I are in cuſtody. Amongſt theſe tree Creatures, theſe which are rame 
" bt-cemprehended; bur only theſe which are wild, which if they be ramed, 
Wher: D their Nature, are ſo long proper, #s' cheir rameneſs remains z bur if 
| rt to theif gntient wildneſs, their property thereof is loft, ſo ſoon a5 the 
=: wrner pa ro purſue tor Poſſeſſion, And itis ſo long conrinued; or under- 
| o&'to be continued bythe mind, having once begun to be poſſeſt by bodil 
as, and therefore the proſecution ot wild Creatures will nor denn, thog L 
2 continue the property of them. peer are numbred amongſt theſe wild 
{bee which Ger are not'proper, though they hive oh Trees more 
Fow ſer their Neſts thereupon, bur it chey bez! ithin 2 Ske , or 
Pe low of a Tree, Wall, or in a Houſe, they we Poder or while 
ley: bive, or Uyin away, are purſued by che Proprietar ; bur thereafter c 
a pr to him/who'nexr getreth them in his power - As alſo theſe, | who were 
4100, B Hined and become wilde * FH thejrs who regain and tame them again, and re- 
de } fl noc to their firſt owner. Thus alſo Gemms, Pearls and precious Stoties, are 
Ipropriated by the finders, And likewiſe Lands nor poſleſt, or which iſe 
25 do ſonie \{lands in the Sea;or more fr y in publick Rivers, ich 
W Ein Liv oi account +0 adcck 0 eſe het e Ground ſye nexreft 
Foto according i GeSpndd 1+ ballot Ground that frones n 5. 
F ſuch civil conſtitution is not, a are publick as the <7 wa 


to Captian Ronkine, 
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oct oh 
| that 1s Lunraty xo. be comprehenc 
Tie ind all Pagrs, 25 the ] 
(nr Area even or gular” REO, 
e Bo &h ey are. ngg,ſo carried w 1.t 
in nonbe Boys wat "Lats likewiſe, che:N ; al 
a £0 are bloc: 25. the Fjuig thereotian ary 
"Comsſand;Jaduſtrial. Fruits, are Þ ea as di 
pine ea be ſeparate or rape, and belong. not to, Parc] 1QIErs.ON 
* Theſe arc the wa <p; conſtizuting Property by natural. Equ | 
deration of the pofitive Law of any j partiou :Natianry, 2 
Dilpofitive Will of the Qmaer, bag e Property of barn anda 1 
at his diſpoſal.in anocher.: 0, Hp the piblck nl ot any people incrodug 
ways.ot Appropriation, -as the find moſt;convenienc, for public 000 andt hy 
either expreſly. by Sracute,, or "Declaration of the Le panrne 29ghoe ity, .or 
citly by Conſueruge , and albeit it be a good and ſolid rule Laod menm ef, bt 
me, aliepwm. fiert nequit, yer it, mth the Exceptign of publick SanQion, or. comp 
mon Cuſtom z and ſo chough it be not by thelp eand proper conſent of the g1 ſ- 
ney .it is by che:conſent ot " Society, of people,or, their Authority, whe 
ubmifhion or conſeng.of FEyery ane in the Society is implyed, -in {© far 
delghot Afſociation extends : And therefore fr f,ln Fungibles and all ſuch thi ag 
25 are oc diſcernable ftrom-others of that Kind, Poſſefſion is generally eſteemedy 
conſtitute Property, which.is moſt web pre. in curtepe,,Money,which, it ic be wy 
-fealed, and guripg its remaining ſo, is other May's undiſcernable, it doth ſo farks 
<0 the propesty. of the Poſleſlor, cher gl afeth coall fi ogular Succefſors, " | 
ny queſtion of the knowledge, fraud, or other ale ot the Nao 
without which, Commerce could.not be ſecured, if Money, which, is the 0 
mon mean of it, did not pals currently. without all queſtion, . whoſe it, had been, i 
how.ir ceaſed to be his, /. fialiene 78, fo de ſolutionibus, and though char 1 
4s in thecafe of commixtion ot Money with anothers Money,who. ws not © " 
of it, whereby. ir.is eſteemed as conſumption of the Money commi Fa 8, yeelh 
ground doth neceſſarily reach all Money, ſo ſoon s it, paſſerh toan 
ceſlgr by Commerce , tor thereby ir is conſumed in the ſame ol OR 
.35- Secondly, Upon. the like ground itis, that Appropriation by aleviek 
mitted in all Nations, for ther eby the ad je&tion ot anothers ground inſenfibly, # 
unperteivably,by the running of a River,becomes 2 part of the oround, to. wh 
iris adjeRed z becauſe itis uncertain from whoſe Gr ound ſuch ſmall and Wy Fry 
_ceivable particles are carried by the Water,, and thereby alſo, the, 
ons 'thac weak ariſe berwixr the Proprietars, upon the oppolite Ban ve! 
_ are preyenred z and rhough.the adjeciqn may be perceivable e and coofiderab ab eh | 
Eat of rime, it maketh no difference, it at no partic zr inftane.c c a 
derable ; as the. motion of the Palm of a Horologe is es 
gh it be very perceivable when put together, in leſs. than the Can 


6. Thirdh, Upon che ſame. Ground, Confofon of Li uids, wh F 
 altereth. the Property, .in ſo mh fon Ligue ; 


f Aker beco ometh. now to-belo to the ſame [8 / 
ng.to the proportion. of the value ot their Shares; her] is $22 


whether the Confuſion be made. by the conſent of Partics, by DT ork by "wy 
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orfaote} he eee being the WAS AF} py ecvuſe the parts te 
ery Pony _ ro ee oy ure, indrwidas] bod) he Y 
"2 therefore he tn mn equivalence, "the like value by diviſio 
-Fovithly;Ulponthe \Commintere ot Grain or other zrtid 
ging ka ownets, *'which nl beeafily ſeparat, or of any materials in 
Wagins Work, or Arrifice, it rhey benor ſeparable, — induce acommu- 
It toportionable co the-valne of the ſeveral ingredients ough'all che 
vtediencs' remain without alteration of their ps ya "fo that in ws the 
foperty of 'eactypart might be conſidered 23 remaining with che former owner, not 
wy in commixture, but in contufion, alluvion,and Money + Yer publick Au- 


thocity tor urilicies ſake, conſtituceth or declareth cheProperty in manner foreſaid, 


thich is alſo'conſequent from neceffity, and the nature of the'thing, though there 
were no pofitive-Law' 3 "andſach commitrares are not like the commixtures of 4 
'where every individual is diſcernable and ſeparable, as having the ſeveral 
mh of their diftin@ owners; and if # commixture in thar caſe ſhould become 
adifcernable,ir would of neceſſity introduce a Community z, as if different Flocks 
{unmarked Lambs ſhould-in any way fall ro come together» ſo that the owners, 
atthe ſcryvants.coald nor diſtinguiſh their own, there were no remeed bit to-divide 
xcdcding ro the number belonging to the ſeveral owners, and till that diviſion 
made, every owner had a proportionable intereſt in every individual, ſeing 
ay ot them could fay'or inftru this or that tobe properly his-own. 
448: ' Fiftbly, Poſitive Law for the common benefir,' conſtituterth Property by 
weelfar Conjun@ion in Conftrufture;:fuch is the Remwen Law tigno jund#s, 
thereby a Bedm, or any orher material Bnilded in a Houſe, becomes proper to 
he Owner of the Houſe or Building,that Policy be not prejudged by Demoliſh- 
jg of Buildings, © which-theftfore taketh'effet, whether the materials be made 
aleaf, bore or wale fide 3 yeazthough the materials were affected with Theft, which 
in-0 her caſes \is-labes realis, the publick intereftwould not ſuffer Demolition, 
w-give the of "> tes the value, ſecundum pretinm-4fſeFionis, and further pu- 
Wh:the tranſgreſfior; as the Rowen Law gave the double value; butifbeforere-. 
ging of 't rarfatistaQion, the"Building become to be Demoliſhed, there is no 
joub Oktker of ſuch Materials will recover the ſame; rei vindicatione, 
A 9, Upon thelike Ground of common Utility, rhe Rowan Law did conſtitute 
Fwperty by Contexture; whereby the Materials wrought into Cloth, Garmenrg, 
Lother Artifat, did*become the Property of the Owner of that ArtifaR, if 
w jb dut deſtruion thereof; or conſiderable detriment thereto; ſuch Materials 
[not beſeparat therefrom, 1 in which they made nodifference, whether theſe 
idls were” made uſe of bime of wide fide; nor didthe inherent labes of 
als ſtoln, hinder the' accefsion ant appropriation thereof by Contexture, 
& rebegr reruwe diviſbone + Bute both in Conſtruure and in Contexture, he 
N _eraby acquireth the Property of Materials belonging to other Owners, ſe- 
ihe Reftitution thereof ceaſeth; he is lyable, nor only for Recompenſe, is 
locupletior fa ur eft, but alſo for Reparation of the Damnage of the for- 
Yves, in which: the manner of Acquiſitionis confidered ; for, if the Ma- 
s ofothers be made uſe of, in'Conſtructure or Contexture bone fide, the or. 


wht «value thereof js only due, but otherways the greateſt value, according to 
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Us 2-of theformer Qwner ger pretiues afſeFionts, 


a Contexrure it is conſidered, what is the defign of the ArtefaQt, that it may 
har: what is. Principal, end what is Aeteſsory, as in Cloaths, the Materials, 
ugh much more preciouethan the Cloath, are acceſſory thereto, and the pro- 
; the whole befallab, . not to the owner of the Materials, but tothe own- 


[7] 1--K 
YARN the C precious Stones ſet-in Ri are acceſiory therero, t 
: ke pre Oust e/ ' aoy other Material of the Ring. Bur otherway 


ory"thereto, wendet—mot pe 


OT. 


ſame be painted by 2X 
ty, there 


perty ofthe whole befa 


Albeit before, 


be 


to' equity andy 
d be diver 


are painted, . becauſe the adorning of the Ground is in that caſe defigne 
a; Face ar any other Picture, where the Broad is only deſigned Yorir,'Y 
Broad is moſt conveniently eſteemed as-acceſſory thereto, and in af dep) 
Peer ot the whole 1s lyable in quantum lucratw' oft, even though the paintj 
e done by him, who knew that the ground was not his own; 'for in that 
the preſumption is not ſtrongenough, that he did it  avivo donandi, for it cany 
be. unagined, that.the making uſe of an inconfiderable'Broad-of an other;ſhoi 
infer the purpoſe of gifting a fine Pi&ure thereupon, neither thatthey whopin 
a Wall,Schrine, or Box of others , being Articens, who! work for profit, did 
ſame to gitt, but to oblige the other party, . So! Writing\upon Parchment; ? 
r or other Tables, was by the Rowen Law accounted asacceſsory thereto, -(.; 
Initit. de, rerum diziſione , |, 3. 4. pen, ff. ad exbibenduws, which is very 
ſonant from that which is there determined of FiQuresz - and therefore, is evth 
where in Deſucrude, as is obſerved by GrotissMinſyuger, and others, both 
Writing and Printing in the ſame way as Painting ; for: if the-Writing be upd 
the Wall or other Moveables of anothg, orifit bo upon-the Books of F 
cedeth thereto z butif ic be upon Paper or Parchment, "the Deſign and uſe when © 
of is for Writing, and the uſe whereof is conſumed and loſt-by Writing, it dab 3; 
follow the, Writing 3 and.it were very unreaſonable to thiok, that the Tvidanll 
and Securities of Lands, or any Manuſcript, ' ſhould be-acceſſory'to the Pati 
:or Parchment whereon they were. Written, and which: were only .defipned! 
bear and preſerve the Write, and. not to'be carried therewith..! : |» 
| 40» It isa Rule in the Rowen Law,which we follow, ivedificetumi ſolo cedithh 
for thereby all Buildings of Houſes, Walls, Wells, Dykes; &c:: And-generiliyulll 
things fixed tothe Ground, or Walls, areaccounted/adparts of the Grou "7 as; 
paſs therewith, ( though not expreſt)*to all ſingular Succeſoors5* And not to 
- cators, Page to m_ and _— _ res > of others become'l 1] 
. Qwnersof the Ground, on which they arc builded, and for preſerving of pdihl+ 
de (a be dimoliſhed; as hath been ſaid of Conſtrucuee: Bur likewar, ed ual 
builds with his own Materials upon another Mans Gtound; the ſame accreſitV 
the Ground, . and if the Owner of theſe Materials knew. the' Ground to be WH” 
thers, . the Koamwas Law gave bim no Recompenſci therefore, bur Hm $a 


3 S25, hu 


houſe, -which was 

hate by r ſecond Husband, wes 

ther ouſe had been accuſtomed 

wn Oy jt <hwen3 # ar 4 Husband had: uo-powet to 

| bar Was. 6xed. tothe Ground,. Feb, 2, 1672. Capt, Guthrie 

"gontra rouw.And an App wat 6 RebuildedaBurar Houſe, was nor 

Srelumed to gitc. rx, albeit.her Seafin'wws Regiſtrat, but 

"ſhe bad her option, citherto ger fo mich que of the Rene ofthe Tenement, as it 

{yas worth before the Keparations. or phe the Poſleffion of the” Tenement, 

Taxing. the Apnualrent at the Sams neceſlagly and profitably. wared upon the Re- 
of, daring. her. Life, Je#. 24+ 267 2. Hocket contra Wat. 

rt” jo. be e eved » that ay pn mk | is by Specification, 


of Ma ot ies is produced, whe- 
Pod (8/2 it Daopothe: or to bim for whom 


ade, as.to which the two —_— of the antient Lawers, were 
cvlws and his follow ibuting the Property of all the Materials 
es and his, attributing the whole co the 
-midſcth the.matter thus, that if the pro-' 

t marter, the Owners of the matter remain 

or. etber Artefa& is made of Mettsl; bue 

MW PRE not only when the materi- 

Trlt naturez as\ ne *of other 0 xa) Fre og of other mens Bear,Cloth of other 
mens Wool, and even a Ship of other mens Timberz but not by Maultning of 
Kk fly, or Dying of Cloth, or the like, which change not the Species. Conannr is 
T Fopinio, at kg AuSrOR the Wogkman(hip 9s the. Materials be more precious,the 
3 Top ny ge by the volue, And #is of Opinion, that there ariſetha 
hi Confaſon of Maquane; A according to the value 
manſhip, Poſitive Law, or Cuſtom, may without 

p-—bah oftheſa-ways, Aeparation being/always made to the 

> foes his his\Imercſt,- unleſs the profumption be ſtrong toioſers thar the - 
ip-was perf £97.99 anime denandi, by him. who knew the Materials 
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ra able rhe Begh re nt Horſe bongbr'in p > 0 
be redi co'the Buyer,” without ig, br hg te i 
theperil of the Sellers Right, March xg os Rerguſon contra Forrti, 
it is, that in all 'ARions for recovery of Moveables,' there is' 'ibs 
than that the Moveables were the proper Goods: of 1 Parſuers and} in his Þ 
ſeffion, - for ſuch a time,by uſing: the ſame-as his own Gogds;" and cor 
ſcending how he ceaſed-to poſſeſs, -as being lentbyhitn, * which was found j& 
vant to be proven by Witnefſes, though the:queſtion was of a” Book of a cok 
derable value,Fer. 27. 1665. Scot contra Fletcher y 'of that the'Go þ 
Feb.3. 167 2.Scot of Gorrenberry contra Bliots/ or if the goo, Js were lathe Polk 
of a Detund at his death, the preſtimptioi-of Sale ceaſer y; -or.ifrhete be a (lr 
er contrary Preſumption ,' as was found in the caſe of Jewels, which the I 
der neither could uſe as proper tohisHhality, norwaſhea Merchant or Jewgl 


theſe Jewels 'being once 'impignorat by Wrie , 'in'that caſe Pofſeilian was gy 


found ſufficient to infer Property, 'Dec. "12 16655 Rene y contra Wilſo.”k A | 
even in the caſe of Ships of War, whictiare the moſt — Moveabl 


Property*was preſumed-by Poſſeſſion without Writ, Fuly 26.1073.” 

#0# contra the Owners of the-Statines -and'the Property of Mon r5 

by having the Key of the Cheſt in'which the warn ohne 

trary poſitive Probation'were adduced, Jure a8. 1675; S215 rune Re 
Yea, Moveables acquired bona fide; for onerous caiiſes, were found not lyabl t 
'Hypothecation, or conditions of a Written Diſpoſition of them, 'uplefs they 
been affe&ed with Diligence, when they were inthe ands of him, ” to whom 


were'diſponed with" theſe conditions, Des "7 ſeed Cres ot M ce Kill 


contra Creditors of Thin. 
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Privat Intereſt in publick War. © 
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: State g and if Redreſs 

0 4"\ obtained, the 7 aero eng of the CAN injured, may and 
t. to, give: Commiſſions for {cizing upon the. Goods of, any of the people of 
5 whercof the. Igjugers are Meggbers; till juſt SatisfaQzon a Re- 
beobtaingd; and.though there, be that has Gngulagity in ig, that Ch Goods 
iſe who did, not the Lojury, are taken to.fatisfie the ſame 3 yet therein there 
xgor only oeceliey, but moral juſtice, allowed and approven'by the Cuſtom of 
al Macions, - by,theis common conſent 3, for. without this, Societies could not be 
eved 5, and relore, the. publick, Aſſociation of people implyeth this in it, 
| | i. lyable for Reparation of the lajuries and Damnages of any of 

da Spticty when Reparationis refuſed, /- 
Rep /als ought to be limited to a juſt latisfaQiongand therefore what is there- 
Wl iyfizcd, ovgbt to be.adjudged.in the Counts of 4dmirality, wherein it ought to 
eproven, that the goods ſeized belonged to perſons of thar Society, of which the 
arer is a member, and to beyalued according to the rate they are worth, where 
theyare brought in, and. to, be adjudged, in ſatigfaRtion tothe ;ojured of their 
doe. and intereſt, in whole orin parts So thay the excreſs ſhould be forth- 
«i ang to the. owner thereof; the-expences of recovery, being alſo ſatisfiedg and 
EN þ-ocn ax fatisfaGtion is obaaigd, -the Repryfals oughtto ceaſe: Neither doth the 
ae-making of Repryſals in,yhis juſt orger, and meaſuge, import the breach of 
Ml Tigatics, or 5+ hh "Peace,,.or.infer publick War, though they may become the 

I acalion thereof. . . 

LM 3, But when the i injury ig publick and attrocious, the Law of Nations hath 
waſſarly:and juſtly allowed publick War, got only to reach the Movables of pub- 
Bk LEnemiey, bue their Territories, JuriſdiQions, and Eſtates, whereig the pro- 
on of (atisfactjion cannot be-(o meaſured, nor isit (oconſidered as in Repry- 

1 That which accrewerh to privar perſons in War,is only the giving of Quar- 

ji getting of Spoil, - inſofar as the ſame is allowed, or permitted by the Com- 

in Chigtf,or warranted; by publick Authority as is ordinar to the Soldiers 
"Je ts of chejr Enemies; to (ſeize upgn, and appropriat to themſetves ſuch | 
wnables, 25-278 apon their Enemies perlons,or in their Baggage : And _ , 
et wcournging of Soldiers befieging, and tor. the obſtinacy of the-befi ef 
Plunder of places gained-by force, is far fome time permitted, and; 
5 conntermagded;; ' In other caſes;whar belongs remind: en 
of lick Ute, and then Soldiers: _ Þe contented with their Waigess: 

þ. The main privat intereſt iin publick War;..is thatwhich accrewerhby Com-, 
| 36 granted by che Admiral; for. ſeiiyg: and apptoptiating of the Ships: and 
ds oj publick Encmies,and- ol theſe who. become garcakgrs al the: War,'.and 
: 4 carry not themſelves as Frieads, or TROnee, to the Priaces, or States inga- 
T8 3 _ | ged 
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be confi 


« 4 Paying! iT, 
by _O 
a lies, ba 


' Neuters, very tully and acuratly debated, and decided in the Seſſion, upon ot 
fion of the late Wars, betwixt the King and the States of the Ynited Provide: 
which, becauſe theyareof grear uſe, for clearing'the important points that oi 
in theſe Controverſies, and for vindicating of the publick Juſticeof this Kingd 
we ball in the cleareſt and ſhorteſt method we can, give account of what hath bak 
determined in all the Prizes which came before the Lords of Seſſiow in theſe Wik 
5, The Lord Admiral of Seorlavud is the Judge ordinar, and the ſole Tues 
the firſt inſtance of all Prizes taken ar Sea, butin he ſecond fnſtatice the Zo 
Seſſion, who are the ſupream Judges'inall civil Cauſes in Scotland, whick che 
determinedby, or depending before the Parliament, ' or their Commiſſioners 
upon complaint of Tniquity commirted by the Adtnira}, before final Sentils 
the Lords did Advocat fuch Cauſes, wherein they found the Tniquity alle 
and inſtructed z and 'in the ſecond inftance .after Sentence, the £3rds "do vi 
Lerters of Suſpenſion, 'or ReduRionof/the Admirals Decreers, whereupon 'allh 
rricat and difficile Queſtions in matters of-- Prizes come ro be debared and ii 
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whe es IS; Dota. 
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rnb ly -200ds to I; Ports, A 
= the Daves, becauſe theShip was taken befi 


_ grign of Ty War againſt the. Daves, Feb, 35, 1668, Mecncenl 54l 


tra wt t, Dif Mingion, 
wy po Ships have'in them Councerband-googs,they may. be broughe pill 
: Fr 5 ack .expreſt upon Oath,and be a free-Port,or be contradied y. the Oat 


er and Company, which infers afull Probation, in caſe 1 acknow. 


hg an 2 BR Port, and 2 preſumptive Probation, incaſe the. Paſs bear nog 


Port, is aground of Seizure, yet it adimits a contrary: Probation, for. yore 


'the true. .Port, - Far, Als 1673. Hendrick Anderſon Maſter of the Sax ef 

Zick coor Cope ont The like was found, where the. Paſs made the'Pay 

' Unicercain wy, am bearing, Londen to. be the Port, but 2 greatet Fraug 
prociley, roi, brought up into Helaxd, which was found to.be elidg 


by a po *e Foe Ataaror, Fek. 19, 1673. the Owners of the Pal Wn F | (* 


oa far ib SC Capt. xv hijow,. G ” : 
* ountirhan itch.and Tar were found comprehend E') 

166 88, Rep hp era Toma, Tinke proper for Shipping. 3 Maſts, &e, t 
Cons Count bi bur Timber, of-promiſcyqus uſe, is not. Cquncerhand: 


t- in [pec -pecul;ar uſe of the Wag, Thereis a articular Ay 
bY Le oa Tiriyb twixt the King and thei Swedes, by which * is declai 


N 
that tegard the, moſt of the Materials-of the: Swediſh Trade "of Pirch, Ty 


Maſts *&#, which are. Counterband, yet the Kings = cab hbeſe ſhall not be . 
zed that, accouot,; which was nor found fufficient to defend a Swedi/bShy 
carrying fuch C ounterband: goods, riity.not being the ProduR of their own Cap 
trey, 'F#ly 9. 1668. Capt. 4Lay contra Parkman, In the. laſt Frqpey det) 
che King's and. the Swedes, there is an Article, bearing, that Counter ng 
Prize, fi deprehendatsr \ and therefore, it was thereby inferred, that the 
remanent oading was not. "The ike 418, 1673. Capr, WincheBer contra 
nefFdk the St, Andrew, The li e Fol) 24- 1673, Capt, ones f 
the King David, bn 
"There jas rhe like Article, both as to Counrerband, a PL out; Goodall 
the Tteary at Breds, betwixt. the Ki Lee the Dutch, the French ind the Dat 
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at Be Pacification of the firſt” Patch | 
the fecond Darchr War, it was not f nd effe@ual i io che ſubſequent. W ar,upol 
Letter from the King. . Bur a Ships O not found Prize'for c4trying of Victuul 


Money ton. Enemies Countrey,, 4%) 16, 3673+ Capt, £56 'concr the Mall 


_ * 


of (DE 25's ard bo 
| Fe e ja no foibebas one jou Enemies gunzrey Ny | 
rthey.Þ c, is Counter band, .and. ufeth. to. be expre ;the Tit 
i By: rt ag ours enire und _ 0 
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buc thar: Pacification being 49 Weyl: 


neu2ge, ——_ Evidence; Uh way rs eo- be; 
ike {eappezr that they had lefc th Enemies Countrey;and:! warp befidrnce. 
elewhere Neither will any Wer mics 2p rn: their 'Lands:ar Hivſes, im-! ; 
poet-their concourſe 'in the War.as Enemies. re was. a ſpeciat-Gonceſion by-, 
the King in favours of the King of Sp«iv, thar becauſe the :anguage of his Subjects. 
in-che wy, Iufwityary is the ſame with chete.ot the Wacred Provences;; that there} 
ould be no ( ſeizuce of che Ships belonging co. his Subjeds,;; upon account of being.; 
wands or: Navigat by 'Hellanders, - There isalſo an.Articlein,the'Swed:fb Trea- | 
that" ir- ſhobld'be tree for chem to make uſe of Darch Maſters. for Navigating; 
Ships, provided char cheſe'Maſteis fix their Domiciles i in Swedew, and become; 
oben ep Inhabitants there; 
{Thc Concetſions gave-great occaſion of doubr whether theſe or other Allies 
oNeuters might make uſe of Holanders as Mariners, -or;Servantsin their Ships, 
exuſe, if without that Conceſſion they were fres to hire Hollanders forServans, 
t hire them for Maſtersof'Ships, as well as other Mariners, and ſonecd-: 
noſuch priviledge, and therefore runno hazard by veg, igat.by Hol/ap». 
[ butifthey' might nor lawfully make'uſe ofa. Hollands ſter, tillthey.had 
bp ſpecial priviledge, « part-they. could not make. uſe.of Hollands Mariners, / It; 
bar; *thatthe being by Nation Hoerderrinferreth no hazard, ejt | 
” jſters or 'Sea-men4 for the:'War is. ogly. with the Citizens and. [ok 
wo netn nic. puntrey,' ſo that the true: Domieile or Reſidence is the-main 
8 qu ''Theve'is alſo greatdifference betwixz the Maſter or Stearlin 
Woommon hs dkernmery for:-cheMafeerjs.in Poſſeſſion of, yr oe cn 
bigg- which isaffeQed both with his Delinquence, /and by is Contra of Bos 
4p .and therefore his Oath alone is always accounted:ſufficient P 
operas the Ship,” and frequenely. the: Srearſ-man is intruſted-with, 
25 in which caſe alſo:bis 'Oath-will be ſafficiene Probation as.to. the: 
ptherabEs bur the Qathsoſ the Maripers have'only been made uſe. gf a 2s 
i Whack, proving by the:concourſe.af two. or more 5 and. the, | 
NE, Stearf-man »/ or Company' at Sea whenthey were taken, have 
Mllowed-as ſufficienPcobation,to-Confilcat cheSbip ar Loadning, 
| $afterchey cameto Land, .but-only: when taken, judicia 
Hite lcu@ hat courylarrger the Oaths,of the Privateer,qr his Comp 
IQ p< vue but only their own Oaths,-ahd ther Evidences, but 
| Poyi th of theSkipper —_ was found to. prove axpol his Qwners, aFuly x 5 
s | , Woodicontta ON; . <* Jt 3-437 IS + 
| f - rs gahepriviledgefor a Hellends Maſter, upon the Conſiderations a.” 
Rid; dot tharMari y,notbe madriubab who ae by Ne 
Hell ndrs, ft nohiiroe- in þ4 THO pai arg ag rue 
ng of ſo aboard; infer idence; whole Ws 
EEE 10 ro Newnywd Fromens bs lee mol or af io Go 
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as en hk Ge & Enters by. rad ra $94 
an at:Cromarty, 'was 
/ orthat the ſame was ſo extorted at Sea, when they were tal 
was foie) $lbcienrs exlervar their Teſtimonies, SnBIY t0. [wean 
Ses, the Privateer and Company baving Swords a in bands 5s 
bauſe to evite the lnfamy of Perjury, they might adhere in their I 
miciation totheir Teſtimonies taken at Sea, upon Oath, albeit nor. truey Or if 
Force or juſt Fear, they did ſo Depone before the Admiral >. Feb, 
1668. Fhe Owners ofthe Sbip, cle, he Caſe the Caftlt of Rige contra d. Se | 
like was found, where a great part y. were 
1668. Paterſon contra Capt. Anderſon: Pg in the os betwixt Capt... 
Parkmer, decided, July 9. 2668. The Ship was found Prize, for — 
berof Mollanders vis. three, the Company being nine, and for b 
ſmall parcat6f - hg as Counterband aboard, and having aboard the prody 
Counterbafid,taken inthe immediat return of thatVoyagezuponall which g 
joyntly, the faid Ship was declared Prizc. 
Fe. hee vent there hath no Ship been declared Prize upon; 
being Hollengers, neither becauſe the Maſter wasa Hollans 
= not © rr ll pure Orr albeit two. of the Company were Hollowdere,, 
24. '1673- Bennet contra the Qwiers of tha. Pearl, ut the Maſter þ 
ollande was found rms gnuſtl.of fubiaian.an —_ but of 
nal6ation, the prope ng proven to in to my ong wy t 
. Probagiori was allowed to either party, Fay 16. 1673 3: Capt. Lyle 
Maſter ofthe Ship called, The Leoperd. For the hiring the Kommico pe 
_ no affiftatice to thei in the 'War, but rather a weakehing of chem, forbar if 
of the Enemies Countrey be only aboard as Servants to Newters,. and DOK: aj 
their own account, 4.7 05 we or pn oe ogy beenno inc dit 
the Iaft-War, -asto their Reſidence, oct any as tO-that, = 
mentioned, int laſt Proclamation of War hay Hi Majeſtic lnſtru 7 pk 
An Kingdoms; and though the Law might have racded oh 
by Moller reſiding ney and not their Dc y 
MH ae trey dence, cg bath not been ſuſtained, it being we 
King's Intereſt to allow his Enemies to withdraw from IR 
orcthem to dog only __ 


4.” Commyband. is tot only a cauſe of Confiſcation, 'when.takeo ge By 7 ; : 


_ enemies ports,but alſo when the Ship is taken in return from the 
mes Port in that ſame voyage , for then'the Delinqu _ pac mags, 2m n 
1t had not taken effeft before che Ship he por re Ver 

_ ſeizedbefotethe fullefect ; becaule r / Tang he beg 

\  opediment that the effeR is not attained, And'thereforc,the. commons c 
Nations bath allowed ſuch ſeizures; for Gtherwapsitwers impoſſible tp 


2 F _ YI | EY 6 | fleath pe? r6 
Uta ip thouldbe pu rfved to "for Counterber I her pol 7 
Pot, -atd. hoold be. waited for wrlaelary, 3. cn 


came from thar Port, there could be farleſfs 
..and ED ic was'One of ay cones of rk Sp 


en, POET "= "BE 58 FS. "Mk a Fn, * _ 27 & | SI. *:.-7 
"EY that: ſhe was takes in; ie fate- V var in which 
ng Caunterband- to-the-enemies Ports, July 9. 1668. And though 1n 
har ns reaſon wasly belled that'the Ship was takenhaving in herthe produ& 
- optiartiry as having the/ſaine-eFeR with! counterband it ſelf, quia Jurrs. 
x Japit natnraw ſarrogati, yet without [that in the forefaid caſe of Captain 
. it was found ſufficient chat the Ship was taken in the return of that ſame 
yage, in which ſhe carried Counterband, without mention of the produtt there- 
” Jul. 316.1673: in.which caſe it was found neceſlar, that the Ship belon = kay 
Owners, that ES Counterband ; ſo that though t | 
d been light wichaut any Loading, ſhe would have been'Prize; wot 
2 Swedb Ship, and fo ſecured-by 'the Swed?ſh Treaty , Confiſcating only 
tend whe when it was aQtually taken, -Butit is a moſt convenient modera- 
of the: Law of Nations, that the /Delipquence of carrying Coutiterband, is 
allowed no farther than ghe immediat return of that Voyage, otherways it would 
be the foundation of marring Trade, by 20d On quatrels, upon pretence of 
exband carried in to Enemies in former:Yoyages. Andi theſe Wes tha 
hubeea no pins epremars _ xcauſe ofG Galluthen, if a Ship 
in heeceturn afthat whetein ſhe was Loaded oe ty 
£ The Dwtch by their ben ahh did probibit all Friends and 'A Allies, pgt 
n [19 carry;Counerband-Goods twuny Pore invhe Kings: Domintons, but to be 
i therewiah upon his Coafts,or diverting from theirVayape, which they might 
withConmesband cowardstheKing* Portyholding tfot a ſufficient Re 
qoſcheir joendin theſe Portywhich is like they woulditor take"off b 


z0c bo ptheirgwn, Sorm, or: the Potts i dad . 
PE "ar 
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DR 


ny þ or any RR anty bur it being A rordaneryg it kath Kill the exceptl- 

eſthe bove feles, and ignorance of theſe, who partake in that Can jundion of 
Th 83 - but. though the Society or Partnerſhip was centred. into re the 
W bit was nor found to liberat, Mak there was time and gpportunity. to dif- 


it thereafter, July 17. 1673. M 


" 79 Thata part ofthe Ship-belongingto an Enemy, doth Confifcat the whole 

band Loading, hath been oft-rimes decided, evenin the caſe where « the Ma- 

being a part Owner, was hired by the Swedes, or ather Ay and was a 

| w Girizcn in Swedes ; unlels it wete ſufficiently inſtruted, that She cre an 
| and Refidencer there, and had changed his Domicile trom Holand | 
ryed bis Wife and .Famil 2 if be had any, to a neutral place. Neat: | 

uQtion of a Burgels rieffin Cueden | found ſufficient, cifg the Wo 

Oath acknowledged, that heleft his Wite lying-in at Ber 
ſ73 and July 18,1673. pyoag For ofthe El{ngburg contra 1- pe Dowel s. i 
was faund, becauſe the Maſtet by bis Oarh acknowledged that he was a H 

A and a part Owner, and that the evidences that his Domicile was ſtill 3 

be iP Aa Hot- 


of the Golden Falcos cantra Capt, Bye 
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' Holland, was more pregnant than that he had changed the ſame to Copenhag 
| Fune 25. 1673. Capt. contra Malter of the Saint Mary, The like 
tound, where the Skippers Oath bore him to be a part Owner and a Holla 
and that he inrended to change his Domicile, but had not done it, though he org 
duced a Swediſh Burgeſs Brief, July 10. 1673. Capt, Frazer contra Maſter of th 
Toung Tobias, ; | EL, | 
18. The Loading belonging to Enemies, was alſo found to make the Ship Prizj 
ſeing it appeared, that they knew the ſame to belong to Knemies, when inloafl 
ed,and had no priviledge by Treaty, Fuly 15.1573. Capt. Wil/en contrathe Maſt 
of the Ship, called the Ferns. In like manner, the moſt part of theLoadingy 
ing proven to belong toa Jew, - reſiding and Traffiquing in Amſterdam, thei 
was found Pryze, but the Ship belonging to.Lxbeck was found tree, becauſe 
looſed from Lisbor before the certainty of the War, and ſo was in bona fidetgj 
gage for a Fraught with a Hollander; neither was it reſpeed, that this Jew wi 
an Agent for the King of Portwgel, ſeing he was a refiding Trafhquing Merchs 
in Holland, February 11. 1673- Earl of Kincardin, contra the Maſter of the 
Andrew ; but thereafter this Ship was alſofound Prize upon other grounds, . 

19, The greateſt difficulty in the matter of Prizes; is, the diſcovery and pi 

bation of the Intereſt ot Enemies, if probation: be not .had trom the Oath 
Skipper and Company, or from the'Documents found Aboard, 'there remij 
no more but preſumptive Probation, which ſometimes is ſo pregnant, as it'® 
mits no contrary poſitive Probation, and oft-rimes it doth admit the ſame," 
then there is Probation allowed to either Party, for clearing the Matter of F 
either as to the property ot Ship, or Goods, the true reſidence of the Maſte "y 
the Port truly intended, or apy other Matter of Fa, whereupon Confiſcitily 
or Liberation may be inferred, | wy 
In the ſecond Dutch War,they had found ont fo cunning contripances to cj 
theirTrade,that the ſame could hardly be ſoar diſcovered as to make alawjulf 
| bationg for they did not only procure Paſſes trom the Swedes and Danes, hdg. BN 167: 
ther Allies and Neuters, and upon the Priviledge granted to them of Holldif 
Maſters, did ſend. perſons intruſted by them, as Maſters or Steerſmen to mii 
their Trade, unJer pretence of fixing their Domicils in Sweden, or in Deninil 
conform to theſe Treaties : Butalſo, they int:uſted their Money to Merchiil 
or FaRors, belonging to the Countries of Allies and Neuters, who bought 
and Goods in their own Names, but to the uſe and behove of the Holanderivit 
upon their risk and advantage and profire, ſo that they had a pretence to dept @V 
that che Property of Ship and Goods did belong to theſe Free-men, who bowie! 
them, ; becauſe there lay on'y an obligation of truſt upon them, to communightUs 
the ſame.t0 Holanders; as did appear by a Report returned from the MagilltW{#kke 
of Srockholm,upon a Commiſhon trom the Lords tor clearing the Property otiiilihe 
Ship, called, tbe Fine-Grape, and her Loading , for the perſons who by theP@ 2 
made Faith as Owners, being Interrogat, herher they had lent their Numan. 
the bebove of the Dutch, or bad bought the Ship and Goods for their uſe, (WS, 
the benefic or lols was to redound to the Dutrch,they declined to give a dire@WFWFhi 
{wer upon Oath, denying the ſame, and only aſſerted, that they ought not tl p 
Iaterrogat upon ſuch indire& dealing, or the like, or to that purpoſe : -yea/Will+82, 
was made of the Names and Truſt of His Majeſties SubjeQs, to colour the Dol eD 
Trade, and many Paſſes were procured from the Admirality of Ezele»d if WW Cc 
ſame effe& - all which were the more eaſily obtained, becauſe the ſufferings #iWMitz 
nocent Merchants, upon account of their Governours, was generally pitied, WiſWze, . 
the profit of Privateers was as generally hated and envied, "N33. 
..20, The ordinar grounds of a preſumptive Probation of the Intereſt of ihe 
mies, by the cuſtom of Nations are theſe, Firff, 1t-in the time of War, Sled, 
were not inſtruted with Paſſes upon Oath, exprefling the Owner of Ships NG, :; 
Loading z and chexefore, the want of Paſles, orthewant of SEWSY or Mon 
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1 y: fits 
preſumed robelong co Enemies, Secondly, Falſe or forged Documents. Thirg- 
j; Pouble Documents, Foxrthly, Deſtroying of Documents,” as throwing the. 
e over Board, . or throwing them away at the time of the Capture , inter that 


theShipor Loading, or ſome part thereof, belong'd to Enemies, and likewiſe the | 


-ino Aboard double Flags, to be made uſeot art divers occaſions. 

_ * 41, Asto the firſt ground of Confiication upon want of Documents; F5i-f, 
There is no neceflity to have Aboard a Vendition of the Ship in Writ, but in 
Ships, as other Movables, Property is preſumed from Poſſeſſion, Fuly 26.1673, 

2pt. Haw;lton contra the Maſterot the $hip, called the of tattin ; 
neither doth the want of a Paſs, conform to the Formsu/s in the Treaties, as being 
defeRive and not expreſſing the Port, to which the Ship was direR, infer Confiſca» 
a: in this caſe there was no Counterband- goods Aboard, ſo that though rhe 

tne Port-had been the Enemies Port, it would not have inferred Confiſcation, 
$12, 21, 1673. Anderſon, Maſter of the Sun of Dantzick contra Capr, Dowglas. 
he like-was tound Feb. 1g, 2673, the Owners of the Palm-iree and Patience 
equtra Capt, Achiſox ; and upon Feb,27. 1673. the Owners of the King David 
contra-Capt. Done/dſon ; where a Swediſh Ship wanting a Paſs, conform to the 
$wediſþ Formsls, and not being upon Oath, though theſe were found preſum- 

| rs of the Intereſt of Enemies , yet not ſo pregnant as to exclude 4 
wnrrary poſitive Probation, that the Property of the Ship and Goods belonged 
g Free-men g and the notexpreſffing the Port in the Paſs of a SwediſhShip, was 
wt found ſo.to injer the Goods tq belong to Enemies , but that it admitted a 
@antrary Probation, that the Ship and Loading belonged to Free- men : and be- 
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» che Property of the Ship and Loading, or any, part thereof, the f:me is. 
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the Loading .-was Pitch and Tar, , which is Counterband, the not expreſſing - 


Port, being eſſential as to Counterband, would have Confiſcat the Ship and 
ading, unleſs it had been ſecured by the Swed:ſb Theaty, declaring Pitch and 
, andothers, being che. Growth'ot Swedes, nor to be Counterband, Feb, 28, 

of 1673. the Maſter <« the Se, Peter of Stoad contra Capt, Sinert. 
wil Zales tor Ships in time of War, muſt be renewed for every Voyage, and can- 
nl at. otherways expreſs the kinds and. quantities of the Cargo, which was ſuſtained 
Seve of the reaſons of the Adjudication of the Ship called the Z/ſuburg, at the 
nce-ot Capt, Dowglas, decided Faly 18, 1673, yet a Ship was mot found 
lite 25 wanting 2 Paſs for the preſent Voyage z: in reſpec, ſhe having Iooſed at 
[I Jer's, 2nd having there a particular Pals, ſhe was forced in to England by ſtreſs 
El &Weather, and there (old her Loading, and went back ro Neniz, and took in 
We like Loading. for the (ame Owners and Port, and therefore altered not the 


I 
fn 


UE Pals, Fare 17. 1673. Capt, Donaldſon contra Maſter of the Deboreh, It 


Jet Suk wile moſt neceſſar, rhat Paſſes be truely granted upon Oath made, which 
a vbe greaceft, ſecurity agaioft colourable Documents, and therefore it was ſuſtain- 
BE 2 on ot the Grounds of the Adjudication,of the Ship called theSt, Mary,that 
ra Maſter by his Oath acknowledged, that he had nosmade Faith, as the Paſs 
49883, 25 was tound Fence 25.,.1673, and upon that reaſon a Ship was found Prize, 
T 91 hich caſe alio one W1rnes Deponed, that Papets were thrown Ovet-board, 
9s. 1672, Capt, E:/lczs, contra the-Owners of the Beznder, 
"+32, Double Documents inter Confiſcation, but that is chiefly underſtood, when 
ls e[ dcuments are contrary in material Points,but where there was one Paſs from 
+ Colledge of Commerce, and another from the King of Sweden, having ſome 
atiety, but not in material Points, the ſame was not found to make the Ship 
ze, Func 13, 1673, Capt, Winchefter contra che Owners of the St, Andrew, 
7 v2 , The throwing.of.. Papers Over-bpard, or deſtroying the lame at the time 
\Enide Capture,. is a moſt pregnant ground of Confiſcation z for thence it. is pre- 
Sioes, a thace Papers would have inſtruRed the Property to. b*long ro Ene- 
5; \apd.therefore being proven bur by one Witnes, it put the burchen of pto- 
Mia upon the Strangers, that the RT INY betofged to Free men, 
iS a 3 | 
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Feb, 28. 1673. the Maſter of the hte Dove contra Capt; Alexander ; Regis 
wis alſo had co the (are, - though but proven by ene Witttes, in the Corti 
of the Bownder, Fuly 9.1673.and it there were concurring Withefſes in this petit; 
ir would infer preſamptioncm juris, & de jure, notadmitcing a contrait probationgil 
24, Ships have oft-timesbeeni tound prize by the concourſe of ſeveral evidetces 
a Contrivahice,uiider coloutableDocaments,and therefore a Ship was found Prizw 
| becauſe the Paſs did not mention! che Potr,which aT61I-breive bore to be prews- 
and the Maſter by his Oath acknowledged the Port ro:be 4mfterdam, and tha 
the Owners were other perſons than' were expreſt in the Paſs, and that the Maſt 
refided in Holland, though the Paſs bore him to be a Burgeſs in Dawtz/ch, aptinf 
which a contrary Probatioti was not admitred, Fanvary 23.1673, the Owners 
the Crown of Dantzick contta Capr, Lyon : A Ship was alſo Confifcat, þ ; 
the Maſter and Steerſman deponed that they knew not rowhom the Goods bi 
longed, but that they had order from a Merchant in ©1mPerdams, to confi 
them in the Pack-houſe of Steckholm, to' be delivered to fuch perſons as ſhon 
ſhow ſuch Marks,” F#ly to, 1673, Capt. Frazer contra Maſter of the Flyig ! 
Heart, and in like mater the Fortune of A + agg was fohnd Ptize, Fuly 4 1 | 
1673, becauſe it was acknowledged npon Oath, that if the Ship were taken 
Hollanders, the Cottipaty ſhonld depone the Goods belonged ro the 'Tar-Cout 
patiy in Stockholm, as the Pats bears z and if it came fate ro Scor/and or Eng FP 
they ſhould declare the ſame belonged ro Samvel Sonton an Engliſh than refid 
in Sweden. | 'N 
25. Albeit a part of theShip orLoading be found co'belong toEnemies, and thi 
thereby the whole becomes Prize, as beittg Patrners with the Enemy in cartyid 
on their Trade, yet theſe who cath ſhow that they were in an invincible:;enorueh 
of the intereſt of an Enemy, nd did all chat they could do, to ſecure againſt thi 
ſame, by taking the Oarhs of :he Owners of the whole Ship atnd Loading, thi 
the Propetty belonged to themſelves, and to part rhereof ro an Etrety, it wotlk 
take off the Delinquence of that patty, and preferye cheir- Intereft, which WW 
never pleaded during theſe Wars bar by ſome of che Kings SubjeRs 5 4s in WH Ss 
firſt War, the King having by His Proclamation, watranted alf Ships even fron W gue: 
Enemies ro be employed tor bringing Timber for the rebuilding of Zoy«vy, a gta an 
patt whereof was then'lately burnt, Certificars and Paſſes being always had WW alaic 
the Duke of York, then Lord High Admiral of Z#el/ax4; whereupon Fobs BR Gi 
ſos Merchant at Loydon,Franghts a Ship of Norway, whereof Boat Nelſon Wall lid 
Maſter, called :he Rephacl, to Import to Loudon, fix rhouſand Dail-Boirds 3 Wlticn 
Ship in-her Voyage to London, Was taken by Captain Wood, and the whole Wti&&; 
ahd Loading adjudged as Prize, which being brooght before the £brds by Rediiakal 
ion, they found t as rhe Sep and Loading became Prize, becabſe there witlind, 
found Aboard fifteen hundred Dails belonging to the Owners or Company, bu WH 
then were in Enmity inthe Daniſh War z and vet the fix thouſand Dails bel" lis 
_ ihg to the Zoxdes Merchant, had contracted bona de, by the Kings PI#K hurab 
clamarion did for become Prize with the'Ship, 45 was decided Fly t 3. 1000 pany 
for the London Merchanr not being on the RIC TRET, conld nor kno at | 
whether there was thote entered than the Dails he Fraughted, or whechet ff anen 
Owners gave truly ati. Qach, ypon the Property and Quancity of the Le 1 LI 
And ih like manner, Sir Franc Clark Metchanr at Londen, having ordeted apalbll mpr; 
cel of Braſs-wire to be brought home ro him trom Sweden, rhe fame was itnbi# Donn 
qued in che Ship, called zhe Calmer, which'was raken' in her Yoyage ro Lond Wh, 
by Captain Sweatosn, abd was adjudged Prize by. the Admiral, cauſe che fl @ th 
was convelled by the Maſters Oath, yet che pujce! of Braſs-wite belonging SY kigett 
Francis Clark, was tound not fo be Prize, Dec, 13, 1 4 » Sit #ravcs CM mer 
contra Capt, Sweatoun, and rhat becauſe, Sir Fravxcs refi ing in- England, WH Ca 
not being a Te: the place of Embarquing, could not knvw the falſbood of Aw Kimi: 
rionof the Paſs, or other grounds of Confifcation z, and aldeir there ws 10 tl then 
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EAboard for this parcel of Braſi-wyer,. which would have inferred a pre» 

ave Probation againſt llies or —_— that the ſame belonged to Ene-> 

\ $1 4. q the fame orany other preſumptive Probation, though fo:ſtrong againſt 
UE eaters }, that it would admit no contrary Probation, yet as to the, Kings Sub-- 
UE # reficting in bis Dominions,who could not Trade but under colourable Decu- 
{ Wl nents, it 'was not found dolys w»alss,unlfs they had or could have known thelnte- 


; reſtofany of the Kings Enemics: Likewiſe, fome Merchants in #n#l, having + 
BE eabarqued a Loading in a Ship of Hepbnrgy called the Lyveday, the Admiral 
found the Loading Prize, becauſe there were double and forged Documents made 
"Ml uſgof; againſt which no cofftraty Probatiohiconld havebeen admitreds For Neus_ 
ters, who being free with-all parties ingad died inthe War, had noteaſon to make 
Mo of falſe or double Documents; ſo that it necelsarily inferred, that the Ship 
: oLoading belonged notto Newters,but to Enemies;yet the matter m_ brought 
LF ioqueſtion by ReduRion, the Lords found, that there beitng no gronnhd of Con- - 
UE dation of the Ship, but it was 4 free Hamburg Ship, except upon acconhe. of 
1 thecolourable Documents for the Loadihg, they admitted a apr Probation, 
li that. the property of the Loading belotiged to the Merchants of Hull, Nov. 14. 
1673. Maſter of the Lyveday contra Capt. eHiddletoun, _.. 
& 26. We have now gonethrough the ordinary groundsof Adjudication of Prizes; 
4 f' ſome other grounds that have been alledged for Confiscation, but have 
if Hl av beet ſuſtained, as 29. It was not found a ground of Confiscation of a Ship or 
 ibidng, that the fame belonged to the Subjects of the Duke of Holfein, who 
{dd ome of his Eſtate of the King of Denmark, then a declared Enemy to the 
El ting; unleſs the Duke of Hoiſiew had: contributed to the Warz.as was found 
Tl i. 4, 2667. Herriſon contra L, Lvdqubetr, neither that the: Ship wanted 8 
Ty Yedicion in Wrine, Fay 26. 1673. C—_ Hamilton contra Maſter of the Ship 
«El alled of Stattin neither was it found a relevant ground of Confiſcation 
wil kauſe the Ship was booght in HoZand, and taken at Sea ere ſhe touched an K- 
W ground ; Feb, 21. i673, the Owhers of the Ship called, the Prince of Bait- 
= z/<-d contra Capt. Binnie; the like was found in the foreſaid Cafe of Captain 
mY s/0n, neither did the Infurance of Ship or Loading in Holond infer a fulfls . 
wy a ground ot Confiſcation alone, though it might concur with others as an Ad- 
waicie 5 albei rhe Inſurarice was alledged to put the Risk and. HaZard of the 
FE tyre upon the Kingy Friends, without detriment to his Enemies; Tet'the 
ol lid: found, that ſeing the Property of the Goods E 1fured, did remain in the. 
wy ling Allics, the ſamen ought not tobe Contiſcat 3 nenher was it alledged, that 
Enfurance was expreſly againſt Capture, but only againſt hazardat Seain ge- 
Wal, July 23. 2673. Captain - contra the Owners of the Fortune of Trails 


wy This further is to be obſerved; that when the Ships of Newters have aboard 
"N Wifiterband, the defe&t of Documents for the Counterband, or double, or co-.. 
EY burable Documents to cover the ſame,. will not infer Confiſcation, if the. pro4 
%Y pity beproven.co. belong tofree men, and that the true Port intended, wasnot 
og Enemies Port 3 becauſe in fuchcaſes Newters have neceflity of coloursble\Do-' 
WES ments :- but-as to the Property of Ship and Goods, they haveno ſuch necefit- 
T9; and therefore, contrary Probation'is not admitted axnioſt.che or Bore pre. 
in 


a Wnptive Probation, by watitirig of Documents, concea 
= FF wcaments, or making uſe of doubleot falſe Documents. — 
When Prizes adjudged by the Admiral, are rouped and ſold, \if by Redufti- 
oY Githey be liberat by the Lords, 'the Owners are decerned'##' *#, to're- 
ES Wethe Price,the Ship and Loading being indiviſible,though oftimes fore ar afs 
| Fra 5 " PIRNQ..” ' Gr <T6 4$*ci29066 4 af 
= med as Owners which arenot folvent, Jwre 10. 1630, the Ax of Chriftiend 
=Y Captain Aartiv, And if the Ship ard Loading be orderly xouped, upop.;the. 
= Smirals Warrand, or ſold pon. his Decreet, before the ſame be called-in que-' 
99 by citation upon Reduttion, albeit che Lords thereafter liberat the Ship; 
WY - As 3 | , -: "\theft 
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they will decerr no more but the Price opiate 1 by FE Koup befote the | 


rals Adjudication, or the Price obtained'by Sale, bore fide, after the Adi 
Decteet - Andif the Kings fifteenth part, and'the 'Admirals tenth parr, bel 
fide,” payed, they are liberat, protauto, and the Strangers muſt have Fecou &h 


the Theſaury, and againſt the Admiral for, WD 
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1 — HE Romans Empire in 7raly, being long oppreſt, was at length ſuppreſt | 
by the Inundation of the Zoxgobards andother barbarous Nations, who - 
ſeated themſelves there, and divided theſe beaucitul Countries amongſt 
+," their Captains, and they ſub-divided the ſame to their Soldiers, for their 
rary Service z and as they were the Authors of this new Right, ſo they did 
w'it by a new and barbarous Name,  Feudum, which the Germans call: Fiff, 
ad we with the Exgliſh call a Fee ; concerning which, there was no common 
witten Law, but the ſeveral Provinces had their divers Cuſtoms, as they thoughe 
poſt ſuirable to che nature of this Right,8& cheir own Utility;As to theſe Books 
agexed to. the Civil Law, called £ibrs Feaderum, though they have great re- 
Nl pet amongſt Lawers, yet they are but-the Obſervations of privat perſons,” and- 
EG not a written publick Law; 1 franc 2c. 191110) viiglho! ' 
© By this Icruption which happened in'the ſixth Century,” the Rowan Civil 
Law was ſopit for five hundred years, and was revived io the.gleventh Century, 
addid cake in with.it the Feudal Cuſtoms, which have been'propagared through 
"tte moſt civil Nations in the-World, not only foi ftreigthehing them towards 
" war,but becauſe Soveraigns had thereby anew Iateteſt over their SubjeRs;there- 
iy becoming their Feudarars & Vaſlals,owing always to them/Fidelity, and ofteſt 
llowing them as their Clients and Aﬀecles, acknowledging them as their Lords; 
LB Speriors, and Paramount.in their Lands and Hleretages, which are all derived, 
* Ml nediacly or immediatly from the Soveraign Anthority, as the. common and ſus 
Feme Superior of all the Subjets, who have no more thanthe Right ot unfixed 


#2, And thence alſo ariſeth the Feudal JariſdiQion, whereby nat only the Sove-- 
en Power, but all Superiors do by the advice and aſſiſtance of their. Vaſlals, / 
Wwe called Peers of their Court, :order and determine all things, -not only re- 
ing to themſelves and theirVaſlals;bur toall others; who are locally within their 
Tenitories, both in Civils and Criminals, in ſa far as they derive . Juriſdiction 
Civil or Criminal trom the Soveraign Power, immediatly or mediat]y, --.No Nas: 
tion- is more exa& in this than Scotland, wherein the King as Supreme Superior, 
aleth by His Vaſſals aſſembled in Parliamene.z in which, ar firſt, allwate per»: 
oo preſent, who held: Lands immediatly of Him, as Barons great and ſmall, 
ly holders of any Moment, holding a Fourty Shilling Land ot.old Extenc 0 
theKing, and Prelats tor Church-Lands , the Free-Burghs were alſo repreſented: 
Parhament by rheir Commiſhoners, as holding their Burgage- Lands, andtheit 
oms and Priviledges of Burghs,. as Feudatars of the King. z ſo that there was 
tdt one Foot of Ground in Scorlayd whoſe Lord was nor preſent in Parliament, 
iy himſelf, or his Delegat. Bur when Fees holden of the King became ſub-di- 
vided, and multiplied, two or mare Commiſſioners were admitted in Parliamentg 
aname of the meaner Barons and Free-holders, and all weteaccompred great Bas, 
tons, who held an Hundred Merk Land or above of the King, and-the reſt mea= 
ter Barons, Parl. 1503; ce. 78, So alſo other Superiors have their Coures,; 
waliſting of their Vaſſals, who are obliged to anſwer Suit thereto, who as a Jue, 
anions and Judgment of old, whenall Matters proceeded; by Jury or [ne. 
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teſt, as it was alſo in the Kings Court by Sheriffs, Baillies, &c,. of which the. 
adow or Formality yet remainech,of having a Doomſter-as a Member of Court. 
bpronounce Sentence, though Inqueſts be in moſt things laid afide through res, 
JeatUſe and Cuſtom, - mil dr wn niiines gi oolt. oo 
'F-3- The very Kight of Superiority carries this Right of Juriſdiion over the. 
 Vaſſals, unlefs by their Infeftments, or Preſcriprion,they be exempted, by having 
I Courts and'there Iffues in their Jofettments: Our learned Countrey-man,C ray 
TY of Rickertour hath largely and-learnedly handled the Feydal Rights of this:and 
©Y er Nations in his Book de Feudisz and therefore, we ſhall only tollow cloſely. 
I kat Goce his time by Scacute or, Cuſtom hath been cleared or altered ip/our Feus, 
SH MKiphts, which is very muchzfor he having writtenin the year, 1600» there are 
4 BO Aa4 fince 
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ſince many Statutes and variety of Caſes, which did occur, and were determij 


by the Lords, and have beende recent obſerved, as they were done bythe 


eminent of the Lords and Lawers, as by Maddingionn, 'who was Preſident oft 
Seſſion, and by-Preſident Sporſwood, 'andby Dwry, who continued in the Segigy 
fromthe year 1621. until his Death in the'year 7642, And though theſe Deg, 
fions have beenintermitted fince that time, till King/ Charles the Second*s Retyyh 
the loſs is not great, © theſe times being Troubleſome; and great atterations of th; 


Lords” but the-Decifians of the Lords have beeniconftantly obſerved fincethy 


King's return, by which maſtof the Feudal Queſtionsare determinedz andrh 
things which Crazg.cquld but conjeQure from the Nature of the Feudal Righy 
the 'Cuftoms/of neighbouring Nations,' and the Opinion of Feudiſts, are:noy 
commonly kqown, 'and come to a fized:Cuſtom y* neither doth he obſerve uy 
Deciſions particularly further than his own time, in which our: Feudal 
could be but'lintle determined;leing the Lords of Seſſion were wutable ard agby. 
latorys till the year, 2540, in'whigh King Fewer the-fafth did perfe& the Bf/ 


bliſkmeit ofthe (Sexfion- in/ a (Colledge of Juſtice, who at firſt, could not beig il 


knowing ''an# fixed-in their Forms and-iCuſtomsz and therefore, it cannorhy 
thoughrrange, if the Feudal Cuſtoms, as they ate now-ſertled, do much diff 
from what Cyaig didiobſerves; He hath indeed very well obſerved the Origineaf 
Naturs of Feadal*Rights, andthe Cuſtomd of /taly where they began, and\ef 
Franceand England,whence they were derived to us3-and therefore, we Gat h 
little as o' theſe?- and ſo much only of the ' Rights cthenfſelves as mult neceſſary 
beintroduRory toohr fixed Cuftoms, in which, we (hall follow that ſame Methiy 


( as moſt accommodat to the matter }) which we obſerved in the former Tull - 
Real Rights: Bardhiere being in Feudal Righrs,nothing' of that original Comnugi. i | 


ty thereTpoken of bur onlypromiſcuous Properties of Incorporations or-Perſay 
or otherways a'Servitude Fo common Paſturage, &c.-:'T herefore,- we ſhall 


ſpealt of the Ig of -property.of Lands//both'in relation rothe- Supetiour ug 


to the Vaſe), 'N | | 
Rigtits, hot reachingrhe alienation of the Subſtance, bur 0aly the 1efer-Incerd! 
extending to the _ or'uſe of Hereditaments,it muſt comprehend both thetys 
tereſt>lartoduced by Law, as Feinds ; and theſe that are 'by conſent, by rafels 
ments or other Grants, or long Polesfion, as Liferents,  ConjunQ-fees, Terdy 
and the Right of Courtifie, Annualrents, Penfjons, Rentals;Tacks,&-c,0: real Ser 
tides; as Thirlage, Paſturage,Oc. | Andlaſtly, Feudal Pledges, which are calle 
he +> wp -But oo cf w_ _ to ſpeak of = Conſtitution of _ 
ights, Jeaving the Tranſmiſſion thereof to: Heirs, or fitgular Succeſſors, to'th 
Arno ofa v9 pt DYOE S100 77 AB AV1IN m7) - o! wet 0 
4. The Property ot all Lands and Immoveables, of Hereditaments, is eulit! 
Allodial or Feudal + Allodial is that, whereby the Rightis without recognildndi 
tn 7 hp wee of a Superiour; having areal Right io the Thing; thus" 
J 


Moveables enjoyed 3 and Lands and Immoveables were (© till thele' Feudal Ob 
ſtomsz and now there remains little'Allodial z- For Lands holden Feu of Burgaj 
of Lands Mortified, are'not Allodial, feing they acknowledge a Superiour;hai 


ing the dire@ Right, aud to whom, "there muſt be ſome Rent or return, t 
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xt ofthe Servitudes competentin Fees, whichcomprehendiogil #. 


FEES. DEED ESTER 


they benot fo proper Fees, as Land holders Ward. | Yet the Superiours Righ Il. wor 


I the Soveraign power,is not Feudal,but Allodial with 'us, though fome'K 

doins Be holden of Superiors as Feudal, The Gleibs of Miniſters ſeem'to cold 
neareſt to Allodials, having no Iafeftmeat, Din. Rent, or Acknowledgwetl 
though they be- more properly mortified Fees, whereof the Liferent-eſchear b& 
falls ro the King only. ” 46: | -” 
 Kirks and'Kirk+yards are only Allodial, without any acknowledgment oft 
Superjour, / but they are deftinat for pious Uſes, and are ordained to be upheld 
and repaired, Par, 1593, cap, 76. And the Parochonersof every Paroch areo 


daincd'to build and repair Kirk-yard-dykes, with' Stone and Morter, two BY "of 


bi 


Eee bd | "FP AYE '&! | ah as "T2 && *# ay 4 'EY. & Od 4 $ | 2 is 
high, and to-make. Kirk.ſtyles therein,. Par, 1597, cop. 232, The 0 9Þ 
" eparing Kirks was remitted to the Councit by the faid firlt AR of Parliament. 
- 208 thereupon an.A of Council was made, which is ratified, Par, 1572. oh. 

-54- but it1s not repeated 1n the Ratitigation, but oijly in general,;chat the Parochio- 
pers were warranted to narne perſons to; ſtent the Neighbours, © * * | 
' . 5, A Fee lignificth either. the Right it ſelf,or the thing affefed with the Right, 
"whether. 1t be Corporeal, as Lands, Lochs, Woods, Fortalices, Milns ; or incor- 
'. poreal, as Annualrents, Fiſhing, JuriſdiQion, Paſturage or the like, 

*,. Fees at firſt-were only granted for Fidelity and Military Service, and'therefore 
{pbey,implyed, x» A free and gratuitous Donation,as to Money ar other anterior 

cauſe. 2- None could ſucceed therein, but ſuch as could perform that. Service 
whereby Women were, excluded. 3-They could deſcend tononebur to the Male 
Aſue of the firſt Vaſſals body, which ceaſing, they became void, and could not be 
tranſmitted tothe Collaterals, or tothe Aſcendents of che firſt Valſal. - 4. Whens 
ſever they were open,or void by the death of the Vaſlal Tafeft,they returned to 
- the Superiour, untullthe Vaſſals Heir were capable of military Service,which was 
'elteemed to beſoſoonas he attained Majority,and while they werein Non-entry; 
s the Negligence of the Vaſſal, not demanding lnfeftment; 'but in his Minori- 
ty, when he wasunableto Serve,both'the Lands and the Vaſgal were in the hands 
"ofthe Superiour, in Ward andCuſtady, or of his Donatar, beſide which he had 
© ghen n0.other profit of his Fee. | 
4. dal Fees, Fidelity bythe Valzal to his Superiourſs neceſrarly 'implyed, and 
any thing were a&ed contrary to Fidelity and Gratitude, againſt the Life and 

ame of the Superiour, to the great prejudice of his Eftate or neareſt Relations, 
4he Fee became void z wherein is alſo conjprehended the Vaſzals diſlaiming of his 
4 ark or owning another in his place ; ot Infefting another Vaſsal without 
: — not onfy unalienable without conſent of the Superiour;' for the xea- 
" ſ(9+-now adduced 3 but they are ftrid juris, and there is no Obligetent upon 
theSuperiour to receive any Stranger or ſingular Succeſior to be ty Vaſſal, ex- 
pe what the Law hath introduced by Statute or Cuſtom, in favours of Creditor 
 hrrobtaining SatisfaRion of their Debts, by Appry ting of Adjudication, wheye- 
tj the Saperiour may be compelled to receive ſingular Succeſſors': Tet the Dif: 
Focion, Procuratory,or preceptof Sealing before Infeftment are asfiphable, and 

Superigur may be compelled to receive Aſſigneys, if the Diſpoſitioh'be in by 


[3 


Joars of Afigneys : But Infeftment being once taken, he is not obliged to t&- 
Rive apy Aſligney or ſingular Succeſlors, otherways then in obedichceof Horn- 


ig upon Appryzing or Adjudication, getting a years Rent for accepting a nah 
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46. heſe being the antient requiſites of Fees; that is a proper Fee which hath 
 Bemand the want of any of them makes it Improper info far, but moſt 'of them 
| now 'changed by the Tenor of the Infeftment ; as. when' the” Fee Js 
anted to the Vaſlal and the Heirs of his body, it is ſo far improper, thar Wome 
ſucceed; if it be granted to him and his Heirs ſimply, then his Collatera 
mars or. Aſcendents may ſucceed :. Or if to his Heirs Male whatſoever, mic 
hore if tothe Heirs or Deſcendentsof other perſons in Tailzies, Fees are" alſo 
ſanted, not for military Service, or Service indefinitly, but for fome definite 
Irticular Service, as for carrying of a Sword or other Enfign of Honour, before 
K6uperiourin ſolemn days; gr not for ſervice at all, but for ſome Fent, which 
ether inconſiderable, as a meer Pos gr of the Superiour, as a pe- 
v Money, or a grain of Pepper, a Role, + Or fot a Feu-fermeduty in Mo: 
hy any Fungible, or other performance : Qr, when the avail of the Mar» 
oe, and profit of the Ward istaxed to ſuch a Sum On 
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Hence we may conſider, what remains as to 
mon [Intereſls thereof, which are theſe, - "ll 
7, Firf, There muſt remain a Right in the Superiour, which is called, domy. 
nium direFum; and withal, a Right in the Vaſlal, called domininm ntile : There 
ſon of the diſtiation and terms thereof is, becauſe it can hardly be determined, 
whether the Right of Property is in the Superiour or Vaſſal alone, fo thit-. 
the other ſhould only bave a Servitude upon it, though ſome have thought Fy. 
periority but a Servitude, the Property being in the Vaſfal ; and others hajy 
thought the Fee it ſelf to be but a Servitude, to wit, the perpetual uſe and fruig, 
yet the reconciliation and fatisfaQtion of both, hath been well found out in thiy' 
diſtinRion, whereby neithers Intereſt is called a Servitudezbat by the reſemblang 
of the diſlin&tion in Law, betwixt jure & aGiones direF8, and theſe which for r& 
ſemblance were reduQtive thereto»: and therefore called xtil&, the Supcriouy 
Right is called dominium direZum, and the Vaſlals dominium utile, and withoit 
theſe the Right cannot conliſt. | * 
Secondly, As there muſt be a Right in the Superiour, and another in the Vaſſif, 
ſo the Vaſlal in his Right muſt neceſlarly hold of, and acknowledge the Superj. 
eur, as having the dire Right in the Fee, otherways ihe two diſtin Right 
without this ſubordination, will make but two partial Allodial Rights. 1 
Thirdly, There isneceſſarly implyed in Fees, ſome Rentor returri to the $y- 
periour for the-Fee, which may be either Service, Money,or other Fungible; o 
prayers and ſupplications, as in Fees mortified to the Kirk, or other performa 
or atleaſt the Vaſſals fidelity to the Superiour, implying, not only nah eG 
hemay got wrong the Superiour, but poſitive, that he mult reveal to his Super 
_ olir any deſign againſt. his Life or Fame. W 
" 9, Which Fidelity, though it be not expreſt, yet it is neceſſarly imported in 
all kinds of Fees, and cannot be taken away by-any paMÞn co the contrary, 
without deſtroying the very nature of this Right. » "M 
-T0. .To come now to the Conſtitution of the Property of Lands, in Fee atif 
| Heretage, the Feudal Contra is of it felf alienative, as Loan, Sale, Exchangy; 
and the Contrafts in Law, called, do #t des, and de wt faciar : Of which two 
laſt, the Feudal Contra is a kind, ſcing thereby Land or other Immoveable 
» gen, for giving or doing ſomething 5 therefore, as in others, ſoinit, «he wil 
the owner muſt conftitute the Right in the Vaſſals and ſeing by the Cuſtomdf 
Nations, - ſome kind of Poſſeſſion is neceſſary to conſtitute or transfer Property, 
the Superiours delivery of PFolseffion to the Vaſzal, or acknowledgement andaps 
probation thereof in the Vaſsal, to be holden by him in Fee, were ſufficient 
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conſtitute and perfeRt the Fee. | | | F 
x1.. And therefore, in the Udal Right of Lands in Orkney and Zetlend, whete' 

y without any Infeftment, nveſtiture or other Right or Write, 'they enjoy 
Lands and Hereditaments 3 it ſufficeth them to inſtrut by Witneſs, that they 
have poſzeſt, as being holden and repute Heretable Poſseſsors of ſuch Lands; bul 
the Law and Cuſtom of Scorlard hath, as in all other places, necefsarly requit 
Write, not enly for evidence of the Conſtitution of this Right, but as Soleaith 
ties for the perteQing and ſolemnizing thereof, without which it becomes not'd 
cbmpleatreal Right of theground, except where ſuch Writes have been deftrop# 
| ed, or loſt in times of trouble, and then a'proving the Tenor of them mult 
uſed: Or in'fomecaſes the Heretor may be cognoſced by an Inqueſt, as Herts 
table Poſſeſſor. But ordinarly Writeis requiſite, which Writes are called 
Infefement, ; or an Inveſtiture- | | "8 
I 3. Infefemcnt or Infeadatio, ſignifieth the Right conſtitutive of a Fee, as its 
Etymon indicateth : So allo, Inveſtiture is the fame, more' Metaphorically, # 
we are {aid to be inveſted or endued with any Right, as menare covered withi 
Garment or Cloak, and denuded anddiveſted thereof; when itis exrind or trank: 
_ Tnltted * So both Infeftment and inveſtiture (ignifie the Writes, which = bon 
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gents, ſignifying the Adts conftituting theFeez and theſe are two, the Dilpolitive k 
' Will of the Superiour, and his delivery of Pofſeſſion by himſelf or his Baillie in -Y 
* his Name tothe Vaſlal or his Procuratoror Atturney, - | 
13- ofalong time, Infeftmept hath required write as a neceſſar ſolemnity, 
not only as a mean of probation, that the Superiour did truly diſporeto the Val- 
fal, any immoveable in Fee and Heretage, and that accordingly the Vallal at- 
rained Poſseffion, Natural. Civil, or Symbolical; for if Write were adhibite 
only for Probation, other Probation might alſo be admitted, not only againſt the 
Superiour, or bis Heirs by their Write or Oath, but even againſt their ſingular 
Sacceſsors, 'or other Competitors, by whoſe Oath of Knowledge or Write, the 
truth of the Infeftment,and of theſe two neceſsary Acts to conſtitute a Fee, might 
be proven and albeit the Superiours Oath would not prove againſt a ſingular 
Succeſsor, yet his Write anteriuur to that fingular Succe fsors Right, acknowledg- 
ng, that hehad at ſuch a time inveſied ſucha perſonas his Vaſsal, and entered 
him in Poſſeſſion, would prove againſt his Alligney's but neither of theſe ways 
would conſtitute a Fee, and ſupply a written Infefrment, excepr wherethe pe- 
caliar cuſtom of Fees without Write hath been immemorial ,. and therefore fy- 
fined as ſufficient: And albcitit be prayided by antient Statutes, that the He- 
-xetable Poſleſſors of Lands may be cognolced by Inqueſt, yet that was only upon 
MW confideration of Calamity and War, whereby Writes weredeſtroyed, and where 
BY nocomperition was by any pretending a written Infeftment, and Poſleflion con- 
form. The queſtion being anly betwixt the Superiour and his Vaſſal, wha with 
WH his Predeceffors had been in Immemorial poſſeſſion, as being holden and repute 
MW Heretable Poſſtflors, by performing the deeds proper.to.Vaſlals of ſuch Landy, 
and fo holden and repute as Heretable Poſſefſors by the Neighbour-hood, which 
I Thave not heard to takeeffeft for others,bur theKings immediat Vaſſals, who claims 
Property in noLands as SupreamSuperiour, but what & annexed to theGrown,or 
whereof theProperty is acquired to RICA. eLolaaliga of bis Superiority, 
or by Acquiſition from other Proprietarsz and therefore he doth neverexalude the 1 
antient Heretable Poſſeſſors,though they have loſed their Rights.by -publick-Cala- .Y 
tity, whereinnotonly Adminicles in Write, but the Teſtimonicsof. Witneſſes a» 
bove exception are received, whereby if theRight be not proven to be Blench,or 
Fen by the Exchequer R olls, which bears all theKings Property and the Reddeny 
v*thereof ; or by Eque's madeinExchequer,the Fee witl-be held Ward.and ac+ 
cording to the probation.and verdi& of theInqueſt, Charters will be. granted by 
theKing inTxchequer,and ſo there ſcarcecan'b pn: any Fee,which hath nat 
been” already eſtabliſhed by Write, except in Orkyey and Zetland, ., | 
"14. The Write requiſite to conltitute a Fee, muſt contain the prelent Diſpo- J 
live'A& of the, Superiour, by which. he Diſpons to the Vaſlal and his Heirs the | 
&, in whatſoever. cerms he expreſſeth it, whether he Gift, Grant, Aljenat, Sell of 
tpone, though theſe ſeveral terms expreſt may import a different Titleand War» 
tndice 3 yea, albeit no-Cauſc..or Title be expreſt or implyed, but only that the 
our Diſpons zor though the Cauſeor Title inſinuat not true, yet it was 
cient with Poſſesfion, until the Solemaity of Inſtruments of Seafin was intro» 
fliced, and is ſtill fufficieotwhen Seaſin is rightly adhibitz for we: follow nos 
tharfubtility of annulling Deeds,becauſethey are ſive ranfogus do eſteem them as 
mtuitous Donations; and therefore Narratives expreſſing the cauſe of the Dif- 
tion, are never, inquired iptg, becauſe, though there wereno cauſe; the-Diſpos 
tons good,and albeit neither, the Terendes, Reddendo, or the wodus Acquirindi, 
lexxpreſt, yet if the Property wasthe Diſponers, and he do but expreſatheDii- 
oition to be in Fee and Heretage;it is valid z for the Redderdo isunderſtoond to 
Services, accuſtomedin Ward-holdingss and thereby will be carried {though 
v.3'g ri ) al) the parts and. pertinents of the Fee, + 8 14.235 
_ Ahd therefore any Diſpolitionpey verba de preſents in Fee, is valid as to [that 
pat of the Infeftment, and although che | + -a_—_ contained an Obligement to 
Wc B ba grant 
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"grant Chartersz yet the not granting thereof doth not prejudge. And thou have 
Chartersbe granted relative to prior Obligements, yet they are good; without, M-@# 
ceflity to prove theſe. Nor will it be ſuſtained, for the Superiour or any Capi ( 
petitor to ſay, that ifthe prior Obligation, Diſpoſition or Contra} were yy 
- duced, it would be found Conditional, or have Clauſes in favours of the 
riour, or that Competitor, whether generally or particularly alledged : Buy 
"theſe were loſt, the Charter is ſufficient, and no more is underſtood io be in th 
real Right, than what is contained in the Charter 3 yea, though the Charter bey 
that it is granted according to the Proviſions and Conditions contained in ſuch, ezin! 
ContraQ, Diſpoſition, or Bond, which may import. that the Superiour by'graq, | 
ing the Charter without theſe, hath not paſt from them; and therefore, he may 
intift upon them as perſonal Obligements, and the Vaſlal will be obliged topyy 
duce the ſame ad modum probationis, 'by Exhibition orincident Diligence, whey, 
upon he muſt Depone, whether he has them, or had them fince the Citation, 
did at any time fraudfully put themaway - But if without Fraud they be lofi 
the Charter is ſufficient 3 yet,ifany otber ſhould found relevant Alledgiances upmllg 
the original Diſpoſition, ifthey be ſuſtained, he will get Diligences; to cauſe thei 
ſame be produced ad moduw probationss. i 
Preceprs of Clare conftat are alſo ſufficient, ſeing they contain a Precept toy. 
feft ſuch a perſon as Vaſlal, which implys the Diſpofitive Will of the Superig, 
and therefore is valid in place of a Charter from its date, albeit it hath no effedMile: 
againſt ſingular Succeſſors, as to that Vaſlals Predecefſors Rights, which muſtheWieſis 
inſtructed by the Rights themſelves, and not by the Superiors acknowledgment, 
And for the ſame reaſon, other Precepts of Seafin, not relating co particulyſi 
Charters or Seafins, but either fimple,or beating ſecundum Chartam conficiendan, 
are ſufficient, although cheſe Charters be never granted : But there will be uw-MiCh: 
derftood aproper Ward. holding gratuitous, without Warrandice, extending ow-ifiie Te 
Ty to the-Heirs of the Vaſſals Body,but not reaching to Collarerals or Aſcendeng, Mine 
unleſs che Precept expreſs or infinuat an onerous Title, as Vendition, Excaws Mikel 
bion, &c, : 
, Bnrfince Writ became to be an eſſential Solemnity of Fees, the Superiors preſet T 
diſpoſfitive AR muſt be in Writ, but his preterit declaratory AQ, acknowledging Mynnte 
ſuch a perſon and his Predeceſſors to be Vaſſals, and have the Fee,or his Obligmenſn 
to grant the Fee, though never ſo expreſs, which relates not to a Diſpoſition:< WAcqui 
fa#t2r0, will. not ſupply a Charter, though clad with real Poſſeſſion, or havin 
Seafin by TInſtrumenc, bearing to be, propriis mwenibus : Yet inſomecales, Ada 
niculation of a Seafin will ſuffice, as in the Liferents of Wives, being propaxt 
nal, or in very antient Rights ; or where in Camperition no better Right-ulidite 
ſhowen, and in Rightsof Property thatare.old, chough the mediart. Warrandad 
the Seafin be loſt, che Obligment to grant ſuch-Infeftment will be valid, notay the 
ly ne Superior,: or his Heirs and Succefſors, but againſt others having iw-Wijut 
EMS 7+ . | _::. Ran 
S Much Tefs is it neceſſary to have formal and, ample Charters ii the beſt Stk kkew! 
upon Parchmene, in Latine, ſealed, albeit Vaſſalsare obliged to accept no othg d ec 
and the Nottars, drawers of informal Charters may be depoſed nag amb” i 4 
che Right will not beanmulled, or'poſtponed to poſterior, more formal and {obj 
lemn Rights, for want of theſe Formalities. ei tþ : _ 
--I5, The formal Tenor of Charters is different according to the ſeveral kinds let 
Toteitments, whereof fome are orfginal Infeftmentrs,” by which. the Fee was fit : na 
conſtitute, and therefore are moſt plain and fimple, containing the diſpolizmuea 
Clauſe, refacing or infinuating the Title or origival of the Right , It it be an or- Ch 
ginal Charter from the King, it begins with his Royal, Title, &c, And bearsttthe 
| conſencof the Theſaurer, or Commiſſioners of the Theſaury, and bears a Nl brian 
rative of the Motives, inducing the King to grant the ſame z and if .it be Wan 
or Bleach, in Burgage or Mortification, it bears, Damn, concedimus & in fe uac 
hy | t petuun nt " 
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aw confirmanius * Butif it be a Feu Chatter, it bears, - 4 rendami#,"lotancile, 
amphercofin dimittimas & in perpetuum confirmamus ; And then tolltws the 
Chuuſe Texendar, and the Clauſe Heddendo, which if it be Ward, bears, Servitis 
dibita & conſuets : If Blench, the particular Blench Duty, womine Albe firms : 
}{Feu, the particular Feu-duty, and fomerimes the duplication thereof, 2=d the 
Marriage of the Heir + It Burgage, it bears, Serwitia Bargaiia: It in Mortifica- 
tion,'it bears, Preces & [upplicationes, And otdinarly Warrandice,which,though 
ny{ample, hathno «ffe, tor if the Right prove invalid, there is no Adion 
gutinſt the King, who doth always Diſpone pleniſſime jure, but pericalopetents, 
ially when he Diſpones as Supreme Superior, by the Right of His Crewn' : 
Jurif he Diſpone tor a price or cauſe onerous, as tor Sums of Money, or by Ex= 
ambion, Lands acquired by him, being no part of the Revenue of the Crown, 
gzannexed Property, in.theſe #rirur jure private, and his Warrandice may have 
ee, as to his privart Patrimony, bur not as to the Patrimony of the Crown, ' 
Charters granted by the King of Fees by progreſs, are either upon Reſignation 
by Confirmation, or upon Appryzſing or Adjudication, which differ from ori> 
anal Charters, in their ſeveral Specialities z as Charters upon Reſignation, after 
the Diſpoſitive Clauſe, bear the Conveyance, that the Lands or others were re- 
ied in the Hanis of His Majeity, or His Commiſſioners, by a Procuratery of 
lſenation a-part, or in a Diſpoſition or ContradF, expreſſing its date in favours of 
hedequirer, his Heirs or Aſſigneys, whereupon Reſignation being made in the 
Kefigners Life, the Charter will be granted to him or to his Heirs, ſerved gene- 
ly, or to his Aſigneys, having Right by Aſſignation co the Procuratory of Re- 
henation, | | 
;Charcers of Confirmation do deduce the Right to be confirmed, which if it be 
charter & /e, bearing, 7s be holden from the Diſponer of #he King, and expreſſing 
the Texend# and Reddendo, the Kings Charter doth in thelikeSle, generally re- 
lzethe Charter to be confirmed, and: then Ratifies, Confirms, and Approves 
tefame in all the Heads and Articles therein, and then ſubjoyns the Tenor and 
Vords of the Charter, | | 
{There is another kind of Charter of Confirmation by the King, of Charters 
muted -by his 'Vaſſals to their Sub-Vaſlals, nor ro be holden Z Je-of the King, 
ba.de ſe of the Diſponer, © The effec of which Confirmation is' co ſecure the 
Aequirer againſt che Fortaulture, or Recognition of his Superior, 6 | 
(Charters by the King upon Appryzing or Adjudication, do either Narrate the 
ppryfing or Adjudication, betore the Diſpoſitive Clauſe : Or otherways after 
tDiſpoſitive Clauſe, by the Clauſe beginning, 2ue quidem terre perprine ha- 
wie pertinuerunt ad A, B: &c, That the Lands and others in the Charter 
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rt dppryzed or  Adjudged from the former Vaſſal or bis Apparent Heir, lawfall 

ed ts enter Heir in (pecial 5 and expreſſes the dateof the Appryzing or Ad. 
mdication, and the Sums therein-contained, and bears, in the Reddendo, the Du- 
is and Services, due and accuſtomed before the ſaid Appryzing or Adjudicationg 
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Wewile the Kings Chatters bears as Witneſſes, ſeveral Officers of State, andthe 
nefor of the Ebancellary,. 8c. | ot | [I 
n he King Charters muſt paſs in Exchequer upon a Signature ſigned by the Kingg 
by his Theſaurer, or Commiſſioners: of the Theſaury, and a 2worwm of the 
achequer 5 which Signature is recorded in the Books of Exchequer, and then 


; leth- under the Signet, and then under the Privy Seal, whoſe Warrand js the 
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nature, and then under the Quarter-Seal, which is called the Teſtimony oft 
Weat-Seal, and laſtly under the Great-Seal it ſelf. - | 3 
>Charters by -SubjeRs in moſt things agree with the Kings Charters, but differ 
heY theſe points, chat chey begin not with their Titles, but thus,. @yaibus hane 
x Inter wviſuris vel auditaris x iapd then follows the Superiors Title. or Deſftgnas 

im, And in-original Charters; the ſpecial Cauſe is Narrated,. as for Implement 
certain Contra, Diſpoſition or __— - in them alſo the Warrandice is 
fr > WS | | more 
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"3088 *"nfautrnrof we Eiw of Seouand. £ 
_ more particularly expreſſed, becauſe .it is effeQual 2ccording-. te its. Te oY 
' _ In the Charters granted by Subjects, the Precepts of Sealin were ordinarly 
. grofled, and now by the late Ac of Parliament 1672 #4p, 7, Precepts of $6 
are appointed to beinſert in the Kings Charters, which before could enly paighy 
2 Writ, under the Quarter-Seal; or Teſtimony of the. Great-Seal, T4 
| Tnall Charters, borh by King and Subjefts, the Clauſe Texendas wth tobyy 
ſerr, expreſſing the Lands, or othersby their ordinary Defignations, andithy 
adding, Per omnes [145 metas aniiques & diviſas, prout jacent in longitndingy 
lititudine, euam domibus, edificits, boſciu, plants, mori, mareſits, Vits, ſeq 
quis, rivolis, flagnis, pratis, paſcuss & paſturis, molendins & multuric, gif 
ram ſequels, ancupationibus, venationibus, piſcationibus, petarits, turberids;\g i 
wniculis, tunicularits, columbis, columbarits, hortts, pomarigs, fabrilibus, brig 
.& breeris,geniftis, ſybuis, nemoribus & virgultis,ligntss, lapiciaints,lapide &rralg, 
com eurtis & earum exitibus, herezeldis, blooduitis, © mulicrum merchetis, lik 
introits & exitu, accumomnibns aliis libertatibus, commoditatibus, profſcuis, uf 
mentis, ac juitis ſuis pertinentiis quibuſcunque, 1am non nominatis quam nowin| _ 
tam ſubtus quam ſupraterram, procul & prope ad prediitas terras ſpectantibas, nM gg 
ſpettare valentibus,quomedolibet in futurum,libere,ptznarie,quiete dniegre, howorifn i 
fn« aliquoimpedimento, revecatione, contradictione, aus obſtaculo qualicungue," ga 
In the Charters by the King or Subjetts, there way, and uſt: to beunerts i 
Clauſe de novo-darrys, whichdoth Diſpone the Fee, as by an original Rightzhy 
caſe the Diſponers Right ſhould be found defettive, and to ſecure againſt aq 
Title proper to the Superiour, either as to the Property, or any Servitnde or (s 
ſuality ; which Clauſes uſe to be very full, and to exprels all Nwilitzes, Title, oil Min 
tereif in the Superionr, with ſupply of all defe&s , and bearing all the particular CM 
ſualities, with which the Fee might be burdened, which are effeRual, .and emas Ml j 
ded to the full againſt Subje&s. But asto ſuch Clauſes in the Kings Charterg,hty: 
arefully extended as to aJl Intereſt in the King, relating to the-Property, ſuch 
Nullities, Forfanltare, Recognition, Purpretfure, Diſclamation : Bat:the penal ih 
words, Pro omni jure, titulo & intereſſe, are not extended againſt the King, touly Myc 
. Caſuality of Superiority, ( not reaching, but burdening the Property ) exepiſoi 
ſach only as are particularly expreſt 3 and therefore a novo damne,| in-a BilblhMhile 
Charter from the King, Diſponing a Patronage, pro omni jure, was found cog Mini i 
the Biſhops ſucceſſor right to that Patronage though it was a Laik Parrowip Wene 
without neceſſity to inſtru that the Biſhop had any pretence of a Title:thernMiuſir 
before, but that the rovo damus was as effectual as an original Right, ' Fe 1 wy 
2680, Sir John Scot of Ancyum contra Arch-biſhop vf 61:ſgow. | Bur 's nowvWlibſe 
www by the King, bearing, pro omni jure, titulo ©: interefſe, and exprefiing wal BA 
was found not toexclude the Kings Donatar from the. Marriages 28 being'a"Willawnc 
ſaality differing from the Ward, . which-uſeth to paſs by a ſeveral Gift, 1y/ltle've 
Fnly 1672. Lord Hatten contra the Earl of Noyrhesk, ) 1 ,' yr 
-» The reaſon of the different extention 'of the Clauſe de now danny, as toWBh/h 
King and Subjects is, becauſe SubjeRs are. preſumed to take ſpecial notice off york 
Clauſes, that they inſert in their Charters, which i dwbio, "are Imtetpret, vnniih © 
 proferentew, Bar theſe Clauſes do moreeafily paſs by inadverrence inExchequayihal; 
arid therefore, their Gifts are more regulat by their Ads, chan-by' thecorhiwWiſitic 
Style thereof, For though Giftsof Ward comprehend Non-entry, ay and Willocc 
the Entry of the righteous Heir Yer by a& of Exchequer, iris only extentliiy 
to three Terms after the Ward, though theold Style be {till-comtimued. ':' "3 Within 1 
Charters do alſo comprehend ſeveral Conditions and Proviſions;of which hi Wepre 
after. . And ſothe Charters-do expreſs a bounding, which: is ordmary in whey br 
- within Burgh... And ſome do expreſs a particular enumeration, . And ſome ne 
enly the general name of Barony, or Tenendry, or forme other common 'Deſigpill's 
nation, under which, there may be particular Defipnationscomprehended. At 
fome Charters bear, Courts andtheir-Ilues, or rly Iwfjavy-thief, ena be c 
Pep, Pit and Gallows: 16. Thee 
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” 3 Theſe Charters,or other Writs in place of Charters,though they do never (6 | 
© # <omprehend*the Diſpofitive Will of the Soperiour, yer they never become 
* <1 Right, till they be compleated' by Seafin,- which ichports the taking of Pot- 
Tb, for Seafin and Scaſure are from-the fame original, - fignifying laying hoſd 
of or taking potſeſſon: And difleaſing is Diſpoſſeſſion;and therefore, it is a need- 
: Iqueſtion, whether Seaſin or Polſcſhon are diſtin, and which are moſt 
Maul; for till the ſolemnity of Inſtruments of Seafin was introduced to ac- 
; @wpliſh'the real Right of Fees, Poſseſſion was necetlary to be: joyned to the - 
WM oiofition; Which Poſſeſſion might either be natural by aQual Tnhabitation, 
MW amvting or Stocking the Ground, poſiiorie-ſedinm-: "Or might be Civil, by 
Ml aplifiing the Fruitsand Duties © Or ir might be 'Symbolical, poſttione pecum, by 
vl atcring upon the Lands as Vaſsal upon the Superiours Warrand, Butif this 
4 olical Poſcelſion were retents poſſeſſiore naturali, the Superior diſponing to 
(M ajother, who firſt attained the natural Poſſeſſion, he would have been preferred 
+ tothe'symbolical Poſſeffion, asbeing ſuſpe& and fimular, retentapoſſeſſrone ; There» 
1 Ge ifl the time of King Fewerthe firſt, any Charter, Diſpoſition, or Precept 
ol f6m/a Superiour to a Vaſsa}, mentioning his Heirs, oran heretable Right, with 
\ W cie and real Poſesfion, without fimulation, was ſufficient to compleat the Fee: 
$2 Charter with natural Poſsesfion whs ſuſtained, being in the Reign of King 
ol g66err the ſecond, June 24. 1625. Town" of Siriviling contra L. of Urkle, 
all a64 alfo before the Reignof King Joes the firſts Hope, Seafin, Earl of Marr 
TH extra Biſhop of Aberweer, wk "OR SY, of 
+ But King 'Jemes [the firſt having been long detained in England, being taken 
» Win his Foyage coming bome from Francedid thence bring inthe Solemnity of Sea- 
WH foby the laſtrumept of a Notrar,” abou the year 2430. as.Craig relateth, 1. 2. 
6 lite; 7. near the beginning, 'ahd yet ſayeth,' that long thereafter, even: near to 
Wtiime,” the Bailics Seal upon the Superiours Diſpofition, : Charter, or Precepr, 
Ew Wien to inſtru Delivery of Poſzeslion.'- © + ers 
a Neither was there neceffity therrinany caſe wO_—_— Delivery,” or tlie $u- 
Hfouts Entering the Yaſat in Poſesffqn, but-that was preſumed from the'Pof- 
meſon it ſelf; CO ene, nr onne debated how the Yaſal 'enteredin 
SEMeſion, or whar warrand the Bailie had to'give him Pokesſion, or whit wars 
rind the Pcrſog who received the Poſicsfion'for the 'Yalsal had, aghis Procurntor 
 oARarney ; for all theſe powers were'prefumed. ' Neither ' were / Precepts of 
wlkfaſn;or Aturneys then in ufe;for as this Solemnity of an Inſtrument of Seafin was 
' hf6duced from E»gland,fo was the Name of Afturney, which is frequent there, 
Aer Inſtruments of Seafitrbecame in ufe; they were not only ſuſtained as the 
San of Probation, that Poſſesfion or Seafin was given or taken, but'they were 
Ale necefary Sole mnitics to accompliſh the Right, which could not be fapplied 
"Dy zny other mean of Probation, though the Superiour witha thouſand Witneſ(- 
ws Gould ſubſcribe all the Contents of a Seaſin, it would be of no effeR to make 
=Bal Right without the Atteſt of a Nottarz in which Senſe the vulgar Mats 
mh tobe underſtood yz ſaſine rlls terra,which is not only neceſcary tothe firſt 
a, bur muſt be renewed to all his Heirs and Succeſ5ors3 n— by the cu- 
tie of Fyexce, the Fafbal being once Infeir, his Heirsneed not be Infeft, bur 
wcontinae to poſceſs by his Right, as the Heirs of Tackſmen do with us:_ gut 
my Heir muſt be lafeft in Fees, otherways, if they die un-infeft, they never 
2 Wain the real' Right, butonly a poſſefsory Title to'the Fruits and'Rents, from 
al Wn edecefrors Death'till their own Death, which will belong to theit Execus-. 
Ken. info far as un-uplifted from their Predeceſsors death, till their own-death; 
ME Renunciation to be Heir, and will be affeRted for their proper Debts, which 
MEU toc affeat the Heritage, or the next Heir encering, who myſt enter to the 
Ent, who died laft inteft, and will be lyable for his Debrs; bat not for the 
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dts of his appearand Heir,who was never 1nfeft, except there bera Competition 
F B b 4 uport 


ans 0 
£ %, £ a 
; 
: FETaT 


> 62” ES We 3 LAG a i "0 WW 
ws Page 3 2 1 wigs 

« F l x Fe 

* 4 LI 

# 


upon theDefund F Fanlaehes which will bepreſerred tothe _— tein 
rorsCreditorszbutiftherebenoDebtsof the laſt jnfeft, or appeq ls "the 
will remain i» heyeditate jacemteg$cwillbelongtothe: nextHeir bangs, I k 
' 17, -Let ,us then confider- the formal _ Tenor of, an Inſt rume It; ; þ* : 
Seafia and the meaning thereof, and then conſider :the Eſſential y #5 
necefrary Requiſits thereto , .and how far ynformal Seafins have þ hy —"Y 
ſuſtained. A formal Sealin, is the Inſtrument of a Nottar-Publick, ® 
ing the delivery of Symbolical Poſſefhon, by .the Superiour or his. Mi | L: 
to the Vaſal or his Acurney, by delivery of Earth 'and Stone, and the C. 
Symbols accuſtomed upon the Ground gf the Fee,which Inſtrument {hould com 
the Name of God,as its initial Words, In Dei nowine, Awen,that i It may 

Nottar in remembrance of his Faith and Truſt, deterring him.to take the |} 

of God toa falſhood or Lie. 2..It ſhould bearthe Date by the Day, 

and year of God, and was accuſtomed tohave the Indiaian and Namegl 

Pope, which fince the Reformation hath not been i in uſe :; But it ſhould, Ont 

the Name of the King, and the year of his Rei Ign, Itbears, the apr oo. If 
of the Yaſsal, or his certain Afurney, which is ' litany inſtructed by la. 
ing ofthe Precept of Seafinin bis hands, which is but pre ſumeptio Jervis, and doll © 
not exclude a contrary Probation, eſpecially as to; the Heirs of the,firſt Yau hath 
who, by taking infeftment, becomes lyable forall his Predeceſsors Debys.z,,ulll wot 
therefore if the Superiour ſhould grant a Precept of claye conflas, the .banll &} 
whereof, as Adturney for-the appearand. Heir, taking Seafin, would inyalyeh 4 " ? 
appearand Heir inall bis fathers Debts ; ang therefore it may be proyen by 
Superiour ard Acturneys Oaths, ' that the Precept of Seafin was without wa 

from the appearant a ſo was fraudulent ang ws e, to ye iwoing ws | 

his Predecehe ors Debts, ;ahd vt an oyerburd denied ang H Fi ] " 
mult bear the delivery gf ee boa finto hes Ri Ty be preſ 

or in his abſence, to his Bailie, whoſe warrand.Js; ſecured, becauſe 


blank left in the Precept for his Name, in which any. 
filled up, be b (ſho ly authoriz 6 Bol os or Ipecial 
accepting of the Er 
| Bodrum preſence of| To Witcher. 6. lt muſt car = ta of 
| exponing it, if it be in Latine, an Vf aig ER. - 
jve 


L « 7+ It bears the, Snperipns or Bailjes ring of fat 
bias iy to the Falls, Ro, his Aurmey, arer.q che img 
Or delivery of ony other accyſionrd ned jymabol 88 as ; enny foran 
Net for fiſhing, a Clap for a 0s Auroens —_ Et 


exe he 9. [It muſt bear, Mo Modena he groynd glth 
reditanens and the hon of reds nponch rv, Wink 
Sl repolend thereto,which Witnefes muſt now ah 5 ſcribe with the Ny 
tar, fince the late AQ of Parliament, 1685. And Left, the atteſt of ml 
Vroct bearing the AuGority of his Creation, and that he was preſent | wit] 
itcell S bow , vidi, ſcivi G+ audini, that the things contained jn the 1 
ment, were { _ on as is exprelt therein, and that he ragk 2 Note. hn 
thereupon drew a formal Inſtrument, and inſert the ſame 1 in Dug, tocol, w 
unto are adjoyned his Sign, his Motto contained in his G—_ 1» relatini 
his faithfulneſs and truſt, and his Name or the injtial Letters - mr 03. Mit 4 
"* 8, If any of theſe be omitted, the Nottar may be exautorat and ;p i $ bs 
by y the Lordsy but the EGentials are muchfewer : Yet the Sealiamuſt cong; gh 08Thar 
elivery of {ymbolical Ja olzeffion, by the Superiour or his Bailie ta the Pal : = 
bis AQuraey upon the Ground of the Land, or other Tenementsin p Wi | tuc 
the Nottar and Witneſses, with the * Dare and Subſcription of the, Nottar, $ | 
the delivery, ef the Symbol of an Office, baving no particularplace or groj on 
| ſafficicnt any where, as 2 Batton for a Military her, ara F_ Book, a 
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& ii Of Bur erethe” Fee: hath Ru el a there - 

t be. taker upon the Ground: ane ako got: beſufficient to.be wn. view of 

Ground, yet Law orCutommay: otherways ocderic/in:caſe of ty 2. As 
-roemardLgy; Lands: i##.noue $crotfa,: . were 2ppointed 40 be taken at the Caftle- 

G jeof Edinburgh. And when Lands ate:righily Unite oe; Eretted/jn Barrgnics, 
eefin taken upon any part-thereofſufficeth-for the whole. and without Union, 
bafin taken upon any part at the Lands, | will ſerve for; all the Lands-in the In- 

| &frr tying contigue. Creig relates, that a Seaſin was found Null and Falle, 
all where it bore, Theſe things were done apon the ground of the; Land, albeit the Parties 
wlll dud 612? port of the ground of the Landon which they ſtood; within their Shops, but were 

ll wt pon the fixed Ground thereof. 

vl The Inftrument of Seafin muſtbe taken by a publick Nottar, lawfully autha- 

& jived, at the leaſt ſo holden and repute ; for though. tha Nottar be deprived, it 


"0 ill not vitiat the Inſtrument, taken bone fide, by perſons who knew not his Des 


ll rivation, till it be commonly known, or Letters of publication jntimar at 
nets Bur aScafin was found null, becauſe it waned thele words, + hp 
nl fi} &- andivi, Hope, Sealin, Primroje contra 
hl 3fo antient Rights, or where there is. nota more ſoleran/ Infekment, a Seafin 
fl ro ſuſtained, though with conſiderable DefeQs, 2x wherethe. :Seaſin bare 
lot delivery of Barth ard Stone, but only atiual end real geaſiw,, June 17; 1630. E. 
Figtoun contra E, Cafſits.'' But not: where the Seaſig' wanted delivexy of Earth 
ad Roe, and thename of the Afurneyy Hee, Seafinp Le 47 contra K of Cal- 
| = . A Seafin was ſuſtained, though itdijd ngt-xeprar che Precept, and. did 
it bear delivery of Earth and Stone, but anly of the graynd_-of the. Land, yet. was prev 


ol [ ted to a poſterior formal Seaſin, takenafter the matter 'was Togo, 


bs $4 


the Seafin was ſuſtained againſt the Purchaſers Author, Decemb, :2.3.- ; 
Kwbertown contra LL, Polwart. And'aScafin-of Land and a. Mila was { Ws 
ing delivery of Barth and Stone of the: Land aud Miln, with al 1 
ite, March'15 1631; L. of Sweitewn contra Vaſsals of nnſening. 
*7 Seaſins being but the d4lsertions at -Notters,, do net. prove 
ha unleſs they be aſtructed by a Warrant or-i4dmi 
be againſt Tennents ar the inſtance of their Maſter; who 1 , 
bhesfion - Or that Preſcription hath run by one. @x-more f 161 
it Wac yearspeaceable Poſesfion; : Andalbeit themoſt ardinar Wa IrAnt | | 
wi the Superiors Precept ingroſced or related to in "s raecah yet after. 
Is Poſes!) i0n, there is no necesfityto-proguce dy a Prcurmots, 
truments of Reſignation,/ even nin the: Caſe of RedyRions of fiments fur 
var aro cheſe, Park. 1495s cap. 2144 In: which there, is not required Fable 
cl neither yer continued Poleaſian, as is required.in the AR-of 
Wo © that Interruptions as to- this paint! will nar. alcer the caſe. bur th 
| S jecesfity to: produce: any more for. inſtructing. an- t» but the = 
d'a "Warrant thereof, ſuch asa  Precept of ClareConftat, a Precept.qut of 
pn a Diſpoſiri rionor Contract Alienarion,according as.the $ a doth 
me lively r6 or the other,” As if the Seaſin-bear, ta proceed upena Precept. 
fd. +iq's Charter, Diſpoſition,” or Contrafs.of Alecaation, theſe muſt 
Y ro duced Tris as they are related 3 | not only pajſree to defe efend in Redu&ions, 
Nb | ee, as Titles of ReduQions, Declarators, and all other, Procelies, ce: 
| R Tennents 6 or naked Poſsefiorgor where preſcription hath runs WG: 2 
| it is reared to, .'is'a part of . the Inveſticture, m U 
* id therefore (as hath becn/now nibh Hd 4 | Fiſt 
x duc , Eee Dia Contra of Alienation, or Bond, thaugh the Chartet 
el ut ifthe Seaſin bear, to:-procced upona Precept | Mtazned 
Contratt of Alienation or Band, then theſeare patts of the 
«; pct up the real Right, and-ſo-muſt be produced, that.the Deten; 
"Fexcer or defend upon any Clauſe: NET ia favours of hig 
on C | | 
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'Predecefſors or Authors; "unleſs the Infeftments beantient, and clad. with lug. 
Poſſeſſion; 'in' which/Caſe* it-is like the-Lords would extend the forcſaid,$ ; F: 
tute, and" would ſuſtain a Diſpoſition,” Contra& or Bond, as a ſufficient Ada WM 
nicle of the Seafin, thought related-not thereto.: -And albeit this Statute'mgy, ? 
tions only,. that Charter and Seafinſhabbe ſufficient, under which a Di!politigh 
or Contra& of Alienation muſt beicomprehended, when the Seafin is immedigy. 
fy taken thereupon, and not upon #/ formal Charter, for then they are theirey. 
«Charters yet-1c isnot likethey wouldrejeRt a Band, obliging tr grant ſuck Ig 
feftment; albeit it do'not de preſenti diſpone, asa ſufficient Adminicle to ſuſtgig. 
a Seafin;'where they had been 40 years in Pofleſſion, although preſcriptionwg. 
not compleated by immediat ſubſequent Seaſins,or un-interrupted Poſſefſion,the 
Party making faith, that be did not keep up, or conceal any other part of the 
Tnveſtiture, whichwould' ſufficiently take off the preſumption of fraudful conceg. 
ing 'or away-puting' the immediat Warrant of the Seaſin, which-might afford. 
*Defences'to the other Party. For even in a recent: Caſe, of the Infeftment gf 
-a Wife in Life-rent, her Seafin was ſuſtained upon ProduQtion of her Contrag 
Marriage, albeit the Seafin proceeded upon a Bond granted for the ſame Caulg 
Decemb. 20,1664. Mr. George Norvil Advocat, contra Sumter, where nothing 
-was alledged of tongpoſſeſſion. and Novembe 22. 2628. Clapperioun contra Hong, 
where aWilesS$cafin bearing in contemplation of Marriage, was ſuſtained without 
'-anyAdminicle,but the Miaehlage,ugainſ an:Appryſcr from theHusband a yearby. 
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forehis death, Hope; Seafinn, Murray of Philliphanghcontra Schaw, Gray conty 
'Finlayſor; But there could be lefs queſtion if the Seafia related ro aFrecept apa: 
anddid not bear, whether the Precept proceeded upon a Charter, Diſpolitin, 
-Alienation, ' or Bond, for then the produRtion of any of theſe, would adminh 
culat the Seaſin. - | | 4 
** Seaſins'within Burgh, for ſerving of Heirs by Haſp and Staple, by the imas 
"morial Caftom and P;iviledge of Burgh,-being given-by the Town-Clerk, 


SEREE 


prove ſufficiently both the propinquity-of Blood, that the ſame was ſe 
'and Seafinigiven accordingly, without-necesfity of any Warrant or Adminigk 
'bur Seafinsof Original Rights, ' of Conveyances to ſingular Succeſfors, willug 
'be ſuſtained by the Town-Clerk, -without ' Adminicles even as to -Tenemeny 
within Burghs,- as was found'in an Infeftment from a Father to his'Son, bearing 
tobeupon the' Fathers Reſignation, Feb. 11.1681. Irwing contra Corſan,. Jun 
'21. 1672: Mitchel contra (Cowie. + ia! £ Le 
. Seafins propriis manibur, when either the Superior himſelf doth give Seafink 
his Fafſals A&urney, or when the Superiors Baily by his precept,/ gives Seal 
"tothe Yaſh), timſclf being preſent, and accepting z;or when the Superior gy 
' mediatly gives Seafin tothe Vaſial, in theſe Caſes, 'the Notrars Warrant is ſuf 
*cntly inſtruged by the” Seafiti, 'and by the Diſpohition, Contra of Alienation 
ot Bond : 'Ot when the Seafin is propriis wanibus [ecundum Chartam ; conficiendalt 
- If a 'Charter' thereafter niade'*be ſhown, as a Seafin propriis mvanibur, 'by a Bi 
ther to bis Son,” reſerving'the' Fathers Liferent, was found valid: againſt a ſecond 
" Wifes Infeftment, granted for a competent Tocher,: being adminiculat by a Bowl ® 
"granted by the Father of the'ſame date: with the Seafin, - obliging him to wah ® 
'rane the fame, *Feb. '1't} #669: Buchan contra Tait, yea, a Scaſiripropriis waning i 99 
' by a Superior, 'containing Reſignation, -accepted by, the Saperior,; and imme 
atly Scaſin 'givenpropriis manibus was ſuſtained without any Warrant, fubſcrive Y We- 
. by the Superior, 'but by the Vaſſals Diſpoſition, containing Procuratorie of WF I 58 
' " Ggnation,” there being'nowmore ſolemn Infeſtmerit ini competition, Jo, 27.167 222 
. - Towng contra Thomſon. ' Ih 3 NC at Wa 
\" * But as to Seafins proprivy manibus by Husbandsto their Wives in Contemplation i ©: 
of Marriage, either before Marriage, . where Marriage followed, or after Marge 35 
age, having no Adminicle but the Marriage; The: Lords according to the duly: if 3 
- | rent Caſes, have ſometimesſuſtained them when they were ſuitable to che Pat ” ' 
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Snot exorbitant, and where-the queſtion was only with the Husbands Heir, 
"with -an Appryzer, Novemb. 22, 1628. Clappertoun contra Hoome. June, 19, 
21668: Relictof Walace of Galrigs contra his Heir, in which Caſeit was inſtrug- 
&, that about that time, the Wife had diſponed to her Husband her Foynture by 
former Marriage: But ſuch Seafins are eaſily improven, if they be not afserted 
bt the Witneſs inſert; Asin the laſt Caſe, the Heir inſiſtingio an Improbation, 
there being four Witneſſes in the Seafin, two ofthem deponed they were not 
Witteſſes thereto, the third remembred not, the fourth was poſitive for it, and 
the Nottar offered to depone that it was true y yet havingno Adminicle, his oath 
was not taken, and the Seafin was improven;z but if there had been an Admijnicle, 
the Nottar and one of the Witneſſes being poſitive, the Seafin would not have 
been improven - for where there isa Warrant mediat or immediac, providitig a 
teaſin be given, 2: 0d fieri debet facile preſumitur : And therefore the Witneſſes 
not remembering or denyal, would hardly improve ſuch Seafins, unleſs their 
Teſtimony were poſitive, giving ſpecial Circumſtances of their Denyal ; as being 
iofuch another Country or far diſtant place at that time, if the Truth of that 
were otherwaysaſtructed, But the general Denial to be Witneſſes could import 
to more, but yor memini: And therefore an Adminiclein Write, with the Pro- 
tocol or Oath of the Nottar, if he were alive, and eſpecially if Poſſeſſion follow- 
ed for ſome time : theſe would Rronglier approve, than the not Remembrance 
ar general denyal of the Witnefles inſert would improve. But this dipping up- 
ay a general Queſtion, defide infrumentorum, we {hal ſay no more of it in this 
ace, nor of the Admiſſion and Qualification of Nottars, as to which Craig re= 
- the Cuſtoms of France, which were not then, nor have not yet been here 
allowed ; but certainly more exaRnefs ought tobe in the Admifhon of Nottars; 
not only as to their Skill, but as to their reputation of Honeſty and Fidelity, and 
the leaſt want or weakning of theſe ſhould turn them out. And therefore the 
Lords by a lateA& of Sederunt declare,they will admit noNottar ofCourſe as far- 
merly;but uponTeſtimonial ofthe perſons Education and Reputation,and the try- 
a and report of four of their number; For the IntroduQion of theSolemanity ofthe 
hbfruments of Nottars, wasnot only becauſe of old few could write, and che img 
preſſion of Seals were eaſily Imitat: yea, ſo. rude were Subſcriptions, even 
 Jaffinien's time, that ſome could ſo artificially imitat anothers hand write, 
that himſclt could not know it, or durſt ſwear it was not his Write, Andtheres 
irehe introduced two Remedies. 1. That private Writes ſhould not prove by 
the Subſcription of the Party, unleſs that there were three ſubſcribing Witneſles, 
knowing the Parties Contracters;- or that there were three Witneſſes who de» 
» | poned anent the Truth of the Deed. 2, That otherways, Writes were made in - 
& & pablick by a publick perſon, which at firſt was only done Judicially, but theres 
| erExtrajudicislly by a Nottar-publick,L. x1.C, & Auth. ſeq, qui. potior. in Pig, 
s | Bat our -Caſtom hath returned to private Write, and truſteth not the Inſtrus 
« f nentsof Nottars, but where they are adminiculat by Write, except in the Caſe 
1 i vere Particscannot write 2 And chen in matters of Importance, two. Nottars 
KJ Wdfour Witneſles are neceſlary by ſpecial Statute. But this 1s not extended eo 
i S6afins, but only to the Subſcriptions of Nottars for Parties, Feb. 11. 166g. 
i & cher contra Tait, Fuly. 5. 1680, Biſhop of Aberdene contra Viſcount of Ker- 
$5. #%#, Yet in ſome caſes of ſmall importance, Inſtruments of Nottars are proba- 
od £ fve- and in all Caſes where Witneſſes would prove, it doth much fortifie the 
os & ne, that they were witneſſes required, and Inſtrument of a Nottartaken there- 
y & pon; For then the Inſtrument of the Nattar, aſtructed by the Witnelles inſert, 
; I Kke aftrong Probation, | das Io 
| | Toreturn to Seafins propriis wanibus, by Husbandsta Wives without warrant 
& ®Adminicle in write, they are not generally probative, except.in_ ſuch Caſes as 
» ve been now expreſt, Hope, Seafin, Bel and Moriſows contra Thomſen, L. of 
= Sdinghrows contra Dam Helen Heryeis. het GIN 
Cc2 29. 
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20, But for the further ſecuring of Infefrmenrs and Land-R ights, char excy 
lent Stature which before was attempred, was at laſt perteed, Parh, 1617. og 
16, whereby all Seafins, Reyerſions, Regreſles, Bonds or Writs for making of 
Reverſfions, 2nd Regrefſes, Aſſignarions thereto, and+*Diſcharges thereof, Raw? 
nunciations of Wodl(ets, and Grantsot Redemption, not being Regiſtrat in a pes; 
culiar Regiſter, appointed for that end, or in caſe of Conſtgning. Renunciationg, 
and-Grants of Redemption in Proceſs, within 60 days next a ter*the. Decreer; 
oidaining the ſame to be given up to the Parties having Right thereto, or at lezff. 
within 60'days after Seafin taken of the Lands or Rights, ro which the Reverfiong | 
relare, it is declared, that the ſaids Seafins and other Writs, ſhall make no Faith 
in Judgment by Acion or Exception, in prejudice. of a third Party, who had 
acquired a ke and lawful >. ro the faids Lands and Heretage, withour pre, 

g 


judice co make uſe of theſe Rights againſt the Granter and his Heirs : Bur thay - 


are excepted Reverſions contained in the body of the Infefrment , and all Seafing 
Reverſions, &c. of Tenements within Burgh were excepted ; but by the Aad. 
Payl,1681,Cap,11.they muſt now be inſerted in the Town-Books,inthe ſame way. 
as-other Seafins in the Clerk-Regiſter's Regiſter of Seaſins, and are-ſo marked by | 
the Town-Clerk without Depuration from the Clerk of Regiſter tor halt price of | 
Seafins without Burgh, boy i 
21, Andto make Land-Rights yet more ſecure, becauſe the former AR did 
nor require Regiſtration of Inſtruments of Refignation in the Superiors Hands af 
remanentiam, whereby Purchaſers were not ſecure, bur that the Lands acquired 
by them, might have beenrefigned or renounced to the Superior, whereby their 
Authors Fee became extin&, without neceffity of new Intefttment, beitg conſe. 
dat with the Superiority, whereby the Supertors Infetrment carried both Supe. 
riority and Property z Therefore, Inſtruments of Reſignation not being Regiſtrag 
are declared aull,* yer with exception of Tenements holding Burgage, and therss. 
fore a Seafin within Burgh was ſuſtained, though nor found in the Town- Books, | 
Fane 30. 1668, Mr, Robert Burnet contra Swan, Feb, 11, 1681, Irwing contty 
Corſan, which is yet good as to Seafins, Reverfions, or Refignations ad remancys 
 #i4m,before the 6th of September 1681,which isthe date of the ſaid AR, ar lat 
before the A of Sederunt:tor upon _conficeration of this Caſe,the Lords by AQ WW ii 
Sederuxt, ordained the Burrows, to take ſufficient Cantion of cheir Town-Clechs I alt 
preſent, 8& to come to inſert in their Books;all Seafins given by them of the Tens 
ments withinBurgh, 8 all Reverfions,or Bonds for granting Reverfions, Affignati 
ons thereto, 8' Diſcharges thereot, Renunciations & Grants of Redemption, &tht 
w.thin ſixty days after the giving of Seafin, or preſenting to them of the Rever 
fions or others toreſaids, and that under the pain of the damnage of any Party as 
quiring bo»« fide for onerous Cauſes by ſuch latent Rights, though prior, Decls I "i 
- ring that they will bold all ſuch Seafins, Reverſions, &c, ' ro begiven hereaſtey, If Acc 
-  andnor inſert in the Town-Books in manner foreſaid, to be Latenr and Fraudis oh 
lent, keeped up of defign co inſnare lawful Purchaſers, —. |. 
22, And for the further ſecuriry of Land-rights.becauſe Apptyſing,or Adjadi Bd 
cation,with' a Charge of-Horning thereupon againſt the Superior, maketh for ſome I Mere. i 
time; areal Right 5 Therefore an Abbreviat of Appryſings,conaied in the'Ab I tt 
lowance thereot,written on the back of the ſame,and ſigned by two of the Lordh MAUrci 
was ordained ro beRegiſtrat ina particular Regiſter for that purpoſe, within fixty YM 
days atcer the date of the Appryſing,with Certification, that any other Appryſlingy W 3 
thongh poſterior in-date, yet firſt Allowed and Regiſtrat, ſhall be preferred, Pak WW 4 
x661, cap. 31. which is extended to Adjudications,  Parl, 1672, cap.19, but thi Br: 
relates only to the new form of Adjudications then introduced io place of 4ppijſ» YU th 
ings, ' But for the-old 4djudications,upon the Renunciations of Heirs,or Impl& {Yth 
ment of Diſpoſitions,neither Statute nor Cuſtom have yet cleared, whether thi 4 bay 
. will be effeQual againſt fiogula; Succeſſors from their Dates, -or from the Chan 4 a x 
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Superior,or oaly from che Seaſins ther | 
"i maſt be Regiſtrar. And if the Loras do ſnſtain cheſe from the Charge, it 
Silmake adefed in the Security. of Land-rights, till it be fapplyed by 4 of 
Parliament, or AR of Sederunt, ordaining the Horning againſt the Superior, ro 
'reKegiſtrar io'the Regiſter of Aornings, 'with the Executions of the C hate, 
though without Depunciation, otherways nor to operac agzioſt ſingular Succeſſors 
acchaſing boxe fide.tor Cauſes onerons, And for further Security of Land-rights, 
becauſe chey might be reduced upon Inhibitions,gr Interdiftions , therefore theſe, 
if nor Regiſtrar, are 'alſo. nul], And in reſpec by Rebels continuing unrelaxed 
year and day after the denunciation, the Superior hath the* Fee, during the lite 
of the Vaſſal denunced, therefore Horning,” if not Repiſtrat, is alſo null, arid 
che 4& of Preſcription excludes all prior Rights, preceeding fourty years, unlefs 
they have obtained Poſſeſſion, or done diligence therefore by Interruptions, which 
_ repeated every five years, or elſe they arenull, and muſt alſo be execute 
by a Meſſenger ; ſo that where before a Citation made incerruption, which con- 
med for fourty years, which might much inſecure Purchaſers, they can now 
t bur five years, in which ſhort cime the noiſe thereof may readily reach Pur- 
aſers, ſo thar_ if a Purchaſer ger a progreſs of Infeftments tor tourty years, he - 
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py the Regiſters kuow it there be any real Right. that can*affe& che Fee 


eupony which,as all other Sea- | 
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within char time, and hath no more co enquire, bur as to ihterruptions within 


ire years, which if the Lors appoint to paſs only upon Bills, it may be found at 
he Signet - So chat upon the whole matter, no Nation hath ſo much Securiry 
fircedeemable Land-rights as we have. Tt is true, redeemable Rights are noc 
oſecure, becauſe they may be evacuit by order of Redemption, which proceed: - 
Haſtruments of Premonition and Confignation, which require no Regiſtration ; 

ud therefore Purchaſers of Appryſings or Adjudications, .during the legal Zever- 
pu are in hazard of any order of #edemprion, of Summons for Compr and 
 Teckoning ; and likewiſe theſe, who purchaſe Wodſets of Infefrments of Pro- __ 
ey,or Angulrent for ſecutity otSums,run the hazard of ſatisfaRtion and payment 2; 
ible Sams by intromiſhon, or otherways,wherein there is lictle inconventency, 3 
forgo man ſhonld purchaſe, aredeemable Right, without conſent of che Reverfer, 
bat upon his hazards or it there be any Reverſion, Reſervarion, or real Burderi 
whis Authors -Righe bs i-»puter, it-is his fault and negligence if he' did nor fee to 

i; and ſecure himſelf againſt it when he bought ir, | 

The Queſtion may occur here, if the Keeper of the Regiſter of Seaſins do a&- 
cording to the Cuſtom, mark the Seafin Regiſtrar, and arreſt the ſame by his 
Mbſcription, and yet by negligence or fraud, ſhall not inſert it in the xegiſters, . 
ether in that caſe a Purchaſer bone fde, for cauſes onerous, rhough Tateft 
thereafcer, will beexciuded by that prior Infeſtment, marked by the Cletk, not 
tecordeds Wpough nothing hath. been obſerved in this caſe; yet if Seaſins marked 
eiſtrar,chough-not found in the Regiſter, were found ſufficient againſt ſingulat 
Acceſlors purchaſing thereatter,the deſign and tenor of thisStature would be elu- 
«Ks for the Statute bears,if they be nor Regiſtrar, (which muſt import, theirbeing 

ef rt in the Regiſter) they are null;and therefore though theKeeper of the Regiſter 

i W Wth atteſted ſuch Seaſins to be xegiſtrar, yet truly they are not egiſtrar : And-1io 

& © chaſer could be ſecure by inſpeRion of Regiſters, if a falſe atreſt of a Clerk 

1 & Md exclude him, who oft-times is /»/e/vent, Yet by the 19 478, Parl.1686, 

& F Kcontrair is-Statute, which is declared to extend to fortner caſes, yet there isa 
m6 © Suſe inſert in this 4, chat it ſhall no ways derogat from the 4& 1617,ancnt Re- 

Ll £87 4tf0n of Seafins,which muſt either anull this ARgas reporred in Parliament com- 

+ KUrtherero, orelſe it is inconfiſtent with the old x4, tor a Writ is not Regiſtrar 
6 Ye Clerks Atteſtation, but by being inſert in the, Regiſter, But beeaulſe the 
> FBepers of Regiſters are nor able to Book within the fixty days appointed by the 
WE 1617, becauſe the Writs to be Regiſtrar are not preſented till zbovr the endof 

FRe days,therefore the Lords by an 4R ork might declate,that'the _ of - 
; E4 i | c 3 : / t as 3 
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If both the principal Seafin and the Protocol be wanting,the Tenor of the $8 
fin may be proven,upon Citation of the ſame parties ; as in a Tranſumpr, it thas 
be ſufficient 4dminicles in Writ, and Witneſſes who ſaw the Seaſin, the Ext 
ot the Seafin our of the Regiſter is a good Adminicle therein, = 

Seafins taken out of the Town- Books, not by the Town-Clerk who gavetht 

' Seafin,bur by his Succeſſor, will not ſerve for a principal Seafin z the Town-Bgd 

being but the Protocal of the Town-Clerk-z and therefore, cicher the Tow 
Book muſt be produced, that the Seafin may be tranſumed, or Commiſſion grv ſh; 
ed for inſpeRion, or collation, which being returned, was found to tuffice 81M, 
Tranſumpe, Feb,11, 1681, 1rving contra Corſay,  - 
- There is another Conſticution of the Property of Lands or other Heretabt 
Rights, - by that excellent 4 of Preſcription, Parl, 1617, cap. 13 Thereby iti 
Statute and Declared, That whoſoever ſhall ſhew a Charter ot any Land or oth 
Hererage,and can prove fourty years un-interruptedPoſſeffion,or ſhal ſhew InfiwM 
ments of Seafin, one or more continued and ſtanding together for the ſpacen Ml. 
fourty years, proceeding upon Retours or Precepts of Clare conftatz theſe Rig ae 
are declared to be good, valid, and ſufficient Rights, for bruiking of the Ha&M.. 
table Right of Lands or others, whereby theſe Evidents are not only ſufficientWM yg: 
defend,'. which was the only uſe of Preſcription as an Exception, bur are ſuffice 
to preſerve or compet with the moſt full and formal IJntettments of Lands, MMan. 
gualrents, or other Heredicaments, | ps 

26, Inteftmencs do ſometimes expreſs the Meiths or Marches of the Linea 
and Tenements, which thence is called a Bounding Inteftmenr, giving right cou 
within the Bounds, it che Yiver of the Charter had Right z or it the Val 
that Lntefcment has had peaceable Poſſeſſion till Preſcription 5 otherways bole 
ding Charters prejudge not, Parl, 1593. cap.1g6, Yet Preſcription will Wa: 
jeR that which js within the bounding co another Tenement, which will 00a 

| h oli 


RE ir EEC Coats Ao oe on 
"dided'by'poſſeffing the: major part of that Tenement -. But no preſcription can 
_ Siveright to What is without the bounding, as part and pertinent, Novemb. 37. ' 
- 4678. Toung contra Bailie: Carmichael, - Byt where there is no bounding, Poſ- 
' ſefionclfars'the: parts and"pertinents of. every 'Tenementz -and in competition, 
.whereany ground is claimed as part and-pertinent of ſeveral Tenements, Witneſ- 
fo arcallowed to either Party, for proving the- poſlefſion and interruptions, uri- 
1e6:it bealledged that that ground is ſeparatuw 1enementum, baving a diſtin [n- 
| teftment of it ſelf, -which will exclude the alledgeanceof part and pertinent, ifthe 
- WH ſeveral Jafeftments be not excluded by preſcriprion,ax was found 1n the faid caſe, 
| WH . 7 avog contra'(Carmichac], But though the one Jafeftment contain the ground 
inqueſtion, Perexpreſſum, inthe Enumeration of the parts of a Barrony or Te- 
nement, and though the other Infeftment contain no Enumeration, or in the 
Enumeration, mention not the ground in queſtion, but the ſame is alledged to 
be part and pertinent comprehended under the common Deſignation, of undet 
- ſomeof the parts enumerar, if both flow from one common Author, as original 
\Rights, the firſt-is preferable, but both. will be allowed Witrieſſes for proving 
Paſſion and Zatercuption, &: in pars. caſ# the expreſs - Infeftment will be pre» 
» 27Butthe main Queſtion is here concerning Infeftments holden of Subje&s,not 
beibgpaſt upon the granters Reſignation, by the Superior, or the Superiors Con- 
firamtion, or- by his Obedience upon Decreets of Appryzing or Adjudication, 
which thereforeare called baſe Infeftments, and private zatefrments, becauſe they 
proceed in a more private and Ignoble way, being done by the Granter and Re- 
ctiver thereof, without the'interpoſition of the Superior, and werelatent Rights 
before theAR for the Regiſtration,or being without clear Foſſesſion,they are ſtill 
accounted fimulat Rights. - ' 7. 
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The doubt is,” whether ſuch be compleat real Rights, carrying the Property 
:of the Ground by the Charter and-Seafin-only, ,orgor-until Poſſesfion of the He 
.reditament be obtained ; Theground of this DiſtinRion.betwixt [ntefrments,and 
of the doubt as to baſe Tnfeftments, is from the A& of, Parliament, 1540. cap. 
105:\Whereby it is clear, * Firi#, before that AR, Infeftments holden of the Dif- 
-poner,, without Refignation or Confirmation, were valid without Poſeſſion,and 
;preferable coall poſterior Infeftments, though proceeding upon Reſignation, .or 
by mation; for it is far-Remeed of this, that this-Statute is enafted, nat 
oponthe accompr-of the maner bf Holding, but ofthe privacy and latency; for 
#the/maner of: Holding were the-Motive, 'the baſeſt Jafefrment might ealily be 
\nalepublick by-an Infeftment upon Reſignation to a Sub-vaſlal of the Vaſa), 
whowas laſt infeft;yet it were ſtrange to think aSub-vaſſal of a baſeVallal ſhould 
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belek w_ .infeft, or maxe-publick, than his baſe infeft Superior : And there- 
foean Infeftment is baſe in oppoſition 'toa Noble infefirgent, bolden of the King, 


.ohthÞ Kirk or Burgage, which are but Adminiſtrators for the King of theſe parts 
" Smelly, By theLetter of this Statute, poſterior Infeftments uponReſignation,or by 
"Waliemarion, are-only. preferred. to- prior: private Infeftments, . when the Ob« 
Wer of the poſterior Infeftment,' brooks the Lands peaceably, by Labour 
Airing, and-uptaking of the Mails, Profits and Duties, and ſo are kno 
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i table Poſleſſors, theteof, year and day3+ Or. when ſuch _Infeftments are.for 
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Is onerous,or-docontain or import Warrandice : Neither is there any thing 
4 Wiohed in the Statute, as tothe.competitionof. Infeftments, ppon Appryzir 
10 *Sjudication, : with prior baſe infeftments, ' nor of the competition of one al 
vl ment with another - Tet Gyſtom fincethat Statute, hath Declared pod Je- 
CN Wicti the Competizion of publick and baſe. nfeltments, and hath reſtricted 
ll tt; Cuſtom hath preferred all-publick. lafeftments ug Reſignatiog or 
 Mirmation, or upon Appryzing = Adjudication to baſe Infeftments, a” 
- = Lg | rior 
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Prior, if the baſe Infeftment hath- lain out of all kind of Polſefſions and likey 
bath preferred poſterior 'baſe Infeftments, firſt 'clad with -Pofleffione to pil 
' baſe Infeftments without poſſeſſion, efpeciaHy in conſideration, that ſuch batgity, 
fefrments are. Fraudulent or fimulat;-retenta poſſeſhone z for the retainitig of Pi, 
_ ſeffionis a pregnant ground of fimulation,not only of Info in any othe 
Rights; as when Moveables arediſponedand delivered, but preſently caken bagh, 
and the natural, Poſſeſhon continued in the Diſponer, though Inſtruments. 
 takenupon thedelivery z' yet other Difpoſitions or legal Diligences, attainingany 
retaining Poſſeſſionare preferableg-becauſe the other Diſpoſitions. are preſume 
fraudulent and simulat, And gifts of ſingle Eſcheat or Liferent Eſcheat, are pp, 
ſamed to be $imulat, if the Rebel or his ConjunA, and confident perſong, þy 
long ſuffered to retain the Poſſeſſion 5 and therefore, baſe Infeftments, rgte, 
 Poſſeſſione, are alſo preſumed fraudulent and simulat, and that not only preſuayth. 
_ #e Juris, by this and other Statutes'3 but preſumptione juris & de jure, admittiy 
no contrary probation : For certainly, baſe Infeftments, may«be, and oftentigy 
have been without smulation, and for onerous Cauſes; and yer: theſe havengyy 
been ſuſtained or admitted to Probation of the onerous Cauſe, which vgyl 
exclude Simulation, to validat ſuch baſe Infeftments: And albeit long retemniy 
of Poſſeſſion may raife preſumptionem bominis, that publick Infeſtments are! ggy 
lat or withouta cauſe onerous, yet that preſumption hath not been owned by Lay; 
And ſois not preſumptio Juris, but hominis, which with other. Evidences of Simi: 
lation may reduce the Right. hs | 3] mt 
Secondly, Cuſtom hath preferred poſterior baſe Infeftments, attaining Pail: 


sion or using diligence to attain it, to prior baſe Infeftments, not attainic ll 


ſesjon, nor using Diligence to attain it :- And. albeit the ſuperveening Stat awe 
Regiſtration of Seasins be degigned for publication thereof, that Purcliaſcruthas 
after may not be inſnareedor — whereby it might ſcem thatched k 


rence betwixt privat or'baſe 'Infeftments:: and publick Infeftments, mighthin 
been laid aside,since the faidARforRegiſtration of Seasins, whereby the ur -ertai ue 
ty of real Rights, by proving baſe Infeftments, clad vith Poſſeſſion by Windlhihe 
( wherein gbr Law is fo juſtly Jealous and Cautious, that they are not admjtliſwy; 
in caſes where Write uſes to be adhibit )-might be avoided 2 Jet the prevent 
of publick Tafefrments, to prior baſe Infeftments, not clad with Poſſeſhon,buliith 
fixed by Cuſtom from'this Statute, before the AQ for Regiſtration of. Sealing" 
the ſpace of threeſcore ſeventeen years, hath been Rill continued, to the grilifig- 
Confuſion and detriment of rea} Righesz For if a baſe Infeftment bath a ſubalimliſak 
Infeftment, - with affent of the perſon baſely infeft, char ſubaltern Infeftmedtb thy: 
publick Tofeftment by a Superior,-'whoſe Right is but baſe, /- Such Inſeftc enV8Y went 
are without 'confent of the -Superior or order of Law, have ſtill retained 
name and nature_ofbaſt Infefiments; and albeit this alledgeance uſech ſomeiniſſtbe 
to wy poned apainſt baſe Infeftments, that they are null, -nothbeing clad Wiſh 
Poſleffion, yet. it is no ſimple nyllity, but only a preference'of a more; follil 
Right, for purfaitsfor Majls and: Duties, Removings, - yea, -ard ReduRionl 
Fogg eat bers and will tiot be exchuded upon pretence of wantof Ba 
fion, asthereby'being null, though they had lain long out of Poljeſtion. 11 
bale Infeftment without Poſleon, wasfound a fulliciene Tirleina RedudilN 
inforce produon of all other Tnifefuments, baſe or publick,- albeit che Supt 
did not concur, Sporſ; 'Kirk-men; Dowglas contra the E. of Howe: And fl 
Feftments do always exclude poſterior Arreſtmencs :- They :do gl(o excludel 
"Terce of the graniters Relic, Juv. 27. 1669, Bell of 8clferd contra La, Ruthin 

at” bafe 7 tents -do notexclude the Liferent Eſcheat of their Author 
leſs they attain Poſſeſſion #» turſs rebebionir, March 19. 1633 L. of: it 
contra L, of Blackiter, Feb. 21, #667. Milve contra Clerkgos. 163% W 
© Where there no further ground of Simulation than ge want -of Po ih 
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Weſton, Feb, 2X 167 2. B 
Wives; not-being upon their Contracts of Marriage, or in place thereof, are 
Hhotden as chad with Poſieefion by | che Huſbands: Poſſeilion 3 And a baſe 
afment of '# :Wodſer, with a Back+rack- to: the granter, is not held cla 
th Poſſcefiowby ''the gratiters Pollesfion: as: Tackſ man, till ſome {further Þ 
Wticre there is any. ground of ſuſpition or fimulation, there muſt be a clear 
tion, us/a baſe Infeftment by a Father to bis Children, was notfuſtaingd | 
like Fathers Poffesfion, whoſe Liferent was reſerved therein, June 26.1634: 
EIS contra Frvee, And/ aw infeftment by 2 Father to his:Soo, was, not. found 
x with Pofſeifion by the Fathers Ing though he:had « FaQtory from hys 
S "48. af. D - : on - | 
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Son ; but it was not- alledged that the Father had grantediDiſcharges, ey” 
prelly telating to the Paftory, July 10. 1669. Gardzer contra Colvil, Yerin 
the Competition of two baſe Infefrments, the former being granted to-a Strangey- 
for relief of Cautionry,and the latter granted to a Son and appearand Heir for re 
Yet of his Cautionry exceeding the value of the Lands, the Sons baſe Infeftmenge. 
though poſterior, having firſt attained Poſsesſion, and being withour all ſuſpitiog 
of Simulation, was preferred. And it was not found, that Infeftments for relief; 
, werein the ſame caſe with warrandice Lands, where the poſzesfion of the prin 
cipal Lands is fone juris a poſlesfion of the warrandice Landsz Theſe Infetts: 
ments being leſs ſubje&t to Fraud or Uncertainty, than Infeftments for- relief 
which relate to perſonal Debts, and oftimes generally to all Debts or Cautionriey, - 
contracted or to be contraſted, which Debts may be retired and keeped up, and. 
made uſe of by the [nfeftment for relief, June 26. 1677. Inglis contra Tennentgsgf 
Eaf#barns, The like was found after full Debate in pre/entie, in the competition 
of the Creditors of Cockburn, as to an Infeftment of relief by Cockburn to the Lord: 
Sinclar, July 1: 1691.. It wasalſofound that an nfeftment for relief though pub 
lick, did not give Right to the Creditor for relief of him, for whoſe Debtsiz- 
was granted, but only tothe Cautioner, who might renunceit at bis pleaſure, ig/ 
the Competition of the Creditors of Langtous concerning young Lexngiqun's Infels* 
ment of relief. "164 
28. Inteftments by Confirmation, do not only require a Charter from the Db 
ſpener , bearing the Landsto be holden of the Superior, and Seafin thereupon, 
but require alſothe Superiours Confirmation, 'till which it is no real Right, but 
null ; but whenſoever the Confirmation is added, the Right becomes valid from' 
the date of the Infefrment Confirmed, both as to the right of property ,and as tothe 
- Superiors Caſualitiesz and therefore an Infeftment & ſe, not confirmed, wa' 
found null by exception, though clad with ſome years Poſlesfion, Decemb.(þ." 


1623. Ptor contra Stuert, and- found null, though the Confirmation was paſt” 

the Privy Seal, Hope, Confirmation, Hwwter contra: Dalgleiſh.And alſo found null 
an'Annualrent, holden from the Difponer, .not confirmed, Hope, Confirmation, 
Lo.Balmwerins contra L. Coatfield.. Burt if there were any mid [mpediment betwin £Yo»1i 
the Charter confirmed, and the Confirmation 5 it excludeth the Confirmationand WW. 16. 
whole Right, asan 4 ppryfing and lnfeftment thereupon; but Cenfirmation ofa" 


Right, not -bearing to holden of the Superior, but of a Vaſſal, mak {ou 
ienot a publick  Jnfettment, nor takes it away the Superiors ordinary Caſualitiey W* 

_ mWard, butonly Recognition and Forefeiture, Hope, Confirmation, La. Cath W"vi 
cart contra Vaſſals of Cathcart, Now. 174 1627. L; of Clackmarnes contra Burk W'ntary 
Hence it is, that becauſe Confirmation conſtitutes Rights holden of the Super" 0» 
or, that the firſt Confirmation makes the firſt Right, though it Confirm a polls 
rior Infeftment from the Vaſſal, as-is clearly - determined in the eaſe of doubly Wn 
Contirmations holden of the King, Par, 2578, cap. 66. which/is not introdiced W% 
but declared by that- AR, and holdeth alike in other Confirmations. yen 

' Itdoth offiines fall to be doubtful, whether a Confirmation makes an [Infeks: My 
ment publick or not, - when-Seafin istakenupona Precept of Seafin in a Diſpols #9 
tion, which Diſpoſition'contains Obligements for Infeftment, de Je & 4 je} F We-no 
Confirmation, But the Precepe of Sea(in relatesnot ſpecially tocicher Obliegs Mine: 
ment, and Scafin is taken thereupon, and is afcerward Confirmed e - The Quel#W:: 
oncomes, whether this be only a Confirmation of a baſe Infeftmerit, to-excludt Ws f 
Forfeiture or Recognition, or it it doth make the -Infeſtment publick', Itw#W* fx 
conſtrued asa publick Iafeftment, as was found, July i 5. 1680. Biſhop of Al 98 
deen contra Fiſcount of Kenmure,  [n this caſe, the Confirmation was aftcerxbOR%9: 1 
death ofthe Obtainer thereof,and ſo could not relate to the Precept, as de/etoWY%:® £ 

_ 'holdenot the Diſponer. Such an lafeftment was found baſe withoue' Co rms *mgh 
"tion, and publick after, ſo that it could not be made uſe of as from the granter} Y*$:Wvat 
'but only as from the Superior, Func 21687- Deanscontra LiGlencors,, © Y ' * 
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- 29. Infeftments upon Appryſing or Adjudication,: when formally. perfe Red, + 
do require Charters 40 b2 granted by the Supcriors of the: Appryzed Lands, oft  - 
other real Rights, the Tenor whereot is alraady ſet down in this Tile, and Pre- .. 
cepts and Sealins' thereapoit, which have httle »peculiar differing from other In- 
(efagen's, as to their Tenors and E ttets, but that their Reddends is ordinarly ge-  , 
neral, when the Appryzer or Adjudger cannot prove.or inſtruc the Tenor of 
tis Authors Right 3 and there{ore, do bear ſuch Duties and: Services, ..as were 
contained in the Authors Right, which the Superior may be charged to. renew- 
and make ſpecial, ſo ſoon as the Authors Rights are produced., and it they be not 
o renewed, they are underſtood as Ward-holdings : But for Renovation, there» 
of, the Appryzer or Adjudger will get Letters of Horning ſummarly upon the 
allowance of theAppryzing or Adjudication,whicts will not be excluded,although 
the Superior bave already (granted [nteftments in, general Terms, as aforeſaid, 
bathe muſt renew the ſame according to the ſpecial Tenor of the Authors Righe 
produced, and that . without any new Compoſition z yea, the Appryzers Heirs 
upon ſupplication, will obtain Zetters of Horning ſummarly for renewing the 
Gwe, and fo will his fingular Succeſlors, whether their Title be. Appryzing or” 
Adjudication againſt the former Appryzeror Adjudger z in which Cafe he may. 
mkeuſe of Letters of Horning, upon:;theallowance of his own Appryzing 5 and 
though his Title be a voluntary Diſpoſition, he will get Letters of.Hornings as 
ccreding/in the place of the former Appryzer or Adjudger,to- renew and make. 
ſpecial che former Infeftment to his Author, upon payment of a years Duty. 'Bute 
bopeyzings and Adjudications being legal Diſpolitions,and Conveyances of the 
MW aibors: {ofefrment, we ſhall ſay no further of them in this place, but leave then, 
to.the next Book, where they are confidered amongſt legal Diſpoſi:ions:. 
We. ſhall-only add bere, that before the year, 2624. Appryzings were leftat: 
Wie great. Seal, by warrant from the Lords, whence Precepts were iflued theres 
von againſt the Superiors to infeft ; which it they obeyed not, Charters were 
granted by the King to ſupply their Vice; but ſince, they are retained by the, 
dppryzer, and he may have Letters of Horning ſummarly Charging the Superis 
orxto grant Charters and Precepts of Sealin, as is aforeſaid. Zhc Fe 
- 36 This alſo is ſingular in Appryzings and Adjudications, that a real Right 
Wof bee is conſtitute thereby, by a Charge of Horning againſt the Superior,with- 
oat Charter or Seafin: For ſuch Appryzings or Adjudications are declared ef- 
kitual by the A of Parliament, 1661. cap. 62. ordering the payment of Debts 
Wotwixe Credi: or and Debitor : For after that Charge, no Infettment upon vo- 
_FWuntary Diſpoſition, or upon any other Appryzing or Adjudication can begrant< 
Wvdy the Superior, preferr ingany other Vaſlal ro the Appryzer, or Adjudger, 
Wbehathn unwarrantably refuſed toEnter, if the Appryzer or Adjudger in- 
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Jim his Appryzing. 8r Adjudication: for Poſſeſſion ; | but he may forbear ta 
Juke uſe of the Appryzing or Adjudication, and if hely long out without further 
Egence, be will be-preſumed to have relinquiſhed his &ppryzing.or Adjudicas 
=; and poſterior Rights and Diligences will be preferred : Bur if he enter into 
þ W'Wltion, nv. poſterior [nfeftment or Diligence will exclude-him, although he 
4 8.00 further but the Charge of Horningz..and it hath not occurred to be de- 
» Womiged, bow long that Right-will ſubfiſt without 7nfeftment 3 but it hath been 
gs that the Superior will not-be excluded from the Caſualities of Superiority 
WHFRs former Vaſſal, if he have not beervin/ the Fault, in refufing to Enterwhen 
SHE 4p; ryzecr or, Acjudger offered hima Charter with a years Rent of the Land 
= Ennualregt of the Sum adjudgedor appryzed  - this was inthe caſe of Ward, 
WH %9; 4669.'Black contra Trinch, Neither wasa Superior found to have Inte- 
Sip excludean Apprzzer from Poſlcfſion,. til] he payed a years Rent, burtthat 
*mghn poficſs during the Legal, if be infified notfor Jafeftment, which infinu- 
WMatatter expyring of the Legals the, Superior might hinder che Appryzer, 
5 TT | DO d2 Ty a , Of 


_ 


x* 
af 


Adjadger to continue in Felicſhon till he take infeftment, and pay a years Ren 
'* but during the Legal,the Appryzing or Adjudication is but as a legal Afſip 


to the Mails and Duties, fo that the Appryzer cannot be forced to take em 
ment, till the Legal expire, and the Land become irredeemably his own, nd 
' thenheistopaya years Rent; In this caſe there was no Charge upon the gg. 


pryling, Dec. 3. 1672, Hay contra L, of Earleſtonrs. Albeit in the caſe of Jo: 
flown contra the Tennenrs of Anchincorſe, Fuly 12, 1655, The Appryzer ha 


charped the Superior, though he did notthen obey z yet appearing in the Pry, 


ces of Mails and Duties, he offered now to receive the Appryzer; and therefor 


theAppryzer was excluded till he payedithe years Rent, which being under conk. 


deration of theLords,in the ſaid cafe of HeycontraL. Barlftoun.they reſolved tog 
the Appryzer his option within *the Legal to take Infeftment or not, fothatthy 
| Charge dothonly hinder others to preveen, but doth not exclude the Supetice 
from any Cafuality of the Superiority, falling by his former Vaſſal» unleſs hey 
been # caips, refuſing the Appryzers Entry, infiſting orderly to be Enter, 
which is a greatadvantage, both to Debitors and Creditors, not to have thew 
ceſfien of a years Rent, till the ancient Rights may be diſcovered, and thatk 
may appear whether the Appryfing becometh an abſolute Rights 

"31. The main diviſion of Infeftments in relation to the Holding,is in Wal 
Biench, Feu, Burgage and Mortification. An Jnfeftment Ward hath its denons 
- nation from Ward, which is the chief Cafſuality befalling to the Superior tha 
by+ it's the molt proper Feudal Right we. have ; and therefore, wherever 
Holding appearerh not,or is unclear,there Ward-holding s underſtood y it ivep 
dinarly expreffed by Rendering ſervice, uſed and wont: And if the Reddenilo\hi 
not expreſs m name of Blench, or Feu-Farm, though it bear payment ofk 
Duty, yet Ward is inferred, as byva Charter, bearing, ex denarios mowing ta : 
with a taxed Marriage- So alſo it was inferred by « Reddendo, bearing a partiey 
lar Dartygpayable at Whitſunday and Hartimaſs, cum fervittis Jnr curjis noftraG 
bs debitts,& confuctis, Hope,de fendivenouatione, Williamſon contra T hom ſav. Of 
the main importance of a Ward-holding, was inicfinite Service ts be peiſlh 
ed by the Vaſlal to his Superior, and efpecially in Wars but that being 
Nettle in uſe, the main ee of Itis, the Ward and Marriage of the Valald 
which. hereafter, 

32, Ward Lands according to the vatureef proper Feudal Rights, gh 
be alienat by the Vaſrals granting! any ſabakern Infefemenc __ he othe 
- nbt only 'the fubaltern Infeftments were void, but the Vaſzal gr hen 
his own Infeftment became void by Recopyirion 3 yer by AR « of * Palit | 
F457. cap. 7. AN Feus tobe granted by the King, Prelats, Barons, or mes 
holders, are allowed and declared notto falin Ward, as being but Hen y 


Alſedations, a5 the AR bears, paying to the Superior durſhg the Ward, thet -Febiſj! 


daty, providingthe Lands be fet to a competent avail, without prejudive ll 

_ King, whichis the retoured Duty, Parl. £584. cap. 6. he ſame 15 repeated 
r503. cap. 91: and extended not only'to ſubaltern Infeftrments Feu, bur alſ ( 
Antnualrents,fo thatit be withourDimination of the Rental; which inLands bt 
of theKingby ſecular men,is theretouredMail, and in theKings proper 
Kirk-lands is the fallRenta}, they ſhould happen tobe at the time-of the 
Jtern Infefrments, whichtherefore, the Feus may not diminiſh, ind the A | < 
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rent may not be fogreatas to exhauſt the Land, rhatthe Rental remainns L re * n 


This laſt A&was temporal for that Kings lifezand thereforethe Extention a: 
-naatrentsceaſeth, though the firſt AR expreſzeth, that the King (will 
2M granted. by the Kings immediatVaſals; yet theAGt bears, that The & ig Me 
will give good example to thereft, viz. to other Superior x 5 and therefore, 4 | _ 
ſon (op lands granted by a Vaſsal, holding Ward of a Subje&, before tl 

: Parliamenr, £606, was found valid, thongh without the Superiore > 
*Fune 24. 1668. Stuart of Torrence contra Feuars of Earnock, 


k . F 4 
13A ies = Ze” Rodin 4 E ZAID £45 4x Ti: es , LI» Shae, dh ene, ht _—_ att 1 ons Ei. at 2 £5 Os NY 2a S£92% VG PERS v4 n 
» : 1: dev Ms —_— "a9 Hr: o + 2 p 5 URLS » 3 q b. 2 4 7at "+4 T MS 0 a bs a6 - _ 3 $9" 8 vB 4 . ; ge T- ' 
" p 2 R . g q W +GIg: < _ : G : pe £ ” Oy ". 
- 4 ad L Yau 4 £ & CL © * (Et = a F4 hay _ -" . ”w  * Vat 1.47 a» ia $7 - 4 v4 w, - - <= y Rn $ p o - —-&- 
m5 : "FL EA W-+7 p Rx _ » 6. as ly Z ;* TY - 4 Ig , by ; yi . = _ 
1b aa w RYE - Nw. . « * » _- & - PP. , , L. b : . 4.4% os - i «5 - -” p * p _- . 
mr tg ha _ i 7 a (7 Fi " 4 "MF . # 3 >, _— TT i Pp % 4 ma -" . Far 
a 0 2 n ; ; ; : * 5 : 
:4 % . & F , #7 N 4 * 
, c n Py 
on . g f . 
w# | | ; of Ny: 4 \ 4 ” 
F) I 
4 b W+ , 6 h ” 
& 4 
4 £ o 
\ 


MM This priviledge was taken away as toall Superiours and theis Vaſſals; except.the 
Bl veſſels ofcheKing,who onlymight grant ſubacern Infefrments of their Ward-lands, 
Yar« 1606. Cap. 12.whereby all inch ſubaltern Infefrmencs of their Ward: lands,are 
declared null by exception or reply, unleſs the Superiours conſent were obtained , 
2nd therefore, the Superiours conſenting in the Diſpoſition by a Vaſlal to a Sub- 
yafſal, was found to exclude the Vaſſals Ward ſo far as concerns. the Sub- yaſlal, 
chough it was a redeemable Feu, Fu/y 1. 1672, Earl of Eglintonn contra L, of 
Greewack. The fame was extended to the Vaſlals of the King and Prince, who 
wee thereby alſo excluded from ſetting of Feus of Ward-lands to Sub-vaſlals, 
Pa, 1633 64p, 16, but the Vaſſals of the King and Prince were reſtored to their 
former priviledge, and the ſaid Ac 1633, wholly repealed, Parliament 1641, 
up, 58, which now is reſcinded, Par, 1661, cap, 15, Yet the Lands fet in Feu, 
during the time of theſe ſeveral Acsnow repealed, are valid, So Watrd-lands hol- 
deg of the King or Prince, may not be (et in Feu, norof any other Superiours,ex- 
cepe Biſhops and their. Chapters; for theſe mighe ſer Feus tor a Feu-duty equiva- 
leacto the recour, Fer, 1621, cp. 9. But this AG was only temporary tor- three 
z and therefore fabalcern Iofefcmencs granted by Vaſlals, . if of the moſt part 
dthe Ward-Jands, infers R ecognition thereof inthe Superiours hands; bur it withe - 
8 the halt, chey are not null asto the Vaſſl, bur are null as to the Saperiour, and 
aclude him fram no-caſualicies of his Superiority, as Ward, &c, Butas the half 
; napbe ſab (ere, ſoany other Right leſs than the value of the half, is ſuſtaine 
Hl oy 44a Jnfcfrmenc of Warrandice, Had, Hoch 6,161. Cathcart comma Camp- 
SA. The like holds of Infefrments of Literent, but if the Diſpoſttions or Infetc- 
vile de granced co the Vaſtals appearand Heir 5» /inee rei7«, -it- inters not Re- 
2 egairion,. becauſe the Soperiour is nat- prejudged by change of his V3flal z bus 
8 deconnition was found incurred by a Diſpoficion and Intefrment tothe Vaſlals Bro» 
«ll ther,” chough his appearand Heir ton the time, - ſeiug there remained hope of Hue 
athe Diſponer, and ſo his Brother was not 4lioqui ſwcrefuras, Spotfo Recognition, 
legs Advocat and his Son commrathe Earl of Coſjels and, I. Colanc, 
 Feas of Ward- lands granted by the Kings Watd-yaſfals, ater the AR of Par- 
wlll, 1457, and before the At of Parliament, £633, were found not only tg 
{brirve from the Ward, Liferent..cicheat, or Recognicion of the Kings Vaſlals y but 


"db thar the Sub-vaſſals Fen did not fall by his Superiour the Kings Vaſſals fore- 
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will (nite, becauſe the Ad& of Parliament expreſieth a Confirmation: of ſuch Feus, 
«mack cherefore needs. nor be: paſt in Exchequer, without which there is no doube 
{Ward and Non-encry are excluded : And by-a Confirmation, in Exchequer, 
Sl nckulrure would be excluded withour queſtion, even after the AR of Parlie- 
1633, and rherefore the Ratification and approbation. of Feus by the Ad, 
HER57when ic was in vigour, . muſt alſo ſecure againſt Foretfaulture of the granter 


[the Feu, as was found, Feb, 12, 1674- and Fare 23, 1680, Marquilſs of 


cy concra Goran: of Cairnborrow, whoſe Few being granted: after the AR 
Earn. 1457, and before the Act 1606, was ſuftained agaialt a Dogatar 
#aSupcrioms Forefaulture,, Thehke though the Feu-was renewed upon Re- 
*Mztion,: is faves, not being ad remancutianm, Nev, 16+ 1680, Campbel. of 


craige conmra: L, of of Achinbreckand Earl: of Argile, 
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37 lotcteniencs blen(h are ſuch,. whoſe Reddcndb is a (mall eluſory Rent, asbe- | 
i Eachev aw acknowlodgmenc of, than profic to. the Superiour y and therefore 
a anily:ic.beateth; £ peruinr texters;asa Roſe, a Penny: Moneyor the like, and 
SE F=ac nor councet bleaſi:Rights,. unleſs they bear, in name of blevſh Farm. or 
US ey bear nor, fi pcater ;, OT if it be a yearly growth. or ſervice, it is not due, 


max aarbe:demandedir any: time, unle(s it be demanded-within-the year,, at 
aa cm, 25a Srone of Wax, or pound of Pepper, Feb. 16, 1627, Lo, Sem- 
on ane rfgr, Where: the like: is ds Row been betore,H ad, Zune ls. 
Wn. By, of Sr, 12dr ewe concraGadiwey, The like found, where the Feddendo bore, 
Ow lawman, Had: Fane 15,1611? Ns IF REO Le Terfeus, 70 
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Blenſh Duties of Lands holden of the King'or Prince;are'declared-only cue,-if 

be asked yearly, and no price .can be put thereupon by the Exchequer, - P«rlramgyll 
1606, cap, 14. - Yet ſeing by AQ ot Parliamens, the King 15 not to be: prejugghſW il 
ed by negle& of his Officers, who ought yearly to call tor his blenth LuygſW& 
whereof many are conſiderable ; theretore the Exchequer contir ues to-exatt twliſf 
Kings blenſh Duties, though not demanded within the year, There 15- ancthe Walt 
part of the Atexcinding all Liquidations of blenſh Dunes i» pecie, which the Wb! 
fore ſhould be ſo exatted, though not within the year, unleſs rhe Vaſfals yolung Wig 
ly offer a price, in theſe blenſh Farms, there is no Ward and Martiage betahngy to 


7 
A 


the Superiour, in which it differs mainly-from Ward, -.« Wot 
34. Infettments Feu, are like-to the Emphyreofis in the Civil Law, which 
was a kind of Location, having in it a penſion, asthe hire, with a concitiong 
Planting, and Policy, for ſuch were commonly granted of Barren Grouncs ;:an(ffff 46 
\ therefore, it retains ſtill rhat name alſo, and is accounted and called an Aſﬀſedatyyl$..3 
or Location in our Law: But becauſe ſuch cannot be Hereditary and perpetual»; 
Renrals and Tacks neceſſarly requiring an Ib; theretote theſe Feu- holdings, partalyfſ 
both of Infeftments,as paſſing by Seafin to Heirs for ever, and of Locations avhy Wt 
ving a Penſion or Rent for their Reddendo, and are allowed to be perperual, torglofM19* 
increaſe of Planting and Pollicy, Bur about the nature of £-mphyreoſis, ' ſeeh; pM el 
Inſt. de Loc. conds tit, ff, fi ager vedtig, & tit, C, de jur. Emphyt, _w_ a 1 
-# 35. In what caſes Feus are allowed of Wardelands, hath been nou ſhown, in ochyil# 
caſes they are ordinarly allowed, where they are not prohibit, ſo we ſh:1l: ou jj 
need to ſpeak of caſes, wherein they are prohibit and voidy and that is, f#, NWN 
the Patrimony of the Crown, which isannexed thereto, and cannot be (« t-Feyight Ht" 
the King, atter the AR of Parliament 1633, without conſent of Parliament, th ( av 
their Act of Diſſolution, / bearing, grear, ſeen aud reaſonable Cauſes of the realm 
by Sentence and Decreet of the whole Parliament, But Rarifications, which pillW%® 
courſe in Parliament, without report from the Articles, . will not ſupply the Jif6bf 2210! 
lution of the annexed Property, - or validat Infettments thereof,even thoughthells 08,1 
tification bear « Diſſolution : Upon which ground, the Earl of Atortovins Righth 6 A 
the Earldom of 0rkzcy was reduced, Feb. 25.1669, Kings Advocat contre bulfil 6 
of Mortosy, Neither can the annexed Propetty be diſponed by the King, but! 
ly in Feu, even before the AR 1633. except:by Excambion withour diminution" 
the Rental, Par. 1597. cep. 234. And all Infettments, Tacks, Penſtons, Giftya%%%, 
Diſcharges granted before lawful Diſſolution in Parliament, or aiter Diflolnah%%%5 
yet contrary to any of the Conditions of- the ſame, are declared null of theL;nty 
by Action or Exception,as well as to bygones, as in time coming, Par, 159200874 
236. which is Confirmed and extended'to Fens, not only to be granted of Lars 
bur ro Feus granted of the Feu- Farm- Dures, which was a Dev:ce- invented; 
elude the Law, Par, 1597. cap. 239, ""Þ'Þ . 2 
36, Secondly, Feus of the annexed Property, after Diſſolution, may nothil 
with diminution of the Rental, the Feu-duty not being within the new Retoll 
Duty, Par, 1584. cap, 6: And that it may appear, whether the gental-be-Yiklil 
ſhed or nor, before they paſs the Seals, they muſt be preſented to the. The 
and Comptroller, and regiſtrate in his Regiſter, aod the Signature, ſubſcribed! 
him, otherways they are null, Par«1592, c4p, 129,: And ſuch: Feus ſet with 
conſent of the Comprroller, by. his ſubſcription, Regiſtrate in his Regiſtet; Al 
gain declared null,Per.1593, cap.171, But the Comprrollers Office hath/beed 
long time adjoyned to, and in the ſame Commiſſion with the Theſaurers'Q 
- ot Commiſſionof the Theſaury:z' And now no Infeſrment paſſerh the: Seal 
the Signature of it paſs the Exchequer, wherein the: Theſaurer being:alſo GE 
'froller,.,or. the Commiſſioners of the Theſaury ſign the Signatures; : .::348 
What Lands and othersare/annexed to the. Crown, appeareth-by theaf! 
Ads ot Parliament made thereanent, confiſting' mainly-of Fortaulted Eſtats 
' Kirk-Jands,after the aboliſhivg of the -Popiſh Religions. which becauſe «69 
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= tenc of the granting, ceaſing, by the aboliſhing ot Popery,' they return to 
"= Eowa, as the Narrative of the AQ of annexarion of the temporality of BE- 
ces, Parl. 1587; cap. 29. bears z and therefore Benefices of Laick Patronage, 
thaving proceeded from theſe Patrons,are excepted by the ſaid AR : and though 
er the reſtitition of Biſhops and their Chapters, the AQ ot Annexation,;.in 
r 28 concerned their Lands, was reſcinded Parl. 1606, cap.6, yet Biſhops Be 
"WW iv aboliſhed Parl. 1640. cap. 6. their Lands were again annexed to the Crown, 
"WM jol, 1649: cap. 38. whereby all Erection of Kirk-Jands in temporal Baronies oft 
"M Lordſhips, by which the King interpoſeth any perſon betwizc himſelt and theſe 
pho were formerly Vaſſals of Kirk-men, arte prohidite and declared null; whict 
AR is reſcinded in the genera! AR Reciſſory, 1661. cap, 15, and now Revived, 
7 29 Parl, 1, K. Wl. & Q Mar}, - 
W7 Feus of Kirk-lands by Projees, or other beneficed perſons being granted 
yeonſent of their Chapters, with all requiſite Solemnities, were eſteemed Legal 
mities, without any particular Confirmation by the King or Pope, there be- 
& no Starute nor Conſtitution obliging the Subjeds thereto, Perl, 1593, cap, 
WM j90,-25 appears by the Narrative of the ſaid AR, Yer it was the C uſtomw, that 
" Wie kiogs,or FopesAuthoriry was inter poſed to all Feus of Kirk-lands, therefore 
"Mil Feus not Cor firmed by the King or Pope, betore the 8, of March 1558, of 
Who therea'te! not Confirmed by the King,are declared null by Exception, Parl, 
"i554 cap. 7, the Reaton hereot was, becauſe in March 1558, the Retormation S 
ad Keligion began to be publickly protefled in Scorlavd, and the beneficed perſons 
"Whezme hopeleſs co preſerve their Rights of their Kirk-lands, and therefore ens 
w joured to d5l.:pidet the ſame + But this was tound, not to extend toan Infeft- 
| ar of an Office,as the Office of Forreſtry, though it had Lands annexed theres 
and a Threave ot Corn out of every Husband Land of the Abbicy, 'ſ&ing the 
Wi tate mentioned oply F: us of Lands, And this was but like a 'Thirlage, Fa; 
aeli6 1666, Lo, Renrows contra Feuars of Coldinghame, It is allo declared inthe 
TAR Parl, 1534, that the old Poſſeſſors were to have their Confirmation, fot 
-Witiment of the quadivple of their Silver Rent,or the double of their Fartn 3 "pro» 
-fidide chey ſoughe the ſame within a year after the pablicetion of that ARzother= 
Wat they were to pay the eighe fold of the Silver Rent, -and the triple of the 
fn, and the King was thereby obliged to grant Confirmation to the old Poſ- 
ior upon theſe terms; and being ſo. Confirmed, the ſame could not'be queſtio- 
+ upon alledged Dimunition of the Rental, or Converſion in Money; or any 
er Cauſe ot Nullicy, Invalidity or Leſion, or by any Law, Canon, or Statute, 
pt Improbation only, © And it was declared, that Confitmarions by the King, 
Piterior Feus ſhould not prejudge the Anterior Feus granted by Prelates, and 
W Convents, with their common Seals, and Subſcriptions at any time, bein 
lated with conſent of the Kings Predeceflors, under their'Privy Seal; thoug 
tour tarder Confi mation by the Kings.or.Popes,' Par. 1593- cap, 199, The 
on hereof was,” becauſe in the time of the Reformation, . moſt of the Evidents 
Eik Lands were deſtroyed + And theretore the Ancient Poſlefſors,” were pre- 
d by their very Poffeſſions co have Right: And tor clearing who-'were the 
eat Poſſefſors, and what were Kirk Lands, it' is declared by AR of Sedernnrs 
oof December 1612. that ten years Poſſeſſion before the Retormation', ' or 
yyears Poſſe ffion thereatter, without inter uption,ſhould be (ufficent to ſtand 
tight of Kirk-lands,the ſame being poſſeſtas ſuch;and Feul Dury being payed 
tk-men, betore the Reformation or to the King, 'or' others having Righe 
them, after the Reformation z therefore it / was to decided, 5, of Fly, 
| Laird of Xerſe contra Miniſter of 4/v4, though much ſtronger probation, 
[8 part of a temporal Barony for ' longer time was alledged in the contrary, 
{Earl of Home contra Earl of Balcleugh, Spors, Kirkmen, Mr, Foby Hamil= 
"pv Linton contra Fohn Tweedie. This AR is'corteRory of the for- 
& 1584,tor- though Confirmations were nor obrained,as is there preſcribed, 
F: Dd4 under 
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under a nullity, yet by this AR, if the Kings cotſentbe obrained' by his SUR 
tionand Privy Seal, the Feusare baſe, Secondly, Feus granted by Pretatth £6 
«aull, except they were expede by the conſent of their Chapters, or Conya Wh ©; 
ÞParl. 1593. cap. 190. Thirdly, Feus granted by the beneficed Perſons, asof th? 
{elves they oughtro have been without Diminution of theRental, ſeing the Pg 
perty thereof was mortified to the Kirk, and the Incumbents were but as 1 
renters, and Adminiſtrators; [t was alſo expreſly declared,and tatute,that any Di 
minution of the Rental, or change of Vicual for Money, or any other Diſh 
tion, making the Benefice in a worſe Eſtate, than at the Kirk-mens Entrie, ſho 
annulthe Feu, Parl. 1585. cap. It. 1 
- 38. Infeftments in Burgage, are theſe which are granted to the Burgh} 
the King, as the common' Lands, or other Rights of the corporation, and; 
for. Burgal Service, in Watching and Warding within their Burghs, ec. Thek y 
can have'no Caſualities, becauſe Incorporation die not, and ſo their Land; ' 
never fallin Ward, orin Non-entrie, Theſe Infeftments in Burgage are heldh 
the Incorporation, immediatly of theKing forBurgal-ſervice, Watching andWai 
ing within Burgb,&c. 4nd+he particular perſons Lofeft,are the Kings immedy 
Vaſſals, and the Bailies of the Burgh, are the Kings Bailies : And to the effe@thy ; 
ſuch ynfeftments may be known, it is declared, that all Seaſins of Burgage-layl 
{hall only be given by the Bailie, and'common Clerk thereof; otherways the M-+ 
min is declared null, ( which ſeems to have given the riſe to the exceptionintyM-: 
AQ of Parliamentg anenc Regiſtration of Seaſins, that it ſhould not extend i: 
Seafins within Burgh ) Parl. 1567. cap. 27. | & | 
.- 39- Inſcftments of mortified Lands, are theſe which are granted to the KickaW + 
other mncorporation having no other Reddendo than Prayers and Supplicatignll -6 
and the like : Such were the Mortifications of che Kirk-lands,granted by the Kin+.ex: 
to Kirk-men, or granted by other privat Men;to the Provoſt, and Prebendull. +: 
_ of Colledge-kirks founded for finging; Or to Chaplains, Preceptors or Aixll- 
, in which the Patronage remained inthe Mortiers. _. TT 
--- 40. Ofall theſe Mortifications there remains nothing now, except the Matias Oor 
and Gleibs of Miaiſters, which Manſes and Gleibs are rather Allodial then! fey (Por 
dal; having no expreſs Holding, Reddendo,or Renovation ; Yet are efteen d 'F7 
bolden'of the King in Mortification: Cad therefore the Liferent of the Ing» # 
bent, by being year and day at the Horn, falls tothe King, "i edi 
«+ Manſes/ and Gleibs dil. belong. to Parſons, Viccars, and other Kirk-meniel 4 
_ fore the Reformation, after which they were prohibited to ſet the ſame Fen,alf {avi 
in loog Tack» without: the; Royal Aﬀent, and. the Miniſters were ordaing f 4 
bave the principal Manſe of the Parſon, or Ficcar, or ſo much thereof as fialiſwhe 
be found ſufficient, - whether the faids Gleibs wereſet in Fey,, or long Tack ac 
fore or not, unleſs a ſufficient Manſe be builded by-theſe who have right wiltter 
Feuz or long Tack. -Parh 1563. cap. 72+ Which was explained, Parl.. 1672.08 ile 
48, That the Mane, either pertaining to the Parſon, or Viccar, , molt ewe 
theKirk,ſhall belong to:theMiniſter,and four Ackers of Land lying moſt Ex b | > 
the aid Manic, tobe deſigned by the Biſhop, or, Superintendenc, at the FiliaWSutag 
on,. by advice ofany two ofthe moſt Honeſt and Godly of the ParochionaniiWeſig 
For want of this Solemnity, a Deſignation was found null, becauſe it bawſhv 
two' Honeft-men by name, required to joyn with. the Presbytery, or their Oi ſ@ivg: 
miffioners, though it | bore that all. the Elders of the Paroch were preſent, 
conſented, but named none, Spogſ. Kirk-men,Minifter of Lewieg:oun contra Tory © 
ie, 4nd though. Parſons, or Viccars Manſcs may be deſigned to be the Mani 
a Miniſter, yernoother Houſe can be defigned, though it were in an Abba 
the Parochioners muſt build one, x1..Fcb- 1631, Miniſter of 7znecrheithingaQinitry 
"If there be no Manſe, nor Gleib of old extending to four Aikers of Jalgſade 
then the Defignation is to be made of Parſons, Viccars, Abbots, or Priorls Jah 
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ad Gititly thereof, of Bilhops Lands,/ Friers Lands, or any other; Kink-lands 
"ahio the Paroch 3 ay and whilethe: four Ajkers be compleat, with freedom of 
rome; Paſturage, Fewe!, Feal and Diver, Parl. 1593. cap. 165. By Which 
"theres attearorder of Defignation; Firſt, of Viecars and Parſons Manſts moſt 


"weſt; and failing thereof, of Parſons or Viccars Lands , failing theſe, of Abbots, 

_Prfors, Biſhops and Frier-lands, or atiy other;Kirk lands, as Chaplanrics, andÞres 

\þendaries - Which Otder was found to be obſerve 13 of July 1636, Hal- 

efron Minifter, contra-Paterfoy, And therefore a Deſignation of a,@anſe, or 

Geib out of Abbots-lands was annulledy: becauſe there were Parlons.lands inthe 

paroch, though they were builded with Houſesy and feued, for which the Feu- - 
7 


-eawereobliged to acquire a Gleib, 23 July, 1629. Nairn contra Boſwe] : The 
| fe though the Lands were feued all before the i Ad of Paxliament Fan, 25, 
2665. Parſonof Dyſart contra Watſon, 'Where there: is not arrable Land near 
-theKick,theGleibis to be defigned of paſture Lands, fufficignt for 16 Sourfis Grals, 
-woſt eweſt to the Kirk, Parl. £621, c4p.:20; . The Deſignation of Manſes and 
*Gleibs, where they agFnot deſigned, or not a full quantity, or are become un- 
-$rohtable by Inundation, or .other extraordinary accident, ate ordained to yg 
-#vt of the Kirk lands. moſt eweſt to the Kirk, according to the order in the AQ, 
Ml 2595. Burrowſtoun Kirks being always excepted 3 yet aGleib was found, compe- 
2c 10 a Miniſter of a Burgh, having a Land =ward- part of his Parochin, Spotf. - 
LI Kirk-men, Mr, Rach, The Dclighation of Gleibs, was committed rad, * 
ders; 
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Ky 


wil 4644 cp. 31. which is Declared to. be by three Miniſters, and three. E 
"#7. 2649. cap. 31: Revived, Pail. 1663 cap. 21, whereby Defignations were 
MW atferred to the Biſbop,' or ſuch Miniſters as he ſhall appoint, with two or three 

all ofthe moſt knowing in the Paroch; 1a which A&sthe power of Degnamon is 
wll..extended, not only to Kirk-lands, but where theſe, are not, to other Lands ar- 
 pble, or Graſs, eweſt to the Kirk, provided that the Heretor thereof may offer 
wether ſufficient Lands and Graſs, within half a myleef the Kirk and Manfe : And 

"i. by the AR, 1649. thete is added to theGleib Paſturage for a Horſe, and: two 
6ll- Cows, which is found to-be regulat as the Gleib before, which is allo revived, 
pl Perl 1663, cap: 21. with this alteration, that if theze be not Kirk: lands near the 
a Manſe, or are not arrable Lands, the Heretors ſhall be lyable to pay yearly to 
a. SeMinifter, Twenty poundsScots, for his Horſe andKinesGrals,and this AR is decla- 
"Y rdrobeas if it had been madeinMerch 1649.as to Deſignations after 1649-That 
ell Parliament being reſcinded without reſervation contained in the 4& reiciffory 
als { a5is in the 4& Reſcifſory of the other Parliaments ) ſaving all privat Rights done 
8 Secreby 3 bur there is ho warrant in any of theſe As to defign temporal Lands, 
where there axe atiy Church-Jands 3 and therefore a.. Deſignation was reduced, 
iy Gecauſe temporal Lands were deſigned, and Kirk-lands paſt by, albeit the Minis 
Ser had been poſſeſsor decernalis & triennalis, which gave him at preſumptive 
Title, becauſe his Deſignation, which was the true Title, was produced, Feb. 6. 
2678 Lo. Forret contra eMaters, 5 
$A Glerb defigned, was found to carry a proportional part of the common pa- 

Surage following to the Lands deſigned ;Feb.-2- 1630, Hamilton contra Tweedie; 

f by ſipnation ofa Gleib was ſuſtained, though it bore not the ſame to, have beer 

aywurAikers meaſuredgin reſpe& it boretbat the Poſeſsors ſervants hindered ihe meas 

a 2g;and therefore it was defigned according to the deſigners eſtimar, Ju/35.1626 
We contra Miniſter of 4loway. And: was ſo iultained, though there were Lands 
W-Searer the Kirk and Manſe, which wete Biſhops Lands, ſeing they were incloſed 
| apart ofrhe Kings Park, Feb. 13. 1629, La: Dumfſeſwling contra Miniſter of 

nwfermling, A Deſignation was ſuſtained, though there was only a Nortars | 

Fumntrument without the Subſcription of three Miniſters Deſigners, Decemb., 17. 

+ $664. Paterſon contra Watſon : Here the Miniſters Deſigners, their Teltificat 

der their hand, was ordained to be produced before extra, A Gleib, being 
Pangacd was ſultained, though it was an united. Kirk, both Kicks having jk 0 
pat / . E E | efore 
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before the Union Jes. 2241631 


Deſignation was alſo ſuſtained, though it proceeded upon warning: out of the. Fa 
Pulpit, or.at the Kirk-door, after Divine Service, in reſpec of the Cuſtomyy jo 
to do, though ſome of the moſt conſiderable Heretors were out of the Country 
Jes, 28, 1568 : | Miniſters of Haſſanden contra the Duke of Bukcleugh. It wy. = 
alſaſaſtained, though done but by two ot the three Miniſters, named by the giz K. 
ſhop, without a Zornm, aunle(s weighty Reaſons upon the matter were ſhowy. 


to the contrary, Feb. 7. 1568. Miniſter of Cockburnſpeth contra his Parochigg : De 
ners; 'Manſes and Gleibs being defigned, as faid is, the Feuars, Poſlcfſors ang. Ml ;* 
Tackſmen have relief off che renmant Parochioners, having Kirk-lands, pro rate, c 
Parl. 1594. cap. 203. which was extended to a Viccars Manſe being deligned, 
and the other Kirk-lands, a part whereof were mortified to, and holden ofa 
Colledge,but were Kirk-lands, and did bear burden, Feb.x 2. 1635, Cock contraÞy, 
rochioners of Auchtergivan, But where old Gleibs of Parſons are defigned, there 
is no relief by other Kirk-lands, except theſe, who had Feus of other parts of the 
fame Gleib; ſeing by the foreſaids Statutes, the Feuers offþid Manſes and Gleibs, 
are to ſuffer Deſignation, or to purchaſe new Manſes and Gleibs; fo that thels. 
old Manſes and Gteibs do not infer relief : This Relief is not debitur fundi, ab 
feRing ſingular Succeſſors,as was found, Jume 1675. Sow contra Hwilton of 
Manllond. But when the Deſignation is of Temporal Lands, the whole He 
xetors of Temporal Lands are to contribute for a Recompenſe thereof proportig-: 
nally, Parl, 1649. cap. 131. revived, Parl. 2663. ef. 3. cap. 21. Gleibs are Teind.: 
free, Parl.x578. cap, 62. The like, where they are Arrable or Graſs, Parl. 16g, 
caÞ, IO. Anda Gleib was found Teind-free, though lately mortified, voluntae. 
ly without Defignationor Proceſs3 and though not mortified to a Paroch-Church, 
but a Chappel, ſeing Divine Worſhip was accuſtomed to be therein, Juney, 
1676. Burnet contra Gib. " 2 
' 41+ There is another divifion of Infefrments, into theſe which-are granted to 
one Perſon and bis Heirs, and to more Perſons and their Heirs, which are of di 
vers ſorts; ſometimes as Conjunct-infeftments, and ſometimes conceived in fs. 
vours. of Fathers, and after their deceaſe, to Children or [Relations therein. 
nominate "76" A. 
Conjun@-infefiments, are called ConjunQ-Fees, whereby the Fee. is dib.Whtmre 
poned joyntly to more perſons and their Heirs, which may be to three or more Ml Body: 
perſons, who by the Infeftment, becomeall Fiars joyntly and equally ; whence. 
there ariſeth a Communion by which they do poſſeſs the Fee pro indiviſo, until. 
diviſion thereof be made, which doth not comprehend an Infeftment to an Incop.. 
Poration, as'to'a Town-or Colledge, or to the uſe of the Poor, who do not. 
- Thereby become joynt Fiars, but have only a ſhare of the benefite, accordingtd. 
the diftribution appointed. Theſe Infeftments are mot conceived to Heirs, ſeing-/ 
Incorporations are perpetual and die not, neither doth the 'publick uk: 
thereof fail; therefore ſuch Infeftments require no Renovation. And thereſow M1 
Superiors will not cafily beinduced toaccept Reſignations from their Vaſlalsin: 
favours of Incorporations and publick uſes, by which all the Caſualities of thei"; { 
Superiority ceaſe 3 or to grant Confirmations thereof, having the faine effetts WW her Fi 
E Nor can they be compelled to grant ſuch Infeftments upon the Vaſſals Bonds Wand: 
3 granted of purpoſe, that Adjudication may be uſed thereupon, that thereby the- 
E Superior may be compelled to receive the Incorporation; yea, though withoit- 
deſign, an Incorporation ſhould become Creditor to a Yaſſalin a Debt truly bor. 
rowed, either from thefAncorporation or their Cedent ; The queſtion is, whe: Wa, a 
ther an Adjudication thereupon might force the Superior to receive the Incorpo- i 
ration for a years Rent, Craigs opinion isin the Negative, and I have not 
ſuch a Caſe come to bedebated. And though Cuſtom hath obliged Superiorsw Wicc 
receive Man-and - Wife in ConjunQsfee, which abate their Caſualities, during Wike 
the life of two perſons, the conſequence would not be go0d, to Streach it toans y Wire cc 
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 eorporation that never dies, chough che Act of Parliament introducing: Appry* 
fiogs and. Acjudications, be oenerally in Favours of all Creditors: Jt were mote” 
\ that Incorporations ſhould pirch upona Perſon, and affign their Debe ro him" 
expreſly, tothe effect that che Lands might be Acjudged to him and-his Heirs, - 
for the uſe and behove ot che Incorporation, or ſuch other uſes as were defiened, 
which would be effectual againſt al! ſingular Succeſlors, eſpecially if the Truft | 
wereexpreſt in the Seaſin ; but the Superiour would haveall his Caſualiriesby the 
Death, Neglect or Delinquenceof the Truſtee and his Heirs: However TſhaH not” , 
rre:derermine my ſelf or others in the Caſe,bur leave jr to publick Determination,” ' 
Conjunt?- Fees, by the Cuſtom - of England, are always ſo underſtood, that 
che Survivers have the whole benefit, ſo long as any of rhem ate alive g but we do' 
ogly extend this Suryivancy to Conjune-Intetrments ro Husband and Wife, which 
bears ordinarly to the longeſt liver - But thoygh that were not expreſt, it would' 
he uaderſtood as implyed, and generally, ic reſoives in the Wife but as a Life- 
rens; and che Husband is underſtood to be Flar, unleſs ir be evident, that” the 
Right was originally che Wites, and a Liferent only deſigned for the Husband 
and cherefore, if no Heirs be expreſt, or only generally their Heirs, the Husbands 
Heir is underſtood in Hererable Rights, Nam pottior eft conditio maſeuli, and the 
ite is oaly Liferenter, but with greater power than by a ſeparate Liferent, Foxe 
24. 1663, Scrymzour contra Mwurrays, And a Wite having charged upon a 
Bond granted to her Husband and her, and the longeſt {1ver, was found nor to 
kayeright to uplift che Sum, or to inſiſt therefore, withour concourſe of the mans 
Heir, or he being called, that if the Sum were inſecure, it mighe be configned to 
bere-imployed ro the Wife in Liferent, and tothe Heir in Fee, Decem a0;1867r 
bs contra L, of Hunthill, | Yea, a Clauſe in a Bond, beating, 4 Sum borrowed 
frm 4 Hushand and Wife, and payable to the longeſt liver of them two in Conſuntt« 
Fie, and 10 the Heirs betwixt them andtheir Aſfigneys, whilks failing, ta theN eivs 
ad 4fizneys of the laſt liver, was found to conſtitute the Husband Fiar, and the 
Wife Literenter, albeit ſhe was laft liver, whereby her Heirs of Line (failing Heirs 
ofthe Marriage ) became Heirs of Proviſion to the Husband, and lyable to his 
Debts, Fa», 23; 1668, Fwuſtice contra Barclay his Spouſe, And 2 Clauſe in 
Contra ot Marriage, obliging the Husband co take the Conqueſt to him and his 
future Spouſe, and the Heirs betwixc them ,' whilks failing, the Heirs of the Mans 
Bodys' whilks failing, the Witfes Heirs whatſomeyer, was found not to conſtirute 
te Wife Fiar, but Literenter, and the Husband Fiar ; whereby failing Heirs of 
theMarriage and of the Mans Body, the Wites Heirs of Line, were' Heirs of 
Fopifion to che Man, Feb. 20, 1667. Cranſtoun contra Vilkiſon 5 For by this 
Clauſe of Conqueſt, it is evidenr, the means were to come by the Man; yet an 
Iligment by a Man, bearing, that nhatſoever Lands orSums of Money he ſhould 
naſe, during the Life of him and his future Spouſe ( their preſent Debts being 
kf pajed ) that the Wife ſhould be ſecured therein in Conjuntt- Fee; andincaſe of no 
Ibue, or Children, the one half thereof to be diſponed 4s the Wife ſhonld think fit, was 
$0 make the; Congueſt divide betwixt the Heirs of rhe Man and the Wife, 
that her power to diſpone the half, was not a perſonal Faculty, but did make 
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ker Fiar in thar half, and took'off the Preſumption of the Preference of the Hus- 
ad; ſeing no mention was made of the Heirs of either Party, Fung 27. 1676, 
E of Dumfermling contra E. of Calender, Conjunt-Fees ro Husband and Wife, 
adthe Heirs of the Marriage, by Contra of Marriage do imply a Reſtriction up- 
Nthe Man, not to alter the Succeſſion, without a neceffary or juſt Confiderati- 
M, and ſo do exclude Deeds frauculent, or meerly eratuirous, which mightevg» 
the EffeR,: as co the Heirs of the Marriage z fo thatif there were Heirs'sf 
Wi Marriage, and alſo Heirs of another Marriage, the Father could not alter the 
eſhon, in Fayours of the Heirs of another Marriage, becauſe of rhe Intereſtof 
ie Wite, and the Tocher ſhe brings: But it doth not-hinder the Father to 
Fe competent Porcions co the Bairns of another Marriage, Fane 19,1677, Mavr- 
- | Ee: rays 
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49s contra Murreys, Neither did ſuch a Clauſe of Conqueſt during the Mani 
age, exclude a competent Liferent,conſtirute to a Wie of a iubſequent Martiage/ 
al beit there were Bairns of the firſt Marriage, Func 16. 1676, Mztchel contra Chils 
dren of LZittlejohn, Yet where there ſurvived no Heirs of the Marriage,” a Proyjs : 
fion'in a Contra of Matriage,that ſuch a Sum,as the tuture Spouſes then'had, an{' 
| all theyſhould acquire during the Marriage, ſhould be taken to themſelves'in Cons 
jun. Fee, and to the Heirs of the Marriage, whilks failzing, the one halt to the 
Maas Heirs, and the other half ro the Womans Heirs, which failzing, to a thirg 
Perſon, found to conſtitute the Man Fiar of the whole, and that he might pig. 
vide both the firſt Stock and all the Conqueſt to his Children of a poſterior Mr. 
riage, which was found no fraudulent nor meerly gratuitous Deed, Decezr, -1, and 
21, 1680, Anderſon contra Bruce, Though there were no Children ot the firf 
Marriage ſurviving, neither had theſe Children any Children ſurviving, 

- 42, Infeftments to more Perſons ſubordinat, are ſuch as are taken ro Paregiy' 
and after their Deceaſe to ſuch Children.and other Perſons named, whereby the 
Parent is underſtood to be Fiar and not Liferenter,and the Childreti or others toke 
Heirs ſubſtiture,albeit both the Father and the Bairns named were Inteft, Fuly 23, 
1675. L., of Eamingioun contra Muire of Anniſtown, 

43. Thethird Diviſion of [afefrments, is in reſpeR of the Succeſſion, and they MW Ma 
are either Simple or Tailzicd : Simple Inteitments are theſe which are taken to MW rent 
Heirs whatſomever,z for by that expreſſion we expreſs the Lineal Heirs, who W me! 
according to Law, would ſucceed in any Heretable Right : But Tailzied Infel> MW vifi 
ments are; where the Zands are provided toany other than the Heirs of Line, a MW ael 
when it is provided to Heirs Male, or Heirs Male of the Fiars own Body, « 
to the Heirs of {uch a-Marriage, or to the Heirs of Titias, whilks failzing, ty 
the Heirs of Serws, &c, Of theſe Tailzies, there are many. ſeveral ways as the 
Fiar pleaſeth to invent, and ordinarly in them all, the laſt Member of Terminatþ 
on is the Heirs whatſomever, of the laſt Branch or Perſon ſubſtitute, or theDib 
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muſt alſo be conſtituce by the Superiour, being a part of the Intettment granted 
by him, either originally in the firſt Conſtitution of the Fee, or thereafter ly 
Reſignation or Confirmation ; and as a Supetiour is not obliged to alter the ToW- 
nor of the firſt Inveſtiture, or ro accept a Reſignation, or grant a Confirmatis 
in any Caſe, except where it is provided by Law, whereby he is necefhtat ron 
ceive Appryſers and Adjudgers ; So neither in that Caſeis he obliged ro conſtinit 
a Tailzie, bur only to receive the Appryſer or the Adjudger, their Heirs whit 
ſomever, unleſs the Debc and Decreer, whereupon the ſame proceeded, bet 
ceived in Favours of Heirs of Tailzie z in which Caſe, the Appryſing or Ao 
dication, -and Infeftment thereupon, muſt be conform, unleſs it be otherways 
Conſeac of Parties. Or at leaſt, if the Appryſer or Adjudger'crave the Inj 
- ment to himſelf and the Heirs of Tailzie, the Superiour oughr not to refuſe ity 
the Appryſing or Adjudication being affigned to aStranger, he behoved tobe] 
feft, much more the Alteration of Heirs is allowable, ” | 
T#ilzies alſo being conſtitute, arebroken or changed by Conſent of the Supe 
our, accepting Reſignation in Favours of other Heirs, whether the Reſigne" 
fign in Favours of himſelt,or his Heirs whatſomeverzor in Favours of any othe! 
their Heirs : But moſt ordinarly by Appryfings or Adjudications the Superiont 
neceſſirat to receive another Vaſſal and his Heirs, rhough perhaps he be ſubſlit 
himſelf as an Heir of Tailzie; as ifir be provided, that failzing others Heirsti 
mentioned, the Feereturn to himſelf, But Infefrments holden of the King, Ml "te 
- this priviledge, that they are not xeſuled, either upon Reſignation or Connug” hone 


p we, 


poners Heirs, and when that takes effe&t by Succeſſion, the Fee which bear, Tape 
was Tailzied, becomes fimple, "WH feive 

A Tailzie muſt neceſſarly be a part of the Infeiſtment, for no Write a partenW: les 
conſticute a Tailzie, though Bonds or Contracts of Tailzie as perſonal or in» MF: iſt 
compleac Rights, may force the Contracter or his Heirs to perfect the ſame, Thy. dice, 
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* tion, 25 the Fiar Purchaſer pleaſeth - Yea, it is' Declared by ſeveral Ordinances 
of the Privy Council, that che King oc his Commiſhoners ought not to Ceny his 
Codfirmation upon the reaſonable expenſes of the Party z which Ordinances are 
repeared in an Act of Parliament; and though the Defign thereof pive nor occaſion 
to- ratifie the ſame, yer they are contained in the Narrative, as Motives ot thar 
Statuce;and therefore,are not derogat from; but rather approven, Par/,1578,cap 66, 
And though ſeveral Kings have revocked Intettmenrs granted by them, irom 
Heirs of Line,to Heirs niale and of Tailziezyet the effec of ſuch Revocations hath 
never been tryed by Suite or Deciſion, ' ; | 
Conjuntt-Infeftments to Husband and Wife and their Heirs, are Tailzies; and 
though, if che Heirs of that Marriage be a Son, and of a firſt Marriage, he may 
beboth Heir of Line, and Heir of the Mattiage, yet may heenter as Heir of the 
Marriage; and it the Defun& had other Lands provided: to Heirs wharſomever; 
he may regunce to be Heirin theſe Lands, to the effeR, they may be firſt burden- 
. ed with his Fathers Debr, and he or his Lands provided to the Heir of the Mars 
rage, can be but burdened in the ſecond place, in ſub/idium 'of what is wanting 
bythe Executors,or Hererage befalling to Heirs whatſoevergmuch more are Infetc- 
menes Tailzied, which are granted co Husband and Wife, *and to the Bairns of the 
WW Marriage, whereby Male and Female come in pri paſſu, - So Bonds taken ro Pa- 
WW rents, and afrer their Deceaſe to ſuch a Child powinatim, wherenpon Infefr- 
WW ment following, makes a Tailzied Fee; but theſe are rather called Heirs of Pro- 
Wl viſion, and theſe are moſt properly called Tailzied Fees, where ſeveral Branches 
Wl zee ſpecially named and ſubſtitute, one failzing another, ' - Bur ſeing Heirs of Tail- 
Wl zic tall under Conſideration in che Tranſmiſfion of Rights by Succeſfion, we ſhall 
IF ;ioft no further chereon in this place, but ſhall proceed ro confider the Clauſes 
WW vhich are adje&ed in Infefrments, not being of the Subſtantials or Solemnities 


WF thereof, and how far ſuch come in as parts of the real Right, affeRing ſingular 
Wy Succefſors, and how far they are only perſonal, affeting alone the Heirs of the 
WW Sapcriour or Vaſſal: Andlaſt, we ſhall conſider the effects of Infefrments them- 
Wl feives, Andascoche firſt, beſfidethe Solemnities requifite in Intefrments, there 
E + to be many Clauſes inſere therein, all which we cannot follow, bur ſhall 

"Miſt in che moſt ordinar and important; Theſe are Union, Eretion, Warran» - 
. dice, Reſervations, Proviſions, Conditions, and Clauſes irritant, | 
48. Union is the ConjunRion, or Incorporation of Lands or Tenements, lying 
#ſrontigne, or ſeveral kinds unto one- Tenement, that one Seafin may ſuffice 
for them all; in which there is ſometimees expreſt a ſpecial place where Seafin 
Tiould be rakens and when thar isnot, Seaſin' upon any part is ſufficient z for the 
hole Lands lying contiguous are naturally Unite, and needs no Union, fo that 
alin 'taken npon any of them, extenderch to the whole - But where they ly di[- 
6a#1:gn0us, other Tenemen:ts being interjeted, there muſt be Seafin taken-upon 
every d:ſcontignous Tenement, which muſt be all particularly fo expreſt in the [n- 
ftument of Seafin, whereof one will ſerve tor all the Tenements, or otherways; 
.Fhen they are Tenements of ſevetal kinds, as Lands, Milns, Fortalices and Fiſh» 
'Wgs';. all which are ſeveral kinds of Tenements, and require ſeveral Seafins, and 
Pa by ſeveral Symbols or Tokens, as Latids, by Earth and Stone, Milns by the 
Elap, and Happer, Fo:talices by the Entry at the Gates, and inclofing the Perſon 
polleſt, and excluding the Granter of the Poſſeſſion ſolemnly, conform ro the 
Charter or Precepe, - 4 
- Union can be Conſtitute originallyby no other than the Soveraign Authority, 
conceding the ſame, Far, 16, 1623, Athin contra Green/aw, And theretore 
Union being Conſticute by a Subje&, not having the ſame from the King, was 
Jound null' by Exception, atthe inſtance of the Poſſeſſo!s, though prerending 
a9 Right, Dec, 16, 1628, La, Borthwick contra Scor of Goldilands. And when 
, ©\there IS a place for the Seafin of the Union, a Seaſin taken elſewhere, reacherh 
QT lone of che Lands lying dſcontignd, March 19. 1636, L2. Dunipace contra 
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L. of  Butif the Lands unired by the King be difponed wholly togeths ML 
by the Vaſlal to others Subalternly Infeir, the Union Nands yalid, Faly I, 
1626. Stuart and Dowglas contra CravFoun Home 5 Repeated Far, 5, 16: WP 
which for the ſame reaſon ought to be extended to, Subaltern Inteirmentrs of a 
Annuzalrent of a Barony or united Tenement, which was tound to extend to x 
Mila, and to Lands lying diſcontigut, though nor taken in the place deſigned jg 
the Union, Sporſ. Executors, La, Bdnem contra Tennents of Ednem. 

45. Erettion is, when Lands are not only Unite in one Tenement, bur ae 
Ere&ed into the dignity of a Barony, which comprehenderh, Lordſhip, Ea. 
dom, &c, All which are but more noble Titles of a Barony, having the like Feudz| 
EffeRtsz and whenſoever the Tenements are granted as a Barony, Union is com. 
prehended as the leſſer Degree, though not expreſt ; and therefore one Seafig 
carrieth the whole Barony, and all Milns and Fortalices thereupon, and Fiſhing 
adjacent thereto. But EreRions can be only granted by the Soveraign Authority, p 
and are not Communicable by the Subaltern Infeftments, though the Union ins 
plyed therein may be Communicat, EreQion was found to be inſtructed by the M * 
Kings Confirmation of a Charter, Deſigning the Lands a Barony, though ityy J 
not a Barony before, but the half of a Barony, wherein the Baron Infeft his $ 
in Libera Baronias, which Infefttment being\ Confirmed by the King, did -Cap by 
ſitute it afull Barony, whereby an Infefcmenr of Annualrent taken upon apar 0 
_ of the Land, affe&ted thewhole, Nov, 16. 1630, L, of Clackmanan contra Algs G 
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Ere#ions of Kirk-Jands in Temporal Baronies or Lordſhips, whereby the Lords 
of EreRion were interjeed betwixt the. King and the Feuars, are prohibite, 
Parl, 1592, cap, 121, and Parl, 1594. cap, 190, and the Superority of all theſe he 
Lands are annexed to the Crown, Par/, 1587. cap. 29, and Parl, 1633, cap, 10, F. 
the Reaſon whereof is evident, that ſuch EreQions are prejudicial, both to the : 
King, who loſeth his Caſualities of the Feuars, and to the People, who muſtap I 
cept another Superior in ſtead of the King z and though they had formerly bu W © 
' Subje&s to their Superiors, yet Church-men were much more eafie than Secyly 


perſons, as requiring little Service, and being aſhamed to demand rigorous Ratezy be 
. bur any man may obtain the Lands he hath in Property, holden mediatly ot the bac 
King, which were Kirk-lands ereced in any dignity the King pleaſeth ro grant, Bi 
- There are many exceptions in the Acts of Annexation of the .Temporality of MI. Bat 
Kirk-lands, and in the Acts ”_ Ere&Qions, by which the Kirk-lands excepted M + þ 
are validly EreRed ; andall the EreQions are ſo far allowed, as tq giye the Lotds _; 
of EreQtion Right to the Feu-duties, or Fruits -of the Property of Kirk-land yk 
Feued, till they be. redeemed by paymear of ten per cext, and the Infeftme 166 
granted to the Vaſſals medio tempore are valid ; but the Caſualities ought fro ded 
ro belong tothe King, _  W ws 
It hath been ſometimes queſtioned, Whether the Union and EreRion of Lang las 
be diflolved,ang looſed by an Infeftment of a part thereof, from rhe Yaſlal Holgeg ſis 
of the Superior by Reſignation or Confirmation. Craig. 1ib.2. Diege/-7, is0 ds 
the Affirmative, confirmed by the reſemblance of a Sheat of Arrows, bound with tp 
one L,igament; for if one Arrow be pulled out, ail become looſe, and ſo the Up af it 
on of the whole is diſſolved, unleſs the Superiorgive the new Tofettmepr, bur. pe WW £56 
judice of the reſt, But though ſuch caſes frequently occur, whereby Intetcmens Wl ich 
of diſcontiguous Lands would only be valid, as to the contiguous Lands” upd os 
which they were caken z yet in no Competition or other Proceſs; hath ic' heel vil 
obſerved by any to be drawn in queſtion or decided, ſo that we have ever rel MW © 2 
inthe Negative, and the conſequence from that reſemblance is not ſufficient z Bt W pq: 
on the contrary, he who unites many diſcontiguous Lands, unites. every patt.ol WM 
; them to every part, ſo that-the taking off of one part diſſolves only it ſelf, there nh 
remaining unite, - But Union or EreRion doth not change the JuriſdiRion oh bo 4 
--Lands unice,as to the Shires and Bailliaries where they naturally ly, Yide Ti, MW © 
Barons Wl ©: 
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{pick the ſeveral Tenements,, according to their proper Dclignations, and fo 
ovtcfly write them: But when theſe arc acknowledged to have been Barovies, 
cr otherways unite,or are named, Qr deligned AS ſuch by theſe who have;power 
to unite, then the common Name of the united Barony or Tenement, is luffici- 
-nt to carry all that is holden and repute, .as part and. pertinents thereof 5 which 
Wasextended to Lands, as parts of a common Deſignation, though ſome paxticu- 
lars were named, and the Lands 1n queſtion had alſo proper Names, and were ex- 
pref in the antient Infeftments, the Right inqueſtion being an Appryting, March 
53. 1622. G op ſpeils contra Lo. Borthwick, Union and. Erefion are as qualities 
of the real Right, and paſs unto ſingular Succeſlors, who become Vaſlals to the 
Xing or Prince, but ought not to þe extended to luoaltern Infeftments, as is evi» 
dent in Baronits., ts # Sou Tien & Lhe as 0, et 
. 46. IF arrandice is either real, when nfeftments Is given of one. Tenement in 
ſecurity of another, or Perſonal, when the Superior obligeth himſclf_ to warrand 
the Infeſtment z asto the warrandice in Diſpoſitions and Refignations,: it is une 
| queſtionably Perſonal, and cometh not within the Infeftment z but though it be 
>ranted by the Superior in. the Infe{tment, © it is but a perſonal Obligation, no« 
waysco-hering, nor carried with the real Right; and therefore the fingular 
Succeſſor of the Superior or Author, . is not obliged in the Warrandice, neither 
doth the Diſpoſition or Infeftment from the F aflal, carry to his ſingular Succel- 
for, the Right of the Warrandice, unleſs it be aſligned ſpecially, or generally 
in the Aſfignation of the Rights and Evidents. | Ne EP By 
BB © Worendice is acommon Obligment,both in Infeftments and other Rights,and it 
| ſometimes expreſt, and then it is regulat according totheTenor of it, whether:it 
be abſolute Warrandice, or from. Fa& and Deed, or. from future or voluntary 
Fat and Deed. But oft-times when Warrandice is not expreſt, it is implyed as 
Rights are to be &arranted, which are granted for an equivalent Cauſe onerous : 
Fat in that Caſe, ' where the Diſpoſition was only of all Right the Diſponer had, 
the Clauſe interreth not abſolute Warrandice, but only, from the Diſponers future 
voluntary Deed, Hope, Warrandice, Lg. Sincler contra Creightos. \ Abſolute 
Warrandiceisalſo implyed, where the Diſpoſitionor Infefcment bears(Fendidit) 
becauſe that imports anequivalent Price, Spotſ. Warrandice, Start contra Fivie. 
'Barnoto, if it were expreſt under the terms of Alienation, which is common to 
both gra1 uirons and onerous Diſpoſition,  _ | wy 
" Forrandice from the future Fat and Beed of the Diſponer and his Heirs, is 
wplyed in pure Donations, Hope, Warrandice, Yetch contra Dauling, Schew 
contra Dvrhaw, and was extended to a Legacy rei aliene ſcientey legate, June 16. 
1664. Marreycontra the Executors of Rutherford: But ought not to be exten« 
ded to future nece{ſar Deeds on Cauſes preceeding the gratuitous Diſpoſition, 
which the Diſponer is, or may be compelled co fulfill; neither upon any ante- 
tior Deed; becuuſe, he who diſponeth freely, is preſumed but to diſpone ſuch 
Riphe as he hath, but poſterior inconfiſtent Deeds are fraudulent. It is Craig's 
Inion in the forecited place, that though Warrandice from FaQ and Deed be 
pref}, *it doth not extend to prior Deeds : And that in any Caſe, if the Cauſe 
& the Diſpoſition be for ſervice done, for gratitude, or merit, that Warrandice 
vimplyed 3 much more, if for future Service, or for a Feu Duty, or Rent: Yet 
f befide theſe, there be not an anterior Cauſe in Money, or Yalue, ſuch Diſpo- 
tions cannot be accounted onerous 5 for former \erit or gratitude, infer no ci- 
vil Obligation, and ſo no burden, which could receive legal Compultion. And as 
to annual Preſtation in future Services, or Daties, on there is Evidion,the 
Faſſal is free of theſe Duties, and hath noloſs 3 and therefore they ought toims. 
port no niore Warrandice, but from future voluntary PaR and Deed g But what- 
wer Warrandice be expreſt, it mult be accordingly obſerved, , 
" The Ef:@ of Warrandice is, the up-making of what is warranted, in ſo far as 
” the E ce 4 | it 
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23S Tyft;uitions of the Law of Seotiand. Lib 
ics eyidted, and the orditir proved whetr any Sure'is tioved, hangs I t 
on EyiRion may follow, Intimation's ma i Warrander of thePlex thathg' I Co 
may defend: And if. Evition follow, and Diſtreſs thereby, Declarator bf ak: 
ſire, 'and Attion of Warrandice for relief is competent. Alto it is effeauyl' 6} 
decerning the Warrander to free the thing warranted of that which will undo; 
edly infer a diſtreſs, though it hath not aQtually done'it, In this caſ. Exec 75) 
was ſuperceeded for a'time, that thereinthe ground ofthe diſtreſs might be pug 
_ ged; Juh 1, 1624 L. Frendraught contra L, Balvenie. July iy. 1666. Burny. 
contra Johnſtown. Feb.17.i672.Smith of Braco contra Roſs of Bulnagouri, Yea, Wan 
randice will take effe& where there is an unqueſtionable ground of Diltieh 
though the Fiar tranſaRed voluntarly to prevent the dittreſs. And though no liz. 
mation be made of the Plea inferring diſtreſs, yet the Wartandite takerh effe> 
unleſs the Warrander had a relevant Defence, and could inltru@ the ſame.  *> 
Warrandice hath no further effe& than what the Party warranted truly pay 
for the Right, whereby he was, or might be diſtreſt, though lels than the vale 
of the Right warranted, Jul 1. 1634. Glendinning contra L. Barnbarroch, Thy 
like upsn re-payment of the Sum given out, and the Annualrent thereof, Hop, 
Warrandice.L. Craickaw contra Lo. Herris. Jax. 26. 1669, Boil of Kelburn comm. 
Wilkie, Feb. 28. 16732. E. of C&rgile contra L. of Aitouwn. This will not hold ig 
. warrandice'of Lands, as to which Lands of equal value, or the whole worth 
what is evicted, as it is the time of the EviQtion is infetred ; becauſe the Buyer had 
the Lands with the hazard of becoming better or worſe, or the rifing or falling 
of Rates, and therefore is not obliged to take the. Price he gave, | Neither 
Warrandice a full ſecurity, 'being but a perſonal Obligmentz and many ting 
. thie Price is not knowns And itthe Warrandice be not abſolute, the Purchaſen 
hazard was the greater : Fut in Warrandice of perſonal or redeemable Rights 
the matteris' ordinarly liquid, and'there is no deſign of h+zajd but an abloluy 
relief, Bur Warrandice hath. no effe& where'there is Colluſion, by being holden 
as confeſt,: or by ſuppreſſing the Farratiders Right, and receiving EY 
Sums therefore : whereby the Right warranted fell In conſequence, Feb; 18, 1679, 
L. of Wedderburn contra Sinclar, March 3. 1629. Mirray contra Lo. Yefter. Nb 
ther where Evi&ion falls through defaulr ofthe Party warranted, when having 
Difpoſition of Ward-lands, with double Jafeftments, he infeft himſelf baſe with 
out the Superiors conſent, and thereby the Lands Recognoſced, Mad. Feb, 1, 
I610, eMaxwel contra Mowbrey. her was it inferred by the Forcfaulture: 
of the Diſponers appearand Heir, —_— Fiar omirted to obrain the Kings Cons 
firmatioh, which would haveexcludedthe Forefaulcure, Hope, Watrandice,He 
hon contra L. of Niddevie. - og, WhFa LPWT 626% - We 
Tis not ſoclear either in Reaſonor PraQtice, whether Warrandice takes effe# 
upon any other -ground than, what is, 'or may be a ground of Evigion, to take 
_ away the Right of the Party WF whom 'the Warrandice is gratitedjudiciallyz #8 
when Land: are” taken away by Inundation, or are become barren - , Or whena 
Right affigned with Warrandice becomes ineffeRual, becauſe the Debitor is hot 
Solvendo ; or when'any accidenta) or extrajudicial Diſtreſs of Damage befallet 
ro the Party warranted, through occafion of the ground of Watrandice, though 
not by legal Eviction, Secondly, Whether Warrandice takes place, whetithe 
Right warranted is taken away, or burdened by a ſubſequent Law. Third 
whether Warrandice in general will extend to the Forefaulture of the Warranden 
own Superior. we 5 
'As to the Firſt, Warrandice relates to the point of Right, and not to the mab/ 
ter of Fa& 3 (unle6 the ſufficiency ofa thing be warranted, which will not extend 
toany viſible or notour Defe&t) and therefore wiil not reach to Accidents, the” 
hazard whereof lies always upon the Acquirer and the Proprietar : Tea, a Claulf/ 
of Warrandice that Lands ſhould be worth fo much yearly Rent,was not extended: 
to Deſolation by Famine, March, 10, 1636, La, Duripace contra L. Joviſpo8. 


as 
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Fit. 3- Infeftments of Property, &c. © 225 
' was alſo found, that a Cautioner being conyeened, and through occaſion of 
Compearance was made Priſoner in a Ship taken prize, had thereby no intereſt 
pon the Clauſe of Warrandice to diſtreſs the Principal for this accidental Dam- 

, Maxwel contra Nisbet of Ladztoun, So that unleſs fomewhat more be con- 
curring than the naked Warrandice, cither by the value of the onerous Caule, 
for which the Right is granted,or Tenor of the Alſlignation, it reacheth nor the 
ffficiency of the Debitor, or the like points of FaR, which is Spotſ;, opinion, Te. 
affignation. And it was lately found, that where a Creditor had given a blank 
Affignation to a Cautioner, who had payed him with abſolute Warrandice, that 
#tothe Cautioner, to whom it was gratuitous for the Creditor to give ſuch a 
Warrandice, importeth not the Sufficiency of the Debitor, Fuly 16, 1663. Hay 
contra Nicolſon and Mitchel, Ic was alſo found, that abſolute Warrandice in an 
Aignation, bearing that the ſamine ſhould be good, valid and effeQual, was 
notto be extended ro the Solvencyofthe Debitorzbut only that theDebt could not 
beexcluded by any legal Exception,cither from theCedents deed or otherways; as 
itheWritaſfigned had beenfalſe, theCedent not being acceſſory,or theDebt null,or 
declared a publick Debt, Nov.24.167 1- Barclay of Pearftoun contra Liddel, which 
quadrats with 1. 4. ff de hereditate & aFione vendite, where Venditor nominis tenetur 
peftare debitum ſubeſſe, Debitorem vero Locupletem eſſe, non tenetur praſtare, 

As to Diſtreſs by ſubſequent Laws when theſe are by way of Declarator of an 
meecedent Right, it is equivalent toa judicial Eviction : Gut when the Law is 
Fatutory introducing a new Burden, as Taxes, Augmentations of Miniſters Sti- 
pends, C*c. It was Craigs opinion diegeſ, de evitione. $,6, Which he reportsas 
the Judgment ofthe Seſficn,that in ſuch Caſes, the Warrander ſhould belyable z# 
pentum lucratus eſt, But Cuſtom ſince hath cleared the contrary, that Warran- 
dice is never extended to ſubſequent Statutory Laws, but that theſe are always 
won the Purchaſers hazard - And therefore a general Clauſe of abſolute War- 
nodice was not extended, to a burden impoſed by a ſubſequent Law, though there 
ws an Anterior abrogat Law to that ſame effe&, Fuly 12. 1667. Watſon contra 
La, Neither was it extended tothe making upofa Gleib, though it was by ver- 
tweof a prior Law, but the Deſignation wasafter the Diſpoſition 3 becauſe it was 
2 burthen the warranded might know, being notour that Defignation muſt be 
made of the Land in queſtion, Jaly 1. 1696. L. Auchintoul contra L. Innes. Yea, 
abllute Warrandice in a Ladies Liferent, which is moſt favourable, was found 
dot to extend to an Augmentation of a Miniſters Stipend thereafter , though 
pounded upon a prior Law, March27. 1634+, La. Dumfermling contra her Son. 
But where a Clauſe of Farrandice did bear, that a Rental, of a Ladies Liferent 
tould be ſo much worth yearly ; it was found effeQual to make up an Abat- 
bentof the Rental by a Miniſters Stipend modified thereafter, July 28,1635. La, 
ladroſs contraher Son. Or tothe making up a Readers Stipend impoſed by a 
paſterior Law . For intheſe Caſes it was the ſpecial Tenor of the Clauſe to up- 
bold the Rental, which would have been effeRual not only asto Eviction in Fure, 
tas to diſtreſs i» faFo by Inundation, Devaſtation, or the like. S 
The intent of abſolute Warrandice being only againſt legal Eviction, it doth 
Mextend to every burden that may affe&t the Land, as to a Servitude of Syze- 
bh, Fothringhar of Pourie contra Lo, Gray. Feb- 11.1692 ,or of Paſturage, Few- 
& Feal or Diver, or toa Thirlage of the Land to the Miln of the Barrony, pay- 
ty the nineteenth Corn, Jane 21. 1672. Sandilands contra B. of Haddingtour. 
Abſolute Warrandice is ſometimes general, and ſometimes ſpecial, againſt Ward, 
liefand Non-entry, &c. with a general Clauſe, and all other Dangers, Perils 
ad Inconveniences whatſoever, as well not named, as named, &c, as to which, 
_— is not to be extended above the greateſt of the ſpecial. But the 

n arifeth, if ſuch Clauſes will reach ſubſequent Wards or Marrizges of the 


tor, or to future Forfaultures, or Recognitions, Non-entries, Liferent- 
Kt cſcheats 
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226 Inftitations of the Law' of Scotland. Lib.F 
eſcheats, &*c. 1t is certain that whatever of theſe burdens befal by the faults 
'the Warrander, he muſt be lyable therefore. 
Abſolute Warrandice being much ſtronger than Warrandice from Fa and 
' Deed, which reacheth not only to Fafts of Commiſſion, but even to Omiffiq 
of Duties ; and therefore, if the Warrandice be but by the Author, anq noth 
the Superior, theſe ſubſequent diſtreſſes will not reach the Authcr, unleſs th 
Clauſe bear expreſly, ſuch difireſſes pai?, preſent or to come; and fo thongh the Fes 
were extin@ by the Forefaulture or Recognition of the Superior, or burdeneg 
his Non-entry, or remaining at the Horn; Theſe occurring after the Diſ. ofit 
on will be upon the hazard of the Acquirer, and not the Author Diſponer + But 
If the Farrandice bein the Superiors Charter, burdening himſelf, it will be &. MW 
tended to all ſubſequent Diſtreſſes through his fault, and ſo to Recognition, Lif, $ 
rent-eſcheat orNon-entry,but it willnotextend to the Forfaulture,orRecogniticn, MW w 
m 
le 
or 


or other fault of the Superiors Superior: Neither will it extend to the Ward or the 
avail of the Marriage of the Superior bound in Warrandice, falling thereafter, un 
leſsit be ſo expreſt z for no provident man is preſumed to guard againſt thele, uy. 
lefs it be ſo expreſt 3 and therefore, there 1s little advantage by ſpecial Clauſs 
of Warrandice - For the general Clauſes reaches all EviQtions from anterior Cay. Ml fer 
ſes, yea, the effe&is the ſame, though there were no Clanſe of Warrandice &. W $% 
preſt, if the Right warranted be for Cauſes onerous, viz. Sums of Money, « M 
equivalent value, unleſs by the ſpecial Warrandice, future Deeds inferring Evidj, Ml feti 
on,or which would not infer it ex zatura rei be expreſt, But Warrandice is neverin. ppt 
ferred from[nfeftments from the King,asSupreamdSuperior,not ating privato Jar, | 
and though they were expreſt, would have no effe& 3 neither are the Warran. Ml fedf 
dices of Infeftments by Church-men effeQual againſt their Succeſſors in Office; MW Dif 
yea, expreſs Warrandices of Feus or Tacks of Kirk-Jands thereafter annexed to e 
the Crown, after the ſaid Warrandice, doth neither reach the granters thereof, WW ang 
nor their Succeſſors, Parl. 1587, cap. 29. The reaſon whereof is there rendered, MW hav 
becauſe the Church-lands were annexed tothe Crown by ſubſequent Laws, of | 
' 47. Infeftments do frequently bear Conditions, Reſervations, Proviſions and Ex. I Ii 
ceptions, which give great ground of debate, which therefore muſt here be iſ aÞa 
cleared, There is noqueſtion but Infeftments may either be pure or conditional, i there 
and ſome Conditions are implyed fromthe Nature of the Right, and are effe&ual, pai 
though they be not expreſt: 4s in Ward-holdings, the Vaſſal cannot aliena 24:1 
- without hisSuperiors conſent, which is as effeQual as a reſolutive condition, where iſ pret 
by if the major part of the Fee bealienate, the whole becomes extin and return | caſe 
to the Superior as he gave it. wb 
48. Infeftments of Warrandice imply this Condition, that they ſhould takeno If {erviy 
efiet, butin the caſe of Eviction of the principal Lands. Infettments for reliel I giver 
of Cautionry, implys this condition, that they ſhall have no effe& till Diltrek, Fi 
and that they ſhall ceaſe by Relief. Infeftments for ſatisfation of Sums, imply Y ment: 
this Condition, that the Sums being ſatisfied, they are extin&, and the Authon I all hj 
Infeftment revives and ſtands valid without neceflity of Renovation. Bw 
' 49-Infeftment given for a particular Office, and bearing not Afſfigneys,or Sub I aW: 
ſtitures,as to be an Enſign-bearer, Advocat, or Chaplain,with Lands and Annual 
rents annexed, does imply this Condition, - that the Heir be capable to exec 
theſeOffices;and thereforebyhisinability they ceaſe, unleſs they be grantedtoA4llig, 
neys,with power of Subſtitution,in which caſe they may be performed by another, 
50+. Infeftments by Excambion do imply this tacit Condition, that if the one 
Tenement Excambed be evicted, there is recourſe to the other Tenement with 
which it was Excambed, for therein Excambion or Permutation differs from Sale; Wl 3Sar 
this recourſe is cffe@tual, not only to the Heirs, but to the ſingular Succefiors 
both Parties, whether by voluntar or judicial Rightsz and therefore Regrels wi. 
ſaſtained againſt an Appryzing, prior to the Evidtion, without neceſſity tl I 6.58 
ſtruQthat the Excamber had Kight when he changed, it being —n_”- as. F1 
ElLverc oy = 
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&dlivered his'Kights to the other Party z and therefore an old Charter from the 
Kipg, bearings he Lands to have been Diſponed in Excambion for the other parties 
i Longs, and ex] reſfing Regreſs, but without mention of 4hgneys, yer was found 
8 effecualto a fingular Succefior, July 14. 1629. L, of Wairdeſs contra L. of Bat- 
TK. ' In this Procefs it was found, that no perſon needed to be cited but the pre- 
\ BW nt Proprictar of the Lands Excambed, and the Heir, or appearand Heir ofthe 
\ maker ofthe Excambion, al 2. 1629. ##ter eoſadems; and that Regrels waseffeQu- 
; alagajoft an by ape the Excambed Lands, and was ſo decided, Dec. 21, 1623, 
, « : 
t 


E. of Montroſe contra Ker. | We 
$1. The Law dathalſo introduce Conditions in fnfeſtments, which do not a- 
| WM riſe from their Nature, as in Feus, by the comman Feudal Law, and by ſpecial 
\ WY Statute with us, whereby if the Feu-duty be not payed by theſpace of two years 
| El whoſe&together,that theFeu ſhall beextinQ &loft,Parl 2597 .cop.246,S0 the Rg- 
+ man Emphycenſye by three yearsnor payment, became void, /, a.C.de Jure Eepbyt. 
» I tt is therefore beyond doubt , * that ſych Clayſes are cffeftual, whether expreſt 
» W@ ornor expreſt iy the Infeftment, ak — 
" 52. It is alſo incomtroverted, that Liferents one or more may be effeRually re- 
ferved in Infeſtments, which will =. therewith as a real burden to- all fingular 
:. W Succeffors, and needs no other Inteftment. * TIES) 
x 53, Inteftments are alſo ſometimes burdened with the Exception of other In- 
jj Ml fettrments, which Exceptions, if they be in the Diſpoſitive Clauſe, as a burden 
» i vpon the Infeftment, they are cffeRual againſt ſingular Succeflors, | 
t, 54. Iofeftments are alſo frequently burdened wjth Faculties or Powers to af- 
n- | for burden the Lands, or others Diſponed, and that either abſolutely at the 
©; Ml Diſponers pleaſure, or tor ſuch Syms to Children or Creditors 3 which Clauſes 
to Ml ure frequent in the Diſpoſitions by Fathers to'their eldeſt Sons, and are "1 


þ| 
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of, woly Interpret 2gainſt'them and thejr Heirs,thoughthe way of burdening 
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d, I dave been defettive; as by a baſe Infetrment, not clad with Poſſeſſion, or by Bonds 
of Proviſion, though no Jafeftment follow, as. was found inthe calc of the Ke 
x. I iQ of Roberr BE, of Carnwath contra'Gavin E. of Carrmpath. Anda Diſpoſition | 
be I 2 Father to his Son, with a power to burden withſuch a Sum, a Bond granted - 
al, I thereafter to his Daughter, without mention of that Pgqwer was found effeGuz 
a, WI zgainft the Son, in fo far as was not ſatisfied with the Fathers Moveables, Jawe 
nt 241677. Hopringle contra Hopringle, though rcheſe might be more ſirjfily Incer- 
re If pret io cthecaſe ot fiogular Succeffor. acquiring for onerous Cauſes, And inthe 
rn; I caſe of the Creditors of Movfiral contrathe Children of ,Mox/wal, Dec. 11. 1699. 
I %bo baving Diſponed his Eftate to his eldeft Son by his Contract of Marriage, re- 
no i ſerving a Power to himfelf to burden it with ſuch a Sum to hjs Bairns, aving 
liel J given them Bonds of Provifion with a baſe Infefiment, the fame was preferred 
«> © without Poſſeſſion, -by vertue of the refervation,to the poſterior un eft- 
ply I. ments of che Creditors for prior Debts, ſeing he had then an Eſtate, ufficient for 
on © all bis Debts, and his .Bairos Portions, . Andit is no leſs certain that all the Clay- 
kscontainediin Infefiments are not real burdens, afte&ing fingylar Succeffors,fuch 
ub & 3Warrapdice, which only obligeth the Warrander Nas, 1 Heirs, and 1s meerl 


. 


- #ſonal 3 ſochen the Gifficulty remains, what Clauſes inſert in Taſeftments 3 
-rce WI real burdens, effeual againſt ſingular Succeſſors. 3 — IRE 
is 455. Furſt then, If the 7afeftment bear a provifion that the perſon Jn- 
pd I 


&ft ſhal Pay ſuch a Sum , or do- ſuch Deeds to ,a third party, this 
ut a- perſonal Obliggment,. and will. not affe ſingular Succeffors. 


one FI. vill impare 

vi Ine the Diſpoſicive Clauſe being expreſſly burdened wich payment of ſuch 
le; I 3Sam, or beacing, that wpon rb Sin liep the Inf fre granted, a by + 
0 Bl ewe, fnch 2- Clauſe was found effec | 2gainſt 2 bngular Sycceſlpt, hearing 0n- 
4 F.aProvifion in the Viſpofit:ve Wards, that hi Lands Poglathe id 


of OO hich nas ſtained agaghion Apprpiegs Nep'7-.1670, Fahiep, 
aſs Omlr 


- 


> ” p DIG n ” b 
"þ w mY GS *. x 24 4.-.£ - "OO: N " 5 . 4 
FE, - SI p45 wp a of bet 6 £3.24 <4. watt A Ef od I ER IS oi as 6. hs ix: Bak 1 nd _ G "FE - ns  SLIEY: 
2 C 2 Si he Rot EN Eads EE ES oo OAT EL beats; - 648 Cl AS ine In RE —_— 
2 £ 1 SY by. "R , E _ > "© "RS Fy Lo IE4s k . _-—- * * hy” i» £ $4 3&5» = 
0 of. 8 64 El dy \&- a 9 4 E325. T4. - te? \ od) Fa y —_ ix ' tt » : , . 
. og ia,  / - PT "I ;.4 y —— 
” 4 — -0 _ = . 
” S F oo F * # j ” zW 555 , 7 - 
1 PP | j "== a 48 & 
Y , 
9 


PEE _ e. 5 a AR e ad > ba. kd TTY ES = MW. 4 MENG hs alc" 4-e rags, ne LS G. ” . + «0 WED 52: OY # ES: af th "POT. $0 « 
2 rea tt, BRL IM bk - c * ES ; : os ” —— 7, f A x WY Ie Re FLCE F y Le ONOSs NE: Wo A TSS [£8 $0 ag. ya eras af; i D-IL? 
k j "Y y _ .. " , of k P 
| | n(iitutionsrof the Law of dcotianc 
| & * Q 
228 — \ : , : G _ . - * . 5 v9 


. Adamſen, + Here there was a Clauſe irritant in the Diſpoſition, .but it was noty i | 
the Chazter. Daw ghd FF = $1 
56, Proviſions or Conditions-in Infeftments, impoſſible ar unlawinl, if the 
be conceived as Suſpeniive Clauſes annexed ro the Diſpolicion, they !annul the 
ſame: Butifthere be Proviſions otherways ad jeted,, though they be in the Ten 
of a Clauſe irritant or reſolutive, they are voidias,not adjeRed,- 
- 57, ;Provifionsal(o inconſiſtent with the Nature of the Right,. are ineffe& 
as if it were provided that the Vaſſal ſhould nor owe Fidelity to his Superion, 
Fesd, 2, t; 3. orithat the Right ſhould be valid by the Charter withouc Seafig 
theſe Proviſions are inconſiſtent and null, ft 
58, .It is much debated amongſt the Fead5ts, about Clauſes &e no» aliexing, 
with an irritancy or reſolutive Clauſe, or that the Fiars ſhould: contra no Dehy, 
by which the Fee might be alienat, or the Tailzie changedg: and:they are genera. 
ly for-the Negative, that a Clauſe prohibiting contraRting of Nehr,. or Gmply ng 
toalienat, -are inconſiſtent with Property, albeit they maybe effeRual if j quz 
lified, that no alienation be made, or Debt contraced- to affect the Fee, or. 
ter the Succeſſion without Conſent of the Superiour,. ot ſuch other-perſons , by 
that being abſolute, they cannot be effeual againſt ſingular Succeſſors; wheres 
theſe limited Pcohibitions reſolve but in Interditions, and being contained inthe 
Seaſins Regiſtrar, they are equivalent co Interdiions, publiſhed and Regiſtry, 
though many ſuch Clauſes have been in Tailzied Inteftments, yet none of then 
have come to be debated, bur that which was in the Tailzie of the Eſtate of Sty- 
mont, Tailzied to Annandails Heirs Male of his Body, whilks failing, to Bu 
waird and his Heirs; with a Clauſe not to annailzie or to contract any Debt, or 
any deed, whereby the Lands might be taken from the Heirs of Tailzie, othes 
wiſe the Contraveener ſhould pſo faFo loſe his Right z and the next perſa 
who would.be Heir, ſhould have Right, which being at length contained in the 
original Seafin, and all the ſubſequent Seafins, was found effeRual to annul the 
Right of Fames Earl of Annandail, who contraveened, and of all his Crediton 
who appryſed for his Debr, Feb, 26, 1662. Viſc, of Stormont contra Creditor 
of Annapdail, By the 22 AQ Parl, 1685,Clauſes irritant in Tailzies are approya 
as effeQual againſt Creditors,and Succeſſors, being once produced betore the Lord, 
and approven by them, & the original Tailzie being Regiſtrat in a ſeparat Regiſt 
for thac purpoſe, and being repeated in all the Succeflors Seafins,which if they 
- mit, itſhall infer a Nullity of their Right, but ſhall nor prejudge Creditors ſocov 
tracing bong fidez..,which weakens thefoimer Tailzies, with Clauſes irricant, 
And generally, all real burdens of Lands contained in Infeftments, thoughthy 
give no preſent Right to theſe in whoſe favours they are conceived, nor cann«i 
oivethem any Fee of the Lands, yet they are-real burdens, paſſing with the Law. 
ro fingular Succeflors, though they bind them not perſonally, but the Groundd 
_ the Land by Appryſing or Adjudication: as if Lands be diſponed with the bu 
den of ag. Annualrenc forth thereof, to ſuch a perſon and his Heirs, this will ox 1 
conſtitute the Annualrent, but may be a ground of Adjudging an Annualrentait 
of the Lands. Inall theſe Caſes, Purchaſers by yolunta:y Diſpoſition, are pi 
ſumed and ought to ſee their Authors Rights, at leaſt a Progreſs of fourty yean, 
whereby they may know ſuch Clauſes and conſider them in the Price, or othe: 
ways ſecure themſelves againſt them, | | | 
Clauſes de non alienando, or non contrahends debitum, are moſt infayourablea' 
" inconyenienc, ſpecially when abſolute , for firſt Commerce is thereby hindered 
- which is the common Intereſt of Mankind, Secondly, the Natural Ob89E 
of providing Wives and Children are thereby hindered, which cannot Jawil 


be omitted, . Thirdly, It is uareaſonable fa.coictog Eſtates, deſcending from PW 
.*deceſſors,, and not to. Jeave our Succefſors in the ſame Freedom that our PredecvſW/ Veene 
"ſors leftus, whereby, though they have the ſhadow of an Eſtate, yer' they IMW-the-1 
- become miſerable, asif they ſhould happen, to tall into Captivity, or inaoy Th | ao | 
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"Rn that would infer a conſiderable Fine, againſt which no Clauſe cat ſecure, 
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n being diſabled to borrow. they behoved to be denunced to the Horn, & thetes 


by their Literent Eſchear fall ro their Superior, which no ſuch Clauſe can prevents 


and therefore if. any man have ground.co ſulpe& the Frugalicy of his Succeſſor, he 
may provide a part of his Eſtate by a Tailzie, diſabling that Succeffor to contract 
Debt without che conſent of ſuch Perfons in which he confides, leaving ſome 
tof his Eſtate to his Diſcretion.: For ſucha Clauſe irritant beiog in the Seaſin 
publiſhed by Regiſtration, may be ſuſtained as equivalent ro an Interdidtion z fuch 
Clauſes are alſo much more tolerable in Lands acquired by the Fiars own Induſtry, 
wherein if there be inſert a Tailzie with a Clauſe de non 4/ienando, to be infertin 
the Original, and all ſubſequent Seafins, and bearing Proviſcons for the Wives of 
Succeſſers, mot exceeding ſuch a Proportion of the Fee, and for Children onlyto affet# 
h 4 Proportion of the Free Rent + Or it Perſons having no near Relations of va- © 

, preier others of their Name or Kin to their Eſtates : Or in caſe of mucual 
Tailzies,. ſuch Clauſes limited as aforeſaid, may be much more tolerate, Bur 
Clauſes of chat nature have never been attempted, but in proper Tailzies where 


they are diverſe nominat Branches, which are neither Heirs of Line, nor Heirs 
Male to one another;and where the main Deſign isto preſerve the Tailziezfor when 


all the Branches are of far Relation, the Preference of the firſt is not much abovye 
the reſty and therefore, the other Branches have by ſuch Clauſes jus acquiſitum, 
and are not fimply Heirs;' bur partly Creditors to the firſt Branch , and theretore, 


though there were no Clauſe irritant, they might reduce Alienations meerly Gra» 
taitous. or Fraudulent, eſpecially when done,not by the Heirs of Line or Heirs 


Male of him,who conſtitute the Tailziez tor theſe are always in every Tailzie in 
the fi:ſt place, and while the Fee continues in them, itis rather a ſimple Feethan 
Tailzied; as it becomes again, when all the Branches of the Tailzie fail, 

-, The Perperuities of Eſtares where they have been long accuſtomed, have ſuf- 
fciencly manifeſted cheir Inconvenience, and therefore, Devices have been found 
out, to render chem ineffe&ual : Only the Majoretuws of Spain hath been moſt 
reaſonable 2nd ftable, that the King Nobilitating a Perſon of Meritand Fortune, 
either by the Kings Gitr, or his own Right, that Eſtate can neither be 4lienate 
or-burdened, bur remains Alimentary for Preſervation of the Dignity of chat Fa- 
mily, Bur theſe Perperuities in Egland are now eafily evacuatz Firſt, by Wars 
rands to Sell, purchaſed in Parliament, which paſs without much Difficulty s and 
itthey become frequent with us, it is like we will find the ſame Remeid : they 
ae alſo evacuat by a fimulat Aion of Fine and Recovery, whereby the Purcha» 
ſer pretends that he is unwarrancably Diſpoſlſeſt of ſuch Lands by the preſent F1- 


#, who colludes and.is fileat, having received a Price or other Conſideration, 


b that cheſe Sentences, though Colluſive, muſt be irrevocable, In Taikeies, 
the Heirs Male or Heirs of Line of every Brahch, being the Ifſue of the firſt Per- 


fog of thar Branch, do ſucceed; 'and therefore there is a good Caution by the 


Law of Exgland, that after the poſſibility of Iſſue is extin&, the preſent Fiar, 
ando no moreas to the Fee,burt what a Liferenter could do; For the next Branch 
being ordinarly altogether Strangers to that Fiar, little care will be taken to pre» 
ſerve the Fee, (250 , 
In the Tajlzie of Stormount, the whole Eſtate was' not comprehended, and it 
mdiſtinQly provided, that in caſe any of the Heirs of Tajlzie for the time ſhould 
Contraveen, that the Right ſhould be divolved on that Perſon who would ſuc- 
ed, if the Contraveener were dead : But in (ſuch Tailsies, tormerly it was not . 
h clearly ordered, - being only provided, that the Contraveener ſhould loſe his 
Right, and the next Heir of Tailsie ſhould have place, whereby it remained du- 
Nous, 'whether the next_ Branch of the Tai/zie were meaned, ſo that the Contra- 
Veener loſed his own Intereſt, and all deſcending of him ; or whether he lofed 
-le-lacereſt ot all deſcending off that Branch : or whether he loſed only his own 
-Ferſonal Ineereſt, wherein the Deſign of the Confticuter -of the Tailzie mighe 
;& dubious enough, | F if 3 59. To 
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.- 59, To Sam-up this important SubjeR of Tailsies, let us confider the Bf Wl # 
thereof, according to the ſeveral ordinary. Tenors of the ſame, and how tart 
Fiar or his Heirs of Tei/zie is bound up thereby , we muſt eye en betwirt 
Tailzies having Clauſes not to alter,burden or alienat: And theſe that are fimply. 
without any expreſs reftrigive Clauſe, Secondly, Betwixt Tazlzies made treely;aq 
theſe that are made for onerous Cauſes, Thirdly, Betwixt theſe that have Clauſy W wa 
Reſolucive or Irritant, and theſe that have only ſuch Clauſes by way of Obligai, WM F« 
on, Proviſion or Condition, by 
As to the firſt Caſe, -It is a general Rule, that quiſque e# rti ſua moderate 4 8 © | 
arbiter, every man may diſpoſe of his owa at his pleaſure, either to take EffeQ yg MW do 
' his Life, or after his Death, and ſo may provide his Lands to what Heirs he pla, W her 
eth, and may change the Succeſſion asotr as he will, which will be compleated ty MW «1 
Reſigning from himſelf and his Heirs in the Bee in fayours of himielf, and fuchy, MM ry | 
ther Heirs as he pleaſeth to name in the Procuratory, whereupon Reſignation by. © ved 
ing accepted by a Superior, and new Infeftment granted accordingly, the Suceel. W Yet 
fion is effecually altered z yea any Obligment to take his Lands fo holden, wil i orC 
oblige-che former Heirs to enter, and todenude themſelves for Implement ofthy MW 01s, 
Obligmeac, in fayours of the Heirs therein expreft 3 and it the Superior refuſe MW real 
accept the Reſignation, or to give Confirmation, there will follow an Adjudics WW. ritar 
tion for Implement of the Diſpofition, whichis ordinar,and thereupon the Super whe 
or muſt receive-the Adjudger; ſo that the firſt Conſticuter of a Tailz/e, or ay i Succ 
Heir (ucceeding to him, may change it at cheir pleaſure , unleſs the 7i/ejt be i duRt 
for zn onerous Cauſe, as when Tas/zres are mutual, then the firſt Conftituten P 
of the mutual Tai/zie-cannot alter the ſame, although cheir Debrs may aﬀe&the I the | 
ſame; yetno fraudulent or gratuitous Deed-can alter or evacuat ſuch Ta#lzies; wi 50c 
therefore, a mutual -Contra@t betwixe two brethren, obliging them, that wha I there 
Lands they ſhould fucceed to, or acquire, ſhould be taken to the Heirs of ther IM 
Body, whilks failzing, to the Brother and the Heirs of his Body, &sc. though JW Pot © 
thereafcer either Brocher took their Lands,otherways to their Heirs whatſomeye, 
whereby Sifters having facceeded to one of theſe Brothers, they were decerned t 
gdeaude themſelves intavoars of the other Brother, Fun, 14. 1631, Sharp cont 
Shurp. Bur chis was declared not to hinder the Fiarfor che time ro (el] tor a ration 
Cauſe, only withour Fraud to evacuat the Tailzir But if the Cauſe onerousbedl 
te import, ithan ro grant and continue a Ta#lzie, it will import no more than one 
perfeingthelafeftmentby fuch a Tailzce, whereby the hope of Succeſſion ariſeth 
© 'theſe Parties, in whoſe tavours the Fiar is obliged cotake the Tus/e5e, buthe wi 
not"toend obliged ro continue the fame, bur thar he might alter it thereaſir, 
without  refounding rhe Money he got for granting it , being but of hit 
value, as was equal only to the hope of Succeſſion, which behoved to be unde 
Mood of alteration ſine dolo; Fuly 15, 1636, Deummond contra Drammond. © 
;Heirs of. Proviſion by Coneracs of Marriage, are in part onerous, being gs 
xedifor a 'Tocher, and the Intereſt of the Wife concerned z therefore they &@- 
mot bealrered by the #usband at this ipleaſure, but do exclude all fraudulent, « 
mmeerly gratuirous:Alceracions, as hath'been ſhown, SeRiontourty three, 'Bit 
« if here be an expreſs obligment not to alter the Tailzje, albeir that will not# 
"Title tothe Heirs of Blood:otthe-preſent Biar, 'to quarrel his Deed-or Alteration 
yer :it will give [Intereſt co -any-other Branch of-che Ta#/z4e, whether to the P&- 
-ſon naminat 'or this Heirs, to quarrel and xeduceſuch Alterations, though iell 
mar exclude Alrcracions by Appryſing -or Athudicarion, for Debrs-truly borrowed 
, #+by the Fiar 4 -and: therefore, 'a Tailzie of a'Sum of Money, lent in-theſe Ter, 
£0 bepayedto the.Creditor and the Heirs of his Body ; whitks failzing-to che 
cher andthe #eirs of his Body /whilks: failing, 'roa Perſon named 2nd (his #a# 
'and Aſligneys whatſomever, with -a Proviſion, that the-Ereditor and his'H#" 
1ſhoulddo mo [Deed hurcful to the: Tiles, nor the:Debitor ſhould not pay with 
-ourconſcac of :the Heir'of To/lsic named, was itound-to give Iatereſt to ee 


3. Infeftments of Property, &c. 23t 

&: Heir of Tailzie,to declare that the Sum was unwarrantably uplifted, or pays 
ed without his Conſent or Order of Law, by conſigning it to be imp'oyed in 
the ſame-Terms, andthar though he was Heir of Tai/zie to the Uplitter, char 
he was not obliged to fulfill his Deed or warrand his Diſcharge, being contrair 
rothe Terms of the Tai/zie; as to which Terms he was Credicor, reſerving al- 
ways to lawſul Creditors, how tar they could affe the Sum for the Fiars Debr, 
Feb. 3. 1674+. Drummond contra Drummond, And a Clauſe in a Bond, where- 
by a Woman obliged her ſelf ro Reſign Lands in favours of her ſelf and the Heirs 
of her Body, whilks failing, to the Heirs of her Father, and obliging her ſelf ro 
do nothing contrary to that Succeſſion, whereupon Inhibition was uſed before 
her Marriage, was found effectual againſt her and her Husband whom the marri- . 
ed thereafter, and diſponed the Lands to him and his Heirs, as being a volunta- 
ry Deed, , without an equivalent Cauſe onerous, albeit che Fathers Heirs beho- 
ved to be the Womans Heirs of Tailzie, Fan, 28, 1668. Binnit contra Binnie, 
Yet theſe reſtriting Clauſes without Irritancy, though conceived as Proviſions 
or Conditions, if they be not in the Inveſticure, albeic chey be in prior Obligati- 
ons, Diſpoſicions or Contracts, there isno Pretence thence to affe& the Fee as a 
real Burden,and even though they be contained in che Inveſtiture;ſeing Clauſes ir- 
'ritant uſes to be added thereto,they are underſtood to be but perſonalObligments; 
whereupon no Diligence having followed, they cannot be effeual againſt ſingular 
Succeſſors, whether by Legal or VoJuntary Diſpolitions:Except in the Caſe of Re- 
duction on the Ac of Parliament 1621, againſt fraudulent Alienations. 

Property being thus Conſtitute by Infeftment, it is to be conftdered what are 
the Particulars it comprehends and implys; though not expreſt, wherein this is a 
oneral Rule, thac Lands being Diſponed with Part and Pertinent, all is catried 
thereby that falls under the Denomination of the Lahds Diſponed, 4 cels a4 
czutrum, andall chat in the time of the Diſpoſition was accuſtomed to follow it, 
pot only as Servitudes, but even diſcontiguous Parcels of Land, which were not 
known as diftintFa tenementa, or Parts of any other Tenement, except what 
the Law reſerves, or the expreſs Proviſion of the Superior, | 

60, The Law reſerves all theſe things which are called Rega/la, of Firs pubs 
lics, which the Law appropriateth to Princes and States,and exempteth from 
privat uſe, unleſs the ſame be expreſly granted and Diſponed by the King 5 and 
Itthe Superior be a Subject, it he have any of theſe Regalia from the King, they 
remain with his Superiority,unleſs he expreſly Diſpone them to his Vaſſlalz8 the 
Sperior may have them trom the King, either expreſly in a Tenement holden 
ofthe King, or tacitly, when Lands are erected by the King to him in a Baro- 
by, or any higher Dignity, whereby many of theſe Regalis, are comprehended, 
3wonig being omen Univerſitatis,yet that will not comprehend all,as Firff, Mines 
ad Minerals ot Gold and Silver, or Lead of that fineneſs, that chree half-pen« 
wes of Silyer may be fined out of the pound of Lead, which Mines are declared 
tobelong to the King, wherever they can be tound, Par, 1424, cap, 12, But 
Mines of Iron, Copper and Lead of leſs fineneſs, belong ro the Proprierar, 
Te not accounted with us Regalia, though in ſome other Countreys they be. 
tendly, Neither do Treaſures found in the Ground belong to the Kings Vaſlals, 
though their Lands be erected in Baronies, unleſs they were expreſt, A Treaſure 
&Money hid in the Ground, the owner whereof is not known. /. 1. C, de theſaur. 
k31,4, 1-f, de aq. rer, dow, Thirdly, Though all Proprietars have the Privi= 

eof Fowling within their own Ground, yer Swans are particularly reſerved to 

e Kings and theretore, the Priviledge to kiil Swans, is not carried under the 
Une of Barony,unleſs they were particularly expreſt, Fourthly, Confilcat Goods 
WU not carried, even under the name of Barony, unleſs they be expreſt, 

61, Yet there are other Regelia, which are carried under thename of Barony, 
Ugh not expreſt, as Jurisditions and Courts, Fortalices, Salmond Fiſh- 
a, Foreſts, and Hunting of Deer ; and _ Ports with their petty Cuſtoms, e« 
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ſtabliſhed by the Kings Grant, or long Poſſeſſion, for repairing and upholding. 
theſe Ports; which therein differ from Cretks and Stations, which are natural; 
but Ports are builded artificially, and need frequent Reparation. y 
62. Juriſdiction and Courts are comprehended in Barrony) in ſo far as concemy 
Civil JuriſdiQion and Blood-wits, or leſſer Crimes, but will not reach to Cagy 
tal Puniſhment, unleſs the ſame be expreſt, as it uſes to be when the priviledzegf 
Pit and Gallows are expreſt, or Out-fang and [n-fang T heif, . which ſeems to & 
tend to the puniſhing of no more Crimes but Theft 3 and theſe who have only 
In-fang Theft, can only puniſh T hieves taken in the Fac, And though Couny 
be expreſt, they will extend to nothing Criminal, no not to Blood-wits, unje 
theſe be expreſt; but only to civil Debates requiſite for the Proprietar, as tos. 
termine Differences among his Tennents, Neighbourhead, Multars and ſmalle 
Mattersz or to conſtitute a Bailly, who may judge betwixt the Proprietar ang 
his Tennents, as to his Rents, Duties and Services z and alſo may determine dif 
ferences among his Tennents. But all JuriſdiRtion is Cumulative with, and 
Excluſive of the Superiors JuriſdiQion, fo that there is place of Prevention. The 
firſt Attatchergif he proceed is preferred - and if the Superior and Vaſlal atratch 
together, the Superior is preferred, unleſs Cuſtom or Preſcription have exclude 
the Superior, which ordinarly takes place. | 
63, The Courts of Vaſſals, though they be Barrons, and have the Priviledpe 
of Capital Puniſhment, are not of the ſame Extent and Importance, as the Sen- 
tence of the Judges ordinary of the Kingdomz ſuch as Sheriffs, Stewarts, Bail 
of Royality, Regality and Burghs, For firſt, The extentof their Juriſdiion j 
not ſo ample. - Secondly, Th of all Barrons and Free holders,ws 
of old ſubordinat to the Sheriffs and other Judges ordinary, within whoſe Ju: 
riſdiQion the Lands lay, Perl. 1553, cap. 95- And then there was place for falſing 
of Doom, or appeal to the Sherift-court, who was to warn the Parties upon 
fifteen days, and make the Suitersof the Sherifidom Ward thereupon. Where 
by it appears, that the Free-holders of the King, who owed Suit to the Sheri 
court z at leaſt an Inqueſt of them were toconcur with the Sheriff in diſcuſſing 
theAppeal from the Barron or Free-holder - But now theſe Appealsor falſingot 
Dooms from anyCourt to another, have been antiquated, and wholly in defuetude 
fince the Introduction of Advocations, which is a far more excellent Remedd; 
for thereby Cauſes are not ſtopped at the Choice or Humor of Parties : But the 
Reaſons of Advocation are ſpecially conſidered by the Lords, whether they be 
relevant, and have ſuch {nftruftions as can be expeRed before diſcuſſing, al 
the Subjects are further ſecured by the late AR of Parliament, that Poynding 
cannot proceed without a Charge be given and expired, which in all Decree 
proceeding upon Citation, requires fifteen days : In which, Addreſs may be 
made to the Zords, Thirdly, Decreets of Barrons have no Execution by Hornieg, 
which goeth of courſe upon the Decreets, Precepts and Executions of other Jud 
ges ordinary z ſo thatall the Executionupon their Sentences, is only P-:ynding, 
or Corporal Puniſhment. As to which, ifthere be any Proceſs for Capiral A 
niſhment, the Zords will -very eaſily grant Advocation, asthey do advocat Cai'Wh 
ſes from Inferior Judges, not only upon Incompetency, but upon Intricacy an 
Importance: So there being nothing more Important than the Life of Manthe 
would eafily advocat ſuch Proceſs, wherein Barons ſhould not proceed ſummir- 
ly to Execution. But both they and other Inferior Judges ordinary, ſhould if 
ter Sentence at leaſt abide Terms ot Law by the ſpace of fifteen days, that the 
Lords may give Remeed by Advocation or Suſpenſion of Execution : For 
though the Lords have not Criminal Juriſdition, they do ordinarly advocat, and 
by the fame Reaſon may ſuſpend Criminal Proceſs, till che Kings pleaſure be 
known, but chey ordinarly advocart,to the effe&t the ſame may be remitted to coil}. 
petent and unſuſpe&t Judges ſo that if there were any doubtfulneſs in the Cat, IN Uhem 
the Lords would remit the Caule to the Juſtices. Foxrthly, The Courts of Br BN Wi J' 
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To As the Courts of Barons and Free-ho)ders have theſeReftritions more than 
the Inferior Judges, fo they have this advantage ordiriarly,- that 'all the Profits 
and (ſacs of their Courts beleng to:themſelves3z. whereas Sheriffs, Stewarts and 
Failiffes of Royalty arecountable to the King, ſeing theſe” are the Kings Courts: 
But Bailiffes of Regality are not countable, - becauſe though they 'be the Kings 


Regality. If then an Tofeftment contain Courts, the Pofites thereof are'cartied 
therewith, though not expreſt ; but ordinarly they bear cums curiis earumgue ex 


itibus, And therefore the Amerciaments of-Courts, or their other [fſaes, ortheir 


Priviledge on the breakers of Arreiftments, looſing their Tacks: to their Ma 
ters within their Baronjes, are not' comprehende@ within'publick Confiſeations 
teervedto the Kings ©, © + ns RITES S E287 
.65, Fortalices are alſointer Regalia, and are not carried by the Fee, unleGexs 
preſt,or at leaſt the Lands be'ereRed in'a Barony. By Fortalicesare underſtood, 
all Strengths builrfor publick Defence ; whether that appear by common Tame, 


or Reputation, fuch as all the Kings Caſtles, -whereof miny* are now'in privat 


hands, as Proprictars, or Heretable Keepersthereof, or Conſtables of the ſames 
ſuch are the Caftles of DunHRafnage,  Carrith, Skipnes, and others belonging to 
the &, of 4rgy/; the Conſtabulary of Forfar, belonging to the E. of Strathmoreg 
the Conſtabulary of Dwndee;&c. And when theſe Caſtles are diſponed, either 
in Property or Cuſtody, 'the' Infeftments thereof carry therewith, not - only 
the Bounds of the Caſtle, 'but the Dependericies thereof; as Garderis," Orchards, 
Parks, Meadows, and other gronnd poſſeſt by the King or Keeper for the uſe of 
the Caſtle, 'and all Rents, Annuities, JuriſdiQtionsand Privitedges thereunto be- 


loaging ; which may be inſtructed by their Charters, their Court-books,' or o= 


ther Wries or Inſtruments, and even by Witneſſes, ' proving long Polltffion ; 
{o;tho an Infeftment of Conſtabulary, buir only ip general, 0fficivav conftabuls. 
rj: cuny feodis & divorits ejuſaem, yet it was found to extend: tothe-praclai 
ad.riding of Fairs, anterior tothe Conſtitution of thie Office, and exercing Cris 
givalJuriſdidion in theTown,where theFairs were held,during theſeFairgbut not 
toextend to otherFairs recently granted by theFing,or to-atiyJurifdifionat other 


times, Joy 8. 1676. E- ofKingborn contra the Tqwnof Forfar, Thelike was done 


the Proceſs betwixt Lo. Hettown and the Townof Dwndee,Decig. 1679. wherein 
multitudes of Witneſſes were examined upon either part, And the Emolaments, 
Priviledges,/ and JuriſdiQion of the Conſtabulary, were decerned according to 
the Probationz and particularly, 20 ſhillings Sterling yearly, for which theTown 
cfDundee counted in Exchequer, as —_ p to the Conſtable, whichwasfound 
belong to the Office, albeit there was a Diſcharge thereof granted tothe Town 
by $criwzour,Conftable of Dundee, which was not found al againſt La" Hai+ 
(ws, his fingular Succeſſor inthe Office, by Appryfing. 6 2833310 7 
+66, The Caſeis more doubtful as'to other Fortalices, which arenot repute to 
wvebeeq the Kings Caſtles: '' Craig's opinionis, that all irong Holdsareprefur- | 
to haye been builded for publick Detence, and not for privatSafety #' Wheres 
Witrris pinnata wig raggrai "having Tarcets' or Rounds upon the Angles 


mmwhence Shot may be direRed alongft all'the Walls: And therefore much 
are may Caſtles with Bartizens or: Bands, that is, {trong and high Walls fink 
banding the Calle + Or if the Caftle be buile upon a place naturally: firong; 
which may give ſuſpition tothe” King to be an occaſion of Rebellion; and notto 
patent and zoceffible at his pleaſurez and moſt ofall,ifthere were regutar'Fos- 
cations of Stotie or Farthz Certainly fach Fortreſſes or Fortifications, where- 
plactsare made 'of that firengrh, wich is accaftomed to ſecure” ag | 
mein War, may not be builded wirhour \epenon In Warrands. am 


Mebuilt, may be demoliſhed, and fe a ed: Bur long: 
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* prefers a Warrand, *Andas ſuch Fortalices, nay be preſumed to have been a. 


. long Poſſeſſion may take 


- ſtood, tf it be not very expreſly granted, 


_ for the Skaith they do, longer thanin Hayning-time, while the Corns are upo? 
+ the Ground: So it any man have a mind to keep his Neighbours Goods of 
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rſt the Kings, from the very {nſpe&ion of the Fortalice, and its proper uſc; 

off that Preſumption, . and that they have been byil; 
mainly for privat uſe in'times of trouble, with the Kings conſent. But we neeg 
yot inſiſt in theſe Queſtions, ſeing Towers and Forralices do now pals in courſejn 
Charters : - Yet, though theſe were expreſt, ifit appear the Fortreſs hath belong. 
ed tathe King, and can be comprehended in the annexed Property, the Right of 
them will only reſolve into an beretable Keeping : So that che King in timeg 
Warorlofurre&ions, may make uſe of ſuch ſtrong Holds, and put Gariſons there. 
in, ſeing Keeping doth not exclude the Kings own neceſſary uſe: neither wil 
the expreſling of Fortalices generally, impower the Vaſlal to build ſuch Strength 
as axe proper for publick War ; becauſe the Clauſe can only import ſuch Forts 
lices as then were built. But'T fee no ground to extend Fortalicesto all Houle, 
with Battlements, or with Turrets, or Rounds, which can only infer privat Sf. 


ty againſt Robbers, Plunderers,. or flying. Parties, but nothing proper tor | 


Seige, or publick Defence of a Kingdom - And therefore theſe may paſs as Huy. 


ſes or Pertinents.. And as to that ground Craig adduces, That it is Trealon 1g 


bold any Fortalice ag the King, or to deny Him, or theſe commiſſioned by 
Himacceſs by armed Force: and yet delivery of any other privat Right may he 
refuſed to the King without hazard 3 Whence he inferreth, that the King nuſ 
bave greater Right and intereſt in all ſuch Fortalicesthan in other things : This 
eonſequenceis not good; for that which infers Treaſon, is the holding out of 
the Houſe, and denying acceſs tothe King by armed Force, which will be Trex 
ſonable in any Houſe, whether it have Battlements or Turrets or not ; but can- 
not infer that all Houſes with Battlements or Turrets, were built for publick De- 
fence, and did once belong to the King z which recent Cuſtom doth further 
clear, there being nothing more ordinary, than to build Houſes with Turrets or 
Rounds upon the Angles, without Warrand, Quarrel, or Suſpition ; theſe being 
rather for Ornament than for Strength. | 
67. Forreſts are likewiſe iter Regalia, being places deſtinat for Deer for the 
Kings uſe and pleaſure in Hunting,which cannot be extended generally toWoodz 
but only to ſuch where Deer bave been keeped : for certainly Woods are purl 
fundi privati, and are not inter Regalia, in any Nation, but Forreſts for keeping 
of Deer. remain inter Regalia, altho the Wood ſhould fail: And where: 
Deer are keeped as proper, and others debarred from Hunting there, it is pre 
ſumed to bave beena Forreſt proper tothe King, And though the Lands beiry 


In Bargzia, may carry the Priviledge and Office of Forreſtry, which givesthe By 


ron Right to Hunt, Kill, and make uſe of the Deer: Yet he will be but held x 
Keeper or Forreſter, which will not exclude the King to Hunt and Kill the 
Deer for hisown proper, uſe 5 for the property of the Forreſt will never be under 


Forrefts have great Privy and peculiar Cuſtoms, for whereas no mans 
oblieged: to herd his'Cattel off other mens Ground or Corns, or to be anſwerabl 


his' Ground, he may do itz But be muſt herd his Ground, and may turn 
his Neighbours Goods without wronging them, but cannot put them in Poyne 
fald. Before the AQ of Parl. 1686. cap. x1, appoynting Winter-herding. Yet 
generally if any mans Goods be found in Forreſts, they become Eſcheat, andar 
confiſcat, two Thirds to the King, and one Third to the Forreſter : And if aj 
[Baron or Landed-man,have hained Woods,or Forreſts of their own,they may 
cheat all Goods that bees found therein to their own uſe, Parl. 1535. cap. It 
Where privat Forreſts of Subjeds are only underſtood ſuch as are incloſed with! 
ſafficieot Dyke: Por the words of the Statute bears, Hained Woods or Forriſh, 
-which canuot be hained without Incloſure g but the Kings Forreſts are large tab 
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of Ground, - which beichet have: been, corgan be inchoſed : and therefore all che 


neighbouring Herears and” Pefleffars, myſt either herd their Gaods off thele/ 
Foreeſts,or. tos them. -- Upon thjs-geegunt it was, that the King haying YA Signa- 


wre-under his Hand, granted: a Porreſiry tothe Laird of Faſcaly, the Exche- 
quer,-befvre palling thereof, defied the Eprgs of Seffion to conſider and report 
whatby Law was.the Priviledgo, ' Conyegiencys or liconveniency of Forrelſts - 
and-they havitg beard the Obtainer of the Farrell; and the neighbguring Here- 
wwts, did declare thi Priviledge: ofa Farrelt to beas aforefaid, Jaye: 21. 1680. 
Whereupon the ' Exchequer. dig+ repreſent $9, the King, ghe. Inconyenietcy ta 
tate new-Forreſts.' Ot old the -Comptroſler had, the Jaſpeftion of the Kings 

arks and Forrelts; and it was lawfyl to the Gomptrolles,:;or.apy 'baving the 
erty tointramet with p1Goods in the Kings Forreſts, got put 18 by 
the Cortipttbller;” and rlicſe' having power from him, and to —_ whole to 

e Kings uſe, Parl. 1592, cap. 138. And by. the former Statute, the Forceſter 


or Keeper's probibic coPur in the Forreſt ggy Cattel belonging to bimſelf: So 


tharif the Keeper firſt ſeize upon Goods ia the Forreſt, he bath the Third; but 
iftheComptroller,ortheſe having Warrand from theKing,does firſt ſeizettheKeep- 
ethattino ſhare. And there are ya wa Cuſtoms and Privi edges of the Kiogs 

here the Forreſter or Keeper hath uoly the 


4 


\- ork Chaces in Erglavd, 

chevof Trees, and the Bark thereof, ahd ſuch as arefallen.or decayed -and 
23'$kes dbſtrves;tharhe may takeiaTree asbigh as bis head 3 but now our Here- 
goo_—_ have much more Priviledge,” and-may make uſe of the Wood and 
Nee, bas mor 10 deſtroy cipher, 3nd with: a Reſervation of both for the Kings 


-:68; The Muming' 6r Killing of Deer ſeams ta be iter Zegaha with us, except 
theſe who havechern within proper. lnclafuress far qtberways the Kings Forreſt. 
bviog.no Tholoſure, the Deer by:{trayirig abroad; would eafily be deſtroyed g 
al therefore, though every man may huntthem off big Ground, by which they 
vill be forged 'back'to.ſome Porreſt, yet they may not kill them, 


69. Salmond-fiſhing is al{o-#nter;Regelia 3 ang therefare-paſſeth ngt grdingrly | 
monds 


xpettinenr] upd ought to beexpreft in the.Infofrmentz yet jo ſome caſes Salmond 
inghach been found vonſtirure withour {peciatexpreſiionybut only. by.the coms 
dn Clauſe,» mv prſcationtbur,ant longPoit fion, Jane 29-1593 Leſly of Creik, con 
tw Forbes of 'Fhainſftonn I' in which cafe. it was found, that Salmond-fiſhing. is on» 
Iyitity 'Rogatio;" a5 it 19d Caluality | flumimis publici, ſuch as are/Navigable Riverss 
wherein there 1a common ute of Paſſage and 'Tranſportations in like, manner, 
wviete Lxnds are erefted: Tn a Barony, orany other Dignity, Salmond-filhing 
Wy 'becearried by the common Clauſe, - cums piſcationibnsz as when it bears Fiſh- 

ginGlandfrefh Warer; though without mention of Salmond-fiſhing, Hape, 


\/E of iGlernrchy' contra Campbel. '''S0.an Infeftment:to//a Burghoroyal, | 


it, cir piſcationibur eFpiſcartis; with: immemorial Poſſtſſion, was found to. 
other Riphe to a Sahnonddfithingand Cruives,though none of them; were ex- 
Mt, Jari > 62665, Hererors of Dex contrathe Town! of Aberdeen. Jae, 1.3: 
886. ron of Nwnloue contrathe Town of Kirkoudbright.. {t was allo foupd 
nite by the Tafeftrent of *Shertfi-ſhip, and:fourty years Pollefliongtbough- 
Meftmerits bore 'only Bmnolawents:in general, .Dec; 23::1679: E. of Marray. 
ra the Fears upon the Water of Neſ,;the Marqueſs of Hil and Town of Iu- 
Weeſr,” Tewis no found conſtitute by-a/Biſhops Charter:of Lands, - cum piſcs- 
2 Deariny- a Redderds of Salmond,” though the Biſhops: Right from the; King / 
oat produced, but-preſamed, and being a Dignity -perfeQed by long-Pofla< 
Mot bis Fafal, Far. 13.1690. Brown of XNantiun contra the 'Fowniof Kinks | 
T9. And Tikewiſe, Jong Poffflion by the ſpace of fourty years, way found... 
My Right toa Salmond:fifhitig' upon both fidesof. the: Warer, -and drawing: 
*lane upoir both/fides, though the Infetervent bore, ws fiſhing: vow one fide, 


* fiking, 'L. Menymurkconirs Forkes of Barns, $0 a Clauſe cues piſcationiiwe. 


Gga | Was 


bs a 7 


was-found to be'a Title for Preſcription 5» Ber0xie, '2nd-thar fourty years wninigy WM + 
- fupted Poſfeffion conſtitutes the Right of Salmond- fiſhing,” Feb. 7.:1672,” Folly Ml © 
td#n contra E, of Eglintows : It is more dubious what chemeaningot the Clagſh® 
 enm piſcationibus ſimply orot Fiſhing in ſalt Water can Import, ſeing therey 
common Freedoms of every Nation to'Fifſh in'rhe Sea, or-into Brooks or Rivers 
common Fiſhes; and therefore, needs mo ſpecial Conceſſion from rhe-King'gr gl 
ther Superiour ; but the uſe thereof miy' be firſt, that ir may be the Title or Fog 
darion of Preſcriptionot-Salmond- fiſhing, nor) only in. Freſb' warer, bur inte 
Sea, at the Water-month where they are'frequently raken:''And alſo, thatin: 
ther-Fiſhings, 'it a Preſcription run'ot interrupting and hindering ochers'ro Bj 
whatſoever fort of Fiſh, it will conftirate a Property thereof, which: couldiv} 
confiſt withour this Clauſe or the like, as a Title , neither could ir'be comp 
hended as Annex&,0r Connexis of Lands, oras a Servitade, 'being a diſtiact Rid 
having ſo little reſpe& to Land, tO "Ii Me” 
70, 'There is a ſpecial way of Fiſhing by Eruives or Zairs, both in freſiW 
ter and falt,all which Cruives are abfolucely probibire to be ſer: within Rives 
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ſo far as the Tide flowes, as being deſttruRive to the Frey of all Fiſhes;. "Pat 
1424. 64. 11, renewed Parl, 1477. cap, 73. Parl, 1581. cap. 111. 'Abd's 
to other Crnives in freſh Water, they are alfo prohibice by the ſaid laſt Stare 
Except ſuch as are Infeft in Cruives, - Lynes, or Loups, within freſh Water/>who 
' areto enjoy the ſame according to their Rights; keeping 'Sat#rdays Slop, & thee 
diſtance berwixt the Hecks, the diſtance of which Hecks*by the ſaid+'} 
Parliament, 1477, cap. 73. is expreſt to be three Inches conform to the Statith Ml 
made by King David, but the Act of Parliament 1489, cap. 15, exprefſerhity MW 
. diſtance to be. five Inches, conform to King Davids AR : nd In bock cheieſts. 
\ utes, befides the diſtance aforeſaids,” Setzrdays Slop is appointed,” -and likemile 
that the mid-ftream by the ſpace of five: Footbe always free and that no Cray 
be made uſe of imforbidden-time of year, when Salmond may not be raken,whi 
is declared to be from the Feaſt of the Aſſumption of the'Virgiti Aarg,; unfoth 
Feaſt of Saint 4»drews in Winter, Parl, 1424, cap. 35. OE 
" Few Debates have occurred concerning Cy#ives, notwithſtanding the greats, 
tice thereof by ſo many of our Kings, One did lately occur, and was fully dels 
ed in praſentia, betwixt the Heretors of the Water of Dex and the [Town of #«M 
berdene, which was mainly decided on Fey. 26, 1665. - The Caſe was thus, ks Joo! 
Town ot Aberdexe having changed a Cruive-dyke to. another ;place within chil 
own Bounds, and built the fame there again-of new, whereupon the Heretas, 
who had Right to the Salmond-fiſhing upon the Water of Dex, abbye thik I atk 
Cruives,raiſed a Declarator againſt them, wherein after-large Diſputes concemig: il My 
Saterdays Slop,and the Mid-ſtream;and the diſtance of rhe Hecks, and the heigh i Wha! 
of the Cruive-dyke,and whether it ought to be built Sioping-or Perpendiculann i A 


whether ir might be changed to the prejudice of the Heretors z The Lords folly 
that the Town of A4berdene might- change the Cruive-dyke, keeping it wall 
their own Bounds,” and having no more-Dykes but one , bur ford; thar| elq 0 
they had a Cruive paſt Memory without Interruption, which had- determined a8! LAY 
height and frame thereof, they'found that the new Dyke behoved to' be; __ 41, 
in all things conform to the old, and with'no more Detriment to the (aids Hl al | yt 
tors - Fiſhing, than was formerly before the Water had pooled ar the old Dykepn ane: 
and fo.it was nor determined, how high 'a Cruive-dyke might be, or whether it th "Far 
hoved co be Sloping or nor,where Preſcription had not determined ic, which Wl 70 
ry ſeldom: It was alſo-tound, -that the diſtance of the Hecks ought to be WE 
Inches,contorm to the ſaid Actof King Fames the third,” Parl. 1477:cep.7368 
. nor five Inches,according ro the Actot King Fames the fourth, Par/ 1489 coli 
which mentions five Inches, which the Lords found to. be a miſtake in che 1000: 4 
ſcribing, -or Priocing of the A of Parliament, in reſpe& chat both this and MN 
tormer A& relaces to the Statute of King David as the Pattern thereot, WWE! 
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-wha,Prioted: as\8 publick-Law. : ... . c nes oat eee 
28; << e/v8 are got. carvies as Part. and Pertinent, becauſe they are eſteemed 
Sus eponinte, ic quiring aſpecial, Seafio,..unlels the Lands be is Baraviag 
naked fofefrmenc ict the. Land, carries the Milns thereon 3, yet 2 Milo Lon 
blewpos. a-Literenters Land, after her Jnfeiement, bearing. com molendinis, 
60066; co: belong. 40:the: Relics, though . Milos was pot. th che. Diſpolitive 
ge x Not 25 the in\Conjuudt-bee of a. Batony 4. bar the was nor. found tg 
kagRight £0:2he aſtrited Malcures:of aoy Lands, bur of her: Literent, Lands, 
Rin6 2666: Lai Gteotrontre Linh ore, oo oo oo. 
078: T he: Peivitedge-0f) Brewing Kring: defigned; tor, publick .uſe, for common 
jolflaries; / therInſpebianthereot; is ;commirred ra, che, Judges, goner \: Magi- 

asf Furghs;Sherifls, Baillies & Barons, who are.apppinted ta fete : Hollies 


@eoovenient places, & co viſic their Meaſures if they be {ufficient,8& the goodueſs 
weig'f $233 5,.04þ; £3; Da nga h 6p 190 i coBurghor Landward, 
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Woordained; enfee; reabinable- Prices, raken for Mear god Drink,,io . Hoſl 

ie, wich. power to:deprifeeitbem gf #beir, Priviledge,. if chey.cranſgreſs, {0 that a 
kg carr efjthat.Priviledge, though,aot expreſt z, bur Iafefements of other Te« 
Klbentserry.fenot,: polels i6he-exprely granted-by the King immediacly or by 
togrefs;:thavis, [ther all the:Saperiozs.interveening betwixs and the. King, have 


MiPoniledge Foly25.7 626.S1ner7 contra Brewersz but ## poſſeſorio the Proprie- 
ker Prigiledpe be cyayed:to be reduced, wherein the Superigrs muſt be called, 
ol M34 All opheyiJocereſts-pf. Fees:are carried 26 Pars and Pertiness,chough they be 
 expiett yang albeic Wdogds:andLoghs,: uſe. oft ,co. be expreſt, .yer. they are 
Fl eb codadarader Panrtgnd Aergingnts, and cheretore,che Maſter of the Gronnd 
iN Sorpnly Right co rhe-Warerrin Lacks, bur to.che Groung ghereof, and. may 
ate Re, pole. Senitudes:be) fixed-to, Warer gangy of. Milas, or other 
6 To. end che; Ground:of the Loch,: and all thar.is upom:it, or under.it, .is 2 
\ [os el, it 
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Poffeſſion ;" 4nd though it exani be f proven'when r 
epuce, as March-Rtones; Fit -be ſufficient” toi deferid xy Ap 


rheit Veins 

within re hor 108 Biit Tthds/ afe oftimes"ſo" latge, - comptehending 

atd Mountains, tft Mateh-Rones canfiet” be ſer 5'for Rereid whereof; the 
Lotaxi8t Seffiott by:an AR GP$Werbnt, 13 80, Ratiffed in 7,ovhirs 87, cad ht 
OHti3ncil aff Mbleffttion ' in"'Property of Commonty, in poſſefſorio,' 29 bt bijmy 
SHOEfs Bullies" of Reg ality, ad other inferivar ordivar Fullges, mbere the Lol 
ty," Y for that - Effet, the Lords will diveff Letters of Cognition ty froceext #3e9 
hes hn warnin#, by an Inqueſt of Perſons whi beſt know the Maner, the wu 
part hereof bting anded. then,” having ut leait four- Ployo hi of 1Lbnd, or thre 
hat td- Loh x Sram Rent, andthe reſt S#bſtamiou? Fins Team 
the fart" Paroch, nt failing thereof, of tht Paroch neareſt idjuremt's" ind if bub 
Parties have Cognijtions raiſed, before LitiſcomeFation op tithty, vhs bulf of the 
ſyz&#s hill be taker of theſe Summoned for either PartyghV'5n caſe Frog þc Sage 
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# Oath, both upoyj' the Clanies kc Exteptions of m1 Patti#sy dnil tn caſey 
Jia b brine bt ef = that the Lands ly in divers For iſdlttiont, ws ord 
are BE aopork ws ts, to be paſt ande? the uartty Seal;'T hers are\oily 

extcepred''the AR ; bel onging rb the Membets/of the Colladge vt. Juſtin 
which are to be aw theLords; yer che Lordsare accuſtornad td yi 
\ib-66Aditie of their own number, where! "quiſtions aiſb>cotcerning the pa 
Matehts- of Teiiermenrs, ro viſit the Grouad; and there ro receive! Wik 


hinc ix, bath'ts to Poſſefſiot-and [aterruption, which Uh Loids :d0 Wires 
derernijfe without aThqueſt; 4 29819-305:0 rok 

: Pafts bf Tenements #n Poſtfſurio, are ſuſtained by che.pre Fp aceable-ph 
ſeffio for ſome tithe $ for leveh years peaceable Poſſeſion'w wittfutaia" che Right 
of the Whole til! ReduRtion : Aid foutty'years Poſſeſſion as | Paſt-and Prog 
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nent, is 34" peritorro,: for” the polite” of : 7 and- ib racine 
liffettthene-exprefs, -yex, thotgh it be 26 Trifefrinoat 48 15 fwDw ny: HYrewld 
19, Nov: 14, 1871; Thang <eOntra- Cartmichatt ':* [Bile 1will -H0VExcend? p! 


bounded Tntettments, which have no Tifle x6! proſeibs any: EG -Withour |ch# 


Bowe45; i 'there' be'Fnterruptiotis, -and had thee r'Parcyhath had 1 
ſion, 'the | expreſs *Tnfeferment wilt 'be preferable; and-2ay- lawfat Incetrapiley 
wit prefetve in Iiifeſtinenc of a> ſeparate Tehtmient's ak if- atither Par 
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excdeÞ7 , becabſe tHefe is nor i ptidiſpecſat Right, 
without” Horan ind therefore! if both Plrries habe lad: mwgrathl! 
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els atto prefer Him Craig E29p1D F =L 
$4 ue vein Ek Ang#s and Hm of” - Di. LEY 
conntiot "gd not” "Exchude Pite aid Pertinene, not" "being knows 4 
Telterhttie.” .* 4203 agony 
Pertifienys gthotts all the Natoral Febits, for Crta-'ind? 2ccon 
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| $porf, Secvitude, L. of. Knockdolian conrra Tennents of Fartick. AndPart and 
* pertinent being expreſt in a Minute 'of Sale, ir was found to carry «common Pa- 
' furage in. a Mure, which was a Commonty roa Barony, whereot the Lands ſold 
'wasS'2 part, Feb, 14.1668, Borthwick*contia Lo, Borthwick, And inthe Caſe be- 
- twixt the Laird. of Haining and the Town of Selkirk,decided Feb, 15,1668, A 

Barony of the, Kings ca#- pertinentibus & cum paſcuts & paituris. was tound to 

carry common Paſturage in the Mure of che Barony,. and char the laſt fourty years 

poſſeſſion did prelume che like Poſſeſſion in the Feuars, trom the obtaining their 

Feusz and that Interruptions by the Town, whoſe Infeftment was bur' general, 

am .communie, did not exclude the Paſturage of the Feuars, who had alſo made 

Iacercuptions againſt che Town, 

-: 74, Craig. 1,2. Diegeſ, $, Debates this queſtion, whether Wood and Coal 

be parts of che Ground, or only Pertinent as Fruit thereof, for if cheſe be parts 

of the Ground, Conjundt. fiars or Literenters will have- no ſhare thereof, - nor 

Donatars of Ward,  Non-entty, or Literent-eſcheat; ſo that the queſtion is very 

important, wherein he relates two Deciſions, one betwixt the Lord Searoxn 

and/his Mother, who being ferved tg a Terce, was found to have Right to the 
third of a Coal work, conſtantly going for Sale in the Detuncts time, and ano- 
ther betwixt Rem/ay of Dalhouſie and Mary Ballantine his Predeceſiors Reli, in 
relation to a Wood, which the Fiar was tound to have the only Right to Sell, 
and his opinion is, that both are parts of the Fee, andthat no Conjunit-fiar, Tercer, 
Superior,0r his Donatar, hath any Intereſt thereln, as being no part of the Fruits z he 
purſues the ſame queſtion as ro Wodfſetters, who are Infett in Fee, but under 
Reverſion, to whom he attributes a greater Intereſt, that they may make uſe 
of.che Coal as their Author did,yer only tor their proper uſes-and as to an Ap» 
pryzer, herelates the Caſe of Sir Fames Hamiltoun, who having Appryzed the 
hate of Camnethen, and cut down all the Woods, he was' found to have no 
Right ro the Woods during the Legal;for then the Appryzing was not ſatisfiable 
by: lntromiflion, 'ſo that during the Legal, they had nothing bur the Fruits, 'for 
which they were-not countable: But now theCaſe is altered by theAR of Parliament 
16:1, whereby the Appryzers Intromiſhon in ſo far as exceeds his Annual, is 
imputed to the principal Sum z, and therefore; he may continue in the Profite of 
Coals and Woods, as his Debitor was accuſtomed, 

Baras to Liferenters by Terce, by diſtin& Literent or by Proviſion, where the 
Hwsband himſelf did not preſerve the Wood to be ſold cogether, as Sylva c4- 
Mz, but .cutted parts of it for his own and his Tennents uſe, for Reparation of 
tieir Houſes, Literenters and Tercers may do the ſame,, And where Woods 
xe divided in ſo many Haggs, that they yeild a yearly Profice, in that Cale the 
getor hath. rather uſed them as Fruirs, than as Parts; ſo that Literenrers, 
acers and Donatars, may claim the ſame , yea, if a Coal be a conſtant going 
Lol withour apparent hazard of Exhauſting, it is like ConjunR- fiars, 'Tercers, 
4 ®.Donarars, will not be excluded: therefrom, not exceeding the Meaſure and 
9 Method accuſtomed by the Fiar ; But otherways, Coal is to be conſidered only 
«W S4part, and is carried as a part, though not expre(t, norin Barony; as Crazg inthe 
6 Wl Necited place obſerveth, to have been decided betwixt the Sheriff of 4ir and 
vambers of Gadgirth. And a Party firſt Infeft. in Land with the Pertinents, 
7 "oue mention of Coal, was preterred to an expreſs Infettment only of the Coal- 
= hs of thar Land, F4z. 30, 1662, Lo, Burley contra Sim, . | - 
15.Let us now expreſs the meaning of theSpecialities,ordinarly inſert in }nfetC+ 
nents: aSenm domibus, edificits,8&c;comprehends all Houſes & Buildings,asDy kes of 


; Se 


wi5 | ads orParks, whichthough dry of unſemented Stone cannot bealtered by the Sel- 

ao i piter the Vendition. And thereis a newPriviledgefor incouragemear of Incloling, | 
Rt where the [acloſure talls co be upon. the March of any other lahericance, che | 
WO Heretor,though making no Incloſure, ſhall be at «qual Expenſe ot that part 
Le Dyke which marcherh both, Parl. 1661, c4p,41, which was ſuſtained, though 
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vitudes real, Title 7. <. Thirlage infra. 


' Dovecoar, and theſe can only build one Dovecoat there, Cum fabrilibus, Braſiniy, & 


/ Tennent dying'upon the Ground is introduced byCuftom derived from theG#! 


ſtow, chan from the natureof the Fee, And we have neither Rule nor £xa0"IF 


. > : ©&-4 : 6:46 WE -: 
the March was a Stripe of Water, being ſometimes dry, July 21. 2669, R&, 
Crafurd contra Rig, But how far this Clanſe will be extended to-Fortalions * 


bath been now ſhown. And though Charters do frequently bear, Hams 
Places, yet both is cartied under the nameof part and' pertinent, As to the 
Clauſe cum wolendinis, annulturis O* corum ſequelis, Milns have been ſpoken tg 


already <$. 71; But as to Moulters, they are to be conſidered. amongſt '$6. 


76. Cum aucupationibus, venationibus, piſcationibus, Signifie Priviledge, to kit 
Fowls, Fiſhes and wild Beaſts, upon the Fiars own Ground, from which he iy - 
debar others, indirealy by hindgring them to come upon his Ground, | 
upon the publick High-ways, or ſuch privat ways only in favours of thoſe 
whom they are granted, which is ſeldom done, but ordinarly permitted ; yet if 
Laborrows were uſed, they might infer a Contravention g but by.this Clauk 
the Vaſſal hath no Property in the wild Beaſts, Fowles or Fiſhes, which belongs 
tonone, but become proper to theſe who take them, except. Fiſbes incloſed 
Ponds, Deer in Parks, or Fowlesin Vollaries; for theſe are proper, only bye 
cluding of others to come upon their Ground,the Vaſſal having the ſole occafigh 
of taking ſuch as are found there + Neither doth this Clauſe extend generally; 
for thereby Swan or Deer may not at all be killed or taken, nor Salmond, & 
their Fry, unleſs that Power be expreſt, or that the Land-be in a Barony : Na 
can Fowl or Hares betaken im the time or manner prohibit by Law; and albg 
ſome'do adje& Fiſhing in ſalt Water, andin freſh, yet that imports nothing, hy 
man being excluded from Sailing and Fiſhing upon the Sea, which even in Lody hit 
and Creiksis publick to all the Kingdom or Nation , albeit other Nations my MW +. 
beexcluded from Fiſhing, ſo far asany bounds can be perceived in the Sea; for 
inſo far Kingdoms and Nations have appropriat the Sea, and made it publick 
peculiar to themſelves, as to Fiſhing and Profites thence ariſing, though paſl, 
cannot juſtly be denyed upon the Land, as upon the Sea, except to Enemies 
Net Salmond-fiſhing in ſalt water and freſh,gives not only Priviledges within Ri 
vers, but at Water-mouths in the Sea, And the words cum petariis thrbariis, Wc, 
fignifies the Priviledge of Fewel, by Peats and Turfs in Moſes and Mures, 
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77. . Cuniculis, cuniculariis, Cunnings.and Cunningares, Cyaig doubteth, whe 
ther theſe may be made inditterently by all Yaſſals, except a priviledge be deriy MW? Ho 
ed from the King, becauſe of the great damagethe Cunnings doto the Neigh 3" Tp 
bourhood - But there 1s with us no reſtraint, but upon the contrary, a Cons Fs 
mand that every Lord and Laird make Cunningaries, Parl. 1503, cap9a, * 
© 78, Cum columbis, columbariis, Doves and Dovecoats, though they are cartied M5 Sape 
as Pertinents, yet they are reſtrained by A& of Parliament, 16g7- cp. 19,1 - th 
ſach as have ten Chalders of ViRual in Rent or Teind within two miles of WM. How 


are Smiddies and Kilns for making of Mault. Gerniſ#is,Sc. are Whins or Broom$ 
vis vemoribus, Virgultis, Lignis,$4c. are ſeveral kinds of Woodyor Timber. And6t 
lapidicinis, lapide &+ calce, are all kinds of Stone, and Quarries thereof + 
Asfor Conrts and their Ives we have ſpoken thereto already $. 64, and likewit 
of Blood-wits. | TR, | 
79. Cum libero introitu, &+ exitn, doth not only ſignifie the Paſſage byitlt 


High-ways, but ſuch other Paſſages as are neceſlary and convenient forthe. Fi, fi 
through the ground of che Superior, or anyother, where ways-are not Colts a, 
/ture by Conceſſion or Preſcription. | : © WP Ter; 
' - 80. Herzeld:s alſo being the beſt aught, asthe beſt Horſe, Ox or Cow of tt. ads 


m4, asthe word of their Language, expreſſing the ſame, evidenceth 3 which W/' 
nifieth! the gratuiry left by the Labourers of the Ground to their Maſter," vl We 
which is now. due by Cuſtom, whether left or not; and therefore, rather fromU 


Fs. .- Soperiority andies Coſualitior, Sic. at 

HFPE ins it y an > but by the Labourers of the Growmy, fo that though it 'be 
v.66 Ag 5 eſlived to the Syperior;but belongs to the Vaſſa), as Skeer ob» 

ar whereas he ſcemeth. to make a Herezeld only due, by Tennents polsels 
ſng.four Oxen-gang of Land,.to their Maſters. going tote War, ſuch poor Ten- 
nents poſesfing only four Ox-gate of Land or leſs, nut being able, by rea- 
ſonfof Poverty, to go in perſon with him ; yet the conſtant 'Cuſton) layeth Heres 
24s moſt upon Tennents pokefling more Latids, and generally upon' all, who are 

' bor. Cortars, ,not 'paying 1mmegiatly tg the Waſter, but ro his Tennent dwelling. 
ypon the Ground, and there 1s no, differenge, whether he be Mailer,or Parmer, 
and js only due at the Tennents death. © So the Herezeld was found due tothe La: 
Liferenter, thoughthe Defunihad the Room in Steelbow, Hope, Herezeld,La. 
Tihrig contra Bai#d,' But not where the Defunt Tennent was warned and de- 
tres to Remove, Hope, Ibid, *Callender coritra his Tennents, And Craig obſer- 
veth, lb. 2. Diegeſc 8. That a Herezeld being taken,the Tennents Succefsor” is not 
to beRemoved tor a, year,and; was ſo found, March 20.163 9, & ffleck con. Mathie. 
«$17! Stcelbow+ goods ſet with, Lands upon theſe terms, that the like Number of 

ſhall be reſtored at the-'ilsue of: the- Tack,.. do not. paſs by 'Diſpolirion of 

Lands, as pertinents thereof, unleſs they were expreſt, but do remain as'Mo- 
yeables arreſtable, Dece 4:* 1638. La. Weltmerland contra E. of Home. Jan. 28; 
1642. Dundaſs contra Brown; and ſo they fall under fingle-Eſcheat, and cannot 
be taken from the Tennent till his Tack run'our,: Dec. .6. 1628. Lawſon contra, 
La.Boghal, Nota the F..anent 1he Competition of Infeftmenits upon prior Hornings or Ine 
bibitions Referred hither Tit.:.kepaxation, is Remmijtted to Lib, 4. infra. 
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| SEITENT. © 5 & 7 a> « 00 Mrs 
Iypertoztty and its; Caſualittes, whereof Non-entry, Re- 

-lief, Compoſitions foz Entries, ward, Marriage, _.. 
i "a p.& { 13- BY | and'Leferent-eſcheat, Cc. | 5 
bx Syperiors Doiinivim direftaw. - 
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), 16 $uperiors need not accept Reſignation or 
Eonfirmation, and if they do, it is lalyo 
Jure ſuo; 


TY £ 5 


1.) romertors with the- Reat of the Land, 
| ve aiſo-reat ation for the ſame, by 
© Poinding of the Ground. 


. 20 Burgage falls not in Non»entry, as to the. 
_  . Burgbor particular perſons: ihe og 
21 The effc& of the general Declarator of 


- 


{iſdicion of Superiors, 
10' tycarrieth jto Heirs and fingular 


+; Parat by Giftr or Decreets. | 
al. I SMeriors of Kifk: lands need: not inſfirul 
6 ' @Conſent tothe Surrender. 

3 dWeriors muſt receive Appr)zers or Ad- 
\ Mgers,07 Pay the Debt falvo jure ſu0» 

Ca WH 2 uſt receive the i Kings Donatar ups 
* Rehion: Grotia, -, 

MIMuſt receive bis Subvaſial, whom h5+ 
zz ; >-9z 

in mediat Vaflitrefuſed to ok 

Ie far Smperiors may extend 2159 of 
ther own Ward againſt their Voſtuls, 


A 
bo 
”\ 


i ) Succeſſor s,all bygone Caſualities not ſe- 


Non-entry» 
22 Tbe efſe& of Non-entry, after Citation in 
tbe general. Declar ator, 


2 3 .Exceptions againftNon-entry,as to the Feu- 


dutte or retoured Mail. 
24 Exceptions egainft Nowentry, as to the 


fall K ents 
25 Whether Non-entry after Ward, requirge- 
Declarator. £ 


26 Relief, the Originaltbereof., . -:»* 
37 The Cuſtom: of England and France as to - 
RARE oo 5 IF; 
28 The quantity of Relief with us. _. .. 
29 Reliefby what ation recovered.  ** , 
WY -- 30 Whether 
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zo Whether 'Relief is ane, when the Heir is 
entered, whether the. Fee be burdened 

© With Eonjunt fee, or Liferent. 

31 Relief tips not the Heirs Seaſitt, | 

3T Conip fitions for the Erntry of Approzers 

'  #f Adjutlgers.” 

33 The © iginal of Ward. 

34 Theeff- tot Wardas tsthe Heirs perſon. 

35 The ef of Ward as to tbe Fee. 

36 Theveſftridions of Ward.. _ os 

$7 The riſe of the Avail of Wrriages of Heive, 

78 Craig” Deſcription of the adail of Mats 
Fi 2808 


39 The fingle Avail is not Penal, and eriſeth_ 
from the nature of Ward holding, or by 


the invifiiture in Feus eum mwaritagio. 


40 The Av4ii of Marriage is debitum fund, &+ 
an Aijuditdtion thereon is preferable to 


all Debrs of Deeds perfonal. 
4+ It doth not afſef the Heir perſonidlly, but 
- only the Fee- | 
| 42 The Avail of Marriages ariſeth not'fr 
| the want of the Superiors conſent 10 the 
arrive. 


43 Toe true cauſe of the Avail of the Marriage © 


' I's net the want or refaſal of the offer of a 
Match to the V iffals Heir ds the Sape- 
71or being Tutor. 

44 The cauſe of the Avail of the Marriage is 
not for preventing the Vaſſul to merry 
wish the Superiors unfreinds. 
45 The true and ade ;n4i cauſe of the Avail of 
M irr1 1ge, Rs 
46 The Auttl of the Marriage &t ff wis the 
To.her the Vaſſil got. : | 
47 The fingle Av of Martiafe now is modi. 
fied to iwy years free Rent of the V. if ifs: 
whole Eftate,and the double Avail to three 
year or therby,not Compting the Tocher, 


43 VVhether the Vaſſals Heir may reounce the . 


| Feetoevite the eAvail of the Marriage. 
49 There is one onely Avail duegtbough the Vaſe 
fal bave many Ward boldings, and that ti 

the King; if be be one of the Superiors, or 
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' 50 Taxed Marriage by the King exclutes\ 
| dl 


| $8 The double Avail is not due, when either 


-vs IDerife 


A'V I N G now ſhown what She mtereſt of the Vaſſal in the Feet! 
will be the more eaſe tofind outwhiat cite Fuperiors by his'R ight ofthe 
Superiority retatherh 5 fot what is proper to the Bee, arid 3s 6! 

| poned tothe PYaflals is referved to the Superior, and it is either Gol 

ſtitute as belonging to the Superior conſtantly, or caſually, _ _s 

3. The conſtant Right of the Superior Rtandeth niainly.ip theſe particulars 

Superiority it ſelf is dowiniam direFum,as the Tennentry is but do wininwv aith (1 

before is ſhown) and therefote the Stxperior muſt be Irffeft as well as theV affil,and 

that in the Lands and Tetierhetit it felt, withont thentiort of the Supetiotity, which 
followeth but upon the Conceſſion of the Fee in Tennentry, though ſometias, 
throogh the ignorance of Writers lafeftments bear exprefly to be of the Superionil, 

2. Only the Soveraign Auttionity, asthe common FouBtain of al} kighdf 
the Ground, reeds no lafeftaent, but hath his Right founded in jut# ” On 

and is not Feudat brit, Allodial ; and when the Right of / 4nds faft co the Bil 5 

by che Caſuality. of his Superiority ,is by Forefalture, Recognition, Baſtardry ®. 


% 4S : = 4 Fi R 
otherways to the eldeſt Suherior, and bj} 
only lyable for bis Maintainance, 


Avail ty other Supetiors: 
51 The Prince hath no\Prevogative inthe g 
veil of Marriage, but the Ring bath 
the Principality when tbere is no PPince, 
52 The Kingacquiring 4 Swheriority,not bei 
annexed to theCrown,bath noPrerogatin. 
53 VVhy there 1s #0 Avail of Marriage, if ly 
dppetrand Heir was Marriegeable, ai 
married in bis Fathers Life; unleſs thay 
be Precipitation and-Frand. M1 
54 Whether theSuperior can claim more 
- rieges than one by the death of one Va 
55 At what time of tbe Heirs Age the Apali 
"Gif Marriage my be declared ini relttil 


% 


ts bis Whote Efte: | 
£6 The termitt#tion of Wa? dinMen & Woke 
57 Whether tbe Marriage falls by the doathif 
the Appry/er or the Debitor«. - iz 


the Heir or the Perſon offered,. is dgre 
in Marriage with dhothef. © 
59 The doable Kutil if not due when 4 Poiſnt 
is offrett with Uifpardgement ; wil. 
whas 6afos that gccurs, Bnet 
60 The Formatities requiſite for obtainingthe 
doable xyatt& 1heOd) rhenee ar) 
Liferent-eſcheat. 
62 It extends to all kinds of Liferents, | 
63 Liferenters «of Fees not bavinglutefimen# 
' not owing filellty ts 4 Subjett Belowiii 
, bbe Kings 
64: Liferentveſebeat of Sub-v1ſſals, to wha 
theybelong. 
65 Liferent-eſcheat, how not excluded by: 
lant ary Infeft ment s. f 


65 . Liferent-eſsbeat, bow excluded by ky 
Zing for Debts anterior to theRebellin, 
67 Liferent-eſcheat. extends not to Burg 


or Mortification.. 
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69 Liferent-eſcheat efſedual by Declaraits 
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": lidar with the Superiority, and the Declarators-required: thereanent, do 
- Conftitate, but declare the Kings Righr, without-prejudice of what is confum- 
ed "bome fide : But where they are not Holden immediatly of the - King »/ the 
Right thereof tsperfeRed by Gift and Preſentation, whereby the immediat Su« 
efior is obleiged to receive the Donatar by, Infeftment, like to that of his' for= 
met Vaſſal 3 yet the Kings Right by this Caſuality, though it be not perfeed; 
real and cffeQual againſt all fingular Succeſſors, whereby deeds of Treaſon and 
ition,being in Fa& are ofdiaarly proven by Wirneſles, & Purchaſers.cans' 
got be ſecured by any Regiſter;zand therefore muſt ſecure themſelves by the: Kings 
Confirmation, or ove dams, But where the King ſucceeds-inany Fee to a 
a as to Property or Superiority; before he can alienat the ſame, he muſt 
beſerved Heir in ſpecial — ; ſo King Charles the firſt was ſerved Heir co- 
Queen Arne his Mother in the Lordſhip of Duayfermiling, in which 490Ccs 
Infeft her in Fee, to her and her Heirs, by a Morning-gife, the ors 
bk Marrizge with her; and King Cherles the ſecond was ſerved Heir to Cherks 
Duke of Lenox, in the Earidom of Lemmox : In which Service, the Chancelloup 
Wl ad fourteen of the Lords of Seffon, were the Inqueſt, the youngeſt Lord being 
\ WI tft out, becauſe there could be no more but fifteen: But the King needgno' In- 
WM ffiment upon ſuch Retours;z for if he acquire any Lands holden inmediatly of 
| WM himſelf, che Inſtrument of Reſignation muſt be Regiſtrat 3 andif holden of a Subs 
*Q, there afiſeth no real Right to a Donatar till he be Infeſt upon the Kings Pre» 
——»S his Seafin Regiſtrat, by both which the certainty of Land-rights 
8 # , 
Sy, Superiority carrieth a Tight toall AQions following the Land, 
Flt any other than the Yaſlal 3 for ſeing Superiors are Infek it the Landsy 
they can only be repelled from ſuch Actions, by the Rights granted to their Val 
hk, but by no others, and ſo may remove Poſseſsors, who can ſhow no Rights 
this was found though the Superiors infeftment, bore him only #0 be Infeft 32 the 
tyeriority of the Lands, Nov.19.1624. L. Lag contra his Tennents,, Yet tan 
* WJ appearand Heir produce his Predeceſsors Right, ir will defend him, except as to 
= Ward, or Non-encry, or if a fingular Succeſsor, though not received, produce 
" WH bs Authors Right, it will have the like effect. | 
WM + -1If a Superior become Fiar by Succeſſion, or Acquiſition, for eſtabliſhing 
; MW ficProperty in his Perfon, he may either be infeft upon his own Precept or the 
Kings, Nov. 26,1668. Daughters of Mr. Robert Mortonn. 
$- But a Superior cannot interpoſe one betwixt himſelfand his Vaſsals, by In- 
keſting atrother in the Lands to be Holden of himſelf; for ſuch an Infeftment was 
bid null by Exception, Jar. 30. 1671, Dowgler of Kelhead contra Yalkals: But 
aperiors muſt receive and infeft their Sub-vaſsals upon the refuſal, or incapacity: 
the Yakal, Be may at any time thereafter receive the immediat Vaſsal, or his Suc- 
«bor, or another, it the itottediat Faſcals Right be extin, or acquired by the 
km which is no vnwarrantable 908% 7 "Ig which is repelled as contrary” 
whe Nature of the Feudal Contra and Right, it being inconſiſtent that the ' 
Wiperior ſhould: both give his Superiority to another, andclaim it himſelf, Dans 
Otetinens nibil dat 5 And if that were allowed, interpoſed Vaſalsmighe be infi. 
ond | muiriphed, Nov.26.1672s Ee. of Argyle COMra L,Mcleod ; In which Caſe, 
lite Marqueſs of Argyle being forefault, Mclod who was Areyles Paſsal, was 
itwured and Infeft inthe Lands, as holdeti immediatly of che King, which did 
thnader the King to interpoſe the E. of 4rgyle as Donatar to his/Fathers Fors 
anute, feing the King had done no deed to accept <Mdeod as his immediar 
=, Except that he was Infeft by Precepts ont of the Chancelory, paſhng'of 
#. Saperiors tor their Donatarsneed not inftrufttheir Superiors Rightzbut he 
= mult acknowtedge ir, or Diſclaim himupon- bis peri; ſo it was found'in 
Wohittlity' of a Marriage, Feb, 23. 1652. Arbutbnet contra Keithe, which wiki 
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.not hold, if the Right- of Superiority be newly acquired, and no Infeftment gy” 
ven to the Vaſſal, or bis' Predeceſlors by yertue thereof. So the Superiours Infels 
ment gives him intereſt ro-plurſue ReduRions and Improbations, againſt all 
ties, even againſt his own Vaſſals, who will be forced to produce their rights,yp, 
der- the Certification, tobe declared null,” or falſe and feigned, though, wha 
they are produced, they may defend them. What hath not been allowed tO.the 
Superior,” ſhould not be : allowed to the Vaſſal, which yet hath been frequent. 
ly prattiſed, when Vaſſals make Sub-vaſſals without any different Reddendo, by 
with the ſame Reddendo by. the Sub-vaſlalto the Vaſſalwhich is due by the Pak 
to his Superior, -and that Sub-vaſlal doth frequently the like to. his Sub-vaſkl 
whereby there are a great many Superjors interpoſed between the firſt Syperjs 
er. and the Proprietar, and. thereby great Confuſion is occaſioned, and miygh 
Frouble aid Expence, whenoftimes no more is intended than the Tranſmifiqq 
ot rhe-Property tobe holden of the firſt Superior; as when Lands are Sold, ang 
ar Obhgement granted for Infefting the Buyer, by Charters from the Seller } 
&de ſe, the Charter 4 ſe, is of no effec till it be Confirmed, and leaſt anathy 
foould be 6rſt Infeft upon a poſterior Diſpoſition, the Buyer Infefts himſelta 
the Charter de ſe, and never Infiſts for a Confirmation, but he or. his (lls the 
fame Lands to another in the ſame way. | Y 

[The cauſe of this Confuſion is, that Superiors are not oblidged to receive the 
fingular: Succefſſors of their Yaflals,- even though they ſhould offer a years Rent 
for their Entry » Which Priviledge of Superiors, by Law and Practice is now. 
evacuat, becauſe Superiors may be compelled to receive Strangers upon Appry- 
fag or Adjudication tor a years Rents yea, if the Vaſſal Diſpone the Fee, and 
oblige'himſelf to Infeft, upon that Oblidgement, an Adjudication is competent 
againſt the Superior to grant the Iofefiment, which chough frequently praftiſe, W the 
yet thereis no expreſs Law allowing the Superior a years Rent; There was in» MW the 
deed a Law madefor a years Rent upon Adjudications, when appearand Hein MW wit! 
did Tenounce to be. Heirs, as well as upon Appryfings, which doth not bear Ad: 
judications for Implement of Diſpoſt:ions- _ 

Seing then Supcriors may be compelled to receive ſingular Succeſlors by the 
courſe of Law, it were far more convenient both forSuperiors and'Yaſlals,: that 
a.Law'were made, that upon the Vaſſals Diſpoſition, Letters of Horning might 

| be dire& againſt the Superior to receive him for a years Rent of the price, upd 
Production of the Diſpoſition, whereby none would take ſuch ſubaltern Inks 
ments -arid that ifthe Diſpofition were Redeemable as a Wodſet or Annualrent, 

that the Superior ſhould only have the balf of the. Annualrent of the Sum, bes 

cauſcthis Vaſlal isnot totally excluded, and the other half whenſoever the Rever 

fton became extinct. | Py. 

_ -»{c might alſo be ſtatute with greater Advantage toreal Rights,that none ſhould: 

be capable togive ſubaltern Infefrments, but the immediat Vaſlals of the King 

and thatthe Proprietars by other ſubaltern [nfeftments, ſhould all be ordained 

take Chartersof the Kings immediat Yaſsals, from whom art firſt all ſubalternl 

feftments behoved to flow, with this proviſion, that if the ſubaltern Y aſlals were 

obliged any. further to their immediat Superiors, than they. were to the firſt $1 
perior,as if they obtained a greater Feu-duty,theSuperiot being the Kings 7 aſlalg 

- his Succeſſor ſhould give to that ſubaltern interpoſed Superior an irredeemabls 

Annualrent equivalent. to the Excreſce, which he had from his/a(lal, above what 

was due tothe firſt Superior, or if a Ward or Blenchevaſal ſet the whole, ors: 

- part of his:Feein Feu.ferm: By this means. there would be no Sub: vaſsal, but 

the- immediat Paſsals of the King, or of the Kirk, or of Colledges and Ina: 
porations holding immediatly of the King, not only tothe Benefite of Proprie! 

rars/ but:of Superiors; * who by the Multiplication of fubaltern Iofeftments lake gw 

rhe Caſualties of their Superiorityy ſeing the Proprietar ſeldom returns to RI Wpagi 

_ immediatly of them, and frequently brook by preſcription upon any. Title tao : 
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= immediat as Superior, whereby the firſt Superiors' are utterly unknown very often Fe 
' and ſecluded, CE ben 


 17// Superiority carrieth a Rightto bMS riceandDuy aggtained in the Vadals 
Reddends, and that not only perſonally againſt thie:Vaſſal, upen, any perſonal 
' Obligation, or ContraR in Writ 3” but allo. by yertue of the, ;[ntromi on, in 
meddling with tbe Fruits and. Profits of the Land 3 for all fach-Intromettors.aiay 
be purſued, and diſtreſſed perſonally for.the Duties contained in the Reddendo, 
which being granted to Maſters of the Ground, for their” Tack Duty againlt - 
Fennents, and all']ntrometters with the Rents, is much more competent tothe 
ior, for his Feu-duty or other. Service in, kind ; How far this will be ex- 
tended to Blench-duty, hath been ſhown in the,former Title. And as to Servi- 
tes whichare annual, as winning and leading of Peats, &c. theſe are not due, if 
they. be not required yearly in due time, whether they be due by Vaſſals to their 
Superior, or Tennents to their Maſter. Jar. penult. 1624. L- Carnowſie contra 
Keith, So Service of Harrage and Carriagein a Feu-duty, was found not due, 
but when demanded within the year, June 27. 1662, Watſon contra Eleis, 
$. But alſo the Superiority carrieth the Right to the Duty of the Redderdo, re- 
ally againſt the Ground of the Fee, for which be hath Action of Poinding of the 
Ground, againſt the Yaſlal and all ſingular Succeſlors. to him, whereby he may 
Appryze the Goods upon the Ground, or the Ground right and Property of the , 
Lands, the faids Duties being liquidat, upon Re-payment whereof, the Lands 
xeRedecmable as in other Apprylings. | 
9. Superiority. carrieth the Right of JuriſdiQion over the Vaſſals Lands and 
lohabitants thereof, - if the ſame be granted to the Superior in his own Infeftment, 
either implicitely as being a Barony, Lordſhip or Earldom; or expreſly, having 
the power of Courts and their Iſlues; and though the Superior grant the ſameto 
the Yaſſal, yet that is not excluſive of his own Right, but cumulative there- 
with, How far Superiority carrieth the Right of Thirlage of the Yaſsals Lands 
to their- Superiors Milns, when the Yaſsals have not granted to them the pri- 
viledge of Milns and Moulters, will appear among{t Servitudes, of which 
hereafter. Title Servitudes, | A | 
10+ Superiority carries-all the Caſualities thereof, requiring Declarator, to 
Heirsand fingular Succeſsors, hoc ip/o that they have the Superiority eſtabliſhed 
neheir perſon, -and do not fall to the Executors of the Superior, as to bygones, 
before his Death, -unleſs gifted or liquidat by Sentence, Had, March 5, 1611, 
Dowglas contra Crefurd, Feb. 19, 1635. Cunninghamecontra Stuart. Juy II. 1693 
Fe:contra Lo. Balwerino and L. Poxries But Feu-duties, or any Caſuality may be 
eparat from the Superiority, by Sentence or Affignation ; and therefore, a Diſ- 
poſition of the-Superiority, was found to imply an Aflignation to the by-gone 
Few-duties which being to che Vaſsal himſelf,needed no intimation, and was va« 
ldagainſt a ſingular Succeſzor Infett in the Lands in Superiority, Dec. 14-1676s 
E&435/c contra -Lo- Mdonald. | 
'11sASuperior of Kirk-lands- purſuing: his Vaſsal for his Reddendo, was not 
acluded till-he inſtructed that he conſented to the Surrender, conform to the AR 
oarliament 1633. anoexing the Superiority of Kirk+Jands to theCrown,reſer- 
Wgthe Feu-dutics tothe Lords of EreQion, who conſented to the Surrender 
which/was prefumed i= poſſeſſorio, Tune 27. 1662. Watſon contra Eleir. 
'12, Superiors are obliged to receive Appryzersor Adjudgersfor a years Du- - - 
Y, albeit the Superior alledgea better Right than the Appryzer 3 but the Infeft- 
ant may bear, | ſalvo jure' cujuſlibet &* ſuo, . July 4. 1667. Shein contra Chryſfie, 
Tet a Superior having received an Appryzer, was not found excluded from any 
at: tothe Property, though he made no Reſervation thereof, ſeing bis receiv- 
ug was neceflary, July 19, 1654. Hoſpital of. Glaſgow contra Campbel. - Buta: 
Pear being:charged-1o-receive an Adjudger, was found to have his Option, 
*<t0receive him for a years Rent, or _ pay the Sum adjudged for, Ts 
| Hb 3 TY 5 
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by Afﬀigngtion to the Ad 
rior, and without any years Entry to 
was not changed, asis provided, Parl. 
ſtain contra Lo: Drumlanrig. wk 
13, And a Superior is alſo oblieged to receive a Donatar upon the Kings Pigs 
ſentation, gratis, without preſent payment ofthe Non-entry duties, till Declary. | 
for, and if ke reſuſe, heloſes his Superiority during his. Life, Ju=e. 25. 1680, L, 
Blair contra Lo, Montgomerie. | P 
14. A Superior muſt alſo receive his Sub-vaſſal, whom his immediat Vaſſy 
refuſed to enter, without further inſtruQing of the Vaſſals Right, but by Recap 
of the Feu-duty by him as a Superior, wherein the mediat Superior 
2:cem of the immediat fe/no jure, Nags 28. 1672, Menzies contra L. of Glee. 
chy, Yet a Superior catinot exclude an Appryzeror Adjudger within the Leg 
_ - "unang of the Lands, till he pay a years Rent, Dece:'3- 2672. Hay conn 
4” E,4riflOuny. 6 
 I5o. And where a Superior or any to his behoves did take the gift of hisown 
Ward, he wasfound to have no Intereſt to extend it further againſt his Y aſsal ne 
feft with abſolute Warrandice, than to a proportional part of the Compoſing 
and Expenſes, Feb. 15. 1665. Boyd of Penkz/ contra Tennents of Carſlooth,” Thy 
| like, where the Ward had fallen after the Vaſsals Right s for if it had fatlen b6 
fore, he could had nothing, Dec. 1, 1676, Lo. Lindſay contra Bargalion. | 
16. Superiors are not oblieged to receive upon Relignation, or by Confings 
tion, and having accepted Reſignation, it did not exclude the Marriape of the 
Refigners Heir, there being no Infeftment upon the' Refignation before the 'R6 
ſigners death, Nov. I4+ 1677. Purves contra Strachan of Kinadie. ft 
17, Superiority falling to more Perſons, doth not obliege the Vaſsal tou 
Infeftment of them all,but if Heirs-portionets,of theeldeſt only; July 30-1698. 
 Exs contra 7»glis. And by the ſame reaſon, if the Superiority fall to many ſi 
far Suceſſors, by Appryzing or otherways, the Vaſlal needs only take Inf 
ment of the preateſt Intereſt. > EH We) 
18, The firſtand moſt common Caſualicy of Superiority is Nox-extry, when 
by the Fee being void, and no Infettmene renewed thereof, through the Vib 
fals negle&, being capable of Entry therero, the Profits thereof belong tothl 
Superior, By the common Feudal Cuſtoms there was not only an Invyeſtitan 
requiſite at the Conſtitution of the Fee, but it behoved to be renewed, eirht 
at the change of the Yaſſal, or at the change of: the Superior, &#ide/inmy# 
jore nov, Part 2, cap. 6, Zoefins, de fendrs, cap, 12, But our Cuſtom requi 
no. Tnteftment at the change of the Superior, but only at the change of" thi 
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9." cap. 36, June10, 1671, Scot of Thith, 
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Vaſſal; tor we require no Oaths of Fidelicy, but Fidelity it ſelf is imported WM cular | 
without an Oath : But elſewhere that Oath is required, and being perſona tony, 
ought to be.renewed, both ar the change of the Vaſfal and of the: Super! I prefen 
Burt with us there. being no. Fee without Infeftment, wells fafins, nolle tern was fo 
therefore the Vaſſal muſt haye the Infeftmear renewed, The Renovarimal_ 1643, 
Infeſtment ro Heirs in France and 'Englend is not requiſite, bur mortuw WIN tile. 
vivum, as they expreſs it, by which a ſpecial Retour perfeteth che Heirs RV ifit- b 
if} his Fee, with a great deal of eafe, which is nor conſonant to the cowl wasdy 
Feudal Cuſtoms, whereby, if the Vaſſal within year and day afcer his Pw bg « 

ceflors Death, require nor to be Entered by his Superior, and offer his Fidel-W Somer 
ty, he foretaults his Fee, 16,2, Feadorum tit.24, which Severity we uſe not, 108 yer ic 


the Vaſlal loſeth not his Fee by Non-entry, not-the whole Fruics of it dun 
that time - Buc our Cuftom is ſuch, it by any means the Fee be void, the Y® 
fals Right ceaſech duting thar time, and the Fee is in the hands of the Superw!| 
and therefore, in Retours ro that Article ot the Brieve, it is anſwered; "8 
the Lands are in the hands of ſuch a man, Superior:« And though the 1n6&n 
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| ment of the Predeteſfor /- eq others than the 'Syptrian, be ſuſfetent to main- 
tain chie Right and Poſſe 


ffron' of the Yaſſal, - yet a9 *&'the Superior ic*hath ng 
Ed at'all; after ſpecial Declataror, till che *Viiſ Bater,'s And therefore 
the. Fee may be thus void, firſt by the Minoricy of "the Heir, whereby he 
endot Bncet by reaſon of Ward; but this 'is expreſt by the name'of Ward and 
Non-entry, though it. may ſignifie! the Fees being void, ®wherher neceſſar- 
ly or voluntarlys yet'it'is appropriat to che larrer, and contra-diſtinguiſhed to 


ard... N ROI. 
' 39, Or the Fee become: void by the Reduction by Nullity of the Infeftmene, 
ot Retour of any Perfon formerly Intefe, which is more rigorous, ſeing the Vaſ- 6s 
Gl had thereby a colourable Title, and was hope fdei Poſſeſſor, ſeing ReduRions 
pſe-not-to be drawn back” ad preterita : So ReduRion' of Retours was ſuſtained 
2t the Superiors inſtance, to give him the benefit of Non-entry,' Fuly 12, 
1625, Lo, Cathcart.contra' L, of Keyſe, Feb. laſt, 1628; Ey of Nithiſdail com 
tra Le Feffraw, Yet ic's hot determined, that the Non-entty Duties were com- 
petene from the beginging, buc from rhe Inſtrution of the Nallicy; therefore 
Bl it muſt be conſidered, what the nature of the Right will impore, + 
20, Now-entry taketh place whenever the Fee is void, whether it be Hold» 
| BW @ Ward, 'Blench, or Few: But thac which is holden in Burgage, or is Mor- 
Wl tified, -requireth' no Renovation of the Infeftment, becauſe Societies and Incor- 
gigns die not, which is extended ro the particalar Tenements within Burgh, 
en Burgage, which are thereby holden -of the King, and the Magifttars 
of the Burgh give the Ittettment as his Baillies, Tora 
134, The Effe& of Non-entry is attained by a Declarator of Non-entry; the 
cole whereot bearerf, -that the Tenement is void, and ought to be [q declared, 
wid that the Fruits and Profits thereof ao belong to the Superior, by reaſon of Nous 
entry: Ver becauſe the Caſe of the Vaſlal is favourable, Decreet is only grant 
ed, declaring the Nomentry, and finding only the Feu-duties due in Lands 
holding. Feu, Faly 19, 1631, E, of Kinghorn Cotta Sirang': Or the Retoured 
Mails.in Lands holding Ward or Blenſh, which have any ſuch Recour : Or 63 
therways the whole” Duties of the: Feeare carried; the reaſon hereof is, becauſe 
Feyes are Locations, 'and the Feu-duty is the Reht or Penſion; and therefo 
is favardbilibas,. that is interpret to be the Rent: So likewiſe in other Zands 
the Recaur was-a Valuation of the Lands, as they were worth and payed at that 
time; The firſt whereot was called the old Extent, and ic is expreſt by: Merk- 
lads;'or Pound- Lands, Theother is the new Retour, which though ic be dif- 
erent in divers Shires; yet being once a Rear, in'this favourable Caſe, the gene= 
nl Declarator reacheth ao furthers yea, though there be no Retour of the parti- 
ealar Parcel of Land in queſtion, yer if there bea Retour of the Tenement or Ba- 
lony,, whereof it is a part, that common-Retour will be divided according to the 
preſent Rent, and a Proportion thereof ſtated upon this Parcel, as its Retour, as 
ws found in the former Caſe, E,ot Xi»ghorn contra Strang. Thelike, Feb, 5. 
1623, Ker contra Scot of Hartwoodmires. Hence itis, that an Annualrenc, be- 
ule it hath no RecourdiſtinR, bur is retoured, Qed valet ſeipſum ; therefore 
iſt bein Nonentry, it is carried by che general Declarator, and the Non-entry 
wound to carry the whole profite ot the Annualrent by exception, in a poind-- 
bg of -the Ground without. any Declarator, March 23.1632; Somervel contra 
Semervel of Drum: Yeazthough the Annualrent be due by theSuperiours conſent, 
yet itfals in-Non eatry, though it be due ſtill perſonally by the perſon] oblige» 
went, where there is any, as in the caſe forefaid ; But now by ac of Parliament, 
1690,.' Cap. - 42. the General Declarator of Annualrents carries only a pennie or 
Sexpreſt in the Reddendo, In this Declarator the Superiour producing his 
bs ne, needs not inſtru the Defender his Vaſlal z and though the Lands 
queſtion be not expreſly in the Superiors Inteftment, but claimed by him as 
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' Diſclaim him as Supezjpr in that part,' Spotſ, Non-entry, Lo, Tefter contri. 
Vaſſalss- Neirher needs he. inſtru that the: Lands were void, fince the tink 
libellef, a, 7 that is'a Negative and proves it (elt, unleſs the Vaſlal inftrug 
chat they werefull, .* ' - ep. 7: 1 ym 251 of; 
Lhe Decreet of generil Declarator is nor perſonal againſt the .Vaſſal; 6 
pay. the Non-entfy Mails, &c, but is real againſt 'the ground of the Ten& 
ment, for granting Letters to. Poynd and Appriſe, and. ſo the calling of an 2p 
., perand Heir is ſufficient, Sporſ. Eſcheat, Lo. Belmiranoch contra his. Vaſſals, [By 
if the appearand Heir be not called, but a perſon  norourly knows to: haye '"Y 
relation, it is a releyant Defence competent to any Party. called, though(dg 
Fiving no Right from that Defung, £2. Ye91>41 (::4 ji 
22, Though Craig infinuaceth, that the Acion' of ſpecial Declarator ; 
* xeal,- and che Ground may be Poynded tor the whole Duties; yet poſterior De. 
-cifions have upon good grounds. cleared, that as to' theſe, : the Superior. is. by 
the Maſter of the Gtound,. and as he is in the Caſe of Ward ;-and- therefor 
the Ground cannot be Poynded, neither: is any lyable but the Intromertes 
with the Fruits, Sporſ, Non-entry, Gray contra Murray, . Withour-this Decly 
rator of Non-entry, the Superior or his Dontitar cannot enter in-Poſſeſſion of 
this void Fee, and though he poſfeſs, he is comprable to the Vaſlal tor th 
Mails and Duties, Hope, Non-entry, Brown contra M'calioch of Barholme, Fi 
3- 1631, Ogilvy contra Marrey of Halmyre: Burt after Declarator of None 
try is obtained, the Superior may enter in Poſſeſton, any: lawtul way he pled 
eth, and may diſpoleot the Fruits and Profits of the Tenements, by himiel/@ 
his Donatar, ' and as if he- were Proprietar, and - may out-pur and in-pat 
Ten ents therein, and hath the full Profirs and Duties thefeot, which may be 
purſued as other ordinary Actions, though it uſerh tobe. purſued: under. the 
name of Special Declarator, which: takes effe& trom the Date ot the $ 
whereupon the General Declarator proceeded ; becauſe: the Decreet of the 
General Declarator, is only for the by-gone Mails as aforeſaid, and thereſge 
reacheth not after the Date of the Summons, after which-the whole Mails agd 
DPuries are due,not.only in Ward holdiogs and: Blench,but alſo in Feues; Andſp 
i& was found, that before General. Declarator, the Feu-duty was only due;\hit 
that after General Declarator, the whole Profics, Fuly 19, 1631, E. of King 
horn contra Stren?, Fuly 25. 1666, Haper contra his Vaſlals, Fuly, 11.167; 
Fa contra Lo, Balmiranech, and L, of Powric, We: 
_ + 23+, Non-entryGexcludel, firſt by the entry of the Vaſſal and his Infeſimen, 
during the time thereof, even though the ſame was granted by him, who was$ 
perior, after his Predeceſſor was denuded four ages before, which muſt bein 
reſpeR, the new Superiors Right was not known, asneither being Regiltrat, 'nof 
any Intimation, nor Action thereupon, Hope, Non-entry Arihar 'contra Laid 
of Blebo. Andifthe Vaſlal be Infeft upon a Charter from his Predeceſſors, tobe 
holden of the Superior, it the Superior Confirm it, the Infeftment'is valid;'86d 
excludes the Non-entry from the date thereof, and not from the date of the Co: | 
firmation, being ſimple, Hope, Non-entry, Bartoun and Harvie. contra Laird's 
Delſpro. 2. Not-entry is excluded by Feus, Terces of Reliques, Liferents'lf 
Husbands ſurviving their Wives,by the Courteſje of Scotland, Theſe are ieffedi 
al by Law, L; introduced without the Superiors conſent, It is excluded 
gfs-apnſcent, by Literents or conjunt Infeftments holden-of his, 
may enter to the Fee, yet. the Liferent excludes the profits; 
and therefare, during the ſimple Liferent, the Superior cannot obtain Declar# 
tor of Non-entry.: 3. By the Superiors conſent, it is alſo excluded by Precepts 
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of clare conitat, which acknowledge the perſon'who died: laſt Veſt and: Sealed, WM for 4! 
asof Fee, during whoſe time the Non-entry cannot be claimed;, And likewil, W tor 
by receiving the Vaſſal witha novo dame, renouncing expreſly Non-entry;: ft was þ 
wasgranted by the Superior, before the Right was tranſmitced from bimitott'M © * 
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thereby it's preſutned thatche-Non-etutry.is reMquiſhed,, -not being claimed nor 
reſerved all that 'time 3 Which Craig obſcrves:to. have been found .upon lafeft- 
wehts, continued by the ſpace of-36: years; but the beſt Termy. as being ordinary 
and known in Lawyis 40 yeltrss-And this is.not by. reaſon of Poo Gon He 
would only cut off profits of Noo-entry- preceeding the go years, but this would 
' ke/it away, Guring and aftevithe 40 years, The like is very rationally ob- 
ſerved by Craig,” to be inferred by three ſubſequent Seafins, baving the ſamepre- 
ſuwption as three ſubſequent Diſcharges have, to infer exoneration of all bygones; 
but'theſe muſt be of three ſubſequent Heirs, and not. by receiving three ſingular 
Succeſſors; the Non-entry returning to the Vaſlal or his Heirs, they cannot make 
uſe of it agaitiſt the Sub-vaſlals, eſpecially ib they be lyable to warrand, the Sub- 
WB y:0als asro Non-entry, or by.abſolute' warrandice. generally, for thereby. the 
| Tight to the Non-entry is j#s ;ſuperveniens authori accreſcens ſuccefſori 3 but the 
" Sub: yaſſals muſt-pay their proportion of the expences of the Gitt, But Non=»entry 
&not excluded,becauſe it w:s gifted to the appearand Heirof a Superior of a Subs 
yifſil, which Superior. was obliged. in warrandice to his Sub-vaſlal, feing he 
Wis not Heir, Sporſ, Non-entry, L, of Craichlaw contra Gordon of Barnernie, and 
WHekie. Neithet is itexcluded by any baſe Infefrment, not being Fcu, though 
goofirmed' by the Superior,-if-it hold not of the Superior; for ſuch Contirmatioiis 
Wporr only a patſing from Recognition, as is ſhown in the laſt Title, concerning 
Confirmations, Feus exclude Non-entry, while they were allowed by the Acts 
ofParbament,as there is alſo-ſhown: Non: entry is not excluded by Tacks ſet by the - 
Fafſal, which though they ſtand. as Real Rights againſt Purchaſers by Statute, yet 
kave no effc& againſt Superiors,in prejudice cf their proper Caſualities : Neithet 
I it eleided by Charters,” or Precepts granted by the Superior, though contaiti- 
iog Warrandice, till Infeftment thereupon. Neither was it excluded by Appry« 
fog and Charge thereupon, without offer of a years Rent of the Land, or An- 
-*bvalrent of the Money," Feb,.3. 1681. Keir contra Hendryſovw, Neither is it 
_ becauſe che Vaſlal was not ix wwora, being hindered by a Queſtion. of 
Biftardry againſt him, Sparſ. Non-entry, contra Ngiper of Wrights- - 
Wvſes- - Neither doth the Yaſl-ls Minority ſtop \Non-entry of Lands not being 
Ward,nor reſtore the Minur as Leſedz For as it hath been now ſhown,it is not the 
meglipence of rhe Falſa}, but the nature ofthe Right that infers Non-entry - yet 
there 1s no doubr if it be by the Superiors fault,it will be a perſonal Excluſion a+ 
inſt him. : 
| x pad is moſt favourable,when extended to the Retoured duties only: Biit 
'8to the full Rents it is capable of many other Exceptions, and. doth-not always 
tun from the Cirarion in the general Declarator; 'as if a Superior raiſe his Decla- 
Tator, and alſo ReduQtion of the Vaſlais Seafin, though he reduce the Seafin, he 
will-not have the tull Kents till the Decreet of ReduRiion and Declarator, Nov. 
26/1672, E:of Argyle contra L. of Macleod : yea, it the Superior do not inlift, 
Vit only uſe Citation, which may be at the Yaſlals dwelling-houſe, and never 
come to knowledge 3 or theYaſſal being a Pupil without any Tutot,it is notlilk 
the Lords would ſuſtain the whole Duties from the Citation, but from the time 
theVaſſal becomes contumacious. And E, Zueensberry having interpoſed Kelbead, 
betwixt him and his Vaſſals,- who thereupon purſued Declarator of Non-entry, 
thonphthe Infeftment was found null, .yec the Diſpolition was found to carry a 2 
 Giftto the Caſualities ofthe Superiority, and the Vaſlals were only found Iyable A» 
forthe Renc after the Interloquitor, ſuſtaining the LUiſpoſition as a gift of Nan- = 
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entry3' and wherea Tailzic was found to.excludea ſecond Branch,ſolong as there | 
| "as bope of a tormer Branch, the Lands were found in Non-cntry,. as tothe Re- 
A | | | © toured 
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theNon-entry of the Lands of Eliffown,albeit there wasaDecreet of generalDeclys 
- rator # foro contradiforio, yet in the ſpecial Declarator Mr.' John ' was only 
found lyable from the'date of the [Decreet of the general Declarator, becauſe hy 
Authors Infeftment was granted by his Superior- to his Heirs Male, who wolf 
bave been Abercorn,the Dutcheſs being only Heir of Line. And in the Porſuity 
Duke & Dutcheſs againſt Kertleſtown, Feb. 1693. the Infeftment by. E. Mar, 3 
of Erection, was not ſuſtained, yet the full Duties wereneither found due fray 
the Citation on the Summons of getieral Declarator, nor from the Decreet, by 
cauſe the Authors [nfeftment was to the Heirs Male of the Superior,who was [4 
bercorn; but upon a Decreet ## foro,excluding Abercorn, the full Duties were oh 
ly found due fince the produQion of thatDecreer. So much for excluding of Now 
entry : But we ſhall not here ſpeak ofthe common exceptions, which extingyilt 
all Rights, as Preſcription, Homologation, or the priviledge of theſe, why 
are abſent rezpablice cauſa, of which in their proper places, 4. 
25: 'As to the Queſtion, whether Non-entry ſubſequent to Wand, 
whereby the Superior or his Donatar is in poſſeſſion, requireth any Ds 
clarator 3 Craig and Skeer upon the word Non-entry, are for the negative; But 
fince Had. and*Durie obſerve, March 23.1622. Lefly contra L, Pitcaple,thar on" 
Lords found, that where the Superior purſued both for the Ward, and ſubſequagt 
Non-entry, that he or his Donatars, not being in poſseffion by the ard , by 
hoved to declare the Non-entry, which would only carry the Retoured Mails 


Declarator 3 but if the Donatar was in poſsefion by the Ward, he might cor 


tinue by the Gift for three Terms thereafter, 


26. The next Caſuality of theSuperiority is, the Relef due by the Valizl ts 


the Superior, for his entering him in the Fee, as the lawful Succelsor ofthe Val 
ſal, 4nd though Relicf be only conſiderable in Ward-holding, and uſes to/bs' 
ſubjoyned to Ward ;- yet all Fees which-require Renovation,are lyable to Reliey 
and therefore ReJict is bere immediatly ſubjoyned to Non-entry> | Relief is gels 


rally treated upon by the Fexdifts, the Original whereof Cajece aſcribeth tothe” 


conftiturion of the Emperor Leo extant in che Novels, bearing it to be the a> 
ftom of ſeveral places, that the Superior ſhould have thar years Rentgin whid 
he receives a new Vaſzal in his Cliental, which therefore, by moſt of the Feud 
Cuſtoms isextended to fingularScccefiors of theValzals, who m ſome places, | 
their Entry the fifth part of the price of the Fee, and a fifth of that hitch;wheredf 

UK the price were 100 Crowns,the compoſition for theEntry wonld be 24 Crows: 


27. But by the Cuſtoms of Exgland and France, the Heir of the'Vaſval, if heby { b 


Minor, paysno Relief, but he and his Fee are in the hands of che Superior,all 
Wardor Cuſtody, whereby che Superior hath the whole profits, more that'#; 
fit for the Education and fntertainment-of the Minor Vaſfal, which creek 
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tothe common Feu 
Lyperior. 
"We have the more largely confidered the R 
cering Rehet, becauie though ir frequently occurs with us, yet it bath been 
bv kindly rraniaRed berwixt the Superior and Vaſſal : And there is ſcarce a 
Controverfie or Decifion' 0vierved about it by any fince-che Inſticution. of. the 
Colledyr of Fuftice; (fo thar we muſt reſt inthe common cuſtom uſed, betwixe $u- 
erior.and Vaſſ,l, the Natyre-ot this Caſuality, andthe opinions of fome few 
onr Lawers, who have written upon it 3 Craig, /ib. 2, Dirges,20, handles the 
Watter of R eleif, and ſaith, by our anticnt cuſtom, there was no Releif ane after 
F y; But that it was the common opinion of Lawers at that time, that Res 
f had only place'in Ward- holdings z and that it imported a years Rent of the 
ee, being the full Profites thereot, when the Superior or his - Donatar. were in 
Pollefſion by che Ward , But. in other caſes only a years Rent, by the favou-' 
le Accompr, thit is one years new retonred duty of the, Fee, as it is retoured 
IWit-ſelf, or the ſhare ot the retour of any Barony or. Tenement, whereof it is a 
Mt Bur Craig, with good reaſon holds Releit to be, due at the renovation of 
ery Fee, ro the Heirs of the Taveſtiturez for the duplication of the Beu- dury 
WFeus, is doe. ar the entry of every Heir z, And that without an expreſs Clauſe 
uthe Redxends, by the Feudal-cuſtom, which, is generally acknowledged : Anil 
mawhen the Duplication is expreſt, it doth ordinatrly bear, ſecundum conſuctu- 
Wen Fendorum t And Sir Thomas Hope, in his Title of Ward, is of the lame 
Winton, in reſped that the Precepts ifſued our of the Chancellary,. for Iofettiog 
Ne! Y yen Feus, . or. Blenſh-holdings, bears, capiendo (ecuritatem, for the 
ne in Foſs 
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 -* hefafns. - Itis:1{o agovided, by AC - OL PaIL ment 1587, That the full duly 
"  ®1he Releif be takon alfa tonnied for in Exchequer, by Sheriffs, Stewards and'aul 
_ lies without accepting any Compoſition 3 'and that C harges be direfied ag%inft.ter(m' 
© who have gotten Precepts of Seaſinggr the Sheriffs or their Deputs, or both, to Po 
. for the Sums contained inthe Book of Retponde 5 which ig.a Book of Record in 
Chanceſtary, 'crawn off the Precepts of Scafin to all Heirs, and mentioning ſac 
-2 Skeriff or Biillie where the Lands ly, Reſpordere, That js, to count io.f 
- chequer ior the Sums, which by the Preceprs of Seaſin dire to him, he an 
red to take Security torz which Sums would be Liquid, and known according y 
the new Retour, and the Feu or Blenſh-duty z but could not be known of 
- ways, than by a Proceſs of Liquidation, proving the full yearly Rent of theF 
25 to which the Sheiiff might not Compone or Tranſat ; and it is generally. 
knowledged, that when the jull Kent becomes cue, there is no real E xecutio. 
by Poynding of the Ground , but the Superior hath the full b t of the Fe, 
as when itis in Ward and theretore the Releif which is debitum fundi, mult 
ly be the Retour-Ccury, | by 
.- 29. Conform to this Statute it was found, that the Releif might be recon 
red, either by Real Action of Foynding of the Ground, hionall y againſt the 
Vaſſal, who had taken his Precept of Seafin out of the Chancellary, though þ 
had not raken Inteftment thereupon, cHarch12. 1628, L,ot Lawriſftoun con 
"the Sheriff of Mearns z which was upon the Perſonal] Security given to the She 
at the lntetting the Heir, otherways it isonly a real Burthen on the Ground, 
30, It the Fee be poſſeſt by a Relit ConjunQfiar, the Vaſſals Heir needs 
Enter curing her life, for her Conjunctfee doth exclude all Caſualices duringhe 
life: Or it it bein Poſſeſſion of a Husband by the Courteſie of Scotland, yer the 
will not exclude the Fiar,to Enter to the Property burdened with theſe Liferens 
and it i- ott-times necefſary for him'to ſecure his Creditors, in which caſe it is 
favourable that the Superior ſhould have a years retoured Luty, as he wouldhax 
2otten it after the Conjuncifiars death, at leaſt Security for ic to be payed {ta 
'the Conjunafiars death, wi wo 
+" 31,” The Clauſe cepiendo ſecuritatem will be in all Precepts, notwichfandin 
theſe Liferents, and it will not top the Seafin of the Heir, till he pay the ele evner: 
ro the Superior, whether King or Subject; but Security by ſufficient Cautiot wlll the 
be received therefore, | | | p | 
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* 32, Inplace of the Releif to the Superior by the Vaſſals fiogular Succeſſos, | 


have'a Compoſition introduced by Statute 146g, cap, 36, whereby SuperialWlppr 
"are obliged to receive Apprylers for a years Rent of the Lands: Appiyſeo: Jl ment 
Þetore that Statute, no Superior could be compelled to-receive, any other Valli et! 
than the Heir ot the firſt Vaſlal provided by the Inveſtiture, for chough in Ds 3 
poſitions, Lands are ordinarly diſponed to the Purchaſer, his Heirs and Aſp 16 perior 
yet Aſſgneys uſe not to be repeated in the Charters, and the meaning of.ths have 
Clauſe in Iiſpoſitions, hath been feveral times Interpret, that the Diſpolawilils,s 
May be Afſigned or Transferred : Bur Intetrment being once_taken, Afpililir by 
have no further intereſt ; and that Clauſe doth nor ſave Recognition, when the. 
Ward-v:fſal Intetrs any other in the Fee than his Heir apparant, as was found8lWar, 
the caſe of the La, Carnegie contra Lo, Craniury; And though a Dilſpcliliich 
have no mention, of Affigneys3 yet before Inte{tment, while it remains Pall 
1t is Aﬀfignable, and a Superior who granted a Diſpoſition by a Minut, was detllien 
ned co receive the Afſigney to the Minut, though he was not in Fricndihip ll ihey 
him, Fx, 29. 1623, Ogilvie contra Kinloch oft Bandech, . This Statute wal 
Cuſtom extended to Adjuvications, being the ſame in'effe&t, bur different ini 
trom Appryſings ; tor the deſign of the Statute being to (atisfie Creditors bf 
Judicial Altenation ot the Debitors Lands, ex paritate rations, it was exel 7 
. "againſt the Debicors apparant Heir, who being Charged to Enter Heir, "a 


# 


oth cert Lads wth Ain from bins 3 which Fe wieke tave 

zered;, either for his. Predecefſars Debt-or his own 3--whereupon, the; Superior 
Necerned to' receive the Creditor Adjudger, whether for Sums of Money, or 
for Implement of. Diſpoſitions, and Obligmenes to Intete ; Bur the Cuſtom al- 
owed not'a years Rent to Superiors forreceiving Adjudgers,- till che years Rent 
25. alſo extended to Adjudications by: AR of Parliament, Deez. 1669, Thete is 
"mare reaſon for a years Rent ro the Superior receiving Acjudgers for \[mplement 
:of irredeemable Duſpoſicions, and the.like reaſon though they be redeemable, 
ae. ooe for receiving Literente's Adjudging upon their Diſpoſitions, becauſe 
thereby the Vaſſal is not changed,and the Superior hath theacceſion of the Life+ 
zenters- Eſcheat: the Superior hath the like Compoſition for entering of Adjudis 
ations now come in place of Appryftings; but there.is a great alteration by the 
ARbringing them in pri paſſn, for thereby a Charge againſt the Superior.ro En- 
teris declared as effectual, as it Infefrment/ had paſt, and Cuſtom hath requi» 
red no turther Diligence than that Charge; ſo that'it will be to the detriment - 
h of. Debitor and Creditor to urge actual. Infeitment, during the Legal, and 
a0 unjuſt prejudice to the Superior, ſeing till then the, + djudication is bur pigs 
aw pr atorium, and it it be redeemed or {atisfied, the Vaſſal is unchanged, | 
» The Lorgs of Seſſron have always taken a latitude in the Modification of the 
yeas Rent, eſpecially it the Sum Appryſed or Adjudged far be ſmall, and -the 

Lands be great yz and they have allowed the Appryſer or Adjudger his Option 
ding the Legal, co take Tnfetcrment ornot , and yet not to be excluded from 
the Rents of the Lands, cill he be-fatisfied, Dec. 3. 1672. Ha contra L, of 
Jalfonn, Vide hic Tit, 3.4, 29. Butthe Appryſer runs-chat hazard, thar it che 
Debicor die before he be ſatisfied, 1t the Land be holden Ward, it- will fall in 
WM Was, and Releit by che Debicors death, and in Non-entry , for;there is ao 
maſon that the Caſualities of the Superiority ſhould neither tall by the Appryſer 


WY 


all we by the Debitor, Bu: there is not the ike reaſon, 'that the Liferent-Eſcheat 
7 7h Debitor ſhould ex-:lude the App: yſer, it it fell after the Appryfing and 

Charge z for the Literent-Eſcheat falls to the Superior, with all the Burdeas 
. WE niichafeced ic by the Vaſſal, even with: che Burden of his Tacks, and there«= 
ill fore Appryfing with a Charge muſt be as effeRual as theſe, Foly 24. 1632, Rule 
il coarta L, Billie,  Likeas, the Superior cam have only. one yeats Rent from all 
wlll the Appryzers or Adjudgers ; And now fince Appryzers and Adjudgers within 
+ jet-and day come in p47s paſſw. where oneneeds only to be Infeft or to Charges 
ml there-is leſs reaſon to g've an eafie Modification of the years. Rent to the ficſt 
i Appryzer or Adjudger, infiſtiag for Infeftment, then before z becauſe. one Inteft» 


ment (eryes for all, and he who adyanceth che ſame, gets Relict off\che reſt, be» 
il rethey have acceſs to the Rents, | | 

Hl 33, The prime Caſuility ot Fees is Ward, which.is not competent to all Sus 
ell paiors z For Ward isonly comperent in Fees holden in Military Service, which 
thi oy their Denomination trom this Caſuality, being therefore called Ward- hold» 
wal es,& that not by the-Tenor of the Inveſticure, which ſeldom mentioneth. Ward, 
not by the N.cure of its tor when the Fee. is holden tor Military Service,. or. as 
1 HY Ve Bugl:ſb beccer expreſs it, by Knight Service,exrending not only ro-tollowing in 
gy | Far, but to Council and Aſſiſtance in Peace, then when the Vaſlal is unfit for 
ex Men to their Mzjoricy, .at Twenty One years compleat z and in Women, till 
no ey become Fourteen years compleat g / for then they are capable of Husbands, 
SITS may do the Service required in the: Fee, Had. Dec. 20, 1609. and Fan.27, 
090, La, £:/55ir»ie contra che Heirs of Fairlie, What Fees are holden Ward 
ave cleared in the former Title - It only now remains, that we hold forth che 


pw wag 'of this Caſuality, 
” —_ 


þ Service, the Fee is open and remaineth in the hands ot the Superior, .or his 
atars and though this capacity might bein ſome ſooner z yer it is fixed..in 
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Rights of 'the Heir; but the courſe of Time having 'turaed'this Right fromiy 
ztienr Inftiration, fo that the Superior hath leſgenjoyment ef Service; bur may 
of 'Profit-of-the Fees there is the lefs tegard to the Pupils Education, with," 


by Supetior, to the effe@ he might'be fitted'for his Service 3 and therefgy 
hes 


Tatots, nor only for the adminiſtration of the Pupils Means, but even 
the Cuſtody znd Education of his Perſon will be preferred, - oi 
-735, "The main effe& of Ward*then is, that thereby rhe- Superior or his Dk; 
natar have; during that rime, the'fall Fruits and Profics of the Fee, and may 
_ - moye Tenhents, and-do all other Deeds that the Proprietar might have do 
*. and was accuſtomed rodoy as to continue the Profits ofa Wood, it chere begy 
Kane? Cutting, as being divided in ſo many Hags, that the firſt is ready by the 
laſt be cut +" Or of going Heughs, as they were accuſtomed by the Vaſſaly hy 
hecannot cut 'more thai the'accuſtoined yearly Hags/' of Wood, or pur in more 
Eval-heughets than the Veffal had at his death, and ordinarly betores and if 
may rem6ye*and in-put 'Tennents, and that withour any. preceeding Declarity 
6t Tavourtbie Accompr, efteeming the retour Mal for the Rene, as in Noi 
try.z' bur'he may immediacly purſue ARtions for Mails and Duties, Removing, 
antes the Ward be Taxed,/and then the Superiorcanhave no more than the D& 
ties to Which ie is Taxed : | But tor it, he'harch nor only the Vaſlaf, "end all: 
ttmettots/with the Fruits, perſonally lyable, buthe may alfo Poynd the Grow 

. | ) i 
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for the Tixed'Dury, | 
136: Yet the extent” of Ward by the Nature of the Fee, cannot extendtoll 
Alienation, or Confurnprion ot the SubBatice of the Fee, or any part 'or pertinent 
vereof, and'this is cleared by the Statute,” Parl, 1491, cap. 25. Whereby Done 
tars muſt'find Caution 'norito defttoy the Biggings, 'Woods, Stanks, Parks, Mew 
dows, or Dovecoats, but ro keep themin ſuch Kind: as they get chety, Watdy 
alfo reſtrained by the Statutes confirming Feus, of which formerly 3 and th 


ſtand valid: againſt the Saperior, during the Ward ; ſo do alſo all Init 7 } whe 


holdenof hitn; either by Refignation'o?e -Confirmatian 5 bat not Infeftments 
be holdef' of bis Vaffal, unleſs'Confirmed by him 3 for albeit Confirmation 
the King,” which paſs of courſe, do not take away the Caſualities of Ward, 
dthe Kings Vaſſals, whichaffe@ the Fee of the Sub=vaſias 3) yet the Confirith 
rion of other Superiors of Sub-vaſsals Rights, doth take off' from them the Y ar 
6 the-A& r606. doth only annul'Feues fet by Vaſsale, holding Watd@ 
Aja. withotr their Superiors conſent,” which was fo found thatithe Snpdi 
celifentirigto's Feu'granted by his Valſalto a Sub-vaſial, atbeitthe Fen wal | 


det Reverſion; it was/free of the Ward-atid Marriage of the Vaſcal as ro the bt 


bY 


vaſial Fever, ' but did only affe&t'the Vaſſals Intereſt, iz. the Fru-dury; Refi 


keg pc 1672, E. of Egtimons contra L. of Greenock... *BY 


1! Wart is afforettraiued by the Terce of Wives, andLiferent of BuſbmddY 
the CautreliE cf Scotlard, both whichare introduced by Law, and are valid wil 
but'the Superiors' conſent, | But'Rentalsand Tacks fet'by the Vaſſal, have'l 
this oy 5 the Superior or his Donatar, thatthe Tennents or Labour 
ſhaſnor'be renoved tifl the next Whitſunday, aftet the beginning of the Walt 


4 
t 

o « 

wo 


paying >©'018 accuſtomed'Duty, Parl. 1491. c4p 26, Tet then the SuperillMee., 


; ON yay removethem, notwithſtanding their Ta@s be unexpired; Wl 
- therefore fleep during Ward, but revive againſt the Sctter and his lens! 

endyjeas many years after the Ward, as they were excluded by che*Ward.'W 
Fil 4.164 1. L, of Comter contra Where alſo the Terce wasfound rele 


he Stiperior or hisDonmar, is by theNatureofths 
- Right as aTuror'to the VafſalsHeir; Craig obſerves, thathe ispreferable to all oth 
Tators; 'except only the Fathet of the Heir, whoſe Fee detcends by the Mothas. 
 or-ſome other! perion ; "and that he 15 obliged as other" Turors, 'to purſue. 
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Warc efwvs contra L Kinoraig, - But vow lince the AR of 


Arn Gs. gt <ex Feus without conſent of the Suj heſc did 
"Pizmrent'i 606. probibiring: Feus without conſent of the Superiotz thelc did 
*$=<adethe Ward or other Caſualities of the Superiority, as to Fees not hol- 
| 49 of the King," which was even extended-to the Fees holden of the Princes Hope, 
Wars: La. Earhcart contra Yaſſals of Cathcart. And. after the AQ of Parlia- 

633-,cxtending the forelaild Actto Ward-lands holden of the King and. 


oh 
ments 3 Feus"then granted till che year, 1641 when. the effe& of that AR 


44ll the reſcifſory AR, 1661. whereby theſaid Parliament 1641, ,was reſcins, 
id Parl. 1651, cap, 15.  Sothat now Feus of Lands holden of the, K.ing, Prince, 
7 "any other 7 erred without their conſent, do not exclude Ward or other Ca- 
F- ities of the Superiority, except ſuch Feus as were granted the ſeyeral times 
hey were owes 4 by Law; - but a Charter:upon an [A ppryzing did exclude the 
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| l id, though no Infeftment was taken thereupon, during the. Paſlals lifes as 
fHntobſerves, Title. Ward,” Hamilton contra Tennents of Newburgh ;*/becaule the 
ions Charter without Seaſin, did import a Gift of the Caſualities , which 
woht befal to'the Superior 5 and he thereobſerves, thata Ward was excluded 


pryſiog and Inteftment thereupon, whereby the Defunit was denuded, al-, 
is W , 


bhi as to the behove of his Heir, L. of Ley contraL. of Bare, 
,,Puring the Legal; the Superior or Donatar, as before the Infeftment upon the 
npryſing, they might pay the Appryzcr, and take his Right - .Soafter they may 
jedeem him and exclude him, ' it being againſt reaſon, that by Appryſing ( ſup- 
gle of a great Tenement ) for a (mall Debt, the Superior ſhould be fimply exe 
lded, and it may be upon Deſign , if an Appryzer.infeft poſſeſs, his Ward 
and not the former Vaſſals,though theLegal be norexpiredzbut after the Ward 
allen,though theSuperior received an Appryzer appryling from the Heir with- 
at roteſtation 3 go it was found not to p—_—_ the Ward by the death of the 
ner Vaſſal, July 19-, 1564. Hoſpital of Gloſgow-contra Campbel, | But a Su- 
rerior was not excluded from the Ward by his Vaſſals death, becauſean Apprys» 
ze had charged him to Enter him, during that Yaſſals life, ſeing that Charge could 
wtmake the Appryzer Paſſa], by whoſe death Ward would fall, and thereby. 
make the Superibr loſe his Caſuality by the death of both the old Vaſlal and the 
Apryzer,. unlels the Superior had been i» wore evt cv/pe, which was not found, 
wkb 2 years Rent of the Land, or Annualrent of the Money, and a Charter 
vere offcrcd, with a Pond to pay what further the Lords ſhould modifie, Feb, 
19.1669. Blackcontra Trinch. But a Creditor Appryſing, though infeft, it he 
EA not, his Ward falls not by his death,becauſe his <Appryfiog is but a Les 
wy | WPiligence, which he may renounce, or relinquiſh, and infiſt by other Dili- 


s o 
js 


iee-jor payment. 
an Appryfing be farisfied or extin by Intromiſfion, the, Ward: lands aps 


"$2 become in the Superiors hands by Ward, till the Majorjty of the Heir, Ju. 
WEE. 1571. Lindſay contra' Mexwel: In which Caſe, the, Appryzer Was not - 
ER obliged to reſtrict to his Annualrent, to the effe, that the Donatar of 
EX Ward might have the Superplus, by the A& of Parl. 1661. cap. 62, betwixt 
Hor and Creditor, whereby there is a Power givento the Lords of Seffionto 
ily reſtrit to their Annualrent, which is only perſonal, in favours 


oY a ro woe, iodine co. dab 


"he Debitor, ifhe demand it. | 


* 8-50 Benefice of Ward, is alſo burdened with the Maintenance and Suſtentati- 
wMthe Heir, by vertue of the forefaid AR, 1491. cap. 25, whereby a reaſon- 
TWEultentation according to the quantity of the Heretage is appointed tothe 

I he bave not Lands Blenſh or Feu to ſuſtain him, and that by the Supes 

Bdhis Donatar, and Conjun& fiars and Liferenters of his Eftate z haqay 
TE axccofis to be modified by the Lords, according to the quality of the Heir, 
"1 follows, that if the Heir have only Ward-lands of ſmall value, which 
| #1 .; : | i I 4 | cannot 
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'm taken away, and ſo Feuwof Lands holden of the King or Fringe, were. va- 
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cannot exceed the Heirs Maintenance, the $ an have no part 
' This Modification takes place, not only when «the Heir hath no Means 
though he had, if it was nor ſutfciehr to eniertainhim, the Superplus is mo 


ed out of the Ward-lands, ano Lands Liferenttd -proportionably. . But here: 
. ſhaltfay no more of the Aliment of Heirs: by Ward: Superiors, or their, Doty 


\ Thus it appeareth in whac way the*Caſuality of -Watd is excluded, burdey 
ed qr reſtricted, being always by Law./or byithe,Conlent and Deed of the &. 
perior ; but no-private Deed of the Vaſlal without the Superiors Conſent, y 
appointment-of Law, can-burden the Fee when it, is in the hands of the Sup 
rior, by Ward, &sc. ':So that Servitudes introduced. by the Vaſlal, a$ The 
lage, Ways and'the like, are not effeual againſt the Superior or his Donaty. 
when the” Fee is in their | hands ; Unleſs ſuch Servitudes be 1ntrocuced by Ps 
ſcription'ot-tourty years, -or immemaocial Poſſeſſion, whereunco all Parties 
ying Intereſt, their Conſent (is preſumed ; and. theretore,. in that Caſe theip! 
ground -tor ſuſtaining ot the Servitude, even againſt the Superiot, who mit 
ar leaſt have uſed civil Intertuption.. Thus, Marches ſer by the Vaſlal of Coy 
«ſenc, or by Cognition, whererq the Superior, is not called, hath no effec igh 
prejudice during the Ward, Feb. 81662, Lo. Torphiches contra EXcep 
1n the Caſe of Preſcription, as ſaid is, bs; 

' "As to the perſonal Debts of the Vaſſal, whether Heretable or Movable, thy 
do not affect the Fee,. thoughin Ward, albeir Craig l:b.2, Diegeſ, 20, rela'et 
that of old it was otherways, and that the Superiour. had the Ward, with the burdy 
of intertaining the Heir, and with the paying of the Annualrents of his He 4 | 
Debts, and that the Cuſtom of Wards in France is ſuch :- For which there$1 
great deal of reaſon, Ward being granted to Superiors, when Debts were noth, 
many or ſo great as now, 'ſo that the Superior in Gratitude had what was [ups 
Maous co the Vaſſal, but now the Vaſlal may, and many have been ruined: 
their Heretable Debts, running on in Annual ducing the Ward :: buc Cuſtom 
Ving given the Ward to Superiors ſimply, there is no Remeed withouc a Stunts 
_Correory of this Cuſtom. So the Caſuality of Ward may be enjoyed imwed 
atly by che Superior, bur is more 'ordinarly gitted to Donatars, nor only byth 

King, bur by other Superiors , which Donatars may do whatioever the Sux a 


rarsin this place « bur you may fee it-in its prover place. Title Heir 6. 2. "Mi 


F 


himſelf might, becauſe they A& by his Right, and are in effet his Aſſigns 
.So that1i gitcs be granted to more Donarats, the firſt Intimation or Diligence 
be preferred. | "oi 
. .Gitts of Ward and Non entry were accuſtomed of old, to be granted by 
-Exchequer together, bearing, or only for by gones, but for time coming, will 
Entry of the Righteous Heir or Heirs : And albeic Gitts of Ward ron itill i K 
lame'Style, yer by the Acts and Cuſtomes of Exchequer, Ward and Nat 
try are ſevcral. Caſualities, and pals by ſeveral Gitts ; ani Notwithſtanding 
tore(aid Clauſe, the Gift of Ward reacheth only curing the time of Ward, 
three Terms thereafter, it the Lands tun in Non- eaty; but Ward was not ou 
to.give Right co chree Terms full Rent, (hece the Donatar was not in Pollt® 
oaduring the Ward ) Nov. 2, 1680, L, of Duncontra Viſ., of Arbuthnet. . An 
.Ubeir the Gitr contain Reliet, yer thac Caſuality, as Hope obſc rveth, is: wi 
demanded by the Exchequer, and counted for by the Sheriff, being but a W 
Duty ot the Reroured Mail, as a Gratuity to the Superior at the V aflals Ell þ 
. Andin. thac ſame place, he faith, that under the Gift of a ſemple Ward, 6 not 
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Prebended Taxed Ward, which being Taxed,is 45 4 Fen Duty, and rather «#} 


Þr 
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of the Kings ordinar Revenue, than a Caſuality : Upon which ground the! 
of King%x, as Tutor co the Earl of Errol, having gotten a Gitt of his Wk 
-Fithoue mention of Taxt- Ward, he was neceflitar again to take a new Gill 
the. Taxc-ward, and gave a conſiderable Compoſition, and did not adventf 


_ 2:Put. the Matter to Debate before the Lords of Seſſion, whether his Giif 
have been extended to Taxt-ward or not, | 37. 
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25. The 4: Caſuality of Superiority, is called the Marriage of the Dcfuret 
"ilk Heir, by which isunderſtood the valueot his Tocher. There 1s nothing 
Favs in the common Feudal Cuſtoms - It is in uſe-in France and England; and 
oe FAates, that it was introduced in. England in the Reign of Henry 3d. and 
from thence came.to us3z Biff it is more likely that we had it ſooner, for Kin 
Melcolmw Kenmore gave out all his. Land to his SubjeRs, reſerving the Ward an 
Marriages of their Heirs, which islong before Henry 34. of England. 
28. Craig ſtates this Caſuality in a Power of the Superior, whereby he may 
marty the Heir of his Vaſlal who died laſt Infeft at his pleaſure, but without Di- 
gement3 by fhis Suppoſition, the benefice of the Heirs Marriage, would on- 
be'a Penalty intwo Caſes; the one, ifthe Defundts Vaſlals Heir marry wich. 
out obtaining his Superiors Conſent, 'bis Fee ſhould be burdened wth a ſuitable 
Avail of the Tocher, which he did or might getz But if his Supertor did offer a 
foitable-Match,ifhe did marry another,he ſhould pay the double Avail of Its To- 
cher; yet in the common Opinion the double Avail is only penal, 4 
»29. And the fingle Avail ariſeth from the Nature of proper Fees, or Ward- 
boldings, according as a Fee is underſtood to comprehend, by the Cuſtom of this 
;mdother Nations, who hold this Caſualityz and therefore it is debitum fund; as 
anfiog from the Nature of the Fee, or from the expreſs Tenor of the laveſtiture; 
s isin ſeveral Feu-holdings of the King, 


"40, 4nd therefore the Avail of the Marriage being declared, an Appryfing, or 
Adjudication on that Decreet, is preferableto all other Appryſings or Adjudica« 
tions; for the Debts or Deeds of the Defune-vaſlal, his Predeceſlors or Heirs, 
albeit they were prior, as was found Dec. x7. 1673, Hadder contra Moor, 
14x. Butthe Avail of Aarriage doth not affe& the appearand Heir perſonally, 
a.'5. 1631. L. of Dun contra Viſcount Arbuthnet, and therefore cannot afte& 
wy other part of his Eſtate, but the Ward-fee, or the Feu cum Maritagio; tha 
thite be one Decifion in the Caſe of  4rbutbnet contra Fiddes, Feb. 25. 1662, 
Where the Avail of the Marriaze was more worth than the Ward-land, the Heir 
wsſound lyable Perſonally, in ſo far as exceeded the ſame; which hath never 
ben ſeconded, nor ought to be drawn in Example. | | 
*Þa: It-is not the wantof the Superiors Conſent, wich gives the Avail of the 
Fills Heirs Marriage;as was found in the Caſe of the E. of Argyle contra L.Me= 
aaghter 3 where the Superior being preſent at the Marriage, did not exclude 
tim from the fingle Value; yea, the Superiors ſubſcribing Witneſs to the Vaſlals 
"0 Contract of Marriage, was not ſuſtained to exclude the fingle Value, Feb» 25, 
wal 1662, Arbuthnet contra Keiths. Ott MF 
"43 The ground of the Reſtriction of the Avail of Marriage, ought chiefly to 
1 bex from the Riſe and Deſign of this Caſualitie, which ſome do- attribute 
p ithe'Superiors power, as Tutor to his Ward-vaſlal, whom he kept [in his Cu- 
"yy dy, and educar for his Service in the War, which the name of Ward infinua« 
"3 For Ward or Guard is a Fence or Cuſtody: But this cannot be the true 
Eteofthis Caſualicy, ſcing that Tucorial Truſt behoved to be in tavours ofthe 
Fall, direQing him in his choice of a Match, and could not be ſo far turneded 
W Prejudice, as to make his Fee lyableto adouble Avail, if he refuſed the Su- 


Fiors Offer of + Match without Diſparagement, and married another, 


44. Others therefore hold the Cauleof this Caſuality, to be for preventing the 
lil marrying with a Family in enmity with the Superior; Butthat would be 
Wizrrow a Ground; tor thereby the Avail of a Marriage would only be due; 
*BC Vaſlals Heir did aRually marry with a Family in enmity. with the Superi- 
# and ſo: would never be due, if the Vaflals Heir never: married, or where be 
Samed with -his. Superiors Relation, or known Freind,- and yet neither of the 
2032 dath exclude a fingle Avail, | | i 6,231 und 
| 5 We muſt therefore inquire for a more adequat and rational Ground of 
SYLuaty,which appears very ns w be thus; T hat by the Nature of .Watd- 


holding - 


_ + NY ad 9” IK. - % ym” AP 
F mad a> OY Sha, ”— wr ROY w_ 


. E's 


F A, 444 » 
5%Y 
b mE 
. 
I Oed  - 
-4 = 
— 


Pe P * - * * 242-652 20 
[ 5 LD NS TIRE © 


1 
_ 4 ron a. L- 5" ug . = ” » 
Fat* ps = "_ gs 4 "7 FD * : "i WO 'P 7; MEER (5 
F 2 F . 4 I, ate EA "I 
ng 


v FI" "Sm » PE Ea 
F RES. 5 MY Ly 
Wo. ESE 44 be As 5 | 
y . Y -* © S GE S = NY I Sade Irs ? ; oi _ 
> f p , E Fi "IE ; 4 
. ; : bs bd 


holding, as it was whe ficſt introduced, being for military Service... 2nd be 
a gratuitous Donation, that Service was not as an equivalent Cauſe, ſeinggy 
occafions of War were- uncertain, but was asa grateful acknowledgment oft 


Vaſſal3 and therefore when the Vaſlal was not in capacity for Service in Wy 


the Superior reſumed his Fee into his own hand,dufing the Yaſſals Minority, g 


was not thereby oþliged-ro Aliment the Heir, as appeareth by the 25 Ad, Boy. 


1491.  Ordaining Wardators, that is, all having Right to the Ward of a Vaſgy 
Heir, whether Superior, or Donatar, or Aſſigney, to give a reaſonable Liigg 
for ſufteritation of the Heir, according to the quantity of the Heretage, jfj 
Heir hath no Blenſhor Feu-lands to ſuſtain him on.5 So that before this AR, te 
Heir had no Aliment out of his Fee during his Minority, and by the AR he had 


no Aliment from the Superior, if he had Feu or Blenſh-lands to ſuſtain himſelf, 


So that formerly the Heirs of Ward-vaſſals, were redacted to extream Peauryig 
their Minority, if they had nott.i1g elſe but their Ward-fee : For Reme 
whereof, mutual Burdens were introduced upon the Ward-fee, vis. That the&y, 
perior fhould aliment. his Minor-vaflals and yet in Recompenſe thereof, 
ſhould have the Avail of his Tocher : But being obliged only to aliment th 
Heir, aridnot to aliment him and his Family when he were Married, thereſgn 
his Tocher belonged to himſelf ad ſuſtinenda onera Matrimonis, till hecame y 


Majority, and mightenter to his Fee, and have the full Profites thereof, 

46. The eAvuilot' which Tocher, hath certainly been of old the Tocherghy 
Vaſial got, 'wherein'the Superior had this juſt Intereſt, that af his Vaſlal ſhaylf 
imprudently -Marry, getting too ſmall a Tocher, that therefore the Supaig 
might-offer him a Matoh with a better Tocher ; and if herefuſed it, and marc 
the-other, the Avail ſhould be eſteemed as <quivalent tothe Tocher he ny 


have hat, and that'in Confideration not only of his Fard-fee, but of all other bg 
Eſtate, Real or Perſonal, which was very Tational and {uitable to the time tha 
the Avail of Marriage 'was introduced , when perſonal [Debts were very tary 
and therefore the Vaſſal might well pay the Avail of his Marriage when he cay 
to'his Fee, without any exc: five Burden. ; 
47. Bur fince perſonal Debts cameto be ſo frequent, the Availef Marriage is only 
tr r44tion tothe free Eſtate, Real or. Perſonal of the Vaſſal,,and Cuſtam hath fied 
the fingle Avail-about twoiyears free Rent of the Vaſſal, wherejn there isa1,atitady 
to theLords, tomouific according to their Circumitancesz & as to the doubleAnwil 
it'never-excecds'three years freeRentsBut it.is ſo little favourable,and hath ſo ms 
nySolemnitics;that Lnever obſerved, fince theInſtitution of theColledge of Juſiigy 
the double Avail to be found due, the Method of obtaining it, being fo. contraitl 
all the Defigns prerended'\for this-Caſuality; for therein the Superior. or his Dots 
_ tin;donever offer a Match which he:believes theVaſlal will accept,but of [ FD 
to-get a 'Youble Avail, ' wherein nothing appears of Tutorial-truft, ,or-oftht 
Kni& Confidence between'Superiors and Vatlals, -nor any thing to prevent many 
with an unfreindly 1Family. | | " 
-:1Burthe: fengle. Avail is Favourable, as a real Burden upon the Fee, and hall 
for-Recompenſe, the Aliment: of the 'Vaſſals-heir, .and is a Burden whiebitht 
Fallal may bear,without hazard of Ruine,or greatDiſtreſs,being oftimes withiotle 
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value of ,the Tocher the :Vaſlal gets, and never above whatiby prudent 284 


agement he-might-get, Cuſtom having! fixed it toabout two. years free Rentz 
thav though: the V2flal:marry an: Heretrix. of a great, Eſtate,and ſhe ,DiſponeW 
fame to her» Huſband, ;yet be pays no more, as was found 


NY Bo 
Jane 14. 1673. CON ni 


conma*Remſay, And there.is no Extention upon the Conlideration. of, bis. pedal ©” . 


Qualifications, by his: Birth,; Beauty, Figour or Reputation 5, but only 10. oY Y q 
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becaule the Avail comes in place of it, 


&deration of bis-5ſtace, wherew the ,Tocher js not accounted any part of his BI 4a 
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"48+ There is one Buedea which may befall che Vaſial, and feams! exoetive - 


«hen he hatha ſmall Ward-fee and a conſiderable Eſtate beſide, two years of his 
ee Rene may be of more value than the Fee it ſelf, which he caomor avoid du- 
fing che tiwe of 'the Wards for the Superior is got then obliged co eccepe aRes+ 


ſiguation 4d remencniiame ; 2nd ſeing Fees are Fendal-contrats, baving mutual | 


Preſtations, if there be a Contra in Writ,the Superior at no time is pbiliged ro 
or a Reſignation, and always thee is ſach 2 tacit /Fendal-conrradt - Yer if 
the Vaſtal did firſt receive bis Fee, he ought nor cocomplaia, though hecannor 
zyoid._.ic, ſeing it is by the increaſe of his Fortune, and if he accept it after his 
other Eſtate, he may blame his own Imprudence; yet he hath chisremedy,that by 
acquiring a Ward-holding of the King, who. is the moſt benign Superior, his 
Marriage is only due to the King, though he be nor the eldeſt Superior, by his 
Royal Prerogative, who is always favourable, if application be made to prevent 
a rigorous Doanatar, y19/vq | 
49, That the burden of the Avail of a Marriage may be eaſie, albeic 2 Yaſ- 
fl have mavy Ward-fees, holden of the ſame Saperior,or of different Superiors, 
keis lyable but for one Avail,and that to the King if he be one of the Superiors, 
or otherways to the eldeſt Superior, And on the other part that Superior, to 
whom che Marriage is dne, is only lyable for Maintainance of the Heir, which 
$4 further evidence of the true riſe and defign of this Catuality,as hath been ex- 


_ Yea though the Marriage were Taxed by the King, it excludes atiy other 

jor,as was found Fely 19,1672, E, 4rgilecontra L,M*lcod; Where it is ex- 
pieſly determined, that one Marriage canonly be due for one Vaſlal: and it was 
pot.ceſpetted that a Taxed Marriage becomerh like a Feu-dutyyfo that if a Val» 
{ have ſeyeral Ward-tees with Taxed Marriages, he pays all the Taxed Duties, 
yet; the King by his Prerogative excludes any other Superior; but where a 
Vaal holds teyeral Wardefees of the King, ſome Taxed, fome Simple, he gers 


"WY diced, as was decided Feb, 24, 167K. Advocat contra Stuart of Ianernytie. 
;$1- Whea there is a Prince, he being a Subjet, a Ward- holding of the K 
excludes the Avail of the Marriage due to the Prince z but when there is no 


but one Avail for the fimple. Ward, wherein the Duty of the Taxed Ward is de» Pc F- | 
/ E 


Wl Prince,the Marriage of the Vaſſal of the Principality is not excluded by anante- 
"Fl terior Superior z becauſe then the King enjoys the Principalicy, not as a Subje& 


= *rnce, but as a Soveraign Prince, and (o'hath the ſame Prerogative' as in the 
Ml kojalcy, albeic he gives his Charters as Prince and Stewart of Scotland; yet not 
"WW #2Prince SubjeR as his Son would be, nor as ſupplying the vice of rhe Prince, 
WI ot. he is not comptable co a ſuperveening Prince, as was found, Fas, gp; 1680, 
SW ves Solicitor contra L. of Luſs. Yet if the King in the Minority of the 
—W friace, {ntete Ward-vaſlals of the Principality as Adminiſtrator tothe Prince, 
"Yes comprable to che Prince, and his Royal Prerogative doth not exclude ante- 
+ Wi Superiors, myo 
rol 1h Yea it is alſo conſequent, that if the King acquire a Saperioricy;byBuyl 
We Game, it is in private perrimonio, and therein wiitur jure communi, and Sok 
— Wt exclude an elder Superior, 


C0 53+ There is no Marriage due, it the Vaſſals Heir 2pparant was married in his 


Wy *receceflors lifetimegwhich gave occaſion to think, that the ariſe of this Caſualicy 
Cl by the Tucorial Power of the Superior, which being excluded by the lawful 
1 aſtration of the Father, the Superior could not claim his Vaſſals: Tocher 
0 8s negle& or contempt : but this is too narrow aground g for though the 
W938 Predecefior be not his Father nor Grand-father, but a Collateral, there 


"© Tocher dye; bur che true cauſe is evident enough, that here the Vaſlals 


a -(while in Ward ) hath no Tocher to expe, being married already,and or- 
" Foul his Tocher applyed for his Predeceflors Debt ; and therefore'a Superior 
"ckim a Tocher- where the Vaſlal ns none, nor could he _ 2 
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Tocher,” if it were knowa that his Vaſlal were impotent and uncapable of Myr 
The Confidence between Snperiors and Vaſſals, maketh the Feudal Cont 
ro be wherrime fidei moſt 'excluſtve of all Rigour and Fraud, and therefore 
Vaſlal ſhall by Precipitation marry his appearand Heir, when he is Moribozgy 
without Treaty or publick Proclamations, the Heir-is lyable for a Marriige,'4, 
though: he. was married: betore his Predecefſors Death, as was lately fonndiath 
Caſe of the Lord Colvill of Cle;ſh, Feb. 20. 1667, much more if the Val 
- marry his apparent. Heir before he. attain to the marriageable Age, whichy 
' Males is eſteemed Fourteen compleat, and in Females Twelve compleat: Andy 
though all-Formalities were obſerved; yet it were juſtly ro be accountyg 
fraudulent deſign to elude the Avail of his Heirs Marriage, or if the Heir wered 
that vigor that. he did marry himſelf, 'or his Tutors did marry him before 
were Fourteen compleat, the Avail of his marriage would be due, or if dig 
the” Ward, the Heir ſhould acquire a Ward Eſtate holding of the King, j 
would not exc!ude his other Superior, but would juſtly make him lyablebothy 
him and to the King, and might well be extended to two years Rent to eithe 
Supe: iorz whereas other double Avails upon Requiſition are never to be extey 
ded above three years tree Rent, for theſe are never without fraud, albeig thy 

have been hitherto ſtil] excluded upon Informality, F* 
54, ! et us now confider on the part of the Heir, whether the Superiorey 
juſtly claim more Avails of Marriage than one by the-death of one Vaſſal, why 
died laſt-Inveſt as of Fee, _ It'is beyond Queſtion, as hath been ſhowen belaie 
that one Mirtiage onely can be due, though che'Heir have many 'Ward-fees, ii 
only of different Supetiors, but of the ſame: Superior z nor is it to be cont 

verred, that it feveral Heirs apparant be. mairied during che Watd, that the 
perior may have a Marriage for each.of them, though they die during the Wal 
' and not entered ;' for thete cannot be accounted rigorous, ſeing the ſeveral Hi 
eicher did get Tochers, or it was their own fault.it they did nor 3 ſo the Queſtia 
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{5 - only remains in caſe the/apparant Heirs di&*during the Ward, and do not Math 


whether any Avail ſhall be due for them or either of them, but only by thegat 
Heir that paſſerh the termination of the Ward, who i: not married, then, ishd 
2s forbearing trauotully in prejudice of the Superior, and therefore is lyable for 
Marriage; though he never marry, 4 
This rigorous Extention hathione Decifion for it,that every apparant Heirdfi 
"Ward Valiſaj, attaining. to the Marriageable Age, though dying during the Wat 
unmarried, heaps as many Avails of a Marriage upon the Fee, as was found, 
Ti. 1622, Frexchand L.of Therniedykes contra Cranſtown, which the Ini 
-Declarec they would obſerve thereatter,in all-ſuch caſes of Marriage; yer theſs 
mirted no Act of Sederunt thereupon, to certifie the Leidges againſt miſtaks0 
the juſt Tntereft ot Superiors : But ZCgrie declares it was never ſo decided beiit 
at any yme, which ſufficiently infinuars, that his Judgment was contrair. It 
gan arrempred in the caſe of Dickſon of Headrig contra 'a Donatar, Nov.lh 
2635. 'where two appearand Heirs had died unmarried, and the Donarar of lf 
Marriage of the firſt having purſued the ſecond, not for his own, but fortit 
Marriage of his elder. Brother, who dying pexdente proceſſu, the ſame Donati 
of the firſt Brother purſues the third Brother for the Marriage of the firſt whett 
' there was no more done butthis Dilator proponed and repelled, viz, no Procth, 
'becauſe the third Brother was not charged to Enter Heir, and ſo there was 
Paſſive Title againſt him tor his Brothers Marriage, which the Lords did md 
juſtly repell; becauſe an Action for the Avail of a Marriage is declaratorie, "ul 
peratorie, and only tor affeRting the Ground, and ſo is competent againit'W 
appearand Heir:bur there is no A or Decreet ſuſtained for the Avail of theMW# 
- riage. of the, firſt Brother, who died during the-Ward unmarried ; and as i 
was never a Decifion before that of French, fo, for ought 1 could ever oblemh 
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ave was never ne fince;'\and Thope ntiever ſhall be ' for it is no way confiſtent 
with the deſign of this Caſuality,that a Foundation*ſhould he laid to ruigea Yaſ- 
(al; and very incongruous to other cales; tor it the Vaſſals F3eir ſhould marry ne- 
yer ſo oft, he is' but 1yable for one Avail, even though he held ſeveral; Ward-fees 
_ of the ſame, or divers Superiors, how incongruous then ſhould ir bey'-it- the Fee ' 
ſhould be burdened tor all che Heirs thar ſhould happen to die unmarried during 
the Ward: For in the ſaid caſe of Heagrig,there were three{Brothers ſucceeded un- 
married,and there might been many moreztor it 1s no rarity for a Vaſſal- ro:die, and 
Jeaye many Children, who may alſo die during the Ward;SoFohn Campbel of Steb- 
dis told me, that he ſucceeded to his Father in a Ward-fee, being the Seven- © 
reenth Son, 4 
© 55+ But the great ObjeQion would be, that the Vaſlals Heir is marriageable 
at his Age of Fourteen compleat, aud therefore he may be then required to mars 
xwyand if he do not, but refuſe a Match offered without diſparagement, he is con- 
- 18macious, and he muſt be repute fraudulently ro torbear to marry, in prejudice 
of his Superior, I never tound any Example of an Heir required to marry at his 
Age of Fourteen, and it were far rather ro-be accounted Fraud in the Superior 
ad captandum [ucrum,being under the pain of paying the double Availz&0n the o« 
ther hand, the Vaſſal could pretend no prejud.ce, it he did not marry beforethe 
were Twenty One compleat, he being lyable for the fingle Avail; yea it. he 
were" required during the Twentieth year of his Age, and retuſed an offered 
Match without diſparagemenr,if he were made [yable to the double Avail : Bur 
i the riſe and defign ot this Caſuality be confidered, which at fiſt was the real 
: Tocher, the Vaſlal happened ro get without fraud, or getting leſs, becauſe ir 
was no hure to him, but ro the Superior , therefore the Superior might (o 
ſoon a$ he could evidence the Heirs Suir, Treaty, or Proclamation of Marriage, 
"offer him another, that ſo he might nor only have that Tocher which he got, 
.bue which be might have gotten : 'But now when Cuſtom hath determined the 
Anil, whatever the Tocher were, there is no ground for Requiſition, till che 
kt year of the Ward, | | 
/Butit a Major ſucceed as appearand Heir unmarried in his Predeceſſors time; 
it he continue unmarried a year after his Predeceſſors Death, though he be not 
required, his Fee may be burdened with a fingle Avail;or if at the 1th of that year 
an offer be made of a Match without diſparagement, he might be lyable for the 
double Avail, becauſe he may be preiumed to torbear fraudulently in- prejudice 
' his Superior, in the ſame manner as a Minor forbearing to marry till the Ward 
deended. 
+But this queſtion yet remaineth undetermined at what Age of the Watd Vaſſal 
the Avail ot his marriage may be declared, and ia relation to what time his E- 
ſateis to be.counted 2 there was occafion for Determination of this point in the 
yl Declarator ot the Marriage of the Laird of Dalmaghie; who ſucceeded ro a Ward 
"WW Fee; firſt co his Mother before he was Fourteen compleat, and then his Father 
| dyed at his Age of Seventeen or Eighteen, and ſhorely after he married z the Do- 
I ator inliſted tor the Avail of his Marriage according to the free Rent he had when 
rt fie married, ac which time his Fathers Eſtate fell co him, that was much more 
all conliderable, The Detender alledged that his Eſtate could only be confidered ac 
- hismariageable Aze of Fourteen, and there were ſeveral-Interlocutors ſuſtaini, 
as 00 
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"that Alledgeance,but ſtopped again: The Zords inclingd' much to eaſe the-Vaſl 
Wl {far as Law, would allow, eſpecially being a Gitt in Gros granted to the Dona- 
uy {% of the Wards of ſeveral years; but certainly the general Rule of Eſtimation 
Kould be the time of the Vaſſals Marriage, or being required in the currenc 
"I Yer before the Termination of the Ward , bur ſeing the fiſt deſign was, thatthe 
way Superior ſhould get his Vaſſals Tocher, the Value of ic ſhould be eftimar when 
hen Kinſelf pers 2. Tocher, or is ſuppoſed fraudfully ro forbear to ger. itz, For fup- 
Pe. the' Yaſſals Marriage be diflolved withia year and day without a Child, 
et FFI Pt Kk 3 though 
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though he were, married he would get nothing by” it: andfic tan never; ry 
accounted fraud which is a yertuous Prudence, that Perſons ſhanld nor; many © 
till they come to Vigaur, and are capableto rule a-Family z and £ eretore ſhoul | 
never” be/ accounted fraudulent, untill che men come to Twenty, and wongy 
to. Thirteen, | WISE | 
Aad now ſeing the Avail of Marriage. is determined to ſuch 2quantity, they 
-is-n0-reaſon for the Superior to precipitatz becauſe the Marriage being debitay 
fandi, \no other debtgreal or perſonal of the Defund Vaſlal, or his Heir, oy 
. prejudge the Superiorgbecauſe the Avail of the Marriage Is preferable to theſavs, MW | 
- orany other Right, being a rea} burden upon the Fee, and he can have no-by ( 
nefite by the Marriage till the Ward end and Proceſs ought not to be ſuſtajn. B 
ed, till a: year after the Marriage, or a-year after expiring of the Ward ; For if b 
the Vaſſaldie unmarried, before the year chat the Ward terminats, there ſhoulg F 
be no Avail, unleſs Marriage aQually exift, and beeffeQual by s year, ora Child, gf 
It may be pretended, that by this courſe the Superior may be at the loſs, ifthe WM. þ; 
Heir become poorer at the time of the Marriage, than when be was Marriageable, 25 
which imports not z for Minors are barred up by Law from hurting themſclyg is 
and ſo they can (ell nothing, but for payment of Debr, whereby the Superin MW © 
basno loſs, becaule the Annualrent of the Uebt is more than. the Rent ofthe 2 
Land - Bur on the contrair, good Curators do frequently increaſe their Minon W Co 
wo 
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Ettates And ſeing the ordinary Avail comes now in place of the real Tocher;it 
can never be ſo well declared, as at the time when the Tacher was dues :-3/ 
[--$6- The termination ob the Ward in Males, is known to be the termination 
_ of their Minority,but in Females,it is determined to be their 14tb.year camplen; 
| for then they are capable of Children;and governing their Houſe, and: they are 
never fit for War, and therefore a Robult Age for War is not- required in then 
nor can they otherways ſerve but by a Subſtitute, and their Ward-fee is inp 
far improper, that Women are capable.co ſucceed. The termination of -thej 
Ward is declared to be 14 years compleat, Parl.1546, Cop. 5, and Parl. 1571, 
42. And albeit Heretrixes get no Tocher, yet their Fee is lyable for an ording 
Avail, as if they were Men, and that alike, whether there be more than oneCo- 
heir. In Taxed Marriage no Aliment is due, becaufe/the Vaſlal hath always'the 
greateſt part of the profit of the Fee, exceeding the Taxt=duty, b ww 
57. There is a great Queſtion, ſcarce yet cleared by Cuſtom or Deciſion; 
the cafe of Appriſers being Infeft in 'Ward-fees, if they die within the Legal 
whether a Marriage be due, ſeing the Appryſing is. then but: Pigzas Pr alorius, 
conſiſtent with the Debitors Fee, -and therefore the Caſualities ſhould, be dueby' 
.  thedeath/ofthe Debitor, and not of the Appryſer - Orifit weredye by the Ap- 
| Pryſer, it behoved to return upon the Debitor, ſeing the Appryſer or Adjudpe! 
ſhould have his Debt without damnage : Forit is beyond queſtion, that the 
Er—_—_ have the benefite of the Caſualities, both by the death of the De 
itor and Creditor, Appry ing or Adjudging, during the Legal 3 but thereafiry, 
- If the Creditor do not forſake his Infefrment, which he may , and ſeek othet 
means of payment, the Debitors Right becomes totally extin&, and the Caſuals 
ties fall only by rhe death of the Appryſer or Adjudger;z and though there wet 
many Appryſers of Parcels of the Fard-holding, each of them would be lyablew 
all the Cafualities. There is one Deciſion in the caſe of the Kings Advocat ct! 
Teomen, July 13. 1680. linding the _—_ of a Ward-fee dying within the 
gal, .that his Heir having proponed a Defence, that the Appryling was extinlt 
by ſatisfa&ion within the Legal, and his Oath. being taken upon the value, of 
Eftareghe fuccumbed in proving his Exception 3 ne, his Oath was found to proſe! 
His Rent, but not his Burden, as being a quality to be proven otherways, 
therefore he was Decerned + Buthe acquieſced in that Defence, and did not 
an Anſwer to the ObjeRion, that his Father died within the Legal, whicbthe- M* 
fore yerremainsintire. And there is much more reafop, that duting the Lag 
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PX Caſuality ſhould only fall by the Debitors death : But now ſince by the A& 
= Mets bringing in all Agpryſers and Adjudgefs par#paſſ#, 'x Charge 'is 
declared ſufficient to make the ſame effeQual, if the. Adjudger wilt untieceffarly 
ke Infeftment within the Legal, putting an unneceflary burden 'on the Debj- 
for,\ the Caſuality ſhould Juſtly ly upon himſelf, without Relief, and no'part of 
it ſhould ly upon the Debitor, or the other Adjudgers coming in pars paſſu 3 But 
after the Legal, the Caſualitics will fall after the death ofall the Adjudgers. * 
8. There remains now. to be conlideredy' the addition made by the double 
Avail ofa Marriage, which is moſt unfavourable, and hath quite deborded fron 
the riſe of it» which was, that the KT 699); © 6 nowbe prejudged, by the Va 
fals'accepring too mean a Tocher, therefore he was allowed to offer a Match 
without diſparagement,whereby be muſ} get a better Tocherz but none uſes to 
be offered, but ſuch as it is notour the Vaſfal will not accept, thata double Avail 
be claimed 3 and therefore ſuch offers ſhould rake no effe@, till the {dſt year 
of the VVard of a Minor-heir, or the firſt year of a Major-beir, Although it 
hath been claimed .at other times, yet there are many ObjeRions againſt"ir, both . 
as to the matter and form: As to the matter, it takes only plzce, when a perſon 
x offered, when both the Heir and that perſon is free of being otherways ingaged 
to Marry, and therefore the double Avail was not found due, when the HeirWas 
zgreed in Marriage with another VVoman before the? Requiſition, - though the 
Contra& of Marriage was not Subſcribed; as was found, Feb. 22, 1678. Drume- 
a#madof Machany, contra Stuart of Innernztie: And much more where the VV 9» 
man is ingaged in Marriage to another man, the offer of her cannot infer the 
double ALA Haddingtoun, Decemb. 20, 1609, and Jar. 20. 1610, L, Kilbiraje 


dine Heretrix of # airlie, | , 
"59, 24, The perſon offered, muſt be without diſparagement, which is not 
> be accounted by Means, bur by Quality and Fame. There are only three 
deprees of Quality that the Law reſpeQs in this caſe, Nobility _ 
wtonly Lords, but Barons, Bufpeſſcs, and Teomwer 5 And therefore a Burgeſs ofs' 
Wl fred ro the Heir of a Lord, or Baron, or Gentleman of the like quality, though 
\ WH kebavelircle Land-Eftate, may be refuſe}, or a Yeoman:to a Burgeſs. There is 
a6 a diſparagement in the age of the perſon offered, and the Heir, which yet 
vwithfome latitude, that the perſon offfed be not much older than the Heir. 3. 
There is diſparagement in the Feature or Integrity of the Body, which maygive a 
jutt ayerſion;in which moreof beauty is required in a Woman cff:red to an Heir, 
ing a'Man,than in a Man offered to'an Heirefs; but inno caſe lame, or blhnd,6dr 
umb.or deaf,or defeQive,or redundant in anyMember,or any conſpicuoys diftors' 
on can be offered. 4. There is a diſparagment in the qualities of the mind,as if an 
wot, a Foql, or weak perſon be offered, ,or a perſon of known evil humor, or. 


mlfame, or the like. | 

6, As to the form of the offer, nothing is admitted to. be proven,but by the. 
qiity ofthe Inſtrument of a Nattar, which ought to be two. The fiſt muſt 
ertheSuperior, or his Donatars offering tothe Vaſſals Heir a perſon by name, 
ad an cqual and unſuſpetted place for interview and conference, ar a lawful” 
as, and an Inſtrument taken thereupon, bearing the produQion of the Dopa- 
as Cit, ifitþe made by a Donatar, and the Procuratory of a Procurator and 
tte reading thiereof: And the ſecond Inſtrument muſt bear the Superior, 'Pro. 
wor, ar Donatars appearing on the day appointed for interview, and then 
*Quri wg che folemnizing of the. Marriage to be at a convenient Kirk, on a pat-. 
*X.0ay, which ought not. to be the Sabbath, not being the ordinary time of 
Sriape, which Inſtrument muſt contain the produRionand reading of the for- 
Spanrument, that the Superior his Donatar, or Procurator, with the perſon 


came” to the place of interview in due time, ang waiting till mid-day - 


w 
- 


alt 3 and therefore, the double Avail was not found due upop thar de t, 
"I Mardjage, the, E, Argus contra Nizber. Nor where the Inftryment of Re- 
nie al 448 24d . <4 lp 
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. quificion mentioned not #he Gift produced, albeit it- was not called for, thay 

- It wazwoflered to be proven by #irneſles, that Tt wastruly preduced, Hope, thi. 

* . - Dgummond contra Laird of Manner, March8. 1627. E. Rothes contra palſy. 
Neither where the place of interview was nof an indifferent place, but the Hg6? 

- natars Lodging, Fly 3, 1622. Frenchcontra the Heirs of Thornidjke:; in whit. 

caſe it wasnot found neceſlar to require the Curators, the Heir being Minor to 
their conſent is not neceſſary to Marriage. | o : 

_ 61, The laſt common Caſuality, of Superiors, is the Liferent-eſcheat of the 
Vaſſal, . when the Vaſlal iy denunced Rebel, tor diſobedience of the Law, which 
becluſe ic is intimat by three blaſts,of a Horn, 15 cailed Horning, it he contings 
ſo unreſtored, 'or uarelaxed year and day, his Liferen is Eſcheated, or Fortanlte 
unto his ſeveral Superiors, of whom he held his Fees z this may ſeem a Penalty 
for. diſehedience ro Law, and is fo as to Fees holden of the King ; yet if ir had 
no other ground, the Literent could not befall to the Superior, but to the King 
whoſe Command was diſobeyed,as Foxjaulture and ſingle Eſcheat dog but theg, 

" Sinal of itis, that Rebellion isYike capitis d1minwtio, or civitatis amiſſio amongſ 
the Romans, whereby ſuch perſons cannot ſtand in Judgment, and they are cy. 
terÞortsi, and thereby their Fees become void, and return ro their Superion, 
and (o is declared Parl, 1535, cap. 32, EXCEPL in the caſe of Treaſon or leſe May. 
ſty, for then they fall to the King. l 
+ 62, Lifterent-eſchear carries the profit of all Fees and Liferents, whethercoy 
ſtitute by Conjuat-tee, Infefrments, Terce or Liferent- tack, during the life 
the Rebel, having remained year and day at the Horn ( though: thereafter hehe 
relaxed }, during his natural lite, even though he be nor Infefr and Entered g 
Heir the time of his Denuanciation,it he. enter thereafter, but if he renounce toe: 
Heir, or die unentered, there,is no reaſon his Literent- eſcheat ſhould prejud 
another Superiors Creditors, Fuly 3, 1624, Moor contra Hannay and the E, ' 
Gelloway, Yea, though there be no Intetrment, 1t by Contra&t or Diſpoliting, 
There be any Heretable-right or Literent provided, even though' there werew 
Infettment required, as. a Terce by Pa&ion without ſeryice or kenning; Hyt 
Horning, Maxwell and Gordoy contra L, Lochinvar, So Literent-tacks of Lad 
or_Teinds tall under Eſchear, without prejudice to theſe who have Right to ſuch 
Tacks atter the Literenters, Zarl. 1617 cap, 15, Theſe Tacks beiall ro che Mi 
ſter ofthe Ground , and Liferents by Terce or Courtefie, fall 'ro the Super 
of the Land tor theſe Litercnters are his Vaſlals during Life,and owe him Figs! 
lity and a Redaendo, | i | 

63, Wheaſoever there is notInfeftment actually expede,theDenuaciation mal 
not the Literent ro belong to that perſon,of whom the Liferent ſhould have ben wal 
holden, bur to rhe King,as an Annualrent due by Contract or Diſpoſition, trols Mi 
holdenof the Diſponer, Had. Dec,20,1609, Hy contra Lanrizz Fuly 11626, Hip 
burton con. Stuart; Fune 22,1675.Menzies of Caftlehill contra Kennedy of Auchii 
fardel,” So likewiſe, ; Literent eſcheat of a Miniſter .cauſeth his Stipend and Pigs 
fit of his Maiiſe and Gleib, though locally within a;Regality, ro fall, nor tots 
Lord of Regalicy, bur if there be Iatettment,it fallerh co the immediar Sup 7/0 

_ Andlikewile an Annualrent due by an Heretable-bondg bearing a Clauſe to; 
teft the Creditor inan Annualrent, without mention of particular Lands or milf 
ner of Holding, was found to fall in Liferent-eſcheat to the Kings Donartar alle 
year and day, Fuly 1.1626, Haliburtoy contra Stuart, And it was found that ad. 
configned to Redeem a Wodlſer was to be re-imployed tor the Superior,duringW 
W odſetrer the Rebels lifetime,Fuxe 29.1661,Tailzifer contra Maxtoun and CO 0 
ninghame, 8.902. 

64. Literent-eſcheat of the Vaſlal carries the Liferent of the Sub- vaſſal, kb; Ziiere! 
ling after the Denunciation of the Vaſſal, and being year and day at the How Wnudic 
Feb,26.1623,Sibbald contra L,Clunie, Fuly 24, 1632, Rule contra L, of piligy Un 
becauſe then'the Superior is in place of che Vaſſal - bur 'where the ot” a 
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tletenr fell before the Vaſſals own - Liſerene; 'it iscqrrie@ by - he Vaſlals finds - . 
"Efcheate _Literent-eſchear tallerh by the Vaſſals-Rebdllion, abd the yearantt. © 


diy tabſequent is-gnly allowed to purge the Rebellion by Relaxation, Which be- 


 ino-ſed year and day atter the. Rebellion, hath-no' &ie@ as. to. the Literenp<) : 


eſcheat of ſuch Lands as belong'd to the Rebel thggimeof the'Denunciation, 'tho' 
it hath effe@ as ro his Movabless» Theretore.the: Vaſlals: voluntary Deeds. pre- 
adge_ nor the Superior of his Literent-eſcheat, not.'only. fuch - Deeds a$are 
done after year and day from the Denunciatiog, but which are done at any time 
fer the Denunciation, it Relaxation be not uſed within year and day, which 
ix to be extended to-theſe following caſes, ; bs | ie FGrag 
165, Fir#, No Intefrment, proceeding upon a Debt. contracted by the. Rebel, 
ofter che Rebellion, chough the Infettment be: accompliſhed within: the, year; - 
pill exc|ade the Liferent-eſcheat, or prejudge the. Superior, ' it Relaxation be nog 
iſed withjn year,ahd day, whether the:Intettment proceed upon the Rebels own 
Diſpoſition, or upon Appryſing ; Becauſe in both cales, it is-the voluntar Deedof 
the Rebel that prejudgeth the Superior : For albeit the Appryſing be a Deed: of 
Law, and neceflary, yetir proceeds upon a Debt voluntarly contracted after Re» 
bellion, which Debts will not exclude the fingle Eſchear, and therefore onght:not 
(6-exclude the Liferent-eſchear. -- Secondly, The: Debts or Obligments of the 
Vaſd,tho they preceed the Denunciation , yer no Infeftment granted by him is 
wſwrebelronis, for ſatisfying theſe anterior Debts, will exclude the Literent= 
eſthear, unleſs he had been ſpecially 'obliged to grant ſuch an Infeftment before - 
theRebell:on z/ for then 'the granting of it after, is not a voluntary, but anece(- 
Deed, which he might be compelled togrant, Fan, 23. 1629. Yalancecon- 
th Porreous + Im which cate an Infeftmenc for an onerous Debr/before Rebel- 
low; was not found ſufficient to exclude the Liferent, ſeing there was no anterior! 
Obligment to grant that Infetrment ; which is the more confirmed by: the. parity 
othe caſe-ot Inhibitions, which annul Intefrments after,the Tahibition, though 
iced: for {atisfying anterior Debts ; bur if there were an anterior: Obligmencs 
dlntefrmenr contorm thereto, choughatter the Inhibition, is valid, as norbe> 
#voluncary, but a neceſſary Deed, *'” / ariiinnonsCt goods 
Thirdly, Diſpofitions and Obligments to-grant Infeftments anterior to the Re- 
Mio, and infefrment ehereupon poſterior, do notexcludethe Literent-eſcheac, 


4 wes the Intettment'be taken 5n car (s rebellionis ; and fo a Conttza& ot: Wodlet 


hag before R ebe11:0n,clad with thirgy-eight years Poſſeſſion befote Denunciation, 


WM wwocr found iufficient"ts exclude the Literent-eſchear, Dec, 3, 1634, Lind(ay 


Wer 8cor, ' Neither a Charter and Inhibicion therebpon, ſeing there was not 


4 Wall taken within year and day, \Dee, 3, 1633; Har' zs contra Glendinning, 


" [ till year and day, M46 19. 1633, LeR 


er a baſe Inteitment before-[Denunciation, there being no Poſſeſſion theres 
entoun contra L, Blackadder,” Feb,21« 


- 


1667, Miln contra Clerk ſon, 


” ” 


1 - # ll 3h s | 
4 $a, Fourthly, Apptyfings'or Acjudications, though for a Debt anterior td 


t Rebellion, exclude not Literenc-<ſchear, unleſs Totefement oria Charge againſt 
SUperior be uſed theteur on within year and day after Rebellion; for without 
Mimenc or a-C harge, Appryſing is noreal Right - And therefore; though it 
(Uled before Rebellion againſt'a Vaſſal, it Infetrment ora Charge follow not 5» 


' [ Wrebellionc, it excludes not the: Vaſlals: Literent; eſcheat: ro tall:to the Supes 


tſht-0r Dotatit, Hed. Fuly 14: 1622; \Relo contra Ls at Xeliz;- albeit Jotefts 


he wmntfollow upon the Appiyling betore the Literent was gitted, Hope, Horaidg 


ad-Eſcheat, Sir Patr5:4 Murr ay contra « Adamſon. Neither did an Appryfing 


E022 Dennaciation: begun 2» cur ſu rebelions, but not perteed, exclude the 


cheat, Feb, 16, 1631, Cran#own contra Scot, Bur it Appryſing or 


n , Ad Mdication be led for Sums prior to the Rebellion, and be catmpleat by tnfetc- 
Gt orChirge i» curſs rebelio.46, albeit they be deduced after Rebellion, they 
"Wy Kdethe Literent-eichear, as 15 infinuat in the Limitations in the former Deci- 
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© Tony and atBuec,, * No _ 

'_ _ -*.Literent-eſchear being one of the Caſualities of or AJ. only introducyy 
by Statute or Cuſtom, -there'is this.difference from that which hath been ſaigg 

'Non-entry, Ward, or Recogtizion, 'which afs Caſualities arifing-trom the gy. 

eere of the Feudal- contra," That Literenic-eſcheat flowing not thence, bur py 
the Vaſſals Rebellion and, Diſobedience to Law, which is not againſt the Superig 
ot any«Delinquence againſt:che Feudalecontract, the Vaſlals Literent-eſchear giyg 
—_ the Superior no more than*the Vaſſal himſelt had che time: of his Denunciatiog, 
-_ * "and ſoall real Righrs compleat by Poſſeſſion, whether Intettments or Tacks, ae 
| not prejudged by the ſubſequent Literent-eſcheat,as was found, Fn, 19, 167, 
Mr: Williem Beatdun contra Scor of Letham, In Feus, ſo tar as is allowed by Lay, 

the Vaſſals Liferent will reach, no more than the Feu-duties of: Feus ſer-by the 

Vaſſal before his Denunciation - But any ſubaltern baſe Infettment, not clad with 

Poſſeſſion before Rebellion, is excluded by the Liferent, March 19, 1633. [, 

of Rexitobn contra Le Blackadder, Feb,21,1667, Miln contra Clerkſon : In which 

caſe it was found, that Poſſeſſion not being attained # curſs reb:ions during the 
yeay, it was not effeugl, It a Tack be Set, withour diminution of the Ren 

fot the old Tack-duty, it will not be excluded by the Literent, though it. he 

ſet after Denunciation, as was found -in a Tack after, Denunciation within the 

year, Hope, Horning, Charters contra Mileland x Spotſ, Eſchear, L. Tillibin 

-contra Dalziel, The like of a Tack ſet.to a kindly Tenant, Hope, Horning, 
Paton contra L, Dramraſh : Far in ſuch caſes,ſerring of Tacks is a neceſſary admþ 

niſtration for the good of both Superior and Vaſlal,and to ſhunDebare concerning 

prejudice and unanſwerable Tack-duties as in other. Caſes of adminiſtration of 
beneficed zperſons, "who it: their Tacks be ſer without diminution of the Rent, 
they are good, | 4 

67, Literent-eſcheat,extends it ſelf to all Fees, whether holden Ward, Bla 

or Feu, bur not to. Burgage and Mortification,- becauſe the Fiar is a Society gd 
Incorporation, which dieth not ; and therefore, have no Literent- eſcheat : And 
though Denunciation may be uſed againſt the perſons adminiftrating- the ſame, 
even for that which is due by the Incorporation, and as hey gopreſent itz yt 

\ thar being ſuppoſed, their taulc and negligence doth. ootprejudge the Societyys 
Magiſtrars-of Burghs, Maſters of Colledges, Incumbents in common, or Colle 
giat Churches, Chapters or Convents ſede yacante, A 
::.68, *Bur where a Beneficed perſon having a diſtin Benefice, or a co 

is denunced for: his own Debt, his Literent-eſchear. fallech, and therewith the 
Profics, during his Lite or Incumbency 3 becauſe though che. Fee be-not :in hini 

yer he hath a.diſtine Literent thereof, which is not (9 in the former caſe, whit 

borh'Feeand Profits are in'the Society,  .. 10544 2400 

69, Literent-eſohear is made effeftual by general Declarator, finding the Va 

ſal ro be denunced, and: year and day: paſt,'by, produRion of the Horning z; bit 
there is no neceſlity ro prove him Vaſlal, unleſs he be a ſingular Succeſſor in tit 

Superiority, not' acknowledged. by the Vaſlal y or in caſe the. Vaſſal diſclaigt 
Herein is no mention of. Profits g but this Declarator being obtained, the Fees 

_ voitt from the Denugnciation, and the Superior or his Donatar have acceſs tollf 

Mails and; Duties thereof, | and to ſer and Remove Tennents from: the ſame,ald- 

to do'all- Deeds'accuſtomed by the Vaſſal himſelf, . in the ſame manner a5 
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Deſcription of Anualrent. I1 The efett of Poindivg the Ground as to 


3 Theriſe of Annualrent. | Ground rights, RE 4 

3 The manner of conflivuting. Aunnatrents. 12 The Order of Poinding Moveables, by ſer 
4 The kinds of bolding of Annualrents, ral Annualrenters. | 

x Liferent-eſcbeat of Amizalrenters. ' 13 Annnelrents are effetual, perſonally as. 
6 Kinds of Aunuairents the Engliſh. gainft Intrometter 5. F” 
7 The difſerence of Feu-annuals, Ground-en* 14 Annuirents are muveable as to by-gonet, 

nuals, and Top-annudls. 15 Extinction of Aunualrents. . 

g Poinding of the Ground. 16 Pefſions Ecclefiaftick affe& the Benefice, 
g Theextent —_—_ 17 Penſions by ſecular Perſons, bow far ef- 
10 Who muſt be cited in @ Poinding of the fegnal, | | ; 
' Ground. h 18 The Kings Penſions are not grreflable, 


Hether Annualrent by Infeftment be a diſtin Righe of Property, 
or whether it be only a Servitude upon the pround, leaving the 
name of Property to the ground Right, as Craig eſteemeth, lib, 
I. Diegeſ. 10. $. «lf. is not worth much Debate 3 but in either 

WM Caſc it falleth firly bere under Conſideration, after Property, and Superiority, 

| W and before unqueſtionable Servitudes, + | | 

(WW . 1. Annualrent is ſo called, becauſe it returneth to be payed every year, atone 

or. moe Terms, The Engliſh extend theſe Rents to Rents due by Leaſeor Tack 
but with us, Annualrents ar& only conſtitute by Infeftment , and though the 

Diſpoſition. or Proviſion thereof, may be ſuffiticnt againſt the Conftituent or + 

bis Heirs,it is not effectual againſt their ſingular Succeſſors,and is no real Right of 

the Ground without Infeftment. | 

2+ The Riſe of Annualrents, is from the Prohibition of Uſury in the Canon 

Law, which they extend to the taking of any Annual or Profite for Money or 

ay other thing : in Lieu whereof thoſe who wereunfit for Trading, or man- 

wgng zing the Property of Lands, bought Annualrents, either irredeemably, or un- 
Reverſion, which bad the ſame effe& with the perſonal Obligement for An- 
mualrent 3 and therefore it s till cetained,even where Annualrent is allowed by 
jerlonal Obligation, and is not Uſury. Annualrents then may be conſtiture, ej- 
ver of Money, Vieual, or other Fungible, and that either in Fee and Here- 
orin Liferent ; and either by a ſeveral [nfefrment, or by Reſervation in 
beſte of Property: In which Caſes the Proprietars Seafin ſerveth 


0 60S <8” 2 _ 


+ +» 


. + Infefrmentsof Apnualrentsin moſt things do agree with Infeſtments of Pro. 
| = in the manner of Conſticuting thereof, by Charter or Diſpoſition and Sea- 
D 3 40 which the Symbol and token of the Delivery of Poffeffion of the An- 
mairent, when Money, is a penny Money , and when ViQual, a parcel thereof. 
& an old Infefimentof Anaualrent was ſuſtained, though it bore, only Seaſin to 
* given, aecording tothe Solemmnities uſed in ſuch caſes; albeit it was given thirty ſix - 
Jears before,and no Poſſeſſion thereby, Merch 23. 163 1. Sumeryel contra Sumeryel 
of Draw. Annualrent being once validat by Poſleſſion;ic was not excluded by the 
Intefiment of Property of the preſent Heretor, though che Annualrenter ſhow'd 
nat the Infeftment of him whoConſticute theAnnualrentſo that it did not appear 
Whether both Infeſtments awed from one common Authorz But ſeing the Infeft« 
vent of Aogualcent was: prior to the Infefiment of Property, it was not exclud- 
thereby, Feb, 7. 1667. Sweiton contra Tarber, | -” 
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'4. Annualrent may be either bolden-Ward, or Blenſh; or by Mortificvtion® 

and uſeth notto he holden Feu or Burgage, and is'moſt frequently Blenſh for 4% 
Penny 3 butifno Holding be {t; it is:held to-be Ward 3 and therefore, the - 
Caſualities of the $ uperiotty befall | 


befall to the, Superior, agcording to the kind of gg 
Holding, as in Property; ſo that being* Ward or Blenſh, * it falleth- in Non-off 
try, in the hands of the Superior, without Declarator; and ſo ceaſeth during thats 
time, even though the conſtituent as Debiror be Superior, though he may be. 
Iyable perſonally, upon any perſonal Obligement, for paying thereof, * March 5; 
1631, Sumervel cantra Swmwervel. And becauſe Annualrents baye no Retour & 
Lands,but is retoured quod valet ſcipſuwtherefare theNon=entry did carry it with 
out ſpecial Declarator; but bythe late. AQ of Pzrl. if the Annualrent be Blench for | 
enny or the like,nio more is due till Declarator. Annualrents may becither Biſs 
or Publick by Reſignation or Confirmation, and as ts the Requiſttsto acconpiſ 
-itwhen baſe, :it-is fully ſhown before, Title 3. F. Baſe Infefiments. ar 
5. So likewiſe Annualrent falling in Liferent-eſcheat, belongs to the Supett-- 
or, 'during'the Annuilrenters Life 3 and ifit be redeemed, the Profit of the Mig 
ney comes in place thereof, as followeth 4 pari, froma Wodſert redeemed; which 
was fallen in Liferent-efcheat's and therefore, the Money was ordained tobe jy 
ployed upon Annualrent for:the Superior, duringthe Life of the Wodlſcrter,Juk 
| '29. 1661. Tailziefer contra Maxtoun and Cunwinghem. TY £ 

6. The Ezgliſb diſtinguiſh Rent in Rent-ſervice, Rent-charge; and Rent-ſeck, 
Rent-ſervice is that whichis due by the- Reddends of an Infeftnient of Property, 

as a, Fey or Blegſh-duty 3. this is.a part ofthe Infeftment of Property; but hathths 
ſime effe& by poinding of the Ground, as-other Annualrents. . Rent-chargeh 
that, which not being by Redaendo, yet is. ſo Conſtitute, that the Anhualrenter 
may brevi manu (his Terms being paſt): Poind the Ground therefore; we hi 
no ſach Annualrent, for we admit of no diſtreſs without publick Authority ; but" 

- all execution muſt proceed by Decreetand Precept. Remt-ſeck isſo called, as i 
ditws ficcus, becauſe it is dry, having no effe& without Sentence; ſuch are owt 
Annualrents. | | _— pr] 
7, Theres a diſtintion of Annualrents mentioned, Pay, 15 51.cap. ro. a 
annuals,- Ground-annuals, ;and .T op-annualls, - which Craig thinkerh to quaiiat 
with the EzglzhdiſtinRion of Rents: But the conſideration of that A& and Of 
dinance, . in relation to-the Articles there expreſt, will make it appear, thattht 
- caſe being there of Tenements within Burgh, the Feu-annual is that *which'is dad 
by the Reddendo of the Property of the Ground before the Houſe was built; 
Ground-annual 'is a diſtin ſeveral Annualrent, Conftitute upon 'the Ground; 
before the Houſe was built; and the Top-annualrent is'out of the Houſe: which'# 
the more clear, that when ſuch Tenements'were deſtroyed, theleaft abatemenrwal 
of the Feu-annua], or Feu-duty3 and therefore the Proprietar repairing the T& 
nement, was to pay the Feu-annuals, with abatement of a fixth party and the 


”  CGround-annual as being more antient than'the Top-annual, ſuffered an abare 
XZ ment of a fifth part, and the Top-annual of a fourth part, © | T4687 
© _ 8. ThechicfcffeR of Annualrents either by Reddendo in Property, orſeit 


peg 


ral Infeftments, isby Poinding of the Ground, upon*which the Annualrent 
conſtitute, and that by an ordinary Ation; whereby the Annualrenter purſue 
_ to Poind and Apprize all Goods upon the Ground, for payment"of his Annul 
- rent;z..and alſo. for Poinding and 'Appryfing the: Ground-right and Propettyit 
IJ ſelf... Asto the ficſt Member, the Erg/zſh Cuſtom extendeth it to- all Goods tht 
2 ſhall bap!.en to be upon the Ground at the Term, - if they have bur lain dow 
thereupa2, And-our antient Cuſtom extendeth it toall Goods of the Poſſellor 
& inveda &ilata;by. them, without retrenching itto what the Tennent is due 
to the. Proprietar Conſtituent of.the Annualrent ' and the Poinding in this alk; 
was extended to purge a Spuilzie, Nove 21. 1628, Watſon contta Ri:d. June 16, 
1628., L of Ednem contra Teanents of Eder, where the purſuit was rather 
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: +96 But thereafter - the Lords. bave been accuſtomed.to interpoſe with Charg- 
| ers,0poN Decreets of Poindingot 'the Ground, to reftrit the fame in favours of 
Tennents, to their Terms Mails, from thE Statute, 1469. cop: 37. beating, that 
the Caltel$f poor men, Inhabitants of the Ground, {gl not bepoinded for the Eand-lords - 
Debt, where the Mail extends not to the Avajl thereof. - And though the AR ſeemeth 
CorreRtory of an evil;Cuſtom, to poind the Tennents Goods for the Mafters Debt; 
Yet the ame Reaſon, Equity, and favour of cheir Ruſticity, craves the Extenſion 
of ite: theſe debite funds 3 and therefore, it was ſo reſtrifted, the Tennents pro- 
ducing their - Tacks, or offering to depone upon their Rent ſummarly, withorit 
taking a Terms: but.it was not found reguilite that the Annualrenter fhouldeirher 
lybel or prove the quantity of the Rent, Feb.q4. 1674. La. Pitfoddels contra the 
L of Pitfoddels and Tennents: 1a which caſe it was found, that if the Tennents 
the time of che Painding, had compeared and produced their Tacks, or had of- 
ed tomake Faith what the Rent was,” if more had been Poinded than equiva- 
lat co-cheir. Kent, 3c would have been a Spwilzie, but they ſhould not only de- 
pone What their Rent is, but what isreſting of itz torthe Poinding of the Ground 
or the Brieve of diftreſs,. is only elicited be the AR of Parliement, for remeid 
ofthat. inconvenience, that was ſometime in uſe3 that where Sums are tobe pay-= 
ed by the Brieve of'diſtcels againſt the Lord'owner of the Ground, the Goods 
and Cattel of poor men,  [ahabitants of the Ground were taken and diftrenzied 
forthe Lords Debt, where the Mail extends not to the Avail of the Debty and 
therefore. it. is Qrdained, ;That: the Ternent ſhall not be diſtrenzied for the Lords debt, 
where the Mail extend, wot to the Avail pf the Debt \ further than bis Terms Mail ex- 
It 6b _ wa > } Prls | SIGHT 
ge to. And therefore,'.jnſo far as.the Tegnengs Mails are reſting, the Poynding 
_—_ And likewiſe for_the cyrrent Tons. though not yet come ; that 
k;# the Rear be Viftual, payableall at, one Term, * the Poynding 'may proceed 
forthe value of the Victual, according to the Rate of the Vidual, communibus an- 
«*, i@ the ſeveral places of the Countrey,.. as-men yſe to buy, or Wodlet, or by 
the Fiars of that place. { Neither can Facks abſolutely ſecyre the Tennents, ifthey 
be poſterior xo the Lafeftmentof Annualrent 3/in which caſe, if they be within 
thetrueivalue of tha Land, the Annualrenter or others Poynding pro debitis fun« 
&; cangot be -prejudged by Colluſive Tacks, or ſuch as are granted with confi- 
Unble-diminurion.of the true-worth- So-that the Poynding may proceed for 
aeFear or TermsMail,. as the Lands. are worth the time of the conſtiturion of 
tiAonualrent2-- But inthis caſe the Poynding cannot proceed ſummarily, till it 
hneopnolced by Declarator, or, Redutiion. of the Tacks, which may frequently 
xv; Teanents being oft accuſtomed to Suſpend in Decreets for Poynding the 
Ground, - Poynding-af the Ground. was found to take no effeR againſt Corns 
upon the Grquad, having been Poynded before by a third Party, fora 
Debt, Hope Poynding, ,Paterſon.comra Adam. © © | 
#le.'Ina Poyading of the Ground, the Proprietar the time of the Summons, 
mit be called, albeit his Infeftment be baſe, but not the Superior, Jaanary 19; 
1636, «@bphant contra Oliphant, -. And it 15 ſufficient tocall the Wodfetter with-. 
otthe Reverſer,,; Feb. 1.1631. Williamſon contra Cunninghame, The Tennents 
muſt be called, info, far, as corcerns their Goods, but the preſent Heretors 
md Tennent being once, Decerned, the Decreet will be effeual againſt all fins 
Mar Succeſſors, and fubſequent Tennents, . without a new Dectreer of Transfer- _ 
rence, 'Hope, Poyadiog of, the Ground, Forreſter contra Teiinentss Nov. 2x; | 
1628, Waiſon coatra Reid, Fane 26.1662. Ademſor contra Lo. Balmwerino, 'But 
aPojading of the Ground upon Annualrents, may proceed ſurnmarly, 'wirhout. 
wang the Right ina Petitory, Judgment, though the Annualrenter hath not 
ben in pollefſion for ſeven years; and a, poſterior Annualrenter ih poſſeſſion (e- 
Tallyeats, was not found. preferable, Cy Annualrents being debita fundi, have ' 
. | Sno 16 oy 3 ' | * *- "netthere 
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neither prejudice nor profit by poſſeſſion, as inapoſiciory Judgment, | i ih 
only At upon Nuke ments of Property or Tacks, Jn. 9.1668. old lady 
_ Clerkingtoun contra L. Clerkingtonn and the young Lady. Anda Poynding of: 
Ground may proceed againſt the appearand Heir, without a Charge to enter Heh, 
Jan, 2. 1667. Oliphant contra Hewilton. M  ; 
13. As to the Ground-right and Property of Lands, Appryſing upon Dofcfimey 
of Annualrent is not only effeQual againſt the Proprietar, but againſt any othe 
Appryſing for perſonal Debt, and Infeftment thereupon, being after the Origin 
| Infeftment of the Annualrent, though before the Appryſing mop +. 
ding and Appryfing, Tennents of Clurie contra prunes Og and Glenda, 
ing. And it 1s the ſingularity of this Right, that the Infeftment of Anaualey 
being once eſtabliſhed, Appryfing therenpon will be preferred to all intervery 
ing Kights and Diligences, even though they proceed upon poſterior Infeſtmay 
of Annualrents, And though by thelate AR of Parliament, Appryfings with 
year and day, come in pars paſſn, there is an expreſs exception of Annualreny; 
; and therefore, an Appryfing proceeding upon a perſonal Obligement and'ſs 
quiſition, both for Principal and Annual, and within year and .day of othy 
Appryſings, the Fppryſer was allowed to paſs from his Appryfing, as to the & 
nualrencs prior to the Appryſing 3 and theſe were preferred to all the Appryfing 
and, his Appryfing was brought in pari paſs, for the Principal Sam and Anni) 
.rents after the Appryling, Decemb, 22. 1671). Cempbel contra Ye, 
an Infeftment/of Annualrent being betwixt the firft effe&ual Appryling, andite 
ſubſequent Appryfings within year and day, was brought in pers peſſo, withtleb 
Apprylings,as to the whole Right, as being in a matter dubious,upon a newt 
tute, the Annualrenter having reſted. thereupon, ' and not having 4ppryſed fi 
bis Principal Sum 3 which. if he bag done, he would clearly have come'inyui 
24ſſn, Feb, 6, 167 3-Brown of Colloun contra Edward Nicolss. But as to the Cow- 
petition of Annualrents; Adjudications, and Inbibitions, and'the preferencesthers 
"upon, wide infra, lib.g. © 4s, / Ls "ich 
There is a Caſe propoſed by Sir Thewas Hope, vis. If one having right to foe 
years of an Annualrent by Liferent, or otherwaysfhould Appryſe for theſeyan, 
and that cAppryling expiring, whether that Appryſing expired will carry 
right of Property, not only from him who conftiture the L&nnualrene, butifin 
the Fiar ofthe Annualrent himſelf, fo that the Infeftment 'of Aarwalrent hold i 
became extin&? which ſeems to be reſolved affirmatively, becauſe of the nated i $2 
the Right 3 for tbe Infeftment of 4nnualrent, being jus ſed ignobilivs, becom i © 
extin&, if the Anoualrenter thereupondo Appryſe the Property, and be Inf! 
and therefore, whoevereAppryſeth for any years of the Annualrent, the Infefimat 
thereof, ynleſs it be taken away by ſatisfation, or redemption, extinguuhetht& 
Infeftment of Annualrent, without diftinQtion whether «he Fppryſing beledfa 
_ any years belonging to the Fiar, Liferenter,. or any other ſeeks [8 ereas thed 
rays; ſeems to be, that the Liferenter cannot jab | 


or Appryſe more from the Fiar of the Land than he had : It is anſwered, theft 
of the Annualrent needs not be gry cer he hath a virtual Reverſo 


and might thereby redeem from the Liferenter of the Annualrent, and fo ati 
guiſh. his Right - Neither doth the Appryfing exclude the Annualrent it (elf, wiv 
years poſterior, by the tenor of the Appryling, but by 'the nature of the Rylt 
conſtitute to rhat very end, that an Apprylſing for any years of the Annualrend I 2% 
drawn, back ad ſuaxs canſam, viz. The original Infeftment of the Hnnualrent;jWY 
ſo exc}uges all poſterior Infeftments - and therefore, extinguiſheth notonly this I = 
but even the Infeftment of Annualrent it ſelf ceaſeth, by acceſſion ofghe prop® Ff >: 
ty, «8 jJurks nobilioris; bat if the Fiar ofthe Annualreat were negleRive inlo0 

bious a.cale, it is like the Lords would repone him, he ſatisfying the Liferentit 


© the Fiar of the Annualis, i ftion 


-. In the caſe of Competition, the Infeftment of 4nnualrent it ſelf will be preferrees 7. Te 


the poſterior Rights, though no Appryfing followed, 'Fez. 29. 1635. Hell 
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"of Brownhill con,VWilſon, . Foryil Intefrmegtsof Annualrents have that priviledge. 
 abdpreference, thothey be made uſe of by way of C orgeicions withoge Appry- 
ſing thereupon - Yea, though Requiſition was made, and an App; fg$ led upon 
the Sum,whereunto the Angualrenc was acceſſory, yet ix was tound, the Appryler 
might p70 /oco & terpore, paſs from that Appryfing, and ,upun the Annualrenc 
rſelf be preterted, F4n,24, 166 3. Graham contra Refs, 

12, Butasto Appryfing of Movables for Rents, the Zords uſe in Competi- 
tions to 2jve ſo, much time to the firſt Annvalrencer, and lo to the reſt after each 
Tem,at which.chey only may Poynd : And fo, they Decerned the firſt Annual» 
rencer.to Poynd within twenty days of each Term; and the ſecond within the nexe 
reoty days, Fcb,15, 1662, Ladies Moxſwal! elder and. younger competing, 
Thelike allowing the fi. ſt Annualrenter fourty days after each Term, Fuly 26, 
3662,” Sir Fohn 4iton-contra Wat, But as to the Appryſing of the Property, 
the fiiſt Annualrenter may Appryſe when he pleaſeth, and then is preſerable ro 
al othersz but the regulating ot the Poynding of Movables is in favour of the 

poor Labonrers. The like, Fane 26, 1662. Adamſen contra Lo. Balmerinech, 
where it was found, that the Annualrenter might affect any part of the Ground- 
is ſolidum, albeit now belonging to ſeveral Heretors z but ſo, as the Heretor of 
the Ground affeRed, behoved to. have Aſſignation to, the Decreet for obtaining 
2nd recovering his Releit. | Ines _ 

13. Annualrents long ago had no effec bur by Poynding of the Ground,and could 
not. come.in to. hinder Arreſters of the Duties for the Proprietars Debt, March 
24,.1626- Gray.contra Grahamz but thereafter it was ordained to be a ſufficient 

- Tale againſt all Intromettors with the Duries perſonally, Merch 15.1637.Guthrie 
contra E. ob,Gefowesy,  Annualrents were found lyable to publick Burdens, pro- E 
portionally with the Swperpius Rent belonging to the Fiar,Foxe 23.1675. Brace -4 
con, Bryce, Yer this Annyalcent was fot tor Security of a Stock : The like was q 

loud of. a Liferent- Annualrent, ; F«ne 18. 1663, Fleming contra Gill;s, 

-14, Annualrents, as. to By: gones, are Movable, and fo Arreſtable, and be- 
lopp to Executors, Dec, 15, 1630, Ogilvie contra Ogilvie : Yet it will be more 
ompetent and {uitable to puriue it.perionally againſt lIatrometters with the Rents, 
or Poſſeſſors, than by a real Action of Poynding the Ground, dats 
45,.An Infe'tment of Annualrent redeemable, was found extin&t by a Re- 
amciation regiſtrat.in the Regiſter of Reverſions, and rhac againſt a fingular Suc- 
efſor, chough there was no Reſignation 'of the Annualtents Faw, 7, 1680, 
Kellen contra Muſher, An Annualrent was alſo found extinR, by the Annual- 
eacers incrometting with the Rents of che Lands, out of which the Annualrent 
#$-payable, equivalent to the principal Sum, for ſecurity whereof the Annuil- 
eat was cqgſticute 5 which Intiomiſſion was. found probable by Witneſſes, 
though ie was Silver:rent, . Feb. 4; 1671. Wiſhart contra Arthur : And there- 
ie, fiogular Succeſſors tucceeding in Annualrents, either by voluntary Diſp6- 

tion, or by Appry fing or Adjudication, cannot be ſecure. by InſpeRion of Regi- 
lets, 25 they may be tor Lands, but they run the hazard of ſatisfaQion of the 
pine at Sum. fotyhich the Annualrent is granted, wherewith it falls in can 

Wnence : And no pfovident man; will buy an 4nnualtent'given for ſecurity of 4 

prigcipal Sum, bur. either upon Neceffity, for ſatisfying ' a prior Debt, #or upon 

Feat- Advantage, in both go caſes, he ſhould take his hazard, nam ſcirt debet 
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qu con!r abit, as all | iſers of perſonal Rights muſt do; tor 'as Thiromiſ- 
won ith Rents, doth moe direatly4gnter Paymenr of the principal Sum, fo ic 
Atinouiſheth the Annualrent, as acceflory thereroy even againſt ſingular Succeſ- 
lors, .Annualrents alſo are ſuppreft bygW odler of:the.Land, or other more noble 
Rightin the perſon of the Annualrenter, unleſs that Right were evicted. | 
16, Pex ſions reſemble Annualrents,or the feuds ex camera,ot ex cavena,mihtioned 
If the Feudiſts , for thereby, a yearly Reng is conſtitute to be-payed out» of the 
*Mlituents Lands, generally or particularly : Yec theſe Penſions, not having 
| ER & Ll4 Inteitment, 
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ſuch areqrdinarly Alimentary, and always fo ecial ſervice, wal 
- would be impeded, it arreſtable, by hindering "I 
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t-Filftftiitents, where, of Conjunctfees, Terces, 
-»/: -» and-Laferents by the Courteſte 'of Scotland. * 


- berwitude's per /aval by the Reman Law. 9 What Terms belong to 'Liferenters, 

Nos arwitades perſong! by our Cuſtont. Id Conjunfees, = ved ; > 

; "Clanſer of Conqueſh, of Lifereat, or Fee of 11 Liferenters by Conjuntifee bave allthe Gas 
"* Fands acquired during Marriages, how ſualities of Superibrity. 

-*\ Purfextended.. ys IPD 12 Terce, , _ 

\ 41/Tiferents mf befalvatei ſobftantia, 13 Services ferces, 

Aiſtrearers are Purened with the Aliment 14 Kenning Terces. 

2 of Heirs. at 15 The efeB'of Teroev. 

6 ifarents without Infeftment are not efſe= 16 The extents of Terces, 

" tual ugdinſt finguiar Sues ar bs 17 Exceptions ogainſt Terces.' | 

een Cos nds 
Wirortt.s are not Prejntice acks.or other 19 Liferents ourte | 

"n Deals of eboBdwr, bed poferihe thereto, 20 Publick,Blrdens, .- 

n R' OM ithe Feudal Rights of Property, we proceed to Setvitudes, butderis 
4.,iog the ſamey thele are either Perſonal or Real - Perſonal Servitudes are 
1; theſe, whereby the Property of one is 16dſerviear to the Perſon of ano- . 

+1 .-ther than the Fiarz Real Servirade is, whereby a Tenement is ſubſeryient 

winother Tenement, and to Perſons , Bat as, and While they have Right to 
le Tegement Dominant, as Thirlage, Paſturage, Ways, PallzSes, &'c. and the 
ike..\Servicudes Pedſonal for Term of Lite, are therefore talled Literencs, Ser. 
codes for an-indefinice.time are ſuch, which either may or uſes to be Confticuce 
walvager or ſhorter time, fuch arc Penſions Ecclefiaſtick, Retrals and Tacks, 
wich, though they be in_cheicnarure bur Perſonal Righes  Yetby Stathte or 

(bſlam,: they have rhe effe@ of Real Righrs, of which hereatrer. Teinds alſo 
wt rome in as-Servirudes, . chough chey are accounted 3s diſtin Rivthes, _ 
1, The Komen Law divideth perſonal Servitudes into Uiſutruc, Uſe, and Ha- 

banion,. Uſeftut is the Power of diſpoſal ot the Uſe and Fruits, ſaving the 

y of che thing, which if ir be reſtrained ro theſe Perſons, and their pro= 

xe... withouc tnakiog profire, or diſpohing to others, it is' called the Uſe, 
ic f:.4e n/» & $46, where the particular Benefires are entumerac, but is with- 
meetriction of the Proprietar, or /s-froiFuar, who may make uſe of the 
ues ae efeir pleature,and who as he cannot moleſt, (ocannor be moleſted by him 
whom the Uſe is granted, F, 1. 1nFF. de #ſu & hab, I, 15, 4.1, . cod. Yida 

10, $. at. & 1,110. ca, and beranſe of fone ſpecial Confideration in the Law 
thee .ufe of Houſes, Habitarion is a diſtin Seryicude from othet uſes, $, 2; 
Wd ws & habit, & tit, ff, de uſu & Habit, paſſin, 3 | 
0/2211 Servitudes with us come ander ſome of che kinds before named, Per- 
m[Servicudes ate cicher conſtirate by the Deeds of Men, or by the Law, which 

ovideth a competent Portion ro either of che ſarviving Spouſes, out of the 

and Tenements of the other, during the Survivers Life as it the Wife 

W &ive, ſhe Harb the third of her Hosbahds Teriettiencs : and it the Husband 

I ive, be hach che Literenrot che Wifes whole Tenements by the Courtehie, 
"Y V.thac provifione legis alone; if che Wite be an Heireſs : Bur other Literencs 

Kinte for ſurvivingſSpoaſes,or otherWways,are proviſione hominis: So may the 
ior Liferenr -by the Coutefie be provided, and ſome things altered from 
we courſe of Law ; but oftner Liferenrs are conftiture by Conjundtfees, and moſt 
ordinarly othetways,: which therefore retain the common name of Literents aps 
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3, Liferentsare ſometimes provided particularly, and ſometimes generally 
he whole, or ſuch a ſhare of the Conqueſt, during the Marriage, which though 
not tulfilled by the Husband in his Litey' is effeQual againſt his Heirs, and is nor WY 
accounted a traudulent Proviſion, though it be the whole Gooqueſt, exe, | 4 
mongft Merchants, | ; ds | 
And where a_Husband purchaſed Lands in fayours of his eldeſt Son, being the 
an Intant, and not to himſelf, yet his Reli&t was found to have Right ro hy 
Literent thereof, as being a fraudulent-Deed-in prejudice of the Obligemety g 
Conqueſt, Fly 3.16327, Counteſs of Dumfermiing contra the E, of Dumfers, 
ling her Son, But theſe Proviſions of Conqueſt do not hinder the Husbandy 
quirer to denude himſelt without Fraud, for any onerous or juſt. Cauſe, as'(g, 
ling for a Price, or diſponing to Children, whether: it be, to the appearand\Hej 
by ordinary Terms of Contra& of Marriage,or to younger Children, or roWiyg 
of ſubſequent Marriages, Fune 16, 1676, Mitchel contra the Children of 74, 
mas Litlejokn, And iuch a Clauſe being of all Sums acquired during 2 ferta 
Marriage, was found to annul an univerſal Legacie to the eldeſt Son of. thefitf 
Marriage, but not to annul competent Proviſions to the Bairns of the firſt Mani. 
age; Fune 19,1677, Murrays contra Murrays, The like, Fan, 3. 1679; Gike 
| ſon contra Thomſon, Yea, a Claufe providing the preſent Stock, and allth 
Conqueſt to the Bairns of 2 Marriage, which tailing, the/one halt ro the mag 
Heirs, the other ro the wites Heirs, was found to make the-man Fiar, and ng 
to hinder him to provide his whole means, which were very-grear,to hisBains gh 
ſubſequent Marriage, there being no Bairns ſurviving of the tormer Marriage, dg, 
1, and 21, 1680, Anderſon contra Bruce. Butas to ſuch Clauſes, Conqueſt 
only, underſtood where the Husband acquired more than he had the rime* the 
Clauſe, bur nor when he ſold ſome Lands and acquired others of no greater ys 
lue, Fue 27, 1676, E, of Dumfermling contra E, of Callender: yea a Chiſed 
Conqueſt in a Wites Contract of Marriage, who was otherways ſufficieotlypiy/ 
vided, was found to be with the Burden of the Annualrent of a Sum, which 
Husband declared under his hand to be a part of the Price of the Lands /actuitd 
remaining due.to the Seller, Zecem. 20, 1665, La: Kilbecho oontra”1,'d 
Kilbicho., AJ Fks 
 -4, This is common toall kinds of Liferents, and involved in the Nature thaw 
of, that chey muſt be ſ/alvs rei ſub#antia, which by Statute is eſpecially extend 
co Conjun-fiars and Literentets, that they muſt be countable, and findSwe 
ry. nor to waſte or deſtroy the Biggings, Orchards, Woods, Stanks, Parks, Mes 
dows or Dovecoats, bur that they hold them in ſuch like Caſe, as- they receive 
them, Parl, 1491. cap. 25, which is, confirmed and: declared to proceed pu Wl jth 
twenty one daysby Sheriffs, Bailies of Burghs or Regalities, under pain of\Cob I 
fiſcation ot the Literenc righe co the Kings uſe, Perl, 1535.cap. 14,” AY jt 
though che Narrative of the Statute exprefſeth Conjun&-fiars and Lifecenrer of wi 
ving Caution, as being moſt ordinary by proviſion ot men, yer the —_ p pat Ml lin 
1s general, at leaſt-may be extended to Terces and Literents by the Courtehe,' 
a. Literenrer, was Charged Summarly to uphold the Tenemenr -Liferented, andiv 
leave it inas good Caſeas ſhe found it, without Precognition, how: ic was thetiwl I jy: 
of her Entry, March 23. 1626, Foulis contra Alley, By At of Pwl. 159% Raw 
cap 226, Anent 16inous Tenements within Burgh, they being cognolced by: 14 
Inqueſt ro beruinous, as became, or which may become within a ſhort timed 
habicable» the ſame muſt be repaired, by the Liferenter, or the Fiar may ents, 
Poffeſfion, finding Caution within the Burgh to pay the Literenter the Mi f F 
thereot, as the {amine gave, or might give thetime of the Precognicion, 'Butils Maus: 
Act was not found to detogat from the tormer Ats, nor that -recognition/ WW Fra 
requiſite betore finding Caur:on, except in Tenements within Burgh, decayedine 
fore che Literenrers Entry, as was tound inthe foreſaid Caſe,  Foa/is concrs Milan: 
Neither was the Literenter tieed trom Caution upon ber Offer co quite che Fri 
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Superior of VVardAatids'or his Dotiatar, for ah Aliment to the Heit, to he 


 nodified by the Lords, by the ſaid Stature 1491. Cap. 25. Vide Tits Heirs, $3. 
Gf faid Statute is extended to Liferenters, .ro Aliment the Heir, though it doth 
ot bear it, only ex paritate rationi#it isTo extended by Cuſtom. _ 

+6; Literents are either confiitute by way of Reſervation, in 'Infeftments of 
Property,or otherways by a ſeveral Infettmentzbut it cannot become a real R us 
 a&be effetua) againſt fingular Succeſfors, without fnfeftment; though "ol 
&ryitudes may be conſtitute by Difpofition and Poſſeffion, = | 

#4: Yea, though Liferents being ng by Infefrment, may be conveyed 
byAfgnation, becauſe there can be no fubaltern or renewed Infefrment of, 2 
liferent, which is only perſonal to the Liferenter , and the Right is incommu, 
able; yer the Fruits and Profits ariſing thence are'communicable and athgnable. 
8:46-# alfo common' to Liferents, that tiothinng done afrer their TRENT 
by the Conſtituehr or his ſingular Succeſſor, 'can prejudpe the Literenter; And 
lon Appryſer fuom the Husband was found Tyable'to the Liferencer, for the true 
worth '6f the Liferent Lands, and not according as he fer them, though they 
were never ſet before; except the Appryſer had ſer'the ands wholly, or near to: 
the worth, March 9, 1631. Lady Huttonbal contra Lairds of Moriitoun and 
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, A Liferenters Executors were found, to have right to the Martinmaſs Term 
touptvehe Liferetiter died 'iponthe Martinmaſe day inthe afternoon, February 
171642, Execators'of the Lady Broptdwn/colitrs' teirs 6f the Bilkiop of Glaſgom. 
hd they have'right to the 'wliole 'Cropr aid Profire'bf the'Land Taboured and 
bun by therfiſelves, *or which was iqn'Manifitjp and-notſee'to Tennents, though 
tie Lifereriter die before Mirtininaſe, Devewb. 14. 1621. Meckwarh contra Niſe 
ke A Liferenters Executors was found to have 'right to the whole years Kent 


oe Mito Liferented by her, ſhe having ſarvived Martidavaſe, and thar Miln-reots 


menot due, de'die in dies, 'biit as Landorents, not '2s Houle-mails; thoug 

mpentioridl Terms of the 'Milnerent was after Martinmaſs, , vis. one Term at 3 
(adlewaſs after the ſeparation, 4nd the'other at Whitſunday thereafter, July 20. AM 
18- Guthrie contra'Laird of Mkerſftour, And a Liferencer Tnfeftinan Annuals 3 
meg Victual provided to be'payed yearly betwixe Twle and Candlemaſs, her 
Iibind having died after Marrinwaſe, and before Canditmaſe, ſhe was Ye 1nd-to 
Webs ſhare of her Annuilterit forthar Cropt, Jar. 12. 1691. Katharine Trotter 
By Cragleth contra Rochedd Lidy Preifoim-grange. _—_ > 
46; A'Conjund-fee or CorijunR-infefcment, is that which is granted to mare 

0 mh 
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er is joyntly 5 which if it be'provided'to' them atidcheir Heirs fimply, It males 


Wfern and their Heirs to have equal 'right» pro 3#diviſes, aDd' they are all 
Wifirs; but*when Conjund-infeftments are provided to Husbands and V 
tk longeſt liver of them two apd' their Hitz; There the Law preſume: 
tie Heirs are the mans' Heirs 3 'and'by that Interpretation "the Wike by! | 
[We w be Lſeenr An erlly Hales of Mat Od Ye nal ng, 
aptMoveable Rights, arcever under pdt Linde is ropter ems * 
ay maſcnlint ſexus'z (o it was found in ay Afſignation to a Reyerſion, grans 

& a Man and his Wife and their Heirs, 'thar' thereby the Mans Heirs 
SWeof the Marrizge, 'and next, his other Hicirs'WHarfomey! ) wereunderi 
WO Heband "and Wife, ColeSFoun contra L: P3rfoddels : Yer though this be p 
furs,” it adrbirs of contrary and A RY evidences; 35 a Reyerhe 
Baed'to a Man and bis Wife and their Heirs, * was found to conſtitute t J 
Wivecauſe ſhe was Heretrix of theWodſet Lands, Hope,Liferent, K# 06 J 
nr of Pirfoddelrs A aa 
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: ff them 1 two and their Heirs, hich failing, -to ſach. parcicu icular;-Heirs exon 
whereby theſe are commonly eſteemed Fiars, whole Heirs whatſomeyer arg 


"them, which failing, to dipide betwixt the Man and the Wifes Heirs, was founj 
not to conſtitute the Wife Fiar.of the half, but only Liferenter g and the Wits 
' Heirs of Line to be Heirs of Proviſion tothe Man, and that the Sum was diſdod, 
able by him, and Arreſtable by his Creditors, Jes, 2g. 1639+ Grahame comp 
. Park and Gerdin. So ſtrong 1s this preſumption, that there is-no more mieant 
"fo be granted to Wives, but their Liferent-right, and no part of the Fee, ual 
*the Proviſion bear expreſly, « power to the Wife to Diſpone 3. and if it be adjeda 
at any time, during her life, the Fee will remain in the Man, and that POwerjq 
.the Wife will rather be underſtood asa Faculty, like to the power given to Gon: 
-miſfioners to Diſpone Lands,thananAR of Property,unleſs that theProviſion hy 
"'@ power to the Vilife and her Heirs to Duſpone as (aid is;but a ConjunG-fee toa fur. 
"Spouſe of the Conqueſt during the Marriage, in.theſeTerms,The one half theregty 
' be diſponed wpon as the F Vife ſhall thinkfit, being ina Minut of Contrac,, 6Xpre 
:no Heirs, but being a ſhort draught, the Lady being: of great quality, hayines 
. bout 32008 Merks yearly in Liferent, belide Money and Moveables; and: the 
'Husband being a Noble-mans Son, having gained an Eftate of 7900 Merks year. 
ty, inthe Warr, which hehad left ; the Clauſe was, found to be underſtood, an 
extended fo, as to make both future Spoules equal Fiars,. ſeing che Conqueſt wy. 
"mainly to ariſe out of the Wifes Liferent, Fnne 27. 1676. E. of Dunferming 
contra E. of Calerdar.. TH SY 4" "5Y 
If a Conjund-inteftment be granted totwo or more, the langelt liver of then, 
'and expreſs no Heirs,  buta Liferent tothem alls. the ſame accreſceth to the:Siv 
vivers 3 or if it be a Right of. Lands or Annualrents to a Man-and. his Wife, th 


longeſt liver of them two inConjund-fee, and to their Bairns.-.named and they 
Heirs 3 then the perſons named are but-as Heirs ſubſtjcute, and the Father po 


even though the Bairns were Infeft with the Father and, Mother, Jas, 14: 166 
Bog contra Nicolſon, Fuly 23. 1675, Moor of Anniftoun contra. L. of Lawingtay, 
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where a Sum was borroyed froma Fatheryfor himlclt,and for.the uſe of hisJay i Int 


and payablets the Father, he being on lifes and failing of him-to histwo Songa i Oi! 
1: ot rp: 


the Surviver, and his Heirs, and all ofthem were loteft.. + 


Iz. The main difference betwixt Conjun&-fegsand other Liferents, is, th oth i thy 


Conjund-fiar, though by interpretation Liferenter only, and-ſo may not lien ul ! 
or waſte 3 yet by the nature of the Right and Cuſtom, they. have the'beg we i th 


of all Caſualities befalling during their life, and-may diſpolethereof.3 whichwil if 7” © 
nor only be <ffeual during their life» but fimply. for that. individual cafuglli ade 


So Conjunctefiars may receive and enter the Heirs of Vaſlals, and have the. be 


fite gf their Ward, Non-entry, Liferent-eſcheat, : and may grant Gifts chew lh 00 


ffectually, even as to thetime after their death, So alſo a Conjunct-fiar, Jak 


with her Husband in Lands eww Sylog, was found thereby, to have right com 


uſe of the Woods for her and her Tegnents, uſe, Fx. 10. 1610. Hunter and BW c | 


thers contra Relict of L. Gadeirth 


Vide: [upre Lib. 2: Title.2.. <, 41, 08 Lo 


. SimpleLiferenters bave not thele Caſualities of Superiority; yer. a Fiar hai 1 | ud 
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. Diſponed his Barany, reſerving bis Liferent, was. thereby tound.co haverightpY® by 


fFeceive the Heirs of his Vaſſalks. And there is reaſon, that the: Fiar dil og 
with reſervation to himſelf, whereby his own. lafefrment ſtands pro 44x10, tha 


have greater power than a Liferent apart, or by:reſervation, co a perion ll (wv 
In bekors” Infcf. **Conjunct.fees , : though publick , as -61dinajly they uh bi 


— whereby,zs totheSuperior, the Fee isfull, and the Caſualities of Ward andMi 
entry exfded ; et the Heir may enter to the Property, and compel the Sup 
*' r2, Terceisthe third ofthe Tenements, in which the Huzband died 4n elty1 
of Fee provided to his Wiſe ſuryiying,. by Law or Cuſtom, 4bbugh there bal 
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fitive. L eter 
Ds | veables, if t ig the Family, and, if there be 
none, to 2 half; bur in either caſe;ſhe-hatha third o his Tenements. And thou h 
aCraig obſerveth, by.our ancient cuſtom, Terce extended only to athird of the 
Tenements an Husband bad the time of the Marriage ; which it it were extend» 
ed to all bis Tenements he then had, it would hinder him to diſpole of any, 
and if only to theſe he had at his Marriage»;and at. bis Death, it would be too 
ztow, and therefore now it.extends to athird of thoſe he ſtands Iofeir. in; as of 
Feethe time of his death and ſo, when he is denuded before hi death, the Terce 
excluded... Yea, a baſe Infeftment. without Poſſeflion, granted by a Husband 
to his Creditor, was found. to.exclude his Wife from a Terce of that Land, Fer. 27: 
1669+.Beb of Belford contra La. Riltherford, This proviſion of Law. js more <qui- 
wble and proportionable, than ordinarly their proviſions by Coritra@ with the 
Hwband are, who being carried with affe&iongdoth oft-rimes provide his Wife,to 
prejudice of their Children, and ruine of their Eſtatey but this Terce Keepeth 
always proportiogable, and maketh tha Fite ſharer of he Induſtry and Fortune 
ofthe Man, and therefore more careful over it ; and upon the contrary, Huf- 
huds giving but ſmall Proviſions to their Wives at their Marriage, when they 
dobut begin to have. Eſtates, they. increaſe nat tligir Wives Proviſions accordin; 
tithe increaſe of their Fortune g but the Law doth-more fitly order the Wites 
Proviſion, to be increaſed or decreaſed, according tothe condition of the Man, 
13. A Terce taketh'place ordinarly, where the Husband' died' Infeft as of 
ſez and it bath <ffeR, by the Widows taking Brieves out of the Chancellary, 
directed coSheriffs or; Baillies, to call an Inqueſt of fifteen ſworn men, an] there- 
tytoſcrvethe Brieves z which have two Heads, the one, That the Beaver was law- 
plrife tothe Defunisz the other, Thet he died in Fee of ſuch Tenements, This' is 
able Brieve, and hath no Retour ; but Service alone is ſufficient enough 
give the Wife intereſt as other Liferenters haye, It was ſpecially Statuteg 
Wtwhere the Marriage was not queſtioned in the Husbands life, and the Wi- 
Wi-was holden and repute his lawful Wife in his time 3 no exception in the 
Mitrary ſhall be ſuſtained in the ſervice of the Brieve, but ſhe ſhall be ervedind 
oythe. Terce, till it be declared ina Petitory Judgment,that ſhe was fiot d laws 
WYVite, Parl. 1503. cap. 77. BU IL LW EY oe 
Fa The Brieve,being thus ſerved, the Sheriff or Bailiff muſt allo, if ic be de. | 
nded, Ken the Relic of her Terce, which is ordinarly done by the Sun or the 
Waces T hat is» whether the divifion ſhall begin at the Eaſt or the VVeſt,, and 
6 We diviſion, of the Teqements proceeds by Aikers, two befalling to the Heir, 
w Woce to. the Relid, wikcio there ought to be Marches ſet, and Inſtruments 
1 | KN the eupon,/ which is asa Seafing but this diviſion being moſt inconvenient, 
ke | wpt the whole intereſt were uſed to be ſetin Aiker-dale, it is not excluſive 9 
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ediviſions by the worth of the Lands or the Rent, fo many Rooms being de- 

9 for the Tercer, the reſt remaining for the Fiar, And this way of, Kenning 
WIS be yalid, and much better ;,-but it is nor. neceſſary to diyide, at ſerving . 

EE xteve, ro conſtitute the Terce , for the Service giveth ſufficient Title t 
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hug, 


and that without deduQion of FaRor-fee, 


' The Tercerbeiog ſerved, hath intereſt to purſac for Commiſſion to cognoſ@ſſs 
ſturage-Lands, what Soums they may hold, that ſhe may have the third $6 


or elſe to divide, Far. 18. 1628. contra Mackenzie. The diviſion 


the Terce from the two Thirds, may be in the moſt convenient way, wha, 


all Dwelliog-houſes, or Kilns and Barns, and other Houſes tor ſervice, wilt 


1a as they may be moſt conveniently divided. This is the moſt ordinary waye 


Terces by Service, as faid is, when the Husband died [nfeft in Fee. 

16, Tercetakes place, not only in Lands, but alſo in Annualrents, what 
the Husband died Iafeft as of Fee, Nov. 3o, 1627. Tennents of Eaſt-houſetc 
tra Hepbuyn ; - but not to the Terce of Annualrents of Bonds, whereupon ng jþ, 
feftment followed, June 24. 1663- Elizabeth Scrimzeour contra Muyrays, th 
alſo extended to Infeftments of Tcinds, Feb, 13. 1628, Counteſs of Dumwfoy, 


Jing contra E. of Dumfermling . But it is not extended to Tenements or L3j& 


within Burgh, or holden Burgage 3 neither to Supertorities or Feu-duties, 


Fee - But it may proceed by Declarator, and'would 'not only have effe&3pn 
the appearand Heir, bur againſt any gratuitous Diſpoſition made by theYhl 
band, reſerving his own Liferent 3 For ſuch deeds would be found frauduſe 
and contrary to the nature ofthe obligtion of Huſbands to provide their Wiyg, 
unleſs there remained Tenements, out of which a reafonable Terce might 'remy 
to the Relid, according to her quality. The other cafe is, when a Father, by 
Sons Contra& of Marriage, is obliged to Sor e in Cercain Lands 
if the Sons Reli& be no otherways provided, ſhe may claima Terce of theſe 
though the Father did not perform his obligement, which may be conſtrued x 
frandulent, and.in her prejudice. Rs ws” 
* 17. Terce is excluded by the VVifes Adultery or Deſertion 3 or by the del 
ofcither Party within year and day, without Children, *And alfo, by what 


Ever way the Huſband is fine fraude diveſied, the Terce is excluded : as by. 


Crime inferring Forefaulture or Recognition by the Huſbarid or his $uj eng, 
chough not declared before his death, or by the VVard and Non-entry of his 
miediat Superior carryingthe Renr of the Huſbands Eſtate. Bat there is one Jer 


cifion obſerved by Spotfwood and Hope, betwixt the Relic of Jobs Cranſftoun all 
Crichtoun, That an Appryfing without Infeftmenr, did exclude a Reli&: rom 
"Terce:Yet it were bard toſuſtain that in all caſes,even though there wetea Chat | 
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againſt the Superior upon theAppryſing 5 which as it would not exclude the9l 


perior fromthe VVard, Non-entry or Relief, ſo neither could it exclude a eli So. . 


rom her Terce, unleſs ſhe bad a Conjune-fee or Liferent by conſent, equiva 
to a #e-tie rationabilis : And though our Cuſtom hath far deborded from the W# 


ent defigh of Terces, whereby a reaſonable Terce wis appointed z and FW 


yoluneary Liferent were granted, Craig obſerves, that it was ever underſtooow i 


for clearingand ſecuring the Tercer againſt the. trouble andd 


I ore DUE we. "OM 
. ficulty of recovering Poſleſſion by a Service, and enelage War always retrenen nd 
ovifions are ſuſtaey WY ../* 


ed uaco the Terce: Yet now, not only real yoluntary 


Infeft his Son in Fee in cercain Landy 
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"Seach of the Husbands whole Eſtate and:Conqueſt, albeirgranted in#/ffu amoris; 
- eb this Temperament only, thar if che Heir haveno other Eſtate,the Liferent- 

" @motincercain and educat him, 'according fo his Quality, 'by AQ of Parliamenr, 
whichis more extenfivethan 2 ſimple Aliment; bur ſhe is alſo lyable, ſuper jure 
Naga, to Aliment her other Children, it they have no' Proviſions., Cuſtom 
hath ſo far proceeded, as not only to allow yoluntary' Proviſions, chow great ſoe- 

yer; bur therewith to add a Terce of any other diſtin Tenemenr, . unleſs the vo- 
ſunrary 'Literent were accepted in ſatisfaRion of the Terce, which indeed were rea- 
ſonablein many Caſes; The voluntary Liferent being ofrtimes {mall and ſuicable 
1o-:the Eftate the Parties have when chey Marry, but cannot make a ration«bilis 
wii,” it by Conqueſt, their Eſtate ſhould grow great ; neither is it reaſonable, 
charebough the voluntary provifion' be never ſo great, that a Terce ſhould be 

wen, though little remained to the Heir, only becauſe by {gnorance or Negli- 
gence, the Clauſe in ſatistaRion were not adjeRted : Which SatisfaQtion may nor 
only þe'proven by Wrir, but by Preſumprion, from the Deſign of Parties, in 

the Contracts of Marriage, which are aberrize fidei- For ſuppoſe, ( which is 
ordinary enough) that a L'ferent of Lands were provided by the Contract of Mar- 
ripe yet ſome Lands were not mentioned, but there is a Clauſe adjected forthe 
Literent of the whole Conqueſt, were.it rationabz/is tertia, to give the Wite 2a 
Third of that which is omitted, though ſhe had a particular Liferent of more, and 
thewhole Conqueſt, chouph-fiever fo confiderable? Yea, it came lately to be 
cootrayerted,. whether a Literenter Inteftin an Annualrent, out of her Husbands 
Ebie, confiſting of one Teaemenr, lying Contigur,. the Annualrent being two 
Thirds/-of rhe Rent thereof, becauſe it bore not, i» ſatisfadtiow of 4 Terce, 

The Reli& Cid alſo claim a Terce out of that ſame one Tenement, and obtained 

i, till a Statute was made in the contrair, 

-But ſo' far as I can underſtand by former Deciſions, it hath nor yet been 
ktermined, whether Relias ſhould have a reaſonable Terce, according to the 
Tetmsotfthe antienc Law,inducing Terces:Or whether ſheſhould have a Tercepro- 
portionable, or ſuicable, or nor'; though (he be already ſuitably provided, it ſhe. 
hvenor'\expreſly accepted her former Proviſion, in ſatisfaRion of her Terce: 
Which Terce, is moſt favourable when ſuitable 5 and therefore rakes place in 

7 Wy the two-Caſes betore mentioned, even beyond the Letter of the Law gz and there- 
7 WY rey if it were un-propottionable, to the quality of the Husband and Wife,who 
night have a great Eftare in Money; and lictle Zand, a vojuntary Proviſion out 
day Tenemenr, ſhould not exclude a Terce, out of the remanenrof the ſame 
Tenemenc, or of any other Tenement, unleſs the Reli& were ſufficiently pro- 
vided betore, There isone Interlocutor betwizt Fean 'Crightoun and Kirkhouſe 

her Fon, wherein ic was alledged, that ſhe was ſufficiently provided, to more than 
iTace of her Husbands Eftate, which was repelled; but the Caſe was i» poſ- 

LYN fri,” where the Relice was already ſerved, and Kenned to a Terce, and was 
2 Bl ang the Tennents, fo that the Service and Kenning being a ſtanding Sentence; 
7 nor determine what might be done 5» peritorioy, Neither was that Allege-! 
* ne proponed; and offered to be proven, bur only alledged informative; wheres. 
7 0 the Detence proponed was, that the Relicts proviſion was but a. Minuc of Cons 
20 fact; bearing, ;s be extended with all Clauſes requiſite, whereof there was a Procels 
9 Bf fExteot:on depending, including the Acceprance, in ſatisfaction of the Terce, 
Kip ordinary z bur it was Replyed, that that Clauſe was omitted in the full 
+. Wy wnnacr already extended : Bute now by the late Actof Par/, 1681, 6a, 19, 
= 80500 place for a Terce, where there is a Proviſion for the Wite of Lite- 
a, unleſs a Te:ce be cxpreſly re-lerved, 8 

"Sax propoſeth another Caſe whether che Reli& would have a Terceof Lands 

Werenc in Fee to her Husband, and ſopofleſt by him, though by fraud or 
Spence, he never Inteft himfelf which he ſays is the opinion of Z;itl/etonn,and it 
*Rvirhout mach ground, though it hath not come to be decided with us, vo- 

FM: M m 4 [eutary 


Wite were not:otherways competently provided, | DN 
By the Cuſiom of Zag/6n4Relids loſe their Terces, by ialling in publick ay. 
Atrocious Crimes, as Treafon, Afarder, Witchcraft, although they be .reflgyy 
. by the King, by way of Grace, - becauſe: thereby. the Memory, of their Hyg] 
and Fame of: their 'Children are difgraced , | know no ſuch Poinr co bayekey 
drawn in queſtion with us, - Craig in the torecited place holes, . that if che fig 
Tranſa& tor his own or his Superiors $ortaulture, or Recognition, or phjgny 
Gift thefeof, it ſhould accreſce to the Tercer, whole proviſien,is onerous,impay. 
ing Warrandice ; and therefore, -miglit be effetual againſt the Fiar, it he repn. 
ſene che Husband 5 and in all Diſtreſtes, Reliet doth 4mport what the Payygy, 
ſirefſed truly payed our, ' A Terce.of Wodſet Lands, wherein the Husbaud 4 
ed Infett, was not found elieded, becauſe che Husband required, or chaipedſy 
the Money, not being denuded before his Death, Feb, 16, 164 2. Ycitsh comy 
Feitch of Bawick, But the Wiſes Third continues as 80 the Third of the, Agnay! 
rent of che Money in lieu of the Lands Redeemed þy the Heir atter his predecd; 
ſors death. A Terce isnot excluded by Ward, }Ngn-eatry | or Ziferent-elehet 
of the Husband, as hath been more tully ſhown before, Title 5 uperiority, 4.1 
x$, Terce is burdened proportionally by all dabita fwnde 3ff:Rting the wh 
Tenemenc, as Anmalrent, Thirlage, Paſturage, but with no other fn 
the Detun&, being perſonal, though they be Heretableand have a Provyidicas! 
lntefrmenc, AIR 
19. Lifctemt by the Conrteſfieor Curiliaty of Scotland, is the Liferent conſe 
tenc to the Husband ofthe Wites Zands end Heredicamentrs : It is introduced ls 
our Common Law, which is our moſt antient Cuſtom, whereof ao beginning: 
known, inthe ſame way as the Terce of the furviviag Wite, whereby wich 
ahy PaRion ot Proviſion, ſhe enjoys the Third of her teceaſed Hutband, hel Fe) 
Riches, wherein he died Inveſted as of Fee, during her Lifes © the. Haba, 
Literears the whole Zands and Hereditaments of the Wife, wherein ſhe died 
if Fee, and that withour any Service or Kenning, as in Terces, bur Suing 
by vertae of his having been Husband to the DetunR , neither is there any diſs 
regce, whether the Detan& Wite had a prior Husband or nor ; or whecha ka ll 
Hereditament be Ward, Blenſh, Feu, or Burgage, or i: 
The Ocdiginal of this Liferear by the Courteſie, as Craig obſeryeth, Jikyl, 
Diegeſ, 22-i8 from the Reſcripr of the Emperor Copftantize, whereby the [Falk M46. 
had the Ulſufract of the Heretage of his Children,  befalling ro them as Hein Ws. 
their Mother and therefore, the Conrtehe takes no place but where therewat Mikes; 
Children ot the Marriage, one or more, which atrained that Maturity as wh: 
heard cry or weep z for then the Law regardeth not how long the Children lim Wh... 
or whether they do ſurvive their Mother, but het 5pſo, that they are born at Mo Was i. 
ruitity, they are Heirs appearand of the Fee ; and the Literent is eſtabliſhed 8.7 
their Father: In chis the Courtefie of Husbands d:ffers from the Tecedk..: 
Wives; for the Wife hath her Terce, it either the Marriage continue undilald MYac-.. 
yeir and day, or though it continue not fo long, if a Child .was bota.of MEI 7 
Matriage, - heard Cry and Weep, though the Child had been begocren before M41 
Marriage, yea, though it had been born before the Marriage, being Zegitinl Was - 
by the ſubſequent Marriage, how ſhort ſoever it endured, the Wife ſhould ME bac. 
her Terce, But the Courreſie tajgs'no plice, unleſs 2 ripe Child be boro;tha Maney 
rhe Marriage ſhoald continue for many years, ſothar the being of Children *%ige 
creat and bornints Matutiry is the chiet Motive introductory of this Saw: "A? 
the Eaw hath well fixed che Maturity of the Children by their Crying of We... 
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'q #2nd hath nor left ix to the Conjeure of Witneſſes; whether the Child 
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tipe or not, both as ro the Courteſie, Terce and Diſſolution of the Martjage 


— —_ 


"Sk che yea; in all which Taſes alſo,the Lawallowech Women Witneſſes,2s 
"being necefary in the caſe of the De&h,& the Children, at che time of their 


i been in his Title, de vrrborum fignifeationt,apeoh the Word Ent, fimhi- 
teth the Courteſie to the. Lands or Hettdiraments,;into which Wives ſucceed as 
Heirs to their Predeceffors, whether before, or during the Marriage, which Craig 
i the foreſaid place doth likewi(e follow; abdidorth exclnde the Haybind From 
theLiferent of the wifes Land, to which the wife had Right by aby'Contiac, 
* titalo emprionis, which will notexcludethe Huzband, where rfiewites Preds- 


ceſſor Intefts her, per praceptionem hereditatis, Ag ifa Father ſhould Iitete his . 


Daughter, reſerving his own Liferenc, with -powet rb Diſpole, The is hot 'thert- 
y Heir #4ve,nor is that Eſtate accompred Heretage bue Conqueff ;'"' ye the is 

ir p«[ſv?, and there is more reaſon that the Husband ſhould by 4 bis Liferehe 
of that Eſtate, chan if His wife had' been therein Heir of ,Proyifion:or Tailzie, 
whereby failing her and her Iſſue, another Branch, not neareſt ot; Blood to 
her, might readily ſucceed , ſv that if her Children were dead before her'ſelf, her 
Yeirs of Tailzie would have much more reaſon toqueſtivn'her Husbands- Litereit 
Iythe Courrefie, than his owa'Children as Heirs of Line would have to contih- 


weft his Literenc of the Eſtate, wherein ſhe was Infeft by her Father or any.of Her 


gn to which ſhe was appearand Heir , but there have been few De- 


ates or Deciſions, or Limitations thereof, which would clear this and othet 


Foitits thereanenr. ts | | 
- Liferepters were found free of the Reparation of Miniſters Manſes, by the £ 
&Parliament,Seſſ,3,Ch4,3.cap,2t, Ordaining Herttors io build or repair. Man(e$to 
tt valve of 1000 Pound: 5 whereof ho! ſhare of Relief was found due by the 
Likrenrets, they not being expreſt, Now. 14, 1679. Miniftef of ©. .. Wo oh 
L, & La, Beinitony - Yerif che whole Eſtate were Lifererited by Conjung- 


*e,\the Conjundfiar might be Tyable as Fiac in that Caſe, when the Heretor 


hitoprofite of the Land, and if the whole were affected with a ſeparate Life- 
Tas, the Effect would be the ſame, ſeing what the Heretor wotild be lyable to, 
a dateth his Aliment, which behoved to be made up by the Literenter, . 

®#Liferenr by che Courcefſe hath the fatne Extenſions ind Limitations as Terces, 
taffefs all the wifes Lancs, pot acquired by a fingular Titles it is not excluded 
bythe Ward, bur it is excluded during rhe Non-entry,or by the Liferenteelchegt 
UtheWifes and alſ6 by rhe Ward of the Superior,or the Foretaulture or Recog« 


Kmenc or Tack, and with the Aliment of the Wifes Heir, it he have nor. olj- 
tz It isalfo exclnded by the Diffolution of the Marriage within, year and day, 


(Divorce, orby the Husbands defertion of the Wife, though Divorce followed 


-Fagl 4 Þ 

ey have no effeR againſt * Fee while the Husband lives; | 
20, Amongſt petfonal Servitudes may be numbered publick Burdens, impoſed 
Whe King and Parliament for publick uſe, ſuch as Taxations, which by x 
Lie impoſing then, ate declared Real, affeRing the Ground, and that thereupe 
WeGround may be poinided ; and ſo conſequently do affect fingular Succeflors- 
| MEExtraordinary Burdens of Maintainance, and eſs. impoſed by the Parliathent, 
Wins the Troubles, had fiot that Clauſe therein of Pojnding the Ground, /and 
0h not found debit: fundi,but debita fruffuum,nor do they yet affect ſingular 


Woellors, Faly 13, 1664, Graham of Hiltoan contra the Heretors of Clackmans 


N n of TITER 


bn, eicher of the Superior or Wife : it is burdened with all real Burdens by Io- ' 
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Servitudes Real, . where, . of Actus, iccr & via, Paſturan 
IE oi its o:o0 Lhirlage, &c, | s 


@ Requiſites to Conſtitate real Servitudes by Is Thirlage. | 7 
| conſents. :/) © | » > IG Several Ways of Conflituting Thirlage, 
ad Pf ſeription -Confli wteth Servi- 17 — Gees in which Tbirlage is uot 

tude... | | ONjELENTS » A 

2h 1” bb ual aogins 13% Theeffet andextent of Thirlage, 
0; How far Cerprentes no ff gainf 19 The import of ſeveralClauſes of Thirlage, 
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Servithildes of Support. 23 Priviledge of Milns. 

| _”* | 24 How Ihrigge becomes extinda, 
SINKS: Fg 25 In Multer, Seed, or Horſe Corn, arew 
_—_ of Proſpe& or Light. 2 ya dedaced, but no other 2xpence of Le 
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21 Watering. 26 Thirlage Corftitute by a Voſſal, not efſelle 
12 Waterganp. al againſt the Superior, if 
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AN ERVITUDES axrediſtinguiſhed in Real and Perſonal, though avs 
> ther of them be perſonal Rights , yer theſe Seivitudes whereby one Teas 
| ment is ſubſervient to another Tenement, and to perſons only as have 
+= Right to, and tor the uſe of char Tenement, are called Real Servitadey 
"is not being ſublervieng directly to Perſons, but to Things: And the other. 
"called Perfonal,, becauſe thereby the Tenement is ſubſe: vienr directly to Petlonh 
"and not with, reſpect to any other thing, as Literents, &c, - _— 
: Before we,come to the particular kinds ot theſe real Servitudes, _it will be it 
enquire how ſuch Servirudes are Conſtictutez; and next how they are Deſtitus 
and Extfngu ſhed, , ep 
**T, As ro the firſt, theſe Servitudes require no Tnfeftment, though they.my 
be Conſtirute by Intefrments, yet there is no neceſſity of Intefrment, to ther 
_ "Conſtitution, ' 2, Real Servituces cannot be Conſtitute by any perſonal Righ 
"as by Contra, PaQion, Teſtament or Legacy, neither by Diſpoſition or Ally 
nation alone, the Reaſon is, becauſe they are real Rights, and cannot be Conll 
race. by any perſonal Right, which though they be ottimes the remote cauled 
real Rights, yer. there is more requiſite to their Conſtitution 3. and therela# 
though ſuch perſonal Rights may be ſufficienr againſt the granters thereof, by4 
. perſonal ObjeRion, whereby chey cannot cone againſt their own Deed ;. yet tht 
are not ſufficient againſt fingular Succeſſors, neicher_do they affet the Groul 
3, Allreal' Servitudes are Confticure by Poſſeſſion or Uſe, for things ar 
-poreal are ſ{aid'only to be Poſſeſt, therefore Incorporeal Rights, as ServitudesMF 
rather Uſe than Poſſefſion to Conſummar them, Z.3. $2. f, de 4.empr.l,ultf# 
'Serv.l. 1. alt, f. de Serv,Pred.raff, Which though ir be the laſt requilit 4 
zccompliſhServirudes, yer is nor ſufficient alone, but. muſt have another Tit 
either by the expreſs conſent of the Proprietar, or by Preſcription ; thereþ#® 
difference in whar way the Conſent be adhibite, ſo it bein Writ ; and che 08 
Tiegment ro grant any Servitude with Poſſeſſion, is equivalent to the formal 
Pig or grant thereof, as itisin the.moſt of theſe Rights, which do efſelil 
y require nothing elſe but Conſent alone, or Conſent with Poſſeſſion, and 
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other Sglemnity; as Obligments to grant Aſſignations, Diſcharges, Renun- 
cjations, -are equivalent to thete Rights themſelves, when formaily mades. 

2. The Civilians debate much, whether Servitudes can be introduced by pre: 
ſcription, and whether in that caſe there be r« quiſite a Title, and the Propriectars 
Knowledge 3 wherein-we need not infiſt, ſeing. our Preſciiption being only by 
Statute upon the Courle of fourty: years, in molt caſes it preſumeth both a Title 
and Knowledge; þut theirs being upon ten years, againſt thoſe who are preſent, 
way, require moreg yet many, even Of the Learned'ſt of them, account” Pre- 
ſcription ſufficient, without a, Title, or any other than preſumed Knowledges 

With us, the Scrvitude of a Way to the Kirk, was not fourid Conſtitute by Poſ- 
ſeſſion thirty years, but by immemorial Poſſeſſion, going and coming that Way 
uninterrupted, without any Writ ; for here the Way was claimed at the neareſt 

' to the Kirk; whether the Defenders Lands were under Cropt or not: For - 
though a Way tothe Kirk be due to all Parties in the Paroch, ner ion Conſent 
or Preſcription, yet 1t muſt be with the leaſt detriment to the interjacent Lands, 
and ſo cannot always be the neareſt Way, but muſt go about Corns 3 and though 
thirty or fourty years 4/ternative, was not ſuſtained to Conſtitute a Way thorow 
Lands, even under Cropt ; yet fourty years is equivalent; and always equiparat 
-colmmemorial Poſicſlion ; in the ſame caſe, Haddingtoun obſerves, T hat a com. 
 venient Way tothe Kirk, without going through Corns, was fuſtained without Preſcrip- 
tw; And the like would Be ſuſtained tor paſſage to Mercat Towns, or publick 
Ports, till there be. acceſs to a High-way. A Servitude of laying over a Miln 
' Damm upon another Heretors Land, was found Confſtitute' by Pollefſion fourty 
years whereby the Heretor ofthe Miln was found to have Right, that when the 
Hater did waſh away the Ground from the end of the' Damm, to lengthen the 

8 kncupon the Servient Tenement, ſo that it might be made effeQual with the 

LS Jeſt detriment, and that he was not lyable for any Damage by waſhing away the 
Ly ground of the. Servient Tenement, by occafion of his Danitn, July 20. 167 7:L. of 

-Garltaws contra L., of Smeatour. Fune 27. 1623, Neitſon contra Sheriff of Galle- 

Ly, id. Z 11. ff. comm. Pred, It muſt be adverted,- that when ſuch Servis 

desare ſaid to be Conſftitute by.ſole Preſcription, 'withgur Writ, it is to be un- 

"oy terſtood, without Writ from the Proprietarpt the Servienat Tenement 3 for ordi- 

MW farly there is this much Title in Writ for theſe Scrvitudes, that the Party having 

Right thereto is Lofeft in the Tenement with the Pertinents, under which Servis 

tndes are Comprehended - Or with common Paſturage, by which he hath not. 
mlyſuch Paſturage as he hath been long in Poſleffion of, upon the Lands of his 

Superior or Authorz but fourty years Poſſ:fſton therewith; is ſufficienc againſt 

Wyother, who can be ſaid in. no caſe to bave done any Deed for the Conltitut- 

go the Servicudez and it was ſo found inthe caſe of the Town of Pearth, con= 
ceming the Iſle of Sleiples. But this long Poſſeſſion is not eftimat by Deeds done 
bythe Proprietar ot the Servient Tencment; as he who brings bis (rein to ano- 

thermans Miln, for never ſo many years, theſe Deeds of his do not conſtitute a 
Thirlage upon his Lands, unleſs he ſuffer the Proprietar or Tennent of the 
Mila, to cauſe him or his Tennenfs either to bring their Grain by Pros 
&,or otherways» And he who opens a Window in his Dyke or Fall, where- 
by bs Neighbour hath a Proſpe&, doth not thereby put himſelf under a Servi-' 
wdez But if he ſuffer his Neighbour to break a Window in his Wall, or 
Woyitrill Preſcription be run, his ſuffering introduceth that Servitude. 

> 3 As to theſe who can impoſe Servitudes, when they are Conſticute by ex- 

WM Conſent ; Yet they cannot be Conſtitute without conſent of the Proprietars 

if the Superior conſent not, they will not be effeQual againſt him, it the Fee 
open and return to him by Right of Superiority, for a time, or for Eyer, 

Mitterenters cannot Conſtitute a Servitude, to havea real Right againſt ſingular 

Mettiors, or beyond the endurance of that Liferent or Wadſer, much lefs can 

*eus yet both can begin or continue to makeup Preſcription. But when 

lugs are Conſtitute by Preſcription, the Knowledgeeven of the Superior is 
"—* N n 2 | preſumed. 
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preſumed, who though he had not thefull Right, yer might have nterrupich. 
4+ Servitudes are extin& by the Proprietar ofthe Tenement dominanthiggy 
nunciation, or contrary Conſent in Writ, wthout any other Solemnity ;- 4p, 
there needs here noother Poſſeſſion, than that Poſicfiton the Proprictar of the 
. Servient Tenement hath of his Tenement, whereby he may make freeuſe therdeh 
for he who poſleſſeth Naturally or Corporedlly, Poſlciteth to all effes any uſe, 
unleſs "ak 20 impediment by any oppoſite ſtanding Right. Setvitudes are:gg 
extin& by. Preſcription of Liberty 3 for as Scrvitudes by Preſcription' taks 
away Liberty » or the free uſe of the Tenement Servietint 3 So Lib 
is recovered in the ſame way; for though in the ſhort Preleription inte 
Civil Law, ſimple Forebearance of the Servitude, willnvt 1mport Preſcription 
unleſs ſome contrary Ads that may hinder the uſe of it, were done by the Þjy. 
rietar of the Servient Tenement $ Yer in our long Preſcription of fourty yep 
mple Forebearance of the uſe may ſuffice, as prefuming the will of the Path 
be, to relinquiſh the Servitude, and to ſuffer Liberty to be recovered ; wy 
when the Servitude is Conftitute by Writ, the ſame - will be the Eta, 
ſcing the Writ and Obligement preſcrive, not being uſed,” or acclaimed tou, 
EATS» | 
: $: To deſcend now to the kinds'of Servitudes, theretmdy be as many as they 
ate Ways, whereby the Liberty of a Houſe or Tenerent may- be reftrammedin fs 
yours of another Tenementz for Liberty and Servitude art contraties, andith 
Abatement of the one, is the beeing or Inlargement of the other.  . Servituda 
- in reſpe&of the ſubje& Matter, are cither in reference to Ciry-tenements, fu 
as Houſes for Habitation, not for the uſe of Agriculrare or Paſturage, whetht 
they bein Towns or Villages, or not : Andin Countreystenements are ſuchy 
Fields and Grounds, and all Houſes for the uſe thereof; as Stables, Barns, Byie, 
Kilns, whereſoever ſituate in Town or Countrey. . Servitudes upon City-fens 
ments are very many, whereof we ſhall point at the Prime 5 They are either p6 
ſitive or negative. A poſitive Servitude is that, wheteby theſervient Tenet 
is nat only reſtrained of its Liberty, but is conſtrained to fuffer ſome things wk 
done to the behove of the Dominant Tenement, contrary to its Libeny, 
Negative Servitude is, whereby 'thte freedom of the ſervient Tenement is 
reſtrained; | | 
\ 6. The prime poſitive Servitudeof City*tenements is, the Servitude of Support 
whereby the ſervient Tenement is lyable to bear atty Burden for the uſe of tle 
Dominant ; and that either by laying on the weight upoh its Walls, ot other path 
thereof; or by putting in Jeeſts or other means of Support inthe walls of 
ſame, which the Rowars called ſervitutem tigni immittentli, or otherways, tl 
Servitude may be, by bearing the Preſſure or Putt of any Building for the uſel 
the Dominant Tenement, as of a Vault or Pend, or the like : Such is the Jew 
tude of Superſtruture, whereby any Building may be built upon the ſervicnt T 
nement 3 like unto which is now frequent in Edinburgh, when one Tenement 
built above another at divers times z or divers Stories or Contignations of the ſalt 
Tenement, are bought by divers Proprictars, and thereby the upper 
diſtin Tenement, and hath a Servitude upon the lower Tenements, whe: 
they mult ſupport it. y 
The Queſtion uſerth to.be moved here, whether the Owner of the ſervient 
nement be oblieged to uphold or repair his Tenement, that it may be ſufficitil 
to ſupport the dominant Tenement. There are opinions of the Learned, 
probable Reaſons upon both parts ; for the affirmative maketh the common 
that when any thing is granted, all things are underſtood to be gratited therewnn 
that arenecellary thereto : So he who conſtituteth upon his Tenement, a JeegwIe 
tude of ſupport he muſt make it effe&ual. And for the Negative, Servieudwmqu 
adious, _ not to be extendgd beyond what is expreily granted or accufium 
to which we incline 3 and therefore it would be adverted how the Servitu 
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"Tit. 7. - | Serviindes Rex, bes B85 
gonſtitute«that ifit appear, the Conftieent had granted this Jervitude,fo as to up. 
"beldit; orit by cuſtom;he bath been made 40 uphold ir, hot apon the account of 
k-own Tenement, but of the Doanoant, be muſt fo cont ime ; and it 1snot ohe 
2 perſonal Obligation, but a part of the Strvnude paſiimng with che Servienc 
encmerit, even to fingular Sneceflors* . But 'if it appear not fo Corftirate, ic 
wilimport ho more than a Tolerance, t6Jay on-or mpute the Burden of the Do- 
winant Tenement upon the Servieht, which therefore the owner of the Servietit 
neither can hinder nor ptejudge 3. but be is net 6blieged to do any: poſitive Deed, 
' by reparation of his own Tencmentyto that purpoſe; butthe Owner of the Dottie 
gant Tenement hath right to repair it for his own ufe; ' by reaſon of his Servitude, 
and the owner of the Servient Tenement cannot hinder him. 
-Kitbe Objefted, that wichin Burgh, the Owners of the inferiour and ſupport- 
ing Tenements are oblicged to repair for the behove of the Superior Tetiements, 
the Owners whereof may legally inforce Reparation', yet it 1nferreth not this to 
he the nature of a Servitude, but a poſitive S:atute 'or/Caſtonn of the Burgh, for 
the publick good thereof, which is concerned 53n upholding Tenements But 
mainly, the reaſon of it is, becauſe when divers Owners have pares of the fame 
Tenement, it cannot be ſaid to be a pttfe&t diviſion, becauſe the Roof remaineth 
Roefto both, and the ground ſupporteth, both 5 and therefore by the nature of 
emthmbnion, there are mutual Obligations upon bath, www. That the Owner of 
te lower Fenement muſt uphold His Tenement as a Foundation to the upper, 
ind the Ownet of the Upper-tenement muſt uphold his Tenement, as-a Root ard 
Cover to the Lower: Both which, though rchey have the reſemblance of Servi- 
tades, and paſs with the.thing to ſingular Succeffors; yet they arermher perſon- 
x Obligations, ſuch as paſs ih commumon even to the ſingulat Succeffors of either 


ny The next poſitive City-ſervitude is, Stillicides or Sjoks -  $tillicide is the 
Eafing-drop which falleth off any Houſe or Building, orthe rain turned'off a Te- 
nemenit either by Dropping of by Spout 3 concerning which conſider. whar may 
be done freely without any Servitudesfor thereby it: will eafily appear; what Servi- 
tudes are competent herein. The main Queſtion is, whether the Owner of any 
Groutid may build Houſes cloſs to theMarch of his ownGround, whereby hisEafing- 
dropwill tall upon his Neighbours Ground, or if by a Spout, he tay tnake the 
tin-that falls upon his own Tenement, run» over upon hig Neighbours: And 
thouph it may appear trom the common Rule, Cajls \e5F ſolurs, ejus eft u/que ad 
(elm, that thereby the Owner may build upon any part of his own Ground what 
bewill, even thoughit be to the detrimentof his neighbours Proſpe@ or Lightz 
je. noman may ditpoſe ſo upon tis own Ground, astoput any poſitive prejudice, 
Hart or Damage upon his Neighbours 3 as if he ſhould alter the courſe of any 
er or Water running within bis own Ground, fo that it cauſe analteration 
inzesf in bis Neighbours Ground, or by damming of the Water make it run 
winhisNcighbours : And theretore he may not ſo build upon his own Ground 
3 by gathering che Water from its natural way, he ſhould make it fall together 
won his neighbours Ground; otherways, any Neighbour tight take away both 
tie Profit and the Pleaſure of his Neigtibours Tenement, or Clofs, by Spouts of 
$ carrying theRain-watet upon it in abtindanceAndalbeir it be not ſo palps 
wlÞin the Eafing-drop as in Spouts, what the Neighbours detriment may be; 
Jetthe very Rouf of the Houſe is a conſiderable gathering of the Waterz and 
Wteſore every man ought ſo co build, as that the drops of the Building may fall 
pan his own Ground, which commonly in Neighbourhood is counted ewo foot 
anda half within the March, according to the antient Rowan Cuſtom, auFore 
Marciaze, If jt were not.fo, bit that the firſt Builder might build to his March, 
Whutſſion the ſeepnd might do the like 3/and ſo rhete ſhould be 10 way to cons 
Wa Drop, without much detriment tw'both, 4nd though tither might by 
bats; keep the water trot fa]ling upon his neighbours Ground 3 yet that Spout 
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wight fail,and at leaſt hisNeighbour beput to the trouble of anAMion,to cauſchin, 


keep it right, which his Neighbours cannot inforce upon bim, But as the gg; * 
mans accounted it as adelinquence, & damnruminfetum, a damage like to £3 
though not befalling, when any thing was builr, to hang over the high way, g 
whereby a Neighbour might have probable Damage; therefore either. cayſ. 
ed the Doer to demoliſh it, or to find Cautionnot todamnific his Neighbour: 
from that ſame ground of Equity and Expedience, 1t ought to be in this c 
There isan Exception here of Towns and Villages, which for common conye, 
niency, do allow Houſes tobe built cloſs together, which is tacitly imported ja 
the incorporation of Towns, or union of Villages, in which, the Cuſtom of the 
place muſt be the rule. . 

$. Whathath been ſaid of Stillicides, holdeth more apparently in Sinks either 
for conveying of- Water, Filth, or any thing elſe, upon or thorow the Neigh 
bours Tenements, which cannot be done, unleſs there be a Servitude thereupon 

. either by Conſent or Preſcription. | | ; 

' 9. Negative Urbane Servitudes, dochiefly concern the Light, View or Prg. 
ſpe& of Tenements g for the Owner ofevery Ground may build thereupon at hi 
pleaſure, though thereby he hinder the View and ProſfpeR from his Neighbouy 
Tenement, or- the coming of the Sun-beams or Light thereto, which being but 
1n relation to the extrinſick Benefite of that, which isnot in, but without the Te 
nement, is not accounted a poſitive Damage, from which the Owners of Neigh 
bouring Tenements muſt abſtain, as in the: caſe of Stillicides and- Sinks: and. Hi 
much the rather, that common utility would be'highly impaired» if the fil 
Builder might hinder his Neighbour to build upon his own Ground, upon pretence 
that thereby his Light or Proſpe&t werehindred 3 So that it. is free for the i *p, 
Owner to build what he will, though thereby he darken his Neighbours Teas WW yhe; 
ment. For' helping the inconveniency that may enſue by this liberty of Build. wh 
ing, two Servitudes uſe to be introduced, both reſtraining the Owners liberty; W ,44-. 
the One is, by giving Light or Proſpect to the Dominant Tenement, whereby I (6,4 
the building upon the ſervient Tenement may neither be lifted higher, nor an MW Chye 
Building where there arenone, or any Window or In-let, whereby the Proſpet MW priva 
from the dominant Tenement to, or through the ſervient may be- marred ora Ml (ww 
tered : the Other is, whereby the ProfpeR or View of the ſervient Tenements MW make 
reſtrained, in that there may be no building thereupon, or Windows openel i priva; 
therein, which may look tothe Houſe, Cloſs or Garden of the Dominant Tens WM win 
ment. | | 

Theſe Servitudes of Lightor Proſpe& cannot be introduced by the enjoyment im 
anduſe thereof, though time out of mind : But there muſt be eirher - Conlenta 
Preſcriptions. by hindering the Owner of the ſervient Tenement to uſe his fits 

.dom 3 for-the firſt Builder, though he have Light or View for an hundred yen 
through his neighbours Groundgdoth not thereby put a Servitude upon his Neigh 

 bour; unleſs if he has been in uſe to hinder his Neighbour ' to take away! thit 

Proſpe&t in any lawful way, by reiterat Adts during the time of Preſcription 

And thereforethough rwo Purchaſers bought Houſes trom the ſame Owner, n6 
ther of them was found to be aftrited, notto build as high-as they pleaſed, albet 
to the prejudice of the Light and View of the other, Hope Servitudes, S# 
contra Sumervel, The Predial or Countrey-fervitudes, whereby one Groundd 
Field is ſubſervient to another, may be as manifold as the free uſe of the onemi 
be reſtrained or impaired, for the Profite or #leaſare of the other ; the chieſd 
which'in uſe with us are Wayes, Watering, Water-gangs, Fueling, Paſturagh 
Thirlage. | i 

10. Ways are a part of the.reſervation from Property, and the neceſſary / Wy: 

ſige of the antiear community of the Earch: Of which before,/i6.1.ct, 1.47: Which 

which are underſtood as the common percinents of all Grounds z tor free 140 Ware 

Entry are implyed in the very right of Property, though noc expreſt - but ne. 
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"i not infer W _ or Paſſages from every part of the Dominant Ground, tho- 
every part of the ſervient,” which would make both unproficable, bur ic muſt » 
wii the Way, leſt hurtful ro eirher, And now by long Cuſtom it is every 
where determined, and can be no further claimed, than according to anticart Cu- 
ſom : "and it 15 4 neceſſary-effec& of Property, rather than a Servitude, ſeing it 
is mutual and equal to either Ground, whereof the one cannot be called Domi= 
pzaraod the other Servient, ypcil cuſtom or conſent have ſo decermined, that the 
Ways which are conſtitute are more profitable to one Tenement, and more bur- 
denſome to another, whereby: this becometh the ſervient, and that the domis 
gaor Tenement, q PEE | 

Ways arg d iſtinguiſhed by the Rowaxs, according to the meaſure or burdenſom- 
neſs of then in three kinds - 4,7, &/.12,f,qde 5,8, P, Of theſe, the greater 
comprehends the leſſer 4 our Cuſtom ſt:cketh not to this diſtinRion, bur meaſu- 
'reth'the Way according to the end for which it was conſtitute, and by the uſe 
for which it was introduced ; as having only a Foot-road, or a Road for an Horſe 
to be led or ridden upon, or only a Way tor-leading of Loads upon Hotſe- back, 
of a Way tor leading of Carts, or a Way for driving of Catcel, and is obſerved 
accordingly» There is another diſtinction of Ways amongſt the Romans, and 
with us, in publick and privat Ways ; publick Waysare theſe which are conſti<. . 
nee for publick uſe, and which go from one publick place-to another, 'as from 
ne Burgh to another ; 'or from a Burgh to a publick Poftz This is called a High- 

\ and by the Romans, an Imperial or Pretorian-way - andwith us, the Kings 
High-way, for preſervation whereof, there are expreſs Statutes, Parl. 1555, 
6,53. Parl- 1592, cap. 159, and this is. patent to al}-the Leidges, without res 

to/any Lind, yea and to all Strangers having freedom of Traffick, » 

Privat Ways are theſe which are Conſticute by privac Parties, for privat Uſe; 
whereof both,” or ar leaſt one end is to a privat place, and is a proper Servitude 
tothe uſe of that place for which it is Conſtitute : So a' Way, the one end where- 
ofisat'a publick Place, may be a privat Way, if the other ed thereof be from, 
orfor the uſe of a Privat Place y as a Way from a privat plice to a City of 
Chatch, which doth nor fall in to any publick Way , for in ſo far it remaineth 
grivat, and cannot be mace uſe of, but tor rhe behove of the Place'or Ground 
from' which ir comes z bur it is not the lJargeneſs or latitude of the Way, chat 
makes 2 publick or privat Way : For a privat Way way be as large as a publick, 
Privat Ways are Conftiture as othef Servitudes by*Preſcription, by going and 
coming that Way uninterrupted, Time out of Mind, or Fourty years without 
Writ, orany other Right,, Privat Parties may repair theſe Ways becoming dif- 
ficult;” ſo an Heretor having a Way to the Church, and to a Royal Burgh, at a 
Foord where there was-an old Bridge, was found ( the Foord becoming difficule ) 
tohave Richr to rebuild the Bridgez though the one end of it was but upon his 
Land, and the other end upon his Neighbours who withſtood it, Nicol, de ſerut= 
tatibus, Sir James Cleiland contra Cleland, & 
11;-Wartering is a Servitude of taking Water, proper to one Ground for the 
feof another, whether it be for the Cattel of the Dominant Ground, which is 
moſt ordinary, or for other uſes thereof, and ic doth ordinarly carry, a Way for 
theſe Catrel to come to that Water thorow mhe (ſervient Ground, but if it be on- 
ly aWay to a publick Water in Rivers or publick Lochs, it differeth nothing 
tom the Servitude of a Way, unleſs with the Way, there be alſo the making 
tle of the privat Water in the Fountains, Ponds, or other places proper to the 
fervient Ground, /, 5, $, 6. f- cod. b:5 
12; A Warergang is a Servitude, of conveying Water - thorow the fervietit 
Ground, for:the uſe of the Dominant ; and if the Water be proper, and belong 
IF © the Servient Ground, the Servitude is the gredter, bur hath no different name; 
wy Kr aethe Aquzduds to Milns and other uſes ; - for qithout ſuch a Servitude, 
"W Yater may nor be altered or diverted from its courſe, as was: found, where the 
all. Nan 4 v., Watet- 
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Water-conrſe-was the Marchberwizt the -Heretors;aliac'the one"Ednid morgh 
«ifs od Chanel (chough it returned thereco-agein ) without conſent: of he 
ther, thon2h he alledged no prejudice,. bur the want ot the Þieaſurevf the Wy. 
ter, and Fiſhing of Trours, and that: thereaiter he might make wſc of it upowky Wl 
fide, Fane 25, 1624. \Ba{antiveicontra-Cranfons, | Ic was alſo found, that. Ji 
Heretor might not divert the Water from its own courſe. upon his own G10nnl, | 
to the prejudice of others, having theright of Fiſluag therein, Hope, de a&innily | 
in fattum, Bairdie contra L,Stonchouſe; - 25 955 11211! 5 oil 
- 33. Fucling is a Servieude: of ſuffering; Fuel to'be-caken-from- the teryigy 
Ground tor the uſe of the Dominant and Inhabitants thefeot 5; And ic is owing, - 
'Iy.in Pekts, 'T-urffs and Heather z and it doth neceſſarly import: Fields to wiithy 
Fuel upe:i, 36d a:Way to. bring it awey,\ though theſe be not expfeſt, | Th 
Seryiiude is ſometimes Conſtiture indebnitely upon a:whole' Moſs: or Muir, 26 
ſometimes. upon a particular place thereof, and accordingly it-is-to be regulatghy' 
the conſcar or cuſtom which did Conſtiture it, ' Theltke s.in the Way foray 
ry.ng the Fuel, which ſometimes is a' Catt-way, ſometimes only a Load- F 
* Fugling is preſumed to be comprehended-under Paſturagez ehough nor-expref 
35 the. Minor Servieydes we involved in the Major, yer this preſumption is tahly 
off by contrary Cuſtom, or <expteſs- Pa&tion z tor they are aor inſeparable, ar/ije 
& 47m are under 419; there being no End nor Intereſt ro hinder a man toiggy 
ride. whezie a Cart or. Drove doth paſs: but where common Paſturage-is Cay 
Ntirute, it is ſeveral and ſeparable Intereſt to break the Ground tor Fuel, Fal 
or Divet, which in ſo'tar exclude rhe other party,: and appropriats that part of 
Graſs to the Fueller z and ſoit was found, that aServitude-of-Paſturage inpy 
duced by Forty years peaceable-Poſſeſfion of the Paſturage, was not to: bein 
tended £0 Feal and Diver, ſeing the: Acquirer was interrupted in-theſe,- Feb, 
3668. L Hay»ivg contra T.,ot Selkirk,. And even where the Servitude wasg! 
Conſtiture tor Fral,, Diver, Clay:and Stone, in 4 large Muir indefinicly, ity 
not found to hinder the Proprietar to rive out a part of the Muir, - eaving enotil 
that might ſeryethar Servituce tor ever /unplowed, and with condition, thiki 
that ſyfficed nor, more of the Muir ſhanld be lett-Lee again ; wherein reſpet#M 
had to the publick utilicy.ot making aJarge Muir to: be profitable, Fuxe 21,160) 
' Watſon contra Feuars of Dunkenvay, The like was found in a Servitude'of Fulþ 
ling vpon-a Muir of vaſt bounds, that it did not b.nder the Proprietar to Plum 
Byr the moſt convenient places for Fuelliig were appointed to- be laid afidg8 
they were adjacent to the. Dominant Tenementsz: fo that they might be ſeen 
of perpetual Fuclling, which che Proprietar might never Plow, \F ax. 20, 168 
E. of Southesk contra L, Melgum and others. But in all theſe by the naruies 
the Servitude,. they ſhould not be extended further than for the uſe of the Dol ni 
mina::tGround,and fo are not applicable by the Heretor of the DominantGronglnl: 
tQ any other not inhabiting the Dominant Field ; yer if Cuſtom and Preſaifiſi*s: 
tion hath been ro the contrary, it over-rules all ; and ſo it was found, that mny 
Heretar or his Tennents, having right ro a common Muir, not only might/wa_h ae. 
Fuel there,for his own uſe, but lcll it ro others, Had, Fane21, 1611, L. MFI RE 
wok contra L. Pitfoddels, _ +1 Yffccke 
14, Paſturage is a Servitude, whereby the Grafs of the Ground Seryient/ mr 
applyed to the uſe of the Ground Daminant, and this ſometimes reacherh towamime 
Hull benefice of the Graſs, ſa that the Proprietar hath no ſhare thereof, bi 7 
benefi:e of the Tillage and other Perrigents: befide the Graſs; whereby he'l 
Till when he pleaſeth, or open the Ground for other Effeas of Property; Wl 
-win; Coal of Scone, | unleſs by Confenr or Cuſtom it be otherways regulatgid 
-{o much -as remains Graſs, belongs wholly to: the other. - But moſt ordial 
Paſtyrage is, is common, eichet to the Propriecar and hin: thao hatch che. Sl 
tude + Or-to, many havigg acquired the Servitude proamiſcuoufly;ebough with 
.CinfGion of the Proprietar from. Grafing 5 20d: that again is either far an inde 
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{WY cked, to the prejudice of the Servitude, Fan. 23, 1679. Mr, Alexander Dan- | 
09 contra L. ot Dreme/zicr. Where Paſturage is Conſticute upon Ground, a 

out of which hath been plowed before the Conſtitution, ic doth not hinder the 
liſter of the Ground ro plow other places, than what was formerly. plowed, bue - 

may plow as much as he pleaſeth!, yer ſo that whenever the plowed Ground ' 
95s Lee, the Paſtyrage will reach the ſame, Fax: 20, 1680; 'E, Southesk contra 

a WE Herurwr and other Heretors abour the Muir of Myunrew-monnt. | 

o0_”—15- The chiet and moſt trequent Servitude in Scotland is Thirlage,or a Reftri- 

hs of Lands'to Milos, wherein the Miln is Dominant, and the Lands aftricted 

FServiene': For as hath been ſhown before, a Mila is,a diſtin Tenemenc from 

and K.not comprchended under the 'name of Part and Pertinent _— 
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unleſs there be an Ereion in a Barony, Lordſhips, &'c, Milnsat firſt werebuih- 
as ſometimes they are yet, withour any Aftrition'or Thirlage, but only rg'pay + 
: by the Work thereof, an equiyalent hire z- and fo it is a voluntaty perſonal Cop, 
tra& of Location-and ConduRion,none being obliged to grind their Grain they: 
at ; but ſuch only come as pleaſe,and for {uch an' Hire as Parties do accord :' ye. 
theſe who come to a Miln without Aſtrigion, and without > 7eN PaQtion, "6 | 
- ubderſtood thereby to agree to the ordinary Multures: of 'Cotns not aſtrigs 
which are called Outex- Town-Multares : But now moſt Lands ate aftciQed tots. 
'tain'Milns, and for a certain quantity 'of Multure, far beyondthe value of 'jþþ 
-work origrinding of the Corns , but upon other conſiderations; whereby its, 
; part of the' Rent of the Lands aſtried; as when an'Heretor aftrits his own Ty, 
-nents to' his own or atiorher's Miln,it is a part of their Rentz* fat the more My. 
ture they pay, they pay the leſs Rent, and ſo it is alike ro:them, whetherith, 
-great 'or.lmall, Orotherways, when' a Superior gives out Lands\upon conditith 
. of Thirlage, the Multures are a patt of the Reddenao of Price-- and it is'4gtt 
ral role, that none can Thirle Lands but he that is Fiar, and! hath power of 'd{, 
- poſal-rheteof ; and therefore, AſteiQion though it. be nor favourable, but hat 
the ordinary odium that other Servitudes have, 'yet it is not'tobe accoutitediy 
- unjuſt and intolerable Bondage, ; : ad by 
-/.: 16,7 /Thereare many Queſtions:about Thirlage,” which may be reduced tothe 
two Heads; Fir#, How Thirlage is Conſtitute and Inftruted, Secondly,” Hoy 
far it is' to'be Extended, As tor' the firſt, we ſhall proceed'from the ways mae 
»evident to theſe, which are more dubious 5 and firſt Poſitively, and then Ns 
eatively. The Firſt and moſt unqueſtionable way of Conſtitution of Thirlave 
:when an Heretor Thirteth. his own Lands to his' own 'Miln, by conſent 'of th 
Tennents, whereby the Multure becomes a part of the Rent, Secondly, Wha 
'an Heretor Diſpones his Lands with expreſs condition of Thirlage thereof to'h 
Miln, or.ro any othet Miln,. Thirdly, When the Heretor of Milns: or [6 
Feus and Diſpones the Miln with the Multure of his own Lands per expreſſin 
'all theſe ways are uncontroverted Conſtitutions of Thirlage, whether theybei 
.an Infetrment, Contra@,' Bond, 'or other Perſonal Right , for theſe being 
with Poſſeſſion, are ſufficient ito Conſtitute a Servitude, though the Riche 
:the Miln, being. a ſeparar Fee, requireth Iatefrment, Foxrr1b/y, When thells 
recor 'of the Miln Feus or Diſpones the ſame with 'the Multures uſed and wolt 
though he do not expreſs out of what Lands, it is ſufficient to Conſticuce aThi 
lage upon the Lands, which were wont to pay 7» Towns- Multure, being thedli 
_ own Lands ; - or to-convey the' Right of the Multures of other Lands; (Wa * 
formerly Aſtrited, ' Bur where a Barony was principally Diſponed wit pte a 
Mila thereof, and the Multures of the Miln uſed and wont ; it was not foundvlh ® ? 
extend to the Multures of another Barony, holdengpf another Superior, tho 
--» n uſe ro come to that Miln, Dec, 11, 1666, Tennents of 'Da/morronn'Ooill 
_"»E, Caſſils and Whiteferd, Fifthly, Thirlage of a whole Barony is inferreli 
Infettment in the Miln of the Barony, with che Multures of-the ſaid Milo, 


granted by: the Heretor, both of the Miln-and Barony, whereby ' theſe pats 
_ «the Barony." that were not in uſe 'of Aſtrifted Multures before, were. tha © 
' ,,Aſtricted; and:that according to the uſe of the reſt of che Barony, Had; Full” 
x611,Wiſox con, Warrock,here the Conſtitution bore not,uſed and wonr,burl cap 
rares of the Miln generally, | The like where the Intefrment bore only, #heMNT* 
of the Barony, with Aſtricted' Multures, not repeating Multures of the Bao" 
Had. Fauly, 9.1611, Moncreif contra Borthwick and Pitttenween, $5xibly,00 
lage is Conſticute without Intefrment, or any Writ ſubſcribed by the Heil 
ot the'Lands Afſtried, ibut only by an Ac or Rolment of Baron-Courc, bel 
the Heretors Conſent, and Foarty years Poſſeſiton'conform, Hope, Milns 20d M 
_ cures, E. Marray contra L;Earlſmily, Thelke by Decreet againſt che Pole 
. their Maſter not being Called, or Confenting, but his Baillie EnaRing tel 
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wbly,. A-dry .Mujcure was ound. Conſt:tute and Inſtructed by uſe gf Pay- 


megt,, Fouty,years without any;other, Agminicle; becauſe ir could not be con- 
ſed, as a tree.oq, voluntary. Need, as, other Multures may be, Hogpe, Milns and 
Myjeures; Dog canta Maxwel andthe Tenneats of Preffoup, Fuly 23, 1675, Sir 
Genge. Kinaird cantra:Mr, John Draommoud, Eighthly, Thirlage is interred of 
Lands;within Baronies.ot the Kings Property to the,Milns, holden and repurtero- 
be che. Mins of that, Barony, only as being in, uſe, paſt Memory. of Man to do 
Needs of Thirlage, as.paying of, Mu]ryzes, laying in of Damms, Feb, 5, 1635, 
negconcra Maſher, Fan,8. 1662, Styqre contra Fenars of Aberlednoch. Fan, 14, 
1662, Nicolſer contra 1Feuars of /'7:[jicontr;e, Nor was it found relevant, that the 
Feuars, bad Right cum.molending,in their t6nendag,which was bur paſt of courte in 
kxchequers ,in;the common. Clapſe, as was.tound in the foreſaid Caſe, Far. 8, 
1662+, Stuart contra. Feuars of 4berlednech, The, reaſon hereof is, becauſe the 
Cings;Right, is.Copſtitute Fure Coropg, without Intettment or other Wrir, 
En epaides, or accuſtomed to be, keeped ;z and therefore, the preſum- 
prion. from long,. Poſſeſhon is ſuſficient,, Cratg, /, 2. Diegef, 8, relaterh ir as rhe 
opinion of ſome, that immemorial Poſſebiep 15 ſufficient to znſtrutt the Thirlage of 
Lith-lands, in the. ſame.may as.of the. Kings Langs, to which he aſſenteth not 5 and 
theeaſon ſeemeth much to be the ſame, eſpecially atter the Retormation, when 
te. Evideaxs, of the Kirk, were. loſt,or deft;qyed - So thar-long Poſſeſſion hath 
em ſufficient to.inſtruc, the Right. of Property, of Kirk-lands z, and may much 
yore inſtru; this. Servitude, unleſs, Milns,and Mujtures, had been granted to the 
ky$apteriog;to the Fen ofthe Miln, Bur, unqueſtzonably, Thirlage. is eafilier 
hflaiged-in Kirk-lands, thap.others, as it. was ſuſtained; being by.an Infetcmenr. of 
aMiln,cam 14#{turis generally; and the Biſhops Precepts.co his Tennengs co pay 
thin. Malcures, to. than Milo, with long; Paſſeſſion, chough, withgye, coaſear of 
eChaprer, Dee, 7. 1665, Fertch.contra, Duncan, 
37, As.to,the-Negative, 1, Thitlage 1s. agt- interred by the uſe of coming to 
the Milo, and paying. Myltures thereat, though immemorial, even, rhough. the 
Malcres payed-were a5, great. a$.che Thicle Myltures, March 1,3, 1635, Gilchriſt 
wares Menzies, The reafgn bereot is, becauſe ſuch, Payment 15 but, woluntgtte, 
wo aeceſſita2e6.3, and. therefore, can no more infer a Servitude, then.chey who (palt 
memory) came ſuch a way to a Town, were Aftriged only to come that Way: 
Inc Intefemert in a-Miln» with the Aſtrifted Mulrwies of ſuch Lands per expreſ- 
an and Fourty years Poſſeſhon of paying the inſucken Multures, was tound. tg 
8 Faaſticure the Thirlage, though the Feuars were Intett cam molending, before 
2688 8 Feu-of the Miln, and ſometimes wear to other M.lnas, which not beipg free 
went, and tor ſome whole years, was tound but clandeſtine, and ſuch as occurs in 
Thirlages, and no legal interruption, F#rc 29, 1665, Heretors of the Mila 
\Kythick contra Fenars, 2, Thirlage is not inferred, becauſe the Lands are apart 
the Superiors Barony, having a Mln of the Barony, where the Vaſſals Infeics 
It cqarains cum Mo/endints. of Multuris, or a Feu-duty pro emni alio onere, Or 
a Fey-duty. allanerly, Nav. 26, 1631, Oliphant contra E, Marſhal, But 
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| ' r6the Barens Diipoſition, contained not theſe Clauſes, his, giving a ſubaltern 
Wl inent of 2 part of his Barony, which part was thirled to.the Miln before, it 
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' Will not be put to prove what the Cuſtom wasbefore that Wrir, though it relatt 
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itutions of the Law 'of Scotland. 


1621% Dowglas contra E. Murray, 
Cou't Thirling the Tennents,and long Poſſeſſion; but rhe Acts were only by : 
" Baillie, wichout Watrand or Conſent of the Heretor, albeit cled with Fowrt 


years Poſfcſſion, 


Barony, F«ly 13, 1632, E. Mortoun contra- Feuars of Muckart, Bur a Decres 
' againſt the Tennents for aſtricted Multures, and immemorial Poſſeſſion, wy 
found ro conſtitute Thirlage to the Miln of the Barony, albeit the Defende 
was Infett cum molendinss, prior to the Infettment of the Heretor of the Mil 
and did ſometimes go to other Milns, but clandeſtinely, and ſometime wyx 
brought back by torce, Fune 24, 1665, Coll. Montgomery contra Wallace and 
others, which did not import Intetruprion by clandeſtine AbſtraQtion, buthy 
paying no Multure, at leaſt for a whole year. :4, Thirlage is not inferred by ay 
' Deed of Tennents, Poſfſcſſors, Wadfſetters, Liferenters, or any other bur'the 
Fiar ; and there/ore, there w'll be no Proceſs ſuſtained' againſt the Tennents i 
 Mu'ltu:es,unleſs the Fiar be called, Feb,9, 1628, L,Wararſf contra L. Dankinie 
or at leaſt,” thar there have been prior Decreets wherein he was called, conflity 
ting the Thirlage 3 and all Decreets and Acts otherways are null by exceptiqy 
if quarrelled within Preſcription, 5, Thirlage of Lands ro another mans Milg 
doth not infer a Thirlage ot the Teinds of theſe Lands, though acquired bythe 
Heretor who thirled the Lands, Fuly 7. 1635. L, Innerweek contra Hamiliong, 
The like in molendino Regio,where no Writ was ſhown, but Poſſeſſion, to Cow 
ſtiture the Thirlage, which was tound not to extend to the Teinds, Fax,8,166z, 
Stuart contra Feuars of Aberled#s, The like where the Clauſe of T hirlagebore, 
omnium granorum creſcentium ſuper terris ſuis : Here the Heretor of the Lang 


thirled had no Right to the Teind, $Sporſ, Milns and Multures, L, Wauchins 
contra Hume of Foord, The like where the Clauſe in a Charter, granted by: 


Abbot to his Feuars, bore the Aſtrition or:nium'granorum, which was found 'ty 
extend to the Teinds which then belonged to the Abbot z and the Teind ws 
found thitled, unleſs a Feu-duty way payed both for Stock and Teind, -Fax,31, 
1681. Greirſon contra Gordon of Spado, Nor will the exception of Teinl'it 
ſuſtained in Milns belonging to Kirk-men, having Righe to! both Stock ab 
Teind, | 0 
+8, The next point propoſed, was the effe& and extent of Thirlage, = 
Conſiitut-, which is exceeding various; for clearing whereof, advert, that Tit 
lage is either introduced and inftrufted by Cuſtomand Preſcription, or by Pall 
on and Writ; when it isby Preſcription and Guſto; it is wholly regular by Cv 
ſtom, and. the Heretor of the Miln and his Tennent, can get no more, and'Will 
er no lels than they inſtruct. to be their antient Cuſtom, which holds thou 
Thiclage be conftiture by Writ generally, with the Multurs, Sequels, and Se 
ces uſed and wont 3 for then alſo Cuſtom muſt rule it, and the Heretor of the Mila 


to Cuſtom paſt 3 but long Cuſtom preſent will be ſufficient Preſumption and Prod 
of what was that preterit Cuſtom, if the contrary cannot be proven ; and thoug 
it ſhould be proven, yer fourty years Poſſeſſion will alter the cafe, and eitherllÞ 
=creaſe the Servitude or the Freedom, If the Servituce be conſtitute by Writ; he 
cial regard is had to the tenor of the Writ, which therefore. varieth Thirlagei 

- cordingly z So Thirlage ſimply expreſt in Writ, without mention-of all-G| | 
growing upon the ground, was found to extend ty all Corns growing thereup 
abſtracted to other Milns, or fold, though they had payed no Multure paſt men | 
ry for fold Corns, Fune 26. 1635. L, of Waurhtoun contra Hooms of Foord. 
19. AClauſe of Thirlage bearing, Una cum Multuris ontniuns terrarum ill 


Parochiam, was tound not to extend ro other Corns trought-in,and not grovith ay 
' Within the Sucken, Hope, Milns and Multures, Murray contra Tennents of 
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' Mulcures thereof, but only Diſponed the Miln with the Pertinents, Fol: 
In this Caſe, there were ſeveral Ad q 


Neither was Thitlage inferred by a Charter of a Miln with 
the Multure uſed and wont, and long Poſſeſſion, though it was the Miln of th 
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7 ' A Clauſeof Thiclage, *thirling anHeretors Tennents. to another mans Mil®» 
and all the Tennents Grain growing'uponthe Land, found not to extend ro that 
Heretors Farm-bear, whether Celivered tohim, or fold by him to his Tennents gr 
others, but that the ſame was Multure-free, but yet was thirled, and behoved to 
come to the Miln and pay the ſmall Duties only, Hope, Milns and Mulrures, Lo. 
Keith contra Keith» Whichis alſo obſerved, with this further, that inveJa &» 
Lys were not thereby thirled, Sporſ. de ſervitutibys, A Clauſe of Fhirlage om- 
nium granorum creſcentium, was tound notto' extend to the Rexetors Farms, who 
had ſo thirled bis Lands, not being grund at any. other Miln, but ſold or other- 
ways made uſe of: Neither to Corns not growing within the Thirle, though thol- 
op Fireand Water, or Garnelled there, Faly 11. 1621, Keith contra Tennents 
of Peterhead, A Clauſe of ThirJage granted by a Town to a Miln, exprefling is . 
wa & ilata, found tobe extended toall Corns Kilned or Steeped within the 
Tairle, though not brought to the Milo, nor uſe made thereof within the Fhirle, 
Spore de ſervitute, Ruthven contra Ciithbert of Drakies, Thirlage of inveFa &+ il- 
las conſtitute by a Towns Charter, found effeRual as to the Grain thar grew in 
the Thirle of that Miln, and was lyable for a greater Multure, as grana creſcentia, 
ſothat theſe Corns being bought by the Town, fell to pay both the ordinary Mul- - 
ture, as growing 1n the Phirle, and a leſſer Multure by a ſeveral Thirlage by the 
Towns Charter, thirlingy omnia inve#a & iHatain their Town, tothat ſame Milos 
king the Town might ſhun the inconvenience of double Multure, by buying on- 
ly Corns which grew not io the Thirle of that Milo, Dec. 11, 1678. Sir Andrew 
may contrathe Town of Kirkaldie. | 1 ? 
20. In this caſeznveFas & 'i/ata, was found to import Malt made within the 
Liberties of the Town, or Brewed within the ſame, but not to Meal where they 
did not buy the Corn, but bought the Meal, though it was baken in the Town? 
areſp& it was ſo-proven to be the Cuſtom, Nov. 24. 1680. inter: eoſdem. But 
the quantity of abſtra&t Multures being referred to the Towns mens Oaths, they 
weienot found obliged to Depone that they had payed'the whole Multures.of 
jears long bygone 3 but only if they knew and remembred, that any: part of it 
was. not payed,and what that part of it was, Dec. 12. 1679.,inter coſdems : But ors 
diarly, inveF2 & illata, or tholing Fireand Water is only interpret of Steeping 
and Kilnings bur nor of Baking or Brewing A Clauſe in Feuars Charters Thirs 
lngthem to the Superiors Milas of ſuch a Paroch, whereof there were four, was 
lougd not to put it in the Option of the Feuars, to go to any of the-four, bur to ' 
keep tothe particular Miln, to which they were accuſtomed, in reſpe& the Milng. 
had ſeveral Suckers, and the Feuars were in ule fourty years to/pay: Multures; 
md doall Services thereto, as was found, 1663. as to the: Miln-of Ca- 
thine, Andihe;like found, as to the Miln of Dalſargen,another Miln of Manch- 
kix about the ſame time. Thirlage being conſtitute, or determined by Cuſtom, 
doth ordinarly.carry, Not only Multures of the Grain growing within the: Sucken, | but 
theſe 1hat thole Fire ard Water within the ſame, by being Kilned and Steeped; antl'ind 
hue places Brown within 1he ſame. The quantity of Multure, it it be not determin./ 
by Writ, is determined by uſe of payment of the Barony or Sucken, though! 
Ipart thereof in queſtion, payed leſs formerly, which did only liberat them frony 
bypones, Had, July 20.' 1610, Neilſon of Craigcaffie contra Tennents: of /mmers. 
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2. Beſide the Multures, Thirlage is extended to Sequels, which is underſtood? 
the the Knaveſhip, Bannock, or Lock payable beſides the Multures, to the' 
Mildersand their Servants for their Service, according to-the uſe of the ſeveral 
Milns, though theſe be not expreſt, March 22. 1628. Adamſon of Braco contra. 
Tennents of Shallie. ; X 
\N2. \Thiclage alſo carries Service to the Miln, as carrying home of Mile. Stones; 
2 ding the Dams, Water-gates, and of the Miln- houſe, whigh: are divers Services, | 
0+ By a it according to the Cuſtoms of the ſeveral Milns, © The Thirlage- confti- - 
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tute by. Infeftment of a Miln, cum wwlturis &+ ſequels, found togiveRight to thh i” 
ordinary, Miln-ſervices to the Miln-damn and Miln-[toves, unlefs by PaQinns * | is 
Preſcription, the ſame were' taken away, Feb, 27. 1668. Maitland. contra Lifh, Y xe 
It was found, thatanHeretor of a Miln being infeft, .and in poſſeſſion of the p 
Mil 
gut 


Miln, . with the Multures of the Lands in queſtion, noneewatioe, he hath the beye. 
fire-of a poſſeſfory Judgment, with ſeven years -Poſſefion,and ſoip-will ſtandiang 

be effe&ual, till it be Reduced,notwithſtandingan anterior [afeftment, cummy. WW ; 
lendinis, June 28.1636, Maxwel contra Maxwel. : "oF 

23. Thirlage alſo iseſteemed by ſome; to carry this priviledge; that the Here. MW Cor 
tor of the Miln may, brevi warn, caſt down any other Milo bigged within the yea 
Thirle : ( But Craig Opinion isin the contrary, inthe forecited: place) and 00, 
was found- that a Miln might not be demoliſhed ſummarly where the: Miln ſobig, Y 
ged had gone fifteen days, . Spotſ. Husband and Wife, L. Ludquharn comra.E;Mi, WW i 
r:ſbal. But it may be hindred, while the new Miln is 1a building, and may be gy. hel 
ly interrupted, Nunciationenovi operis.. In reſpettof the: favour:of going Mil, MW 5661 
Which are-not-to be deſtroyed, for the publick: uſe: of the Countrie; from which ay | 
ground. itis, that the Water-gang of a Miln, paſſing thorow an Heretors- Law, WU jhe1 
was not ſuffered tobe ſtopped, though it was withour' Conſent or Preſcription, W als 
Dot being to his'prejudice,. Hope, Milns, Le of Bejs'comra L, of Balgown. By iſ * 5; 
though Milns-may not be ſtopped, brev# mann, yetbuilding a Miln withinthe W york 
Thirle' on- pretenceto get voluntary Multure3 and that the-Builder will (ill bring MW that 
his own-Corns to the ocher Miln, is unwarrantable,. and 'contrary tothe cop- ofthe 

mon cuſtom of deſtroying Querns, whick-might have'the ſame prerencer'nor they 1 
could iti be-known what were Clandeftinely grund =» the'new- Miln, withiothe W ttc 
old Thirle; but Haherds being:building'a Milh nearto: Breaſt: -vilr, who crand toy b 
ſummarly' to-ſtophim, by Supplication-to the Lordsy. rhey did'refuſe toſtop; bs MW well 
cauſe it-was'not clear that his Lands were: Thirled;. July 29; 1673: oe 

Fhirlage' hath alſo this effe& in ſome places, tharwhen'any Perſon- is apprehend MW Mult 
ed, abſtraQting- Corn, the Horſe and Corn:may'be ſeized upon brevi- menu; anl WY fides: 
the Corns confifcated to: the Milner 3 and: Craig relaresin the forecited' place, tht Wl tie c 
it is the ordinary Cuſtom'in France, that Corns carrying out of the Thirle are of Jol 
cheatto'the Eord, and may be: ſeized fummarly, Itisalſo related by Cray, /, 2, Dig, 
8. out ofthe'Starutes of King W:ll;am, that thereoupht ro be a Maſter: and two 
Servants inevery Miln, ſworn tobe fathfabro the: Maſter of the Grounds and! ly 
men, and that the common Multure,. not: determined by Infefrment, is-cthe twes 
tieth Grain and that all Grain that-ſhallbe ſer. down'upor the Ground of ans 
ther Thirle;  ſhal- pay Mulrare there; and that whew a blorlecarrymng Grain on 
of 'the Thiwle is'taken, the Grain is eſcheat to the'MiKer, andthe'Horfe ro-the Me 
ſter 3 ani rhat- he who removes from the Thirle, fhal have his Seed Multurefres 
Fhefe are moft part overrated by Cuftom, as hach been before (ſhown. Thi 
far. | fin it amongſt our Cuſtoms, that che. Spuitzie of a lorfe was efeided,be 
. eaſe he'warfeized upon, raking. Corns out of che Thirle to another Meln, asws 
the Cuftonr of that placs, and that after carrying back thereof, the Horſe wareh. 
fered that fanenight, Fun. 22. 1635. Menzies contra Mackie, Thirlage, ommw 
gr anoram creſcentium, upon fach a Tenement, found to extend! to the Main, 
Fly 29.1673: Dundaſe of Breaſi-miln contra Skeen of 'Halyards. 

24. It remains that we confider how Thirlage being Conſticute, is Deſtituteo 
takeri off; and that is in the like marinef as it was Conltiture, either by Prefery: 
tion, whereby Liberty is recovered tothe thirled Lands, which needs no polite 
Ae co deny the Malturess but fimply forbearance tolift or ſeek them is en 
or otherways by any Diſcharge or Renunciation, without further ſolemnity, " 
in chat way alſo it. is conſtitute; but the moſt ordinary way of taking off Thit 
lagez is by gratiting a Charter, containing Milns and Mulcures in the Tenewds, 
which-was not found good as to the Kings Feuars, becauſe paſt in Exch-quer with 
outnerice, as the common Style, Fas. 9. 1662, Sixart contra Feuars of Aberlidwi 


LIVE 


= 


+ hy - 
Us T1 
- 
+ 
"Ki 

#25 
+ n 


I HIS-PTL Wins + >3 "> VE CEOS Bp. cp : , ak I iy . -- 7 of i 
US Co niet SI ET Co hls WISE ELD DD. errant b.. ES i cx 
Ae dag?” 5 b# I 5 29s. - - $38 vv io x td ESR ids 
hn 2. ae Wav 19 irife Cont”; PS as RE CE RG be He 
5 5 of" "4 # Fi # & 15 {£85 NY UB WALES LY — - X * 
us: » 2.5 , 4 # s © , 2 Z . a ” F- 
T x 4 - s > . 


i / b> > v +4 4 EL BRE) 


Ws more evident; when Milns and Maltures are in the diſpoſitive Clauſe's -it 
Y path ehelike effe& when the'Miln and Multureis difponed to one Party, and by 
BY ;6r Diſpofition or ofefement, 'the ſame Lands which were of old of the Thirle, 
aregranted to the Vallals-thereof, cum molendinis & multuris ; for thereby the 
poſterior Iffcfiment ofthe Miln and Multures,is a oz habente poteſtatem and inef-. 
Equal, Nov. 26+ 1631, Oliphant contra E. Mariſchal, Which is clear, when 
Milns and Multures are in the diſpoſitive, Clauſe, bur if only in the Terendas, it is 
qubious whether che meaning be of Milns, if any be on the Ground diſponed, as 
:1all the otherClauſes, which are ordinarly repeited therewith, ſuch as Dovecapts, 
Cony-gairs, &coand fo theVaſlal having continued to pay aſtricted Multures-ſeyen 
--« atter theCharter,the Clauſe cure molendinise: multuris did not inferLiberatio 
a9, yet freed from bygones,as in a dubiousCale, Jay, , 1672, Lo, Newbyjth cornitra 


La.. Whitekirk, 


gg. Thirlage by a Pafſal was not found effectual againſt the Superior, when 
*Lands fell in bis Hands by Ward, unleſs the Superior had conſented, Dec, 11, 
5666. E. of Caſſilscontra Tennents.of Dalwortoun, Thirlage by a Vaſlals Chare 
ug found not to make him' lyable for the AbſtraRion of his Tennents, but only 
oe) : | > 

teTennents themſelves, Decemb, 10. 1667. Ee of Caſs contra the Sheriff of 


_ it be queſtioned whether Multure be due when the Milo is unable © 
if vokby Froſt,breaking of the Damm, or otherways, it muſt be diſtinguiſhed, 
Bl at ifthe inſufficiency of the Miln, or. the want of Servants be through the fault 
The Heretor, or his Milner, theſe of the Thirle may go to-other. Milns, and 
X will not only be free of ſmall Duties, but they may retain for. the Reparation 
Wl Ficir Damnage, ſuch Out-ſucken Multures as they payed at the Miln they went 
| W to bur if the [nfufficiency be by accident, without the Milners fault, they may 
Wl odfewhere with what is neceſſary for the [zterizs, and will be free of the ſmall 

Nh thereof; but of no part of the Multarey becauſe as hath been ſhown before, 
ME Hiltures are now a diſtinct Rent, and are not as the hire of the work, but be- 
 ferthe Multure, the ſmall Duties are the Hire 3 and therefore, the Milners fail» 
ie can only take away theſe ſmall Duties, and was ſo foung, Feb.g. 1666,Heretrix 


Wl of Jobnſeviln contra Fenars. | X J 
} Ha | TITLE VIE | 
| . 1 
fl Leinds, wher?, of Benefices, Stipends; Preſentation; 
| Collarion, 'Suſtitution, Tacks, Annats,and Patronage- 
WH 1 Teinds affe all Intrometters, but not fin® 13 Annuitie of Teinds. C 
; WW gular Suceeſſors. 14 The Rule for valuing Teinds. 4 
8 2 The riſe of Teinds: 15 Benefices. | 
WH 3. The firft divifion of Parochs. 16 Decimz debentxir Parocho, _ | 
"WH 4: Phether Teinds be Jure Divino: 17 Conſent of the Cbapter, Convent, or Pre 
. $ Kinds of Tiends« | bend, how far requiſite. 
vi 6. We bave no perſonal Teinds, and Viccd- 18 Diminution of the Rental of Benefices. 
; * "rape is local according to the Cuſtom 19 Conſent of Patrons 

Vs of the ſeveral placess -. 20 Tacks by colledges. - , 
BM 7 Fat Lands are Teind-free- 21 The preſent condition of Teinds« 

$ " Teinds wight not be Fened after the Late= 22 Drawn Teinds: ; 

"MW . fan Council. © | 23 Spuilsie of Teinds and Inbibitionst 
WH 9 Teinds ore not annexed to tht crown. 24+ Renta/led Teind bolls, 
\ WH 10 Teinds included, 25 The Intereſt of Biſhops in their Benefices; 
; WY 11 Swrrender of Teinds to the King and his 26 The Intereſt of Miniſters in Benefices. 
WW © Decreet Arbitr at, for valuing and ſelling 27 Kirks Patriwonial, or Patronate. 


.' 28 Preſentation and Collation, 

p for valuation of Teinds. 29: The effe@ of Poſſeſſion as to Benefices an 
| ET Stipends,s _ | 

Qo4 30 Stipends 
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| 31 Teinds change as the Lands are is Graſs, 34 The Annat, | ; 


Ld 
* 


Corn or other Cropt, | 35 Patronage, as it was. before, and i. 3 


| 32 Teinds are not debits fundi.  Tegulat by AG Parltament, 


"5; 
= EINDS being a Burden,affeQing Lands,and theProfites thereot; and 


being alſo a diſtin Right from the Lands, do'moſt fitly fall under 


fideration here, and that either as a Servitude ſubjoyned to the pre. 


ceeding Servitudes, or as a ſeveral Right, it requires the ſame Ordeg, * 

x.  Teinds do affe& all Intrometters with the Stock and Teind joyntly, or with 
the Teind ſeverally ; but though they be valued, they are not debitafundi, affer. 
ing ſingular Succeſſors, for which the ground can be Poinded, Feb, 20.1664, 
E. of Callender contra Mongo. Neither do they affe@ the preſent Heretor, 
a Liferenter poſicſſeth, June 24. 1663- Menzies contra L. of Glenurchje, Teing 
as the Word denoteth, fignifieth the Tenth of that which is Teinded; and he 
fides the civil Decimatians thathave been impoſed by Soveraigns upon their Kh 
jeds, as a Tribute for defraying of publick Charges 3 there have been antien 
and frequently Teinds granted for Sacred and Pious uſes ; Sa Abraham gave'ty 
Melchiſedec, the Teind of the ſpoil of his Eneimies, Ger, 14. 20. Jacob vowethty 
God alſo the Tenth of all that God ſhould giye him, Gez. 28,22. And it is ey; 
dent that God appointed the Tenths of [/rael for the Levites, whom he had lets 
part for himſelf, who were to give a. Tenth thereof to the Prieſts, 'who ſerved 
the Altar, Numb. 18, 26, and 28. The Teindsdid fo continue till the alteration 
of the Jewiſh Church. The Heathens alſo did Confecrate their Teinds to their 
dols, and payed them to their Prieſts : Thus Plinivs, Cap. 14. and 19. obſeryeth 
And Herodot obſerveth in his firſt Book the like of Cyres. bk. 

3. Ariftus Biſhop of Rowe, was the firſt who divided-the Miniſterial Chargeby | 
Parochs ; the Church before not being ſo diſtribute to the ſeveral Miniſters ; thy 
Order being ſo convenient, that by Appropriation of a fixed Paſtour to a certaig 
. Flock, no Paſtormight be idle, and no Flock negleQed, it hath run over the 

Chriſtian World, and the Teinds of theſe Parochs have been payed to the Paſton 
and Minifters of the Church. ED | | + 

4+ From theſe and the like grounds, moſt of Papilts, and ſome Proteſtant 
Divines, have concluded Teinds to be jure divino, as being Inſtitute and. Conks 
crate by God himſelf, having a moral and.perpetual Foundation, that theſe who 
are ſet apart from worldly Affairs, to the fervice of God, ſhould have a comps 
tent Livelichood from theſe for whom they ſerve z but the Deterwination of the 
Lugta, to be the tenth part rather than any other proportion, 182 poſitive Lay 
that Got manifeſted, and was obſerved before the written Word ; and was 
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tained by the Heathens, even after they had deviat from the true Gad « But mak "mr 
| ofthe Proteſtant Divines, hold Teinds to be'the voluntary, Dedication and Cor Ten 


ſecration of men, for Pious uſes, andto have continued in a Tenthepart fromthe 
Exampleof A4breber the Father of the F aithful,and of the Divine Conſtitution, in'tht 
Judicial Law; but there is now no Divine moral Precept in the Word for Tein, 
of which there is no mention in the New Teſtameor, even where the maints 

nance of Miniſters is purpoſely ſpoken r03 but only that theſe who ſerve atihe 4+ 
tar ſbould live bythe Altar. That theſe who ſow Spiritual things, fbould reqp Tewpnl 
things, which doth hold forth a moral Duty of Recompenſe, ta- provide a coll 
petent Livelichood for theſe who are ſeparate from the World for our cauſe, bt 


doth not infer a Tenth-part, or any other determinat Froportion, 'but what VI hk 


convenient, | 


© Teinds are nnd by the Cavoviſts, ta-be a Tenth part ofall Profites and ls wal 


creaſe; and they are 


three kinds, Perſanal, Predial-agd Mixed-: Perſonal 3t wa 


the Teinds of the Profite of perfonal Induſtry, as by Trading, Negotiation, AB ag 
tifice, Scjer . Predial are of the natural Fruitsof the Ground or Water. WEI 
cd are ofthe Induſtrial Fruitsofthe Grourid only. a 
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age, ſowe places having no Yiccarage of Cows, and other places paying Vic 
mgcof Milk, and Wool for Sheep; and other places paying Viccarage of Hay, 
wa and Grice, July 7. 1677. Parſon of Preftounhavgh contra his Parochie- 


"” Some Lands alſo by long Cuſtom: arg Teind-free; as Temple-lands, being 
aatof uſe of payment of Teinds for fifty years, , were found free for all, time-there- | 
er, Hope, Teinds, E, of WFigtonr contra La, Torwoed, Gleibes and Manes are 
f eind-free. Andthe Teinds of Lands belonging to the Cyſtertian Order, H 


alers and Templers, were Teind-free, and ſo continue in. their Feuars, thoug 
| priviledge was only as to what theſe Orders laboured themſelves ; yet 

te Teind was fonnd to belong to their many Feuars, for what the Feuars theme 
flyes labour, July 15. 1664; Craufard contra, L. of Preſtoungyange; 7 
/B; Teinds were probidite to be ſer in Fea tg Lay-men, by the, Zateran Coun- 
dot any Way to be alienate from the Church; .though ; Church-lands mightbe 
ſ Fen; theſe being accounted but the;Temporality;: apd the Teinds the: Spiri- 
twlity, as lowing from a Spiritual ground; or Divine Right, | evicted 

"9, Teinds are alſo acknowledged with, us to be the Patrimony of the Kirk, 
Pal, 2567, cdp,10. and thiey are not annexed to the Crown, .as the Temporali- 
rfof Benefices are. Par, 1587. 4p. 2g. | 

"p60. Yer decimve; inclifie archere excepted, for theſe are Feued with the Stock, 
aadcadbe only ſuch, astime out af mind have gone along with the: Stock, 'and 
never have been drawn nor ſeparate-z and therefore, are ſo ordinarly expreſt, de- 
dwg inclu/e; nunqua® attice ſeparaia; and therefore, ſuch are preſumed tb-have 
kenFeued but with the ' Scock, before the Laterex Conncil, and- fo confiſtene 
vithetie Canons 3-But if it eartbe proventhat once they were ſeparate by Church- 
xa, though they had' Right-both to Stock and Teind, and were Feued with 
Tendsincluded, they: ate not- true gecimre incluſe, which no Church-man could 
after the faid Council + Neither canthe King conſtitute Feus, de. novo chav 
dvidkde Gncluficg Þ- that theſe: Teinds included, are eſtimate as no Teinds; long 
Gflom being tofficient to Make Lands Teind-free; and therefore they have ne- 
weome 1n with. Teinds or Benefices in any burden, affeQing Teinds by Law, as 
Ninifters Stipendbyi @ca ct = | $2 | 
& | 7 bout the-time of theiAbolicion of Popery in Scotland, the Popiſh Clergie 
G-graie more frequently long Tacks of their Teinds : the King alſo gave Dona» 
ras Teinds and Ete&cd them with Chureh-lands intoBarronics and Lordfhi 
Vhiechere remained little of them, no way able to entertain the Miniſterss ad 
ark Controverſies liketo arife about rhemtill all Parties having Intereſt Sub- 
miedand Surrendertd che ſame to the King, | x, By the-general Surrender of E:- 
eftiphrand Tus. =p a particular ang one Beneficed Perſons. 3-Of 
Bop. 4. Of che Burrows: Whereupon the King upon the 4. of Septemvber- 
bay. Ord - 16 whole matter = this effe; that the whole Teindsſhould be. ' 
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" Hiſters, &c, And that therefore, the Titular or the Tack(-man ofthe Tei 
ying perpetual or hereditable Right, ſhould ſell the ſame tothe Heretors, & 4 
years Purchaſe; and where the. Right was Temporary or DefeQive, the: &; 
thereof ſhould be made leſs accordingly. 123+ 7:12; a; 
12, And for that effe&, a Commiſſion was granted for Valuation of Twi. 


and for diſpoſing thereof as aforeſaid,and for modifying and localling Stipenda; 31% 
the Miniſters: and His Majei?y reſerved to Himſelf only a yearly Annuity: of Wl a + 
ſhilling Scors out of each Boll of Wheat and Barley, eight ſhilling of Peaſe and, b 
- fix ſhilling of Oats, where the Boll rendered a Boll of- Meal, and proportionally Wl 65 
| lef6,whereit rendered leſs: Theſe Decreets were Ratified and profecuted-by, 
 veral Ads of Parliament. 1633. cap.8, 15, 17,19, And'1641. cap.30. Parl;ugg, 
cap.32. Parl\649.cap.46, Parl. 1661. cap. 6x, but there wasan Exception inthegg 
. "7633. cap. 19; which ordained the Teinds of all Abbacies and other Benek 
except the Teinds pertaining to Biſhopricks and other Benefices, which tellnows 
.der the Submiſſion; in which there is a Clauſe, that the ſaids Biſhops and Bea 
'ficed Perſons, ſhould enjoy the Fruits and Rents of their ſeveral Benefices, andy 
were poſicfſed by them, the time of the ſaid Submiſhon 5 and therefore, wha 
they did draw the Teinds by the ſpactof fifteen years before the year 1628. a x 
leaſt ſeven years of the faids fifteen years, or had the ſame in Rentalled gollgi 
ſhould fo continue and not be valued; which Provifionis repeated, Parl. wth 
'2."Seſf'3, cap. 9. butall this proved for'the moſt part incffeQua}, -for compelliy 
Titulars and Fackſ-men of Teinds to ſell their lnrereſt in other mensTeinds ih 
-proper Heretors g becauſe theſe Commiſſioners allowing them their - Optionth 
allocat whom they pleaſed, for the payment of the Miniſters Stipend, | few vp 
tured to purſue them for Vendition; leaſt they might be excluded by Allocati 
_ "Which they were willing to avert, by giving thedeareſt Rates;but if theStipendhuſ 
been laid proportionally upon all,the Kings favourhad been more effecual ands 
qual; but buying of Teinds beinp thereby retarded>the great Work of theſe Cat 
miſſioners was to Value, Modifie and Allocat Stipends, When the Tack-dutiad 
the Tackſ-men were not found ſufficient to make up the Stipend,; - the Commills 
on did -increaſe the Tack-duties upon the Tackſ-men, and in Recompent 
thereof, prorogat their Tacks; whereby theſe, though at firft being but len 
Rights, by many nineteen years Prorogations became little leſs than Here 
Rights : -This Mlteration* the Commiſſton made, as being -a Commiſſion 
Parliament, Owning then a greater Power than other - Judicaturs.* - 
13, The Annuities of Teinds not being Annexed to the Crown, weredilpes 
ed by King Charles the Firſt, to Fameg Livingfioun, a Groom of his Bed-chambiy 


to be: uplifted by him till he was ſatisfied -of the Sum of t0000'pounds Werhy 
Which Right was purchaſed by the-E, of Lowdounz and did-reteive many Sto 
and took little effeR till the Xings return, who gave a Commiſſion to the late 
of Lowdown, to tranſact for the bygone Annuities, 'and to diſpone them with 
fall Right thereof in all time coming; and his Diſgopſition with conſent ob 
Members of Exchequer was declared ſufficient Riglits to che Buyers, and\yel C a 
appointed to be Recorded in the Books of Exchequer, that the Sunis gottenthww hl tarts 
fore might be known, .and imputed unto the Sum, for which-the RighttoWWaeb 
Annuity was granted ; according to which, manly have bought their Arinuw6y pe 
That Commiſhon did alfo give Power to valuethe Teinds,that the Annuity mignh Wor 
be known, and rouplift and componefor the bygone, and che current Anowinl 4p 
' until they were ſold; and accordingly Colle&ors were appoinsed by the E,of tm po 
down, in ſeveral places of the Kingdom, The like Commiſſion! was renewew®l 
Fames of Lowdonn, after his Fathers death, who did make ſome progreſsthnwy® 
in, if'the fame way as his Father had done: but a ſtop was put thereto-vjn ne 
_ Kings Warrant, in ano 1674. which doth yetſtilleontinuez- and with.t "F | 
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MT! Kale preſcribed by the King, fot valuation, of Teinds, to fix them to 
"20 4 tht yearly Duty, was this, 'that where the Teinds were ſeverally known 
"ke Stock, and ſer by Tack or Rental, the ſame ſhould be allo valued feve- 
© zi deducing a fifth part for the eaſe of the Heretor; becauſe frequently the 
Sech-men bad drawn the Rate of the Teind above the juſt value,by theirSrcock- 
4ndRental Bolls : But where the Stock and Teind were not ſeverally known, 
he fifth part of the Rent was decerned to be for the Teind.. | 
Zxe.-Teinds by the Canon Law, were all conſtitute into Benefices, which fole 
ſoy the ſeveral Offices in the Rowan Church, which were either Prelacics or infe+ 
forto Prelacies: Prelacies were theſe who had Chapters and Convents, and 
therefore, one had the Prelacy or preference amongſt thereſt of their Colleagues, 
fichwere Arch-biſhops, Biſhops, Abbots, Priors, Priotefſes : Abbots and Pri 
had the Prelacy amongſt the Monks, of ſeveral Monaſteries, as the Prioreſſes _ 
.. ol the Nuns, There was alſo ſome few Monaſteries,which keeped thename 
Ef Monafteries or Miniſtries, and the Prelate was called Miniſter, of which there 
ae four in Scotland; the Miniſter of Fale, Peeples, Scotland-waft, and the Trizity- 
rites of Aberdeen : Next unto theſe, were the Provoſts of Collegiat Kirks, infti- 
wed for finging of Maſs, ſpecially for their Founders and Patrons; theſe Pro- 
| nh. their Prebends, who were skilful in Muſick, and had their ſeveral 
kalſsin which they fat, for the more orderly finging of their parts of Muſick, 
fot which theſe Prebends were. defigned of the firſt, ſecond, or other Stall- . 
Tome of rhe Colledge-kirks were founded by the King and great Families : The 
Cipel-Royal is a Collegiat-Church, Governed by the Dean of the Chapely 
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which Office is now annexed to the Biſhop of D»mblgin, under whom are the 
Prtbends of the Chape)-Royal. The E. of Fife founded the Colledge Kirk 'of 
Kilbergh, The BE. of Marchfounded the Colledge-kirk of Duwbar, The E. 
fBothwel, the Colledge-kirk of Crightour, the E. of Lennox, the Colledges 
Kitk of Pambartouh, The E- of Roſs, the Colledge- Kirk of Taim. Other Fami= 
legereted Chapels, Officiatby one Chaplain : Inferior to theſe Prelacies, were 
Rirlons, Viccars, Chaplains, Prebendars;. theſe had Patrons, whoſe Advice and 
W-Protedion, they uſed in ſtead of a Chapter and Convent, which Prelacies on- 


"36. The general Rule by the Canon-Law was, that decime debertur Parocho de 
Nog Parſonage Teinds to the Parſon; the Viccarage, or ſmall Teind to the 
r;and where no other appeared to Inſtra&taRight, the Teinds were 7pſo jure, 
ue to Parſons and Viccars : It was ſo found,that even the Kings Gift was not 
ulicient to carry the Kight of Teinds,from the Incumbents,unleſs theAfortificatis 
Wl the eof to any other Office or Benefice,or Pcflcfſion thereof by another Office 
were inſtrufted; Fane 27, 1665. Fergy ſor contra, Stvard of 4ſcog. The Biſhops 
{ fuch Prelacies as had curam avimarum, had Chaptersz and the Priors, Priox- * 
be, Abbots, &c, had Convents, whoſe Conſent inall Mattersof Benefices being 
pterly conveened, was neceſſary;and in evidence thereof, the Seals of the 
ae Gapter or Convent were appended. Viccars were either ſuch as were ſubſtituteby 
ww lons&otherClerks,or ſuchas'had adiſtinaOfficezand therefore were not changes 
WH by theirConftituents,andwere calledViccars of Cure cum cure enimarum; or . 
p60 epetual Viccars:Chaplains wereClerks, having cxram,inſtitute for their Accommo- 
oo, ho were far rom ordinaryChurches; and therefore wereEreRed upon the. 
oy Spenſes ofthe Founders, who were therefore Patronsz, and of all other Patrons . 
= poſed to have/greateſt Intereſt initheſe Benefices; ſo that aſter the Reformationg 
my EE Chaplancies and Prebendaries, were declared coreturn and be diſpoſed up- 
oP a) ' their Patrons, to Burſers of Colledges, parl. 1592. cap. 163.. Likeways 
= Tendars were ſuch as had a Prebendeme or a Benefice, which was at firſt a com- 
Name, but was made ſpecial by uſe totheſe Clerks, who had noother ſpecial 
mz bo P p 2 Name: 
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(ame:- 'The'incent of the Conſtitution of theſe Offices,as aforeſaid, ways 
to ſecure the Benefice and Patrimony-of the Church againſt Dilapida jo 
\cumbenrs being Admidiſtrators,or at beſt Liferenters, who m he ol herway 
me their Succeſſors, in fayours of their Friends and Relationsz 2nd 
fore Prelars could do nothing of moment. without conſent of theit Chapters% 
Convents,or other Beneficed perſons, without conſent of their Patrons, That 
thefe Offices were aboliſhed by the Reformation, there was no other way fills 
upon, tor managing of Benefices, but by giving Secular perſons the Defionuin, 
of theſe Offices, who therefore were called Titulars; becauſe they had the mat. 
Title without the Office of Biſhops, Priors, Abbots, 109085" To who in lie 
of the conſent of the Chapters and Convents, appended only the comman (a 
thereof ; and when Biſhops were ſer up again, and Chapters appointed forthen, 
the conſent of the major part thereof was requiſite, with the Seal g yet it wazha 
"neceſſary that they ſhould be Chapterly conveened, Par/, 1606, cap. 3, 
17. Before the Reformation, according to the Canon Law, there were the 
Reſtraints upon Beneficed perſons, in order to their Benefices 5-a5-to Tg 
they could grant no Feas at all, neither could they grant Tacks without c 
of the Chaprer or Convents of Prelars; the Members whereof were found 
ciently proven by Feus, and Preſentations oranted by Prejats, 2nd ſubſcrib 
theſe perſons as Members of the Convent, without neceſſity to. how the f 
ion or Foundation,or theſe perſons Admiſhon;and that there were no moreMen 
bers of the Convenr, than theſe ſubſcribing the ſeveral Writs, Fung 24+ 1642, 
L. Drumlaxrig contra Maxwel of Hils.' Spotf, Kirk=tgen, Par{onof £ Ht 
'tr2 L, Coulter, The conſent of moſt part of Prebendars, was neceſſary, got my 
*koning the Prebendars, that were out of the Country z this was alſo obſer 
'by the Earl of Hadaingtoun,. cHarch 10. 16132, inter coſdem, The conſent of 
'the Chapter was found, not only Soffary to the Deeds of rhe Prelac, but 
the Deeds of the Members of the Chapterzand ſo a Tack ſer by a Dean,chayp 
'of Teinds mortified to aColledge, whereof the Principal was Dean, 3s foun 


null, for want ot the Chaprers conſent, Spe: Kirk-men, Colledge of Abad 
contr 2 Lo, Frazer ; where he obſerves, t TA 


. 
- 


. 
o 


at the ſame was found twice 
yet ir was not found neceſſary to the Tacks of the ſeveral Members of the 
"Erected Chapter of Sr, Andrews, whereof mgny Miniſters were of Laick Pats 
nage, Hope, Teinds, Tennents of Craighall contra Mr, Walter Kinyinmont, it 
the old ptiviledge of the Biſhop of Sr. Andrews, which is yer continued, .is, th 
the appenditg of his Seal is ſufficient, both for him and the Chaprer, withas 
Pay 418 of their Sab(ctiprion, Pay/, 1606, 64þ« 3, 
" 18, Secondly, Beneficed perſons were reſtrained from ſetting Tacks of tha 
Teinds, even with conſent of their Chapters, with Diminution of cheir Read; 
and rherefqre Miniſters provided to Benefices, granting Penſions, Tacks or Few 

. their Benefices, with Diminurion of che Rental, as they found them ar theirEny 

" the ſame are declared null, and they to be deprived, Parl, 1581, cp. 101,. A 
alſo all Beneficed perſons were ordained to find Caution to leave their Benglid 


mas good cafe as they found them , and all Tacks, Proviſions, or chang ins d 
Viual in to Money, in Diminution of the Rental, which was at their Eat tt 
dared null, Parl. 1585, cap. 11, But by At of Parl. 1606, cop. 3, It is ded 
'red.Jawtu] to the Biſhops ro ſer as many Tacks of the Fruics and Duties beloip 
ivg to their Benefice, either ſhort or long Tacks as they pleaſe, and for as mn 
years 2s they rhink expedient z which may ſubfiſt of the Law,wichour Reſtallil 88) 
or Limitation & any time 3 which Tack being once ſet, ſhall be accounted nm ou 
Renral, nor to be diminiſhed thereafter z but there is no reſtri&ion in relation 
any Rental, preceediog rhe ſaid At, butir is only recommended to the Bilboi 
-- ro. fer to a competent Avail, near the worth ; but by the Ac of Porl, 161 
cap. 4. Bithops are prohibire ro ſer Tacks for longer ſpace than Nineteen yes 
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And all Penfions or Tacks of the Thirds of Benefices, which then belonged 1 | «46 
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kj He 4 EIS oh rpg ow 3:be fiſt igpri, of 
egefice | were dectared-nvll;. 2arl, 1.5 97-00, 344.,.  - | 
dh, Inferior Beneficed perſonscoul/fer go-lapger Tacks of, any pare 
fir 'than Three year nh, i wichoue.conſens of che Par; 4 
d©, neceyts -evpided to Deds done-by Proxaſts.an Proven rs,chough 
Fe Hs & reſemblance with Prelacies, ſeing he Patrog- hat Fe precefe 
7 zParrbn, L ; Dramlaurig contra L. Cowhill andotbers, And Bene Eine pl 
'Pjelars; are diſcharged to fer Tacks of any part of their Bene longer Aaprun 
2 - (4 and Five - years atter's and it theſe Tacks be not Regi rat ig a Book 
ex ed by the Clerk-Regiſter for that effeR; within Fqurey days atter. the date 
col,” they are'null, Part 1617. cap. 4, Yet in theſe long Tacks, the conſenc 
| | Portal Nil neceſfary z and therefore a Tack of.Teinds, without conſenc 
cron; was only tound valid as to Three years, 'and-npll as to. che reft of 
Rieyois contained therein, F#/y 18, 1668. Mr, George Fohnſtoun contra: Paro- 
Sroncrs of Howdy, And a Tackof Teinds for more chqn +} ree years withque 
@aleor of-che Parron, was ſuſtained, by his fobſequene conſent, having hae. 4 
(Righe ro the Tack, and obtained Prorogation thereupon, Fan. Ig, 1669. E, 
"#ho] contra Robertſon of Stronen, .. 
6,” A'Tack of TeindFTetby an Uaiverfity for a definite time,with an Oblig- 
ment "ro renew- the fame-in all time thereafter, was foyng not effeRtua] atrer t 
d&finire time, though the ſame Rent was received for years after, which was not 
wſainied as an Homologation, bur as a racite Relacation, Faly 13, 1669, Old 
olledge' of Aberdeen contra Town of 4berdren, 
# rig] To come to'the Condition of Teiads, as they now ſtand + a great part of 
in the Hands of the Heretors tro whom the Stock belongs , a part alſo. is 
+ of Titulars and Lords of Ereftion, and Tackſmen baying Right co 
be Fen Teinds, who have ordinarly prorogatiae of their Tacks , the reſt 
helongs to Miniſters] or Royal-Burghs,' for the Maingainance of thejr Miniſters, 
© Sil bi «or Hoſpitals, Ot theſe Teinds which are;not in the Heretors ire 
los we drawn in kind,or ip corporagſome ace ip old Rocked Rental-Bolls; 
ſome gre 10 Fack or uſe of Piymenr, and-'others under. Valuation, -. ; nel 
[ wy nothing, & to Teinds thir are in the Hands of Heretors to whany the Stock 
Noups, Shout which there'can'be lirtle. controyerfie, except in the caſe of new 
E ions or Avgmentations;" for Teinds through whatſoever Hands they Laws 
The Won 2ons with cherh, as-2 Burden affeRing them, comperent 
| Miniſters, who are, or ſhall be ere&ed, _ Neither is there any + Pons 
t ie concerning Teinds ordetly valued,being thereby Jiquidat and clear z. nor con- 
| ele'Feinds which are in Tack during the Tack, further they. hath been 
ore 'of *the- Requiſites tor  ſerting ſuch Tacks. It remains to.conſider 
fm | poriehy and- rentalled Teind Bolls, and then to.conclude with the preſence. 
tereſt of MiniRers and Patrons, 
th "As to rhe drawn Teinds, the manoer' thereof is preſcribed, Parl, 161 7”, 
2 That the Fofleffors may require the Teind-maſter, once for Teinding of 
Cot In»field Corn z next,'tot Teinding Barley z thirdly, for Our-field Corn, 
Wo Eight days #frer che Shearing of chele three ſeveral kinds of Corg 3.07 at 
ai , When the ſame.are thorn eill-; abour 2 tenth part, to come and Feind the 
We withio {6uc Gays 3" abd the Teind: maſter, if be Dwell not within the Pa- 
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y Ny h * i ro hive a Servant tor Temnding, and to-intimat his name pub= 


'Sabbath of F»1j," br ficſt Sabbarh of Auge#: So chat. upon Requi- 
qe Teind: maſter perfonally, or-athis Dwelliog- place in the Paroch, or 
ah. vant T6 defigned,' the'Poſſeſfor might proceed to; the dagear yt _ { bis 


q by: SOms 5 and if the: Teind-miſter refided not in the Pargch,/ nor. ch 


Hhgned, or it ipon Intimation they appeired not, ;zhe to heep the : 
faſes Feind his 'own' 'Gorns, and was only obliged t0 pho. FE * 
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$kaithleſs for Eight days after.the Separation z bur if any medled with the* 
' any other way, he is lyable for'wrongous Incromifhion, ' 1 ©... 
23, Spuilzie of Teinds-is only comperenc in the. caſe of Violence, 'whergi 
Teind-maſter being in preſent Poſſeſſion and Liſe of drawing the Teind, de hr 
derly come to' Teind, and is debarred by Fofte g or when the Teindemaſter, he. 
ing in Uſe that ſame Year or the former Year to draw the. Teind, any other iy. 
trometred therewith, The former a is like Eje&ion,. and this is like Intrufi + 
eſpecially it the Teind-maſter have uſed Inhibition by publick Lecters, publiſh. 
- at the 'Paroch=Church where the Teinds ly, as an Intimacion taall Parties hay: 
ing Intereſt, to forbear medling with rhe Teinds, otherways than by order 5 
Law, which may be execute by any perſon as Sheriff in that part, -Fax,27, 16g 
E, Fglintoun con, L, Cunniaghambead, This Inhibition is the competenc.Ieg 
way to take off tacit Relocation, whenTeinds have been ſerinTack,and the Ti 
- Expired z- and when they are in uſe of payment of certain Duties, - and hath they 
the ſame effe&t that 'Warning hath in relation co Tennents of Lands, and beag 
once duly uſed, it interrupts tacit Relocation,. or ule of Payment, not only j 
the years wherein it is-uſed, bur forall other ſubſequent years, March 18, 164 
Lo. 8/antyre contra Parochioners of Bothwel, Burt the Titular'may nor by force 
draw the Teinds after Inhibition, bur mult purſue therefore, where there was ay. 
prerence of Title, elſe-it is a Spuilzie in him, Fn, 21, 1665, L, Bairfoord ax 
FeanFoun contra Lo, KingHown: --- | X Wo 
Spuilzie upon Inhibition was ſuſtained againſt an Heretor, receiving a joint Dy 
ty for Stock and Teind, March 6,'1627,: Inglis contra Kirkword : Bur it is notgþ: 
fetual ro infer Spuilzie'apainſt Tennents,' continuing to pay their Maſters a,joint 
Duty for Stock and Teind, as they were in uſe before; though the Inhihibitigg 
was particularly -intimat to-the Tennencs; ſeing they knew not how co diſtingaiy 
_ the proportion of Stock and Teind, having ſtill payed ajoint Duty promiſcuoy 
iy for both, Dec. 13; 1627, Hepburn contra Ternents of Fairnieflat, But the 
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priviledge of Tennents paying to their Maſters for Stock and Teind joyntly, wy 


| Not extended to a Merchant buying-a whole Cropt together, who was tound4p 
able for the Teind, though he payed betore any Diligence, Fae 24, 1662, My, 
Alexander Yerner contra Atan, In like manner, Merchants buying the Hertjap 

/ where they wete taken in the Iſles, were found ]yable for the Teind by im mem ; 
rial Poſſeſſion, | ſo to uplift the Teind-fiſh from the Merchants, who bought y ho J 
Boat-tulls of the Herrings 'green, Dec. 13, 1664. Biſhop of the Ifles contre, th 
Merchants of Edinburgh, But as Warning, ſo Inhibicion of Teinds is taken of 
by accepting the old Duty thereafter, or ot the ordinary Taxation, accuſtomedyy; 
be payed tar the Tack-duty, Hope, Teinds, -Lo,Garleis contra Tennents of Whith N 
horn, or by a ſmall part of che old Tack-duty, |1b34em,- Mr. Andrew Balfour co 991 
tra "Lo, Balmerinech, Glendizning contra Tennents of Parioun, "590 

| 24. Rentalled Teind-bolls is, when the Teinds haye been liquidat and ſertld tak 
for ſo many Bolls yearly by Rental, or old uſe of Payment, which preſume: 
Renra],By this means,the beneficed perſons gained an adyantage of the Poſſelſay WW 
and therefore, by the Kings Decreet Arbitral, ſuch Teinds which are (eparat, WIN WM* 


ſeverally ſer or' known from the Stock, : had a divers and dearer valuation; wy a: 


. 


"5 ”; 
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therefore rentalled Teind-bolls were found due by uſe of Payment immediatly pil 990 
ceeding'the Debate, though exceeding the worch''of the Teind, till the Tennan 
it kind were offered, and intimation made that the Party would not continue WIS 
uſe of Payment of rentalled Bolls,, March 22. 1626. Lennox of Brenfhogle coul | ec 
1ennents of Zalfrop, Teind-bolls were:found due according to:the old Rentlh : "# 
chough- a leſſer quantity was received by a Miniſter tor ſeveral years : , Here ih ner 
Biſhop'to whoſe Biſhoprick the Teinds of that Paroch were Annexed, oppoſedtif: Nor: 
alteration of the old rentalled Bolls; whereof a pare only was allocat to,.40df $4 
# 
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cgved by the: Miniſter, Fly 3. 1630, Mr. George Summey contra Stuart 01 8 8! 


gillo, The like where there was a Decreet formerly for the Teind-bolls, but PERS 
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bro pifer thie.Teind in kind in time contig, Feb.29,.1633, Colledgeof Glaſ- © 
"x The intereſt of Biſhops in their Benefices, is,muck,alike with Miniſters 
"x6 their Enrry, which is regulat by their. Conſecration. or Tragflacion,.. which, 
";tbefore 1 htfunday, gives them the benefig of that year 57 and if after. /bi7(un- 
-.2nd before Michaelmaff, | it gives them-the half, During their Incumbence, 
*heythayenot only the Fruits and: Rents of the Benefice, bur'the Power to ſer. 
Tacks fof Nineteen years,with conſent pt.cheir Chaprers, Yide ſuprs-$,27.. and to 
=ceiveVaſſals, - and to conſtitute Commiſſars ;;.all which are effetual atcer, their 
Death gr Removal. © They have alſo the Quors of Teſtamencs coatymed/by all. 
theirCommiſſars:during cheir: Life, - or within the time. of their Ann atcer their: 
Death bur they have no Quots of Teſtamencs nor: then confirmed, alrhough: 
theperſons died in their Lite, or during their Ann g . becauſethe Quor is.due. tor: 
the Confirmation,as was found, Fuly6,1676, Biſhop of Edinburgh conta Caps. 
rain Wiſhart : and for the ſamereaſon, they have not the;Compolictons or. Dupli-. 
tions of Heirs, Appryſers or Adjudgers, whom they,do:not aRually receive in; 
ir-Lite, which will not belong to their Executors, or fall within their Ann,bur 
wthe.next_ Iotrant, who only can receive theſe Vaſſals, . SR From 
26, The Intereſt of Miniſters in the Teinds may.be conſidered, either in their. 
Fatry,during their Incambency, or after. their Remoyal,, In all which, the Mi- 
aitters Intereſt 'is of two kinds z for either he hath-che Benefice,  Parſonage or 
Yiarage, or: hath on!y a Stipend madified thereof , for theſe Benefices did ordi- 
girly belong. to-the-Incumygents of particular Parockes, .and: foliowed; the Office 
offerving the Cure there Mind therefore, when theſe Benefices were not erected 
aTewporal Baronies and Lordſhips, or otherways ſq affected by Titles, Tacks 
*ogew EreRtions, thatthe Miniſters thereby could nar. haye a competency, they 
hetook themſelves to the Benefice, and had the ſame Right and Priviledges as 
tothem, as beneficed priſons formerly had, and might ſer Tacks thereot in-rhe 
laje nay, and with the fame reſtriion, as is before declared, Bur mort fre- 
qzatly, the Miniſters had modified Stipends, which were appointed by the 
ling. and Parliament to be modified out of the Teinds, ,whatever the Title. or 
atereft of: any.other perſon were therein ;, which they.could nor reach, if they 
took. them ro; the Benefice it ſelf, as they might have done by the Ad of Patt 
15$1,/c4p, 102. Ordaining, That all Benefices of Cyre under Prelacies, ſhould be 
Mivided only in favours of able Miniſters, x — p: 
1227, The incereſt of Miniſters. was according to the nature of the Benefices 
Fheteuoro they were to have Right, or out of which their Stipends were to. be 
podified y for all- Kirks were. either Patrimonial, or Patronat, and by: clearing 
Kitronage, - ir will eaſily appear what Kirks are Patrimonial : For, this diſtinRion 
Ktaken trom thar of perſons in the Civil Law, - in theſe who are Ingensi or tully 
ie. and Libertias or become free, but with ſome Acknowledgments and Services 
Mabe Authors of their Freedom, who. were therefore: called cheir. Patrons + So 
Weſtoodche like relation betwixt Patrons and Kirks Patronat, , as betwixt Pa» - 
[Tas and Libertines, 'the ground whereof was an eminent good Deed done bythe _ 
ooo. bis Predeceſſor ro that Kirk, eſpecially theſe gent "6 = 
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Reons: faciamt, Dos, eAidificatio, funds, Signitying the Building 6f_t 
acc, 'or giving of the Sripend, or of the Ground neceſſary for the Church, 
weh-yard, Manſe or Gleib, were the grounds for contituring che Pazron 
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1 ich were (ufficiently/inſtruRed by the cuſtom of the Kirks, acknowlec 


Waros,:.Yer-it was-a voluntar Agreement between, the Parromi and, 
at fic, cill Pareches were ſerled, and all Charches behoved tc 


|pn.excepe Mcnſal and Common Kirks, then the Tateceſk of the Parties preten- 
g:tobe Patrons, gave ground to determine the Patronage, without the conſent 
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wa UT MBA he 2 Eg of a cond” Minifh 
Stipend was conſtitute; not out ofthe Teinds,' but by Contributiok, . and lagi 
ment of a Town for the greareſt parts "und the! Heretory of the Lavdwart 'Pany 
forthe reſt, whether the Patronage/and Power to preeat ther Good 
ſhould belong to the *Patroi of the- Kirk, having the unqu 
wears} the firſt'Miniſter, or to theTontriburers; in'which'Competicion; 
on of the Kirk was prefer 


poſſeſſion of preſenting, -nor had reſerved the Patronage nor power of preſk 


ingin the'Ere&ion'ofthe ſecond Miniſter; which was only by an-Aqofthe zifhp: 


and Presbytery,bearing'the ſhares cotietibuted for akceogd Miniſters but neitly ; 
Reſervation 'nor Proteſtation by them concerning the - Patrowage 'or ns. 


preſenting the ſecond Miniſter z nor was any thing of Cuſtomm'or Polteſonth | 


ſhow the "meaning of the Parties, Nov. x8. 1680, Townof # adidiagtionn 
the E: of Natllngyonn, This cafe will not prejudge EreQionsot fecond | 
in:'moſt of other Towns in the Kingdoin,where the Eretion doth bear a Pro 
then: of the Patronage. For clearing of * the derived Kight from the firſt: 
 dlpecially to ſingular Sugceſſors, the Patronage was ordinarly conveyed by 


ments, carrying.expreſly - Advoration, Dowation, and right of 'Patyomage of jd | 


Reths.. Such'Kirks then as acknowledged fi Patron are fully freey and t 
provided, notby Preſencatioti, bur the Ordinar eonveyerh plows Juve, 


the Incumbenthath Right we Benefice; and full Brits :' Batin Mendal ry 


clic ſhcunbent bath but a Stipend, and theſe belong to the alive ow — Rs 


Prifates, who have Right to the Fruits thereof, as a wh of their ney 
3nd therefore are called 'P atrimonial or Menſal. tage is allo, vither 


6f Ecclefiaſtick 5 Laick is that which belongs to pl m1 perſons 5 
that which belongs to Church-mens as when a Biſhop tiath the'Right of Preflajtic; 
tion to x Kirk, notin bis own Dioceſs; there he prefents, but another die 


fer as Ortimar, and fo he is but Fcclefaaſtick Patron, | 

Fu wy: xr ont required tor the Entry of Miniſters, a rreſentariomaſil 

etiting a Perſon co the Church and Benefice, tobe tryed by Chunds 

in 3th ower, ahd'piving him the Right of the Beneflee, of wh 
en alified,and tion of theOffice and Inftirution therein by 


Hen 

op ha#the power of Collation and Inflitution, and to cofifes. /plinejhh 
eh from the Biſhop, conferring and admitting, was found wes mg 
but a diftin& Preſentarion of Collation, July 4- 1627. Miniſter of Sklete of In 
Parbchiovers, Bur in Kirks not Patronat, Inſtitution and Collation was ft " 
etit,And of late,the AR of Ordination'or Admifhon of Miniſters by presbyt _ ; 
ſerved for al) + Bit in Benefices wichout Cure,vsPrebendries or Ghaplat 
{ines is fafficient without Collation and: Inſtitution. 

Mitiſters being thus Encred, have'Right to their Beriefices of £ 
, Which they need ner inſtry8 by Writy but TY 
ve by 'Witne Ws; that the Miniſter or his Prdecefforshave beef 
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Et to 
Mp Kh thar which i is conitraverted, 'as4'part of the Benefice or 
Kir "and that is commonly holden and SePien to be x part thereof; 
Being no cy: * wi wa to preſerve the pn s and Evidenits ofifie Kicm 
florsin Office, as there are of other R amongſt othee SucceſſorsH! 
Cation a > 5 Go much more to Poſſe "5 than the mg fon for th b | 
feſſor decennalis,&* rriennalis non tenetur docere de titulo : Which was nhotof 
mded to int SAR thatihe thing 
| Theumbent Had (ufficient Ri = Thad therefore liberated Prebentars f 
duQion of their Proviſions, ache caſe of Traprobation,” Hope, ſraprobatſ 
op of Gallowayatid Dean of the Chapel-Royal cortra-the” Prebendays t 


-,/  famption would not beeleided by any extrinſick Reverſion, yea, __ 


red, becauſe'the Contributers had never = 
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feral” without which, the Theambent could haveno Right, yetwhl 
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fom ProduQion of apy written Right in ReduRtion and Improbatioo, Wl i Wy 
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Hextant: But if a Right befound by the Oaths of Church<men of 


ek y 20! xxtantiotbeir hands, -the ſame will be preſumed. to be the Right» 
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which they poſſefs3* and it may. be improven-by a poſitive Probation, but not 
iprefuraprive Probation, 'by way: of Certification, concluding it falſe, bes 
Joſe the Polſefſorsdeclined to produce-it, or toabide by it 3, when the Right js 
produced. any, exception may be-proponed upon any thing contained therein 
20d therefore an«Annualrent often Chalders of Vial, mortified by the King to . 
the ChapRoyal was excluded by:a Redemprion. thereof, granted. by the King 
yvoluntarly upon payment,owhen the' Biſhops were fuppreſt, in reſpe& the Morti- 
fication bore ſuch a Right mortified, which had therein a Reverfion 3 and. there< 
fore after Redemption; thirteen years Poſſefiion could not eſtabliſh the Right, bes 
ing Redeemed::' Neither could the AQ of Reſtizution of Biſhops, reſtoring them 
totheRight#2ahdPoſteſfion they had before 1637.do itzſcing that could not hinder 
aocher party to Redeem, July 11::1676., Biſhop 'of Dumblain contra Kinhbch. 
AMiniſters Stipend, asto the uſe of pay ment and quantity, was found probable by 
Witneſſes without Writ,: ir poſſeſſorio, 'as was lately found, Minifters Reli& con- 
ta E: of Caifbreſs. As to the time- ſufficient to give a/poſſeſſory Judgment in Bene» 
fices or Stipends upon Poſſeſſion, without Evidence in Writ, but beirg 
Holden and 'Repute as a part. of the Benefice 3 The Canon Law, Re- 
gle Cancellarie, 33.: determines it-to three years peaceable Poſſeſſion, which 
ifrather ascothe Incumbents _— that after three years Poſlefſion, he can- 
not be: queſtioned-during his Lifes I find not our Decifions fo clear in it, butit 
(@nnot-exceed ſeven'years Poſleſhon, which gives a Poſſcflory Judgment in 
 hfefements'of Property, &c, | and it was ſo found, Nov. 25. 1665. Petrie. 


2 3 


' contra  Mitchel/on, The like about that fame | time, Ferguſon» contra <Agnew, 


Miniſters alſo | during 'their Incumbency, may ſet Tacks according to the Rule 


A x ſettiig of Tacks, by Beneficed Perſons betoreexpreſt, Which are valide and 


efequal,chough the Iricumbent be deprived or tranſported,Farl, - 1526. cap. It. 
go. Miniſters'Stipends are ordinarly allocat out of the Teinds of particular 
Lands, and when they are allocat, all Iatrometters with the Teindsofthele Lands 
Mocat are lyable for the Stipend, not proportionally with other Intrometcers, 
batioſo far as their whole Intromiſſion can reach, even though they made pay- 
ment before they were charged by the Miniſter, which they alledged was bone 
; tothe Heretor or Takſ-man, Feb. 19. 1629-' Kirk contra Gilchriſt, Andif 


| | ters be no Allocation, the Stipend is a Burden, affeQing the whole Teind, out 


of whichit is modified 3. and the Miniſter may take himſelf, either to the Heretor 
neeomettinig, or the Pofſefſor, Spotſ; -Kirk-men, Ker contra Gilchriſt. Dec, 3. 1664. 
ſeheſon contra E. of Caſfils :' In which' caſe it was found, that the Miniſter mighe 


| ke bimſelfto any of the Heretors of the Paroch for the whole Teind, in ſo far as 


Iimodificd Stipend went; ſeing he had no. Locality, and that the Heretor di- 


"eſt; behoved: to ſeek his Relief proportionally from the reſt. And a Miniſter 


*s found to have Right to purſue an Heretor for his Stipend, payed out of 
& Lands” and that accepring an Aflignation to a partof the Tennents Duti 
Mnot liberat the Heretor further than what the Miniſter received, unleſs the af. 
uation bore; 3» ful ſatisfeGiov, Nov. 9. 1677, Rutherford contra Murray. 
8, though an Heretor was but an Appryzer of the Stock and Teinds, he was 
md lyable perſonally, . though he had not intrometred, and though he offered 
en as much of che Rent, Dec. 20. 1622+, Preffoun contra Ker, And though 


IM the fatromerce r was but a Wadſetter, both of Stock and Teind, : having no more 


bithis-Annalrent, and there being ſufficient Teind beſide the Wadlet, March 21. | 


1633; Xerb-contra Gray and others, But where a Liferenter poſſciled, ſhe was 


i 


*> 
ol 


i ged tobe the Miniſters FaQor. 


0 apron 


L. ly found lyable, not he Fiar, June: 24.1663. Menzies.contra L. of Glewirchie. 


Te __ Heretors are ſolyable for Stipends, is,that they ſet the Lands for 
Apromicuous Rent of Stock and Teinds bur if there were not a Valuation of a 
ae Tenement together, but ofthe ſeveral Roums; the Heretor would not be 


Q q | 31.-But 
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x. But Tcinds before Falunion, are only due according tothe Crogt'y . 

Wk Fa withont reftraining the Heretor in the free uſe of his:Ground, who.g "i 
leave itall Graſs, though it had/never been ſoloog, Corn, and: may Stack ir wi 8 
yeld Goods, which will yeild/no Viccaragez. andtherefore having,tacloſed a pars 
c<l of Ground, and fown it with Kail, Carrets, and Herbs, the. ſame, was. foyng. 
Teind-free, unleſs theſe were accuſtomedto pay Teind: in that place, Fung gy. 
1676, Burnet contra Gibb, WY. : MM 1 
2. Even after Valuation, Teindyarenot debite fundz, nog do they aflet finguly, 
Sacceffofy as to bygones befote- their Right, Feb. 20-1662. E, of Calendy, 


contra Monro. | | ts | +1 
33: The legalrerms of Benefices and Stipends, whereby they, areduetathelg,, 
cumbents, are Whitſonday, atwhich the Fruits arc held tobefully ſown, and My, 
chatlmaſs, at which they are preſumed to be fully ſeparates, and: therefore, if the 
Incumbents Entry be' before Whitſonday, he hath that whole yearz ſo if he be Dy, 
poſed or Tranſported before 'Whitſondey, he hath no partof that year; if akey 
Mhitſouday and before Michaelmaſs, he hath the half, Fuly.24. 1662, Weyms contry 
Cunninghame. Ifalter Michadmaſs, he hath the whole : But if the Incumbentgyg, 
he hath farther Tntereſtin his Benefice, even after his death. - wY 
34. *For Miniſters 'dying; their Wives, Bajrns, or Executors, have the Annat of 
their Benefice or Stipends, which is acknotwledged tobe _their-anritent Right, 
Parl. 1571; Fay. 41, whereby it ts declared, That Beneficed perſons dying, ſball hay 
Right” to the Fruits of their Benefice upos the ground, and the Annat thereafter to pay. 
tain to their Executors : But the queſtion is,what the Annat importeth.; There yy, 
a Lecter concerning it written by rhe Kivg to. the General Aſſembly, and ratified | 
by, them. All do now agree,thar if the Incumbent die-after IHicheelmeſi,he hath. 
Right to that whote Year by- his | Service, and to the half of the. next. Yew 
by the Anoat - But if he die before Michaelmaſr, he bath Right to the half 
of the Stipend, if he ſurvived Whit/onday, proprio jure 3; 4nd. to the other balk, 
as the Ann, which his Executors have Right toz but all the Queſtion js, when- 
the Incumbent doth not only firvive Michaelweſs, whereby he hath the halfof; 
the next year; bur if he furvive the Jaſt of Decewber whether he hath Right tacks. 
whole Stipend of that year; asto which, chat Rule hath. been ſuſtained, in fs: 
vorabilibus ann incaptus habetur pro completo; and therefore:the Ana was the whale. 
year, which was fo decided, Fuly 5. 1662. Execcutors. of Feirlie contra his Pa 
rochionersz but the Anns of Biſhops and Miniſters, are now. brought to a. mugh; 
more, equal way by A& of Parliament, Awuguſ# 23. 1672., whereby; it is Statutg, 
that the 4mm in all time thereafter, foal be half-a years Rent af tbe Senefice or Stiend,, Mr... 
over and above what is due to the Defun® for his Incumbency,. viz. if be ſurvive Whit Wl 56... 
. ſonday, he ſhall have the half of that year for his Incumbency, and the other halffor bt M6; 
Ann, andif be ſurvive Michaelmeſs, - he ſhall have the half of the, next year for his Any, Ml 11. 
whereas betore if he furvived Michaelweſ;, and'lived but till the. laſt at Decembey, W (ca 
his Ann,was but the half ofthe next year 5 butif he lived till: che firſt of Jaxnay, Wh 
his Ann was that whole year, whereby thenext Incumbent had-nothing toexpi@ 
for 4 year during, which the Kirk was liketo ly Vacant. * And there being nq WW *Þ., 
Law Bittate, or fixed Cuſtom-of the extent of; the Ann, that 4 gives thejulls' Wt. 3 
eſt Record and account of it, even for Miniſters. 16 097 mY Fits 
The Aqgnat dividesbetwixt the Relitandneareſt of Kin, if there beno. Bambi 
and'is extended to the'profite of the Gleib, if there be no new-Iotrant, «11907 Wins ; 
1664, Serjmizour Relic of Myrray,contra his Executors :/ But where there is a0 lor: I pil 
trant,. the Gleib belongs ro him, and 4 not-part of the: Ann, nor did. belong 0. 
theformes Miniſter, anlef# it had been ſown by-him, and: the Cropt-upon it; 8: i 
the entry of the Tncrant, Faly 6.1665» -Coloib contra. Lo, Balwering. Whertkk 
was alſofound, that the DefinQt had his Ann, chougb-he: had neither Wiſe, ao” 
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"* >«;. To conclade this Title with the [otereſt of; Patrons in Benefices, we have 
eady ſhown. their Original and Kind: Their Intereſt in the Benefices or Sti- 
: Fieſt the Right of Preſentation of a qualified perſon for the Miniſtry, 

Tom the Presbytrie behoved totry and admit, if he were qualified : whereanene 
the Patton might, appeal to--the Synod, . and thence to the General Aſſembly g 
.odjf.that perſon be. ſtill rejefed, he muſt preſent another, which muſt be done 
vithio fx months; after the Facancy - may come to his knowledge 7, but the fix - 

the may. not, run from the. Vacancy, but from the Refuſal, or. Appeal diſcuſt, 

þ cannot be determined in fix months:s Otherways, the Kirk, may admit a 
ified perſon for that times Parl. 1592. cape 117. Parl.'1606, cap, 2.Parl, 360g.. 

»12..And by the Inſtitution of Biſhops; the Preſentation, was dirgQed to them; . 
intheir ſeveral Dioceſles. | = Hog wh 

&condly, During the Vacancy without the Patrons default, but by the Dec 
fult of the Presbytrie, refuſing toadmit aqualified perſon, he had power to de- 
inthe whole Eruits of the Benefice 1n his own hands, asisclear in che ſaid laſt AR, 
Pal:1592, cap. 1 17. But thence it 4s notto be inferred, that while: the Pacron 
preſents none, he could enjoy: the Benefice, (5 oo 

Thirdly, Patrons are Tucors and Guardians to their Church, without whoſe 

aeaecbe Incumbent can ſetno Tack longer than for three years, Parl. 1594 caps. 
wy atrons had alſo an-indireR Intereſt in their own Benefices,, where the 
Minifters bad an ordinary Stipend, ſettled to them by long Cuſtom or Modifica- 

100, yet far within the worth of - the-Benefice.. Patrons uſed to preſent them to 
the Benefice, but; withal took Tacks of them to confident perſons to their own 
tehoye, carrying; the ſuperplus ofthe profite of the Benefice, over and above the 
xcuſtomed Stipead of their predeceſſors, which hath not beenquarrelledas a Sy- 

oajacal PaRion or Dilapidation, It ſeems alſo, that Patrons for reſemblance of 

zonal Patronages ought to. be. Alimented out of the Benefice, if they- come to 


a 


4 
” 


xfſty, according as their. Benefice wx bograd rough there hath occurred no 
we | f 


bop to queſtion or try this point; but by the AR of Parliament July23., 2644- 
(1, cap. 20. The,power of diſpoſing of the vacant, Benefice or Stipend, was 
aken*from che Patron, and Stated in the Presbytrieand Paroch to bediſpoled.. 
npon for pious uſes 3 and by AQ of Parl. 1649, cap. 39. The. power of Preſentati- 
abalſo.taken away; yetthe Ticledoth unfitly deſign that At an Abolution of 
ronage, tor there is No more there taken away but the power of Preſentation: 
tonthe contrary, where the Patron could have no latereſt in the Benefice of 
Temds, but indireQly as aforeſaid, that AR declares the Heretable Right of the 
, over and above the Stipend, to be inthe Patron, bat with neceſlity to. 
pane the ame to the Heretors, for fix years purchaſe ; but theſe Atts are now 
"WAacinded, and Patrons were returned to their antient Rights, but they were ex- 
Wided from the Fruits in the Vacancy, which were applyed to pious uſes, for 
Winenyears, and thereafter during his Majeſties pleaſure, Parl, 1661. cap. 52. and 
" Wi &Yacancies forſeven yearsafter the year 1672. were applyed to Univerſities, P ar}, 
07h cap, 20... 
Eeclcf1altical Bznefices were fo ordinarly Patronat, that there were ſcarce any 
re, but all were preſumed to be Patronatz and where the Right of Patronage. 
"not appear to be eſtabliſhed in any other, the Pope was preſumed Patron be-. 
s Ma e Reformation 3 andafterthe Reformation, the King is preſumed Patron, 
Ws ſt Corone, where the Right of another Patron appearech not, There ate other 
Y*X0nages belonging. to the King, jure privato, .as when the King or his prede=* 
ors acquired any Rights of Patronages from any private perſon 5 or whenthe , 
agor bis predeceſſors founded or doted the Beneficez or when any Landsofr 
2 onics fall inthe. Kings band as Superior, by Recognition or Forfaultures all. 
" A having Annexed thereto, or comprehended therein, - Advocation, Do- 
000 and Right of Patronage of any Kirk, the King doth theteby become'Pa- 
"£0; andall choſe Patronages are at the Xings diſpoſing,and Trankaiſſible to any 
—_ Qq? A SU5JER 
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ſame in Bafonies or Lordſhips, or by diſtin Gifts; for the Patrofiage doth ali. 
narly paſs as annexed to Latids,byCharters of Burghs,Baronies, 'or Lordfhigy;y@ 
they may paſs without Infeftments, as jura32corporaltia, All Patronages or poipy 
of Unſtitution, which belonged to Biſhops, by the 'Supprefſion: the * Kit" by 
cothes Parrgn, though the Biſhops were not; Partons of their Menſal Kithys 
he" is alſo Patron of all common Kirks, aftet the Diffolution." ng 
there were other Parronages which by A@ of 'Parliament, are Annexw\y" 
thi Crows, echerexpreſly, 'or when Baronies, Lordſhips, or Benefices '5reqqu” 
ne#td'tv the Crown, if therein Parronapges of any Benefice were comprehtiihy- 
thiy ate Attiexed though not expreft 3* for Batony'or Benefice are nom77d wine ſu 
Rn united andereRted 3 goo therelore urn bo 405 wit 
EXP attonape,. do catry the fatne by Reſignation, Appryting, Adjudic 
on "RESoinelbn * Forefalrure, as well as Salmond Fifhing or Milns : 00S 
Patrbnages being a part of the annexed Patrimony of the Crown, cannot bed 
pdfed by rhe Ring, withour a publick Law, or by ſpecial A& *of Diflolunith' 
forparticular reaſons of publick good, anterior ro che Kings Gift and R atificitig' 
inParllachenit, Which pats of courſe, and are accounted bur private Rights, whit 
will hot eftablifh chefame, though in the Ratification there be' a Clauſe of Dilly 
I which"is always undetftood to be as a privare Right and not a public 
 / wind e #5. 3: 
The Parrohages of all Biſhbpricks did belong to theKing, whodeligns the perfogty 
. beBilbdþ,ati apo theChapter might uſe the formality of Eleftion, they didha 
refuſe the Rings Deſignation: The order of this Ele&fton is preferibed, parl, a{yy; 
cap, t. Whete the Dean a4 Chapter are ordaited to, chooſe the perſon, Wwhan 
the'Kitg pleaſes to Nominartand Recommend, be always being at aRual winifit 
of the Kirky Who being Fletted, hath ſufficient Righr toghe Spirituality of ty 
Betic fice,but not to the Teeny, till he have a Charter from the King, "and 
do Hotrape, and ſwear Obetience to him 3 but the Arch-biſhop of St, Anidbay 
is to be E eel by the Biltiops of Dwnkel, Aberdeen, Brichen, Dumblane, Rvjr, uv 
rl Orknay, Caithnef;, the Principal of St. Leonards Colledge, the Arch-Deit 
ff St. Andrenis, the Viccars of St. Ararews, Leucherr and Conper, or moſt part of 
them, Par!- 1817, £4, >, And by the ſame Ad rhe Atch.biſhbop of Glaſgow ito 
be tle&ed by the Biſhops of Galoway, Argile and the Ihes,and the ordinarChap 
of Glaſtow, or, maſt ofthe, the Biſhop of GaPowgy being Conveener of the Bis 
ofs3 and now the Biſhop of Edinburgh fince that ing rr was Erefed,-vy 
the EreQion made ar EleRtor and Conveener for 8t. Andrews. = * 
"The King is alfo Patron of many Laick Pattohages, and chereare ſeveraloilitt I exe 
os Ftrobogn belonging to SubjeRs; Ecclefiaſtack Patronagrs belonged oo of tt 
> the Biſhops, who are Barons of ſoine Kirks; whereof ſome ate Parrimonialn'W © 
etal, the Fruits whereof are 5 part of the Biſhops Beneficez and the ſever 
Patoch'kirks arenot diſtin Benefices; but partes Beneficii, but moſt be ſervedy' 
the Biſhop himſelf, or a Miniſter whois a Stipendiary : And by the ty. - A F 
6 3. All Miniſters are appointed to be provided: with ſufficteat Stipends, beity 
ie Chalders of Vidual, or eight hundreth Merks at leaft; except in (irguit BN oft: 
ales, referred to the Commiſhoners for Plantation'of Kirks, 'who are authod- WW ml,” 
6d as Commiſſioners of Parliament, to value Teinds, modifie Stipetds, WIN pit 
grant Localities for fixing thereof upon particular Lands. If a Biſhop did acquis 
any Patronage ofa Kirk within his own' Dioce, that Kirk cannot be Patrol, 
but becomes free, and is conferred by the Biſhop pleno jare; for he cannot pretal 
"NY nm yer by the Collation, the perſon Collaredis not a Stipendiar, butf 
adn or Viccar, and hath the full Bencfite of the Fruits; except in fo fs 
they afe relirifted by Tacks, ſerlawfully by them or rheir Predtcefſors, or un - 
wy wete becoine Szipendiars before the Biſhops Right. fi w 
-Common Kitks which wereto be provided by the Sithops and their Chat 4 
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yet:the'! Incumbents were noc:: x, mga but enjoyed 'theſe 
col arBeadfices'* ' ButafterighoRefutrationy when Biſhdpeand Chapters were 
ſuppreſt; ubeſ@ common Kirks:wete-deolared eo bet che (ame niture with other 
pariobages 271d! V icoaragieb, 'abd/to-be cbnfcrreds by Preſecitations of the awful 
vartots und/Collation; whereby chey become ther arronae3-the King, ' or theſe 
:dbomdie gave Rightbeing Patrogsyi bur ufter:the Reſtitution of Bihops' and 
Chapters Bar; 1617024. 2itbeſe immer Kirks were reſtored vo their" antient 
Condition.: Culledye Kirks' were Benefices,, wherof:the King was Patron, ' exdept 
ze ſow, whieh belanged to Subjects >:Chaplginrics, and Altarages were under 
patronage of2be Founders ortheirSucreſſorg, 7575004 1 20 123 
. Soſore. chEKefortnarion there! were: But few.infegior Benefices below Prelacies, 
oa} Collegiint and common Kirks, Parſonagesantt Viccarages, atid may be found 
by the Stent Rolls, whereby every Parſonage dnd Ficearige ate Taxed apart,” as 
dine Beneficesy the far greacer partafall che 'Teimds of Setiand did belong to 
{ futsas Biſbopricks and Abbacics, ant all the Parvch Kitks which be= 


kng10'chem; are notgiſtinR Benefices,'buta purt bf their Patrimony, arid\were 


fred by themſelves, their Y roars; or their Subſtirutes, without any fixed Main. 


wpance;;-biir! ad placitumrs ſo that there was hb Patronapes of all theſe 'Kirks; 
dd ihe ordivar Provifion chereof wits" the Fiecurage or ſmall Teind, and fomes- 
tines Viotar penſions our of the Parſonage Teitige. - | 
after the Reformation, all Manaſtries' being ſuppreſt, they returned to the 
King juve Corone, as to thei”. whole Benefices, both Teinds or Spirituality, and 
Bd abd' Baronies or othet Temporal Rights's but the King gifted the moſt 
firtof theſe Benefices,. both Spirituality and Temporality, to the Nobility and 
Guiry AcBretted the Artie mTemporal Baronieswad Lordfhipszbut with the Bur- 

gf oortipetent Provifons:to the Minifbers of all the Kirks, which were parts 
of he Patrimony of the dt great Beneficest whereby the Lords of EteRton, 
ediitig in place of rhefs | Monaſteries; had Rightro all che Teinds of the Kirks, 
which were the Patrimotiy' thereof ; and as the Abbots and Priors, did nomi- 
tte theit Ficcars ut theſe Kirks, 'fo the' Lords of EreRtion did nominate'the Mi- 
titers to the fame, and preſented them to the Church-men, to be tryed and ad- 
titted, and thereupon” aflumed the Title of Patrons ; becauſe the Miniſters had 
dd Befefices; but were Sripendaries, - Having no Rights to the Fruits till the year 
ty rw the Temporalities of all Benefices belonging to Arch-Biſhops, Biſhops, 


ors, Privrefies, or wharſomever Ecclefiaſtical Benefice belonging to any Abbay, 
ilter, Friers, Monks,” Channons, Common: Kirks, and Collegiat kirks, were An- 
texed to che Crown, with ſeveral Exceptions,  4#, 29. Par.i 1587. and though 


| tata@ſccm only to Annex the Temporality then betanging to theſe Church-men, : 


4 . 
FX 
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@d not to extend rothe Temporalities already Erefted to ſecular Perſons; yet by 
E Exceptions of the many EreQions therein contained, it hath been ever held 
#mmAntexarion ofall che Temporaliries that did belong to theſe Benefices, with 
dufion of all others nor excepted : Bur the Spirituality or Teinds, are declared 
RtobeAnnexed; but by the AR 117. Parl. 1592. Ereions either of Kirk+Jands 
@ Teinds it Temporal Lotdſhips, after theſaid A& of Annexation, arcdeclared 


"mill, -6y hargy parts #nd portions of the Kirk-Jands, already EreQed in Tem- 


pul Locdſkips, to fuck perſons, as firice the A of Annexation, have received 
be honours of Lords of Parliatnent, arid have Sitten and FYored in Parliament, 
STenporal Lords + whetice the Queſtion ariſeth, whether thar Exception dero- 
teonly from this A&, oralſo from che ſaid general AR of Annexation, but by 
be 198. AQ of Partianient, 1594. All Ere@tons fince the faid general AR of 
innexation, nor Bxcepted in the ſaid AR, are declared null, which doth Jeave 
© doubt az. to the ExeRions, preceeding the ſaid AR, not excepting the AR of 
in0ex; tor ; and by the ſecond AR, Parl. 1606, Reſtoring Biſhops, it is declared 
x the better fatisfaQioft of his Majefties Subjeas and fatthfal Servants, whom 
G7 His 
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His Majeſty hath rewarded with Erections, Feus, Patronages, \Teinds and: a7 
firmations'of Teinds, anna and other:Rights of Abbaciesz and: that. this. 
- 


may-not be put in miſtruſt, cherefore-Ratifies che whole EreRions, [Lnſefemex 


; 
= 


Confirmations, Patronages, Tacks, and other-Securities of-Benefices, not. being 
Biſhopricks Given; Diſponed and Confirmed; by His Majeſty, during the: pay | 
liament-1 587, before or ſinſine,: agreeable tothe ſaids Laws and ARts of Parligy 


; ment. 3-:and faithfully promits 7x verbo principis,never to quarrel the (ame z, 
ſeems to-give further ground to -EreRions, :though qualified with thatProviſ, 
that the ſaids Erections be conform to the Acts of Annexation and Laws made fu: 
fine,: whereby the ſame might only extend to the Erections, excepted and way 
ranted in the ſaid A of Annexation, which excepts ſeveral EreRions tormeri, 
made, and leaves ſome Kirk-Jands to the Kings diſpoſal, by ſubſequent Ereging, 
. Jo-this Caſe did King Fames leave the Condition of Kirk-lands, Teinds and Þy 
tronages,:when he died in Anno 1625, | C3:% ada 
King Charles. the firſt coming to the Ctown, and being informed 'of the gray 
Benefice His Father might have made by. ſuppreſſing of Popery, andthe Popi 
Benefices, if He had not gitted them away betore He did confider, did:reſolyey 
recover the ſame to the Crown z- and therefore made a very ample-Revocating 
of all Deeds done in prejudice of the Crown, or any of His. Royal Progenity 
and. in the year 1627, there was. a Reduction intented of all Erections-of Kith 
lands, Teinds, Patronages, which did pertain.to whatſoever Abbacy, Priory,.q 
\ other Benefice, and. As of Parliament Ratitying the ſame, with all Infe(tments 
of Heretable-Offices or Regalities : Which Revocation and Proce(s having mady 


a great noiſe, the King gave Commiſſion to-ſeveral Noblemen and others, tomy. 


deavour an- Agreement with theſe who had Right co EreRions, or any Right gg 
Kirk-lands or Teinds , whereupon there-was a Submiſſion made by many pet 

who had Righr'co Kirk-lands and Teinds, containing a Procuratory of Refigny. 
tion.in the Kings Hands ad perpetuam remencntian,ot the Superiority of all Lands, 


and other Temporal Rights, pertaining to whatſoever EreRtion of the Tempo 


lity of Benefices, reſerving and excepting the Property of all the ſaids Lands, w 


others, whereunto they hadRight,betore or after the ſaids EreRions, they paying | 
the anticnt Feu-duties to His Majeſty, that were payable to Kirk-menz and that 
ſuch Demains and Menſal»lands of the ſaids Benefices, as were never ſet in Feugy, 
Rental by the antient Titulars, before th AR of Annexation, nor by the King,” 


and were then poſſeſſed by any of the Lords of EreQion, ſhould be Feued to them 


and, no others, for {ſuch Feu-duties as His-Majeſties Commiſſioners ſhonld a» Which 
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point, g..they did thereby alſo Submit ro His Maieſty, what SatisfaQion He ſhould: __ 
give. them for the Feu-duties, - and other conſtant Rent of, the Superiorities Re Wieyor 


lined, and all Rights of Tithes that they hadz that His Majeſty might appoint, 


the Quanticy, -Rate and Piice thereof, to be payed by the: Heretors. to 5 = 


Titulais.of Erection, with a burden of Annuity to the King,excepting the, 


of the Surrenderers own proper Lands, being always ſubje&.to His Majeſties Ate. "I 
nuity- W hich Submiſſion His Majeſty accepted,and there followed thereupon. Wa 


Inſtryment of Refignation ar Whitehall, May 14. 1628, There was alſo a 


miſſion mace by che Biſhops, of all Teinds belonging ro them, or their Patrinoz Way v 
nial-Kirks, providing they be not damnified in their Benefices, as they were the ue Þ 


poſleſied, either in: Quantity or Quality, whether the ſamine were payed inRety 


_ ral-Bolls,or Drawn-Teind, ſo that their Submiſhon did only reach to Teinds til Wap! 
werein, Tack, or other uſe of Payment, and whereof the Biſhops or Bench, bon 


Perſons, were not then in Poſſeſſion by Rental-Bolls, or Drawn- Teind ; tal! 
Submimijon was 1n azo 1628. Theteisalſo a Submiſſion by the Burrows of ene 
Teinds, in the ſame year; and a fourth Submiſſion, by ſeveral other / periolis 
hiving Right co Teinds ar the ſame time, y - 
+ The King did pronounce His Deczeet Arbitral, upon the Submiſſion of the 
Lords ot Erection, upon the ſecond of September 1629, whereby He Ordaioth 
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f — Ire&ion to have Ten years Pyrchaſe for the Fey-duties ; and all. their 
tents, confiſting of ViAtual gr Money:z the V i&tual being re&oned at an 
2 "Merks rhe Cha der, deducing fo mach of the Fey-dnies, a$were equivz- 
e Blenth-duties, concainedin the [pteftments of Eretion, for which no- 

wee until they were Redeented': His Majefty did-alfo decern, thar each Hereror 
Qſ{Hzvehis own Teinds ; thar fuch 2s have Righe to other mens Tejnds, ſhall 
tee Valuation theteof,” ( whereby the Fitth part of the conſtanc Rent, which cacti 
Land Iy$ in Stock and Teind, 'is declared to be the Trind) and where the Teind 
wy verally, that 'the Hereror ſhall have the Fifth parr of the yearly valug 
wet deduced,for the Kings eafezand the price of the faidTeind for an Heterable- 
Rivfit Was Ther pr years Purchaſe : And for other Rights of Teinds,interior to 
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bje-Kights proportionaþly —_— the worth'thereof, to be determi- 
red$9*2 Commiſſion ro be granted by His Majefty ro that effe&, Thereare al- 
GPteteers by His Majeſty upon the ocher Submiſſions, 'to the ſame ' purpoſe, 

y the tenth and'fourteench Ad, Par/: 1633, the Superjorities of all Kirk- 
lads #e Annexed, rb the Crown, except theſe belonging. co Biſhops, with the 
Pe Yaries of the fajd Supetiorities, reſerving to the Lords and Titulars of Ere- 
gots; who {qbferibed rhe general Surrender or Submiffions, their Few-duties 
all th&y be redeemed ar.ten years purchale,'ahd reſerving co chem the Property 
holden of His MOjeny, for payment of che Feu-duties contained in the old Ins 
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ſ{ſtaethts preceeding the Annexation, : 
"PBpthe 1 2. AR Parl, 1652, the King reftrids his general Revocation in 0279- 
K./.554 Regiſtrare in the Books of Secter Council, February 9. 1636. in 4 
Y 
g 
, 
"1 Crown,and any other Lands and Benefices, Mortified to pious. 
g oAlities, and Heretable Offices, and the change from Ward tg 
« Wbeaſh'or Taxt-ward, fince the year 1540, Bur fince thac time there hath 
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it 
6 WOtgingl of Parronage, it hach been before chere were Chriſtian Emperors, Kings, 
0 A . EP 
p Wile they obtained rhe ProreQion of ſome potent Neighbour, who might en- * 
© Wieryour to detend them from Violence, whom they owned-as their Patron , bur 
: at according to the greateſt Benefite, with a Parochial Church or Congrega- 
ite Wea: and there were no Kirks without Patrons, except Patrimonial Kirks of 
WS of the Collegiat or Colledge-Churches : The Churches alſo of Deans 
7 Patrimonial,and named by the Prelat and Chapter , but when Prelacies and 
WF EPatronar, and the King became Patron where- ever the Right of another Pa- . 
= Rtid not appear , and therefore no Tacks of Teinds cauld be ſer by incumbent 
= £m) into Baronies, and gitted the ſame to ſecular perſons, He did frequently 
of With gite the Patronage of Kirks z and though their Gifts bore not expreſly 


been, grear Alterations in the matter of Patronage ;, For as to the Riſe and 
it rates, and while,Congregations and their Miniſters were not under the Pro 
ion of Law, but might have been- hindered and diſturbed in Divine Worſhip: 
dnthey came to be ProteRed by Law, and by Chriſtian Magiſtrats, they be- 

ane Judges,who ſhould be Patrons, and not only according to Conſent,as before, 

JW fats, or common Kirks, which were ſerved by che Prelats or Monks, or other 
Hons named by the Prelats and their Chapters, or by the plurality of the Mem- 
Ii were aboliſhed, and the common Kirks were diſſolved, all Kirks be- 
 Wers fot longer time, than three years, without conſent of the Patron,as ſaid is, 
ud Y TheKing having EreQed the Kirk-lands ( fallen to the Crown by the Refor- 
4 Patronage, yet the Lords of Erection have always pteſented as Patrons, which 
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hath been controverted by the King,but hath never - page to.2 Determinai® 
In anno 1649. Patronage was totally aboliſhed, and in recompenſe thereof, the. 
had the benefite of the Teinds, which were. nor dilponed by the King, bur wi 
the Burden of Miniſters Stipends, and Augmentations,; and alſo with the Byigy 
of Tacks and Prorogations z atter the expiring of, which, they would haye.th, 
full benefic of the Teind ; bur the Par/..1649. being relciaded, , Parrons Were as. 
ſtored to the ſame condition in which;they wereigtmetly ; yetby At g..2g A 
Char,2. It is declared that the Miniſters ſhall have.no turther Right co the Teng, 
than they. had before the AR 1649. | But now Epiſcopacy heing aboliſhed, th, 
King is Patron of all the Biſhops Patrimonial Kirks,and the Kirks of cheir Day, 
and likewiſe the Power of Preſentation being taken from, Patrons, the. way of 
now callins Miniſters is ordered by A#23, Seff,;2, Parl,1. K William 2nd (, 
Mary, whereby it is Statute and Declared, that for ſupplying Vacant Churches gi 
Miniſters, that the Heretors of the Parech being, Proteſtants, - andthe Elders,aey 
name and propoſe a perſon t0 the whole Gongregation, to be approven or diſepprouy 
by them, and that the Ciſapprovers give in their Reaſons to be Cognoſced by th 
Presbjtery; and if Application be not made by the Elderſbip,and Heretors to the gr, 
. bytery, for the Call aud Choice of 4 Miniſter ,within Six Months after the Vagy, 
that the Presbytery may plant a Miniſter jure divolutp for which. the Patrow 51h 
have Six Hundred Merks, and Right to: the Teinds of. the Paroch, which a4 ap 
Heretably Diſponed, they being obliged to ſell the [ame to the. Heretors at Six yu 
Purchaſe : but any Superioraties which did belong to the Benefices of Biſboyy.v 
Miniſters are delared to belong to the King,and the Feu-duties tobe retainediul, 
beredeemed by Ten years Purchaſe, Hence this AR is not purely Eccleſtiaf 


* * 4" 1. 
Ps "Np 5 K nr ; y bo 
» ; _ - = ew. 4 => wi W, "Ro ww. 3 ay ac ie AC 


For the Call and Preſentation is not only by the Seſſion, bur.by che Heretan, 
and Magiſtrats of Burgh; and therefore is diretly.-under the _Cognizancegt th 
Civil Authority : neither is it clearly expreſt, whether the Elders, Hereromaud 
Magiſtrats ſhould conſent ſeverally, or as conveened to a Dyer of Meeting, an 
is it determined, who ſhould conyeen them - But the Kirk-Seffion being an fe 
clefiaſtalick Judicature, ſhould only a& in their Meeting, and theHererors cannn 
- bo the ſame Meeting,of which they are not Members ; ſo likewiſe,the Mas 
tracts of Burgh a& in their Council z and from the nature. of the, Truſt; the fs- 
retors ſhould alſo a& in a;Meeting of their own, - Conſulting their Reaſons, al 
Determining by the Plurality of theſe preſent, upon an Jacimation to all Cl 
cerned ; yet there is nothing determined what ſhall be done in caſe theſe Mas 
ings differ , but doubtleſs any of them may Appeal, and the Civil Aurhouy 
may Cognolce whether the Act of Parliament be rightly obſerved yea or not, 4 


which a ſhort time may eafily adjuſt, 
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tents : By this Statute, Tacks become 3s real Righ 
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1 The nature of T: acks. 99902» 2be+ weith; MP t6 vali3 again bis Life 
3. - Tacks ef fl as real OR fetal b _- Eſcbeot. 

inſt fingular * x34 | Tacky srefitiftifiimi Jariys; and extend 24s 

4 Ho Tacks may T ſet. 4 racks; or. 

jr bf Tacks. except Ta 

Okligments to ſet, Ticks: 27 Tacks wit 

MT bs def ON real ERiobrs by Pofſeflon. '28 How far Tac 


; where, of Rentals, fan —_ Remo- 


"Tecks inlWadfets after Redemption es ' of afe oa 11 aogts! 
47" watrd. * 29: Tacks amiivitkoue Tele 95 
jo The extent and efſefs of Tacks- -39 ho dre ajelid,. though, nat A 1 


10 Tacks-men in Poſſeſſion need not diſpute Entry-... 
i the Setters Rig t, being Heretable Pro- _ 3 1 Jenwenty, muſt Labour ag not wa re 


I f Tacks, whereof the Tank: dnly "3% Tacky bebwwa oh Ft Hes 
e effe& of Tacks, whereof the Tae yy 32 18cks t 
621" is payable to C Creditors: As. | ch be Turk duty 

W /Tecks are good dive Titles for Mails and s 3 Or not j 

Duties. ; : ty .an@ ve: 

18 Theefeiof Tacks ſet to Huthand & Wifes... 3 30, or by the ; ano R Bn 
4 Kinds of Tacks. | 1 35-;By canty, nie sf ies, 
19. Rentals. | Ty Deeds el eatri to the +M n_ 
"16 The effe& of Aﬀſfionations or Sub-tacks of 537 Or by Removt 1-192 
"Rentals of dther Tacks- : Summir K 


49'The effed of Sub-tacks, as Tutors and- iy 13 wha Caſer"fo faſted; [4L.0IT $ or . ioto';® 

$:'# #1nd Donatars;' - . *} 13 92'The wy Rem Tenants... i117, 

ab The ef: of Rentals in Court-Baoks, or: 4 Feningy Top 5 ts ey". REM 
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The effe8 of Graſſoums. . 5 Verifigd, are not receivable 
vVH joy dE become void by aAlienas * © "tha be found fortbeVioledt Profites.. 
(5% tion, Aﬀenetion or Sub=taths * © 45 Koran ng deainf TRY Ved. Rephe 
M x Defe ©s of Sub- tacks. . | My) F nolreq > (7 : 
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Tack of it ſelf _isno more than \ perſonal Conti of Lie oy 
| by Land or any other thing having Profit or. Fruit, is ſet to the Tickf 
a enjoying He Jo « Fon: cherents fora _ ms calle 
inal. utyz: which therefore did only oblige x etter Heirs, 
make i it effe&ual to = Tackſ-man, bur did nor Ha any re 
the ching\(ec;- and carried therewjch to ſingular Sycceſlors ; 
the thing let ceaſed to.be the Setters, the Tack coyly ouly, defend th | 
ent Term of Remoying, Pe 
phcth us.it. was, with us je, the Stature,P rl 1449, Lf 19. Ravine 
$ and fingular Succeſlors were difenabled tobreak. > PE og x06 


oE 
ad becauſe. they. cannot come the length.to be 9g; as bowed of. Propet x 
aeranked here amongſt Servitudes perſonal.z fot a Liferent-righes te'fea 
bes,  puring a Servitude upon Here aears to the petfon of the Liferehter,” 
ns life, whereof 2 Literent-rack is a kind, het” do ſubje&'the x 

to the Tackſ-man tor a CRT] oh affec Poe th 
pn albcir the Seatute only —_— 


Y 2% 


| | __- be for more years, the Setter may reſile; and though the ' Tack args 


MK - © Tufitutions of the an F 
and-is in-Favours-of the-poor Labourers of che Ground, for whoſe Securiy i 
chiefly intended ; yet it is e aipſt all. ſingular Succeflors, whether? 
Sale, Exchange, NE RE: font Adj F _ 'or any OY - the = 
bears, her Tcke renin mwith chin {6 ana ſeewen the L 

2nd ſo infavours "of allTackſ{-men, v wakes are now become the mc 
nary and important Rights ; and if the ; 4m tayour of this Statute made Fe 
wot inother things to be fivy Interpret, they as render lofefemenss off 


effect. 

 Theet we mi oreeeed/orderl Ie "this matter, we. ſhall conlider z Fir 
Conftirucin Rtirtchbns of Tacks » The Extent and Effc& of them. This he b 
Kinds of thetti. ' Fou! ."Fhe Reſtrictions and Defects of them; ha. 
avoidir ung and gemoy | of thei, As to the Firi?, Tacks arealfocalkee 


on; as © ſextingor. ſetling of the Tenuent in the Land 3 the Zngh/d eall'4} 
Leaſfes, asletting the Fenement to the Tennent 5 Some bv alfa 
Rentals, avbtmg the-Conſtitutjor of a fixed Rent, and they are of longer Ba 
darancethatr ordinary Facks, -being:ofone or mere Lifcrems, and haye: fone 
*OA cial in thew, of which hereafter-' E 
ab t ye gr of a Tack;confider; Firſt; Who may Conftnoteing 

(Of wht=. Third, How. For the-Firſt, to the Conſtitution of an effey. 

al eros he Setter not only have all the Capacities, requilite. to Coni 
Dur homiſrimveRighs avs thing ſet,, and powerio-adminiftratey which being 


Tacks ther be .Commiſtion, if it be. ſpecial, as to Tacks, orxt 
leaſt as | $ ok viter” Importance, ' with # general Claw for others 
otherwayy b wu ors; or other Adminiſtratorsof the affairs of 6 ther 


concerning whom h, 2.Dieg. 16; movethand, removeth this doubr,whiihl 
Tutors, Wc: may fir Ekofor longer time than during their Office, which! 

- reſolveth negatively,.'eveg\thaugh it were without the. Pea); nae-Alv, 
tinuing' \rgere Tik-duty, feing; he is fo far hurt as not to have the fi nr 
poſal of on” TheSubjet whereof Tacksare ordinarly fer,' are Landighix 

: Ramp bean ber ting having Fruit or Profite,as a Filing Office, «ow 

£. r Wn 

4 TR II of. Gonfticuting Tacks, they muſt be aliere ed in them. 

ſelves, #irfh;w perfonal Rights. Secondly, As bythe Statute becoming Red; i 

as they are perſonal Rights, the conſent of the Setter, and Tack(=man ' 

the Rent wsfuſhcients - "Bus Tacks are become Real Rights, there is a necollty 
of Writ" 6xtept in a Tack'bf one year, which may be Yerbal; but if the Agr 
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found 


_ 


Ne relile, it will havenoeffeR as to fabſequent 
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Tenant; 'thelike thongh tl the Setter had builded a 0 MN New; 

| mM tot bh - reen Wo the Penatty of paying a + ok al = al a 
the Obleryer,, was. bund'to ſtand, Judy x 5. 1637. Shen contra” "Is 
54 7rite requiſte to Conftiture a Tack, requirech nor many boob 
tics z but itche thing ſee .the Parcies, the Rentandrhe Time, | ow 


n will be valid; It was ord narly gt ted by the Serrer ro the Nika for 
Duty, without any nntual Obliegment upon his d ado art, like gr pate =s 


im the Tennent not being bound, might att of any 
i ph = Fon boag: nr ye 
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4, March 20. 1629: L. of Mrargner Weymr. Here theOblicgment | 

" ofthe-Heretor was found <quivalent to an Aſignation tochis Tack of the Teind 
| Queſtion. The like of a Decreet Arbitral," Qecerning a Tack robe granted: 
This was in a Spuilzic, Hope, Spuilzie,' Cyavfurd contra | | 

3. Asa Tack becometh a Real Right, it muſt neceſfarly be cled with Pofſef- 
fon; bur requireth no Seafinor Inſtrument, 'or other Solemnity, July 11. 1627. 
Wallace contra Harvie, Had. Far. 22+ 1651, L. of Pitfligo contra L. Philorth. The 
like, though the Tackſ-man was in Poſlefon, yet not by vertue of the Tack, bur 
þy vertue of a Wadſer, thongh the Tack was renewed the time of the Wadfer, 
Heje Removing, Ord contra Tennentsof Edie; and'therefore a poſterior Tick : 
keing firlt cled with poſſeſſion, was preferred to a prior Tack, Fune 23, 1629. = 
Millen contra Gordon of Troquhen. 46k | 
'8,” Yet a Tack after Redemption of Wadſet-lands, is valide againſt fingular 
icveflors, as a part of the Reverſiong though it attain hoPoſleſhon before the 

ter bedenuded, unleſs it be Uſurary; being far within the true value, where» 

the Creditor hath more nor his Annualrent, Parl. 1449. caps 19. 

3g. & to the extention and effeQt of Tacks, they are little leſs than of Infeft- 
gents,” for thereby che Tackſ-man is mainrained againſt all parties having Intereſt 
dlthe Tack be ont-run, and- he be warned even thongh ſet by a Liferenter, it 
villmaintain the Tennent againſ the Fiar,cither from Removing till Warning, 
offfom paying more than the Liferenters Tack-duty, though it be {wall, Hed 
Jah'6, 1610. 8rvce contra Bruce, Yea, though the Tack=duty was eluſory, ſet by 
a4 Appryzer of a-Liferent, to a perſon.being no La rof the Ground, Feb. 
24631. Bleves contra Winraw. The reaſon why Tacksby Liferenters are effe- 
dnal,for the year in which the Liferenter died 3 1s becauſe by* AR of Parliament, 
Tennents can only be warned to remove fourty'days preceeding whitſonday; So 
tyrifthe Liferenrers live till thiety nine Days before Whit ſonday, their Tennents 
anmot be Removed, but Brooks per tacitans Relocationem, till the new time of 
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'16-' A Tak hath alſo the: Benefite of a poſſeffory Judgment npon ſeven years 
pexeable Poſſeſhon, as an Infeftment, without neceſſity to diſpute. the. Seiters 
Kyle; Fuly 13. 1636, Biſhop of Edinburgh comra Brown, ' which was found where 
the Tack did bear to be granted by the Setter as heretable Proprietar : Other- 
mjg/a Tack by a Liferenter, Tennent or Donatar, might-claim: the Benefite, 
d.1,1676. Home contra Scot. | 
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"1s A-Tack ſer by an Heretor for a Tack-duty to be payed to his Creditors, was 
hand a Real: Right effeRua] ro the Tennentss but whether it would be found a 
tal Ripht infavours of the Creditors, in the ſame Cauſe, it was firſt determined 
Nyativ?, and thereafter Affirmative : Butit is not like, the Lords would contis 
me, not being the Habile way to ſecure Creditors, and being a great mean'of 
lakcuriry ro Purchaſers, Feb. 13. 1627, Samnel contra Samnel, The Negative is A 
obſerved by Sporſ; Tacks, Moriſon contra: Brown, A Tack was preferred to an W 
Appryſing, whereof the Denunciation was fix days after the date of the Tack, * 
though the XFppryling was led before Pofleffion upon the Tack; March 25. 1628. 

*axparr contra Gibſon, | - CIJELM 

BB, A Tack is a fafficient Title for Mailsand Duties, and again all Poſſeffors, 

aditis- obligator againſt the Setters Heir for the profite'of the Land, though 
be TackCman was never in Poſſeſſion; nor vſed Diligence therefore duringithe/ 
iter life, which was a long time, Had. Fily 13. 1610, Porterfield contra Ker 

a, ain ſome cafes, it 152 good Title for Removing. 8 
7. of the Duty was payable'ta 
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213A Ther by z Husband and his Wife, where 


0 =ongeſt Liver ofthem two,was found to give her Right tothe Tack-du b- 
yi 0 thagain(t'his Heir, though ſhe had no other Right:of the Lands, and-was! = 
TW eways ſufficiently provided, Feb. 14» 1637. Home contra Hepburs .- A Tack : 
07 Manand bis Wite for nineteen years, found to belongto the Wifeas Life«'  * 7 
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renter, if ſhe ſurvive, andnotto be diſpoſable by the Huſband without her Cg 
' fent, Spotſ: Marriage, Gourlay contha Mcgill. | | m4 
14. As to the third point propoſed, concerning ſeveral kinds of Tacks, th 
are either Verbal or by Writ, Eiterent-tacks, or for certain years ordinar 
Tacks or Rentals, Principal-tacks or Sub-tacks, expreſs Tacks or by tacite Re. 
location; and thefe which are ſet by Wadſetters to the (7ranters of the Wadig 
are called Back-tacks, amongſt which there are few ſpecialities but what conceny 
Rentals, Sub-tacks,or tacite Relocations. | F 
15. A Rental is a Tack ſ& to kindly Fennents,. which are the Succeflors ofths 
antient Poſſefſors;. or theſe. who are received by the Heretor,, with the like Pg 
viledge as if they were antient Poſseſſors : And therefore when. Tacks are: feerg 
perſons,, Acknowledging or Conſtituting them kindly Tennents, they are equp 
Parat totheſe that are ſet expreſly under the name of Rentak. W 
16; Such Tacksare underſtood to comprehend more Kindneſsand Friendſhipiy 
the Tennent to his Maſter, then other. Tennents 5 And therefore the Rentally 
. may not aſſign them,. noxintroduce a Sub-tennent,. unleſs the Rental bear expreſh 
that Powerg but muſt himſelf remain upon the Ground as Colowns, the fame he 
ing in his owa Labourage, And Rentals are ffrialy interpret as to this Poiny 
but are more favourably extended than other Tacks, as toany other Point 4'by 
cauſe of the kindneſs and friendſhip deſigned to the Rentaller thereby : Anda 
Tack is accounted a Rental, unleſs it bear ſo,, er that the Tennent is 6 
knowledged as kindly Tennent. And ablcit after the' expiring of Rentk, 
their Succeſſors have no Right to maintain them in Poſſeſſion , yet fe 
quently:of favour they are continued, and pay Graſs1ms at the Renaw 
tion. of their Rentals, wherein they have ordinarly confiderable eaſe, 
Ordinary Tacks muſt contain an expreſs and- terminat Endurance, other: 
ways they are null, not anly as to fingular Succeflors, but even as to the Setty 
ant] his Heirs, becauſe they are not Conltitute habils modo. And therefore ifthey 
. have no time, they laſt but for a year ; and if they have no determinate Time 
of Iſh, they laſtno longer; and theydo not ordinarly give power of Ailtgnation 
or. Sub-tack, unleſs. they be expreſt - Yet the granting of them does not anml 
the Tack, but only the Aſſignation or Sub-tack, without Warrant, annuls theſe, 
but they annul Rentals, like to the Alienations of Ward-vaſlals. {9 
17. Rentals: can, be granted by none but che Heretor of, the Groundy 
but if chey be renewed by Tutors for the accuſtomed Graſſums, itmay be accounts 
ed as an Actof lawful Adminiſtration, much rather than that Tutors ſhould hav 
power to-expel the kindly Tennents. It hath noe come in Contraverfie, whe 
| ther Donatars of Ward, Non-entry, or Liferenters, may expel kindly Tennent? 
Qr'whether this Tile would not be relevant todefend in Removings agant Wm 
them, though notagainſt the Heretorz wherein this would make for them, tht Mnf 
all theſeremporary Poſleffors have nots plenum dominium, and can but makeubeier 
of the Feeas the Proprietars did, though they may Out-put and In-put ordinay Wuan: 
Tennents,, Nicol, Removing, La. L»gtoun contra her Tennents..  feave 
19.; Rentals do require Writ,not only as a Probation,but as a Solemnity in then ure 
Conſtitution # So' a A Rental in the Setters Rental-book, was not found valeae 
againſt a fingular Succeflor, Fuly 5.1625.L,ofAiton contra Texnemts;yet fucha RW 
tel; was:found valid againſt the Setrer,. or a TackF-man made by him, F#. # 
1625+ but inſert Fuly 5. 16235. Maxwelcontra Grabam. = 
19+ Some old Deciſtons ſuſtain Rentals only for a year, when they mentions 
Bndurance,thoughthey be ſet expreſly as Rentals, which doth not quadrat toi | 
Nature and Dchgn of Rentals, whereby the Rentaller being Entered, is ny 
be-underſiogd to be for his Life 3 and his Succeſſors ever to be in his Mall 
power,-to renew or not to renew, according to the Rentaller and his Succelonan My 
—_ except the Contra be very clear and expreſss and therefore a Retr 
ſor xothe Rentallerang his Heirs, without expreſſing a certain number of Han). 
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yfonnd only to ſtand during the life ptthe Setter and Rentaller Hviog together, 
| Ty 1625: L. of Ajtoun contra La. YVedderburn. Hope, Renal; £0. Seatour: 
contra Þis Ternents, And where a Rental bore #0 Heirs indefinitely, the Right 
ofthe firſt Heir was ſuſtained by the Cuſtom ofthe Barony, March x5. 1631. E. 
of Gafloway contra Burgeſles of Wigtour. And a Rext4l beariogato the Remallers 
Heirs beretably, ad perpetuam remanintiam, was ſuſtained as to. the: firſt Heir of 
the Rentaller, without necefiny to alledge Cuſtom i6.ro ſet, -March 13. 1632. 
khannay contra Aion, 32 
+20, Grſſuwmes do. preſume Kindlinels, and in ſome Baronies theſe are renew- 
od, both at the death of the Heretor, aad at the dearhof the Tennent 3 but more 
ordinarly at the death of the Tennent only 5 yet incither Caſey if the Graſnzs be 
received from the Tennent, and thereby he be acknowledged by Writ, as a kindly 
Tennent, he cannot be remoyed by the Heretor or his Heirs, even though be had 
| mal. Rental 5 becauſe the matter isnot intire by receipt of the Graf, 
where is no locus penetemtie, upon reſtoring thereof, eſpecially as to 
xceſfars of old Tennents, paying Greſirm before: and therefore Rentals 
apcelly ſo- granted , or to Teonents Conſtitute Kindly Tennents, though they 
they contain no Jih, ſhould not be-annulled for want of an Iſh, which 
j.ipplyed in the nature of a Rental 'to be -a Liferentz' and it would . 
ho or contrary to that favour that in other. cales is allowed them, to (a- 
| az verbal Tacks, laſting for a years, Uponthis Ground it is, that 
akental granted to a Man and his Wife, not beaging, The longe## liver, noratty 
Wye, was yet found to Condiitute ther both Rentallers, during their life, and che 
Vile farviving to eofay che ſame, March5.1629.L,of Leyypnnger contraKirkwood,' 
:o80s Rentels do ordinatly cantain a Clauſe, natta Subſer, Afgn, or Annalzie, 
which if it be eontraveened; not only the Afhgnation or Saþ=tack is void, but the - 
Rental it (c16,, Hed. Feb. 28. 16120, Hamibon cantraBoid. The like being Sub. 
{25 t02 part. pro tavto.; Hype Rentals, Lo. -Dowghts. contra Walkinſhaw, Yea, 
taugh the Sub-tack- wasonly granted for certain years; and theſe expyred before 
te purſuiz, Hope, Rentals, E: of: Rexburgh contra Ker.  Fhis is fo far extended, 
abcing in the nature of 2a Renta}, without any fach Clauſe, that it fallechin 
uk in the fame manner, as Ward-landsrecognoſce by alienating'or fub-fetring 
te whole, or major part, if Poſſcflion follow, and that by Exceptum or Reply, 
Mech. 15. 1631, E. of Galoway contra Burgeſſer of FY igioun. Though fe A- 
lemtion was by Excambion, and was Conditional, if the Heretor conſented;elſe 
vhbag!!- Fhe like where the Rentaller had givena Diſpofitionof the Rental, 
therevpog the Acquirer was in Poſlefſton, which was found to annull;the Ren- 
tl; albeit it bore Aſſigneys, and to exclude a Sub-tack by the Remtaller to that ſame 
Eli grerted befure any comtreverfie wovedi Feb. 21, 12632: L. Jobnſtoun contra 
hat We fovrr, Fhe like by a Sub-tack, though the Sub-rennents [offered to repone 
uk Fegencaller, Now, 1 3. 1622. Boyan:contra Nicoljon; The like upon an Afﬀignation , 
ary Mdatental, though 1 contained 2 power to Sub-ſct, and In-put and Out-put 
- Weavetits, 2farch 21. 1623+ b. of Craigie YVallace contra bis Tennerits, But this 
en Wieth'no place, if the Subxack: be fer'to, the Rentallers eldeſt fon'who was to 
Muteed,H#od: Merch 19: 1622: E. of Roxburgh contra Gray. It wilt alſo be eleid- 
it the Heretazreceive Duty fromthe Aﬀigney as Alligney, Hope hic, I of 
: + Wage contra big Texnerti; But it will not be inferred by'the Rentallers ente- 
"Wig another in Poſſeſſion, without granting him a Right in Writ, 'Faly'5. 1625. 
dt Atore contra: L. of YV/Vedderburn, laſt of Jer; 1633. L. of Cleghorn contra 
064g; unleſs the Rental contain an Obliegmentro pur no other in Poſleflion; 
ly10Wthen it: became mall by granting FTollerance, and that by Exception againſt 
1 perſon baving Folterance, without calling the 'Rentallers, Fuly 15.1528, 
(00 Mozxwel contra A Rental (etting the keepitgofa Houſe, Yard,and 
"ers, wo the Rentaller and his Heirs, as kindly Tennent, was not found'null. 
(} GE | rg” © TLIEETSS RE 


L 
J 
0 
> 
bs, 
J 
+ 
& 
w- 
a 
oF 
Ne 
0N 
w 


bas 
=o 


» 4 U 
- Y 
be — 
* 7 > 
_— by > "En 4 


2 


* 
oy 


La} ORs LIES i. _ a? (fs . " 
0 = IST oh tre WF 2 Ng." RY + EE TU SI MY . OTE tr Or 
. - W--Þ4 Se Sen SL © g my of 6. * s 3 hag Be ne 24 Cn "EO ono ET I IO. 0s NT. ITEM, 
LE >. of wat Tz os Q ſen is Fo 5 Vat $4 © T5 bY —_ x b * my * it i 6% F Pe Pe) +9 - A Ee, - > ” {nd A We? 
+ | : PA-we 2 on” 4 > 5 ur oY OE OTIS £ ©» Es - hoy) -— FY 
. > hy IR g 4 ” - _ FEI” "2. v =; 44 WE IF 0 otly g ; = Bo” ONE vs BE Pas fe "IM 
24 "50 | i, E 'Þ t = 4 0 SIC 5 © « : : 2 .» 
ons YC A 'of Scotian 10. 
LI TW f x e V's 
; 'v Wh I 
_— P45 
. "4 = 
- Y 
E. £ 
F-.0 


$1) a% 
” % od 
5 © y 4 
: * 4 - 
p by ef x43 
v 
3+ 
-. 


ning or Citation, which was ſuſtained, though the Tack-duty was cJufory, "nn 
that the Tack therrſleeped, Sporſ, Removing, L, Zee contra Glep' of Far, MIC. 
eacit Relgcation is no relevant active Title againſt any, bur theſe who have Rgwn "FR 
from the Tackſman,though they had acknowledged the ſame. by: payment tou mall 
for years-anterior,, Dec.12, 1621, L, Lag contra Parochioners of Lintoun. ML 
24.By what hath' been ſaid, it may appear that the force-and effe&t of Tac ne 
fa great, by reaſon of the toreſaid Statute and Cuſtom,excending the (ame,tnun en ne 
would ſwallow up all Heretable-rights, and make Infeftments uſeleſs,unlels ne 
had their own'Retrinchments and DeteRs, making Intettmenrs neceſlary, -;* 


| Liferent-eſcheat, Parl. 1617, cap. 15, a _—_—_— 
25. Secondly, Techs have no effeR againſt Superiors in Ward-lands, but HERS 


.. Fir, Tacks not being* Literent-racks, fall in ſingle Eſchear, and theſe 
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ty Wards; Nowthiries: 66.1 or Adel Fen Ire then ya!id 
| "mp in ſome caſes : Yet T acky are valid again & oe nee, i | which i is a Ca- 
Snlepaliing, nor by the nature of Pers, b ut by Starore or Cuſtom,  Fide Titlt 
her 6 61, Liferent*eſcheat.” 
TOR Tacks are ftiridfiſſimi jours, amd: tip ſorther we icy 
e, are nor extended to \Aﬀigaeys, Unteſs expre OA $A 


I on Womenfall by thelt Marriage, whichis a. leg da 
ebdaanitieh'y may revive by the Husb; death, "btw x E 


Cree, b4Þ,2.- diegeſ, "10: Upon che fathe k not bets 70 
= _ nor't found toacereſs to 2aRelid,-75- ply ra, adfolute Ward ode 
2 ens anthers, Fane x8, 1680; Fame contra by Ja is to be, 
ted thus, #har iv-dorh not exctade legal Agar be yh and. / Get 
eqtion,but only votuneary Aﬀſignations 7r,Lo, io era 
Hiv- 36, 2689, L; Carlvurte contra Debye,” ans acks aWo ma 
, not mentioniag Aiſigney s, Feb, alt, 1637, Hyme congra Craw, F-: is. 
" Duff.conte# Fouler | like when it is of more valqe than a 
wek, 25 being of $any! ninetecn' years, SYorf hie, Roff contra Flair, 
holdeth in the power of roms yore or :pittting and jn-pure Thy he 
ata; oc Rem , which are not <dinpetent gpon, unleſs ex = or pg- 
dit be againſt eſe who had the ſeffion from the Tackf-man, Except \n 
Jiſtredt-excks, and theſe of preiter importance, 
189. qo Tacks catinet be perpernal, and eherefore,qecefſtly mph haye 
20 16h, or elſe they arenull'- Foh, 17. 168 , Ofweld contra Rab, Whar Pri- 
is herein granted ro Reagals, is ſhownbelore 64.16; 
ir Ie hach been much-contioverted, and warto a decided, whether a Tack 
bt for payment of rhe Anaualrene of rho, he $3 ral ainft fingular Sacceſſors, 
which were in effect a Wadfer-rack, wh RE d; ſeing the 
ihile way of: V wiſer of Nevoubl2-rights's Jafy by by Tr ; and it wo 
Kike the Security of Land much more uncenerin,#Facks which need od age Reel 
titan, were valid againf{flngahac Suceeffors,”'?! * 7 5: 
(29, Fifthly, Tacks are novyalidas real Ri wagelatt Gaguler $ Hor, unleh 
theyhave a Tack-Gucy 4 yeah they ha ,but in'the Tack it ſelf itbe 
” = Saeed, yer.the Tack is:walid 5 pur he Dilchtige of | the Tack- duty will oy 
OY | be valid againſt the Seerers fiogular Sugceffor, Fan. 31, 1627; oſs: cqtitra 


{130% /Bute che want of an/Eqnry vitizes not aTack; for when chere i no Entry, 
eate or che nexe 7erm isthe "Dio, 4, 1629, ls hy < ay 
" Mt $1, 81xitbly,' All Tennenes are -burde ened wich neceffity to Enter and abour 
be | þ TOUT « -Shat the Maſter-may have ;ready Execution, Feb: 27. 1 18; bl 

ita Crombir, and tive to rive out Nicadow-or-(Greens never ply 
| oy Modſes, gr deteriorar the Grouktd 'wworfe nor he {ound jr, Feb 6, 
7 contra Fobuftoun + and wult loaye the Houſes as as at” | 
i Feb. 27.2640; 7* ” £Onters- All _ are whhoeet: 
ns: : Neither inay the 'Tennegr open the Ground for winning ccaT. 
Coal ,or Clay for Pipes, without chat Power be expreſt, Feb, t5, 16 
u comer Was 


_— Tacks ar defteme and taken off ; AndFift: 
Right. Nom, asto Paſlellion, Astothe point of Right, "wh 
== nullicies of Tacks, by which.chey (Were BEVer wuly Conft3- C 
tobedefticme ce But whenthey have once a NY pa cehno; 
ya! F to the Tenor or Naturethereof,' 
: 2 ifs area» rn rod ae ordinary Tacks, unleſs thi 
a Cl we irritant, and that be declared, and ſo isnot competent by excs 
on :contraBarday, Oy 
They become void by not payment of the Tack: dab fe 
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manoey ne byte ANY ofn0 ng nick che T rack man 
payment inthat time, 

33: Thirdly, 1f the Tack(-mat#be pu urſued to. find Caution farthe Dove 
ing, and in time coming, it he find ao Caution, the Tack becomes void, awd. | | 
may be Removed ſummarly without warning 3 this was alſo faftained 'ag 3g ww ; 
'Baek-tack in Wadlecs, though having. no Clauſe. iricants Hope, .Confirmating. 

;ſchingtous contra L, of Pitaveden, 5H Hamilton contra; E,: Argile. - It 4, 
"Taſtained, though the (Oe Ir was finally, the Ground pleni pleniſhed, .and bur one y 

x. reſting, - Feb, 27. 1637- contra Scat..: But It is not ſuſtainable. 
thereareno by ones re Ls leicher was it ſuflained, unleGa year were re 
'theeime ofthe au . at leaſt at Litis-contelfation, albeit: the:T when. 
"Bankru pt,. and 1 wy po loo ox ok, Jan. 3. he, ma there, Sinclar,; \1; 

34- Fourthly, Tac e DY cXPPring ,the/Terms; 420d the 
ters warning, . we other.Deeds to take off T acite, Relocation, Tenn he "1 
"nunciation ;. the. form. whereof is,, the. Tennent fourty'days;befbre: Frbitfind 
fubſcrihes and:delivers to.his Maſter. a Renunciacion of his Fack and. Polleis 
conſenting that he. enter -brevi- menu, without hazard of EjeRion; wheres 
there muſt be taken. on Sienitggt of Requaciatieg/inthe handsofa Notcar; wh 
"Solemnity requilite,, which is ſufficient toapſtrut the Over-giying, yn bs 
bile way approven. in Law 5 albeit jn other Caſes.not:approveniin: Law, * Inf 1 
ments of Notrars prove not the Deed of the- Party, inthis:Caſcit avoid 
Tack, and is probable by Inftrument,ifthe Tack beexpired;. but during the & 
rhe Inſtrument will not prove the Acceptancevf the Regunciation. !' | «ly s 

' 35. Fijthly; Tacky argtahen a oft thecontrary conſent. of bath; Parties, thailh 
they be not expired, ;as when th 57 age xeally; left by.cha Tennent, /and pollci (h by: 
the Maſter :' Or when by Writ the Renunced and: Accepted; for verbal; 
'nunclations pearud be refiled rk they be-pesfetted in: Writ, in thei 
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Facet, Day withous warrant of the, print. phe fnW oy any ya 
berſt rſt. contra. Miniſter of I-nrgrkeithing,: Allo by, taking an her 
Phe the ſame things but it holds, not, if the herctable Right. were tc 
Gen the, Tack; revives, ;Sp2t/. | Apprylings Li:of Gortblevd contra Can 
Neither was.ittaken off by a poſterior Appryfing in the Tackſanansperlol, a 1 
Ic. was ſatisfied and declared extin® again( bimz? Elo, laſt.of Feb, png. | 
contra Ternernts of Cloſieburn... | - ; [19008 
37. Tacks are taken offas to Poſſeſſion, by Removing, ofthe Tennents/ 
voluntarly, as is before expreſt 3 or more ordinarly, judicially by Proceſs ol 
moving, which is moſt frequent and: important 3 and therefore; is reſerved is 
__ of together in this place, thopghthere be diverſekinds of Removing 
g reſpec. to diverſe Titles; for-thongh-Removing be 7 infer Tt i (1a 
flors, whether poſſeſiing withoutafy Title, or by an in pe 
i invalide. lnfeftment, or the like, yetihe riſe thereof is for OY 
nents. __.. 
38. Removing is either ſammar without warning, or ſolemn upon w 
"= OP Removiog is Ms anc priLaws By PaRion: vi 
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"ed by the-Tack or other Writ, tharthe Tennent (ball Remove at ſucha/Term 
Moat warning, which. will be ſafhicienc at that time,. Craig hre, This will hold 
Y wen. Diſpofitions, whereupon the Diſponer may be compelled to. Remyye ſum- 
BM aarywichout any ſuch expreſs Clauſe, which was alſo extended in favours.of Ap- 
meyers, againſt their Debitors, poſleſſing a, Houſe,” Jar. 18, 1623: E.;:Lothiar 
oaty Cer andhis Sons, But, It is more Queſtionable,whether. it will be ſufficient ac 
B aptimethercafter, it che Tennent be ſuffered co Poſſels, per tacitew Relocationemy 
"i epacially, ſeing the Statute for Warning is a. publick Law, jotroduced for the 
pod.of poor-;Tennents, whole Rulticitic is exculable, if they, advert not _toan- 
ior Paftions,' Naw pafa privatorum. non derogent juri. communi z Yet. on the 
mIrary » -cniguedibet remuwciare juri pro ſe introduGQo.e Betwixt. which, Iconceive 
ts Temperament. will hold, that ſuch, PaRions, though recent, maybe effeQus . 
titthe priſe Term, ovat any Tera) or time thereafter Wb ry if it 
lefozerced npon in, Writs for Promiſes in this caſe may be from. Cas be» 
ſk ſhown) but in eithercaſe the Tennent. muſt have Intiquation before the 
z Which: will ſuffice without the ſolemanities of aroings -but it muſt beof 
tit length, thag the Tennent may provide for himſelf, and Remove. his Goods, 
BI nlich-will beip the Arbicriment of the Judge 3 and I ſuppoſe that they will walk 
nol fairly and fafely, who ſhall intimate ebe ſame tothe Tennent we lang 
Bf ethe Term/2. Or otherways, allthe Effed isliketo be, that he will bediſcern- 
to Kemove at. the next Whitonday after the Proteſs, without violent Profites, 
4ges.to be done when, there is any probable Excuſe for the Tennents not Re- 
LE Summar Removieg'is competent by. Law without PaRion,, in all caſes where 
| ature appointing Warning, takes no placez which is chiefly regulate by the. 
i lan of the Staxute;..char Tennents be nor put at unaworle to {eek thei Habita» 
44 an nnſcafonable-time of the year 3 and therefore, Kt is:not. ry 
Wi caſes. /Firſ#, Where.the Poſieſſor is not Tennent, bur a Vitious Palleflory: 
Mabe the Poſleisor bath;nothing but an inſufficient Infeftment or Tollerances 
ite Statute is only in favours of Tennents, who are lyable for Mails and, Dus. 
WIE Secordly,. 7 Farning was not found neceſſary for Removing P ofleſfors from 
wcor Fortalice, though ſet in Tack, Hope bic, La. Saltown contra Livings 
arfrom a Coal, 7bid. LY Yolmet contra L.Nidddrie,or from the Poſſefsion. of. 
renters Houſe or Land,, which was in the Liferenters Poſseſſian, .after the 
Sntersdeath,. and that upon ſupplication, it was obtained without, Proceſs, 
WeLiferent,Preſfour contra L. Cockpen, And this was competent at the inſtance of 
krenter againlit theſe wbo continued the Poſeflion of a former Lifetenter, 
her Death, Jar. 12+. 1622. La. Kinceid contra,her Ternvents, The: like; 
Motakeeffc& at 7 /Yhitſondey after the Proceſs, againſt a Liferenters ſervants 
ling without a Tack in Writs; and alſo without violent Profites, Feb, 16. 
i: Thovſor eontra Merſtorn, But if the Poſbeſsion from the Liferenter be by. 
ane of a Tack, :the Poſleſſor muſt be Warnedz as hath been-ſhown amongſt the. 
ds of Tacks. | Removing is allo competent by force of Law-upona Procels, to 
Wiantion'for the Rent, or to-Remove, of which before, Asto what is ſpe- 
" Snacks of Teinds, it hath been conſidered in that Title. . 
=} prime kind of Removing is that which is ſolemn upon Warning; for clear- 
SW ocreoh,| we ſhall firſt; gonlider the Order pre-requited.. Secondly, The In- 
"= of the. purſuer. Thirdly The Exceptions of the Defender. Fourthly, the 
AH of Removing. | 
"0 99-The Order of Rewoning of old was thusz the Mafter of the Ground did on- 
ally intimate to. che Tennent to Removeatthe next YYhitſonday'z and the + 
Fwoiemnity requiſite was,: that before. the ſaid Fermy be appeared before the 
9+ :the Tennent, and broke a Lance therey as aSymbol-of bis breaking the* - 
"Be(ocation betwixe-them 3 whereupon the ſecond day after Y/ bit fonday, he 
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bfics mink, - and expelled the Tennent z or at leaſt laid out ſome of 
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ES 4 nos, Ef oth 8 ertihts ett a Sar'T nt o. 1-108 
ods to compleatthe folemnity of his Removing, Craig hic,” Hence arole wayy 
artels, Violenges and Breaches ot the'publick Peaceyas when«the''Ternawtiy 

any reafon'or Pretence for which he could 'not Remove, 'or otherways way 
willing, and not compelled'by Law or publick Authority, but'by privateBiits 
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or Kemeid whereof; that excellent Statute concerning” Warning gy; 


Removing of Terinems was made, Part, 1555. cap. 39. Preſcribing the Or 
Removing thus 3 That the Mater of the Ground give a Precept of Y Varning's Wit 
communding his Officer ( which may be any perſon he pleaſeth ) far” whoſe Niitilz 
Blanks ſet in the'Precept, to go fourty days preceding Whitſonday, -avd intiajyy 
the Tehnent that hi remove himſelf, bis Family, Sub-lenhents, Goods and\'Geazg 
the ſail terev;and lexvethe Tenement void and red, that #he' Warner mayenier: rip 
fon: this may be done either Perſonally, or at his dwelling-houfe”'* © 7 14 
-: Serovdly, The Precept maſt authorizethe Officer to make the ai Dewuncinj 
on, fourty days befote the Term upon the Ground ofthe Land,'eaving 'a!Ooy 
therevf 'affixed'thettupon, and by the ſame Spaces it' muſt be done at rhe Ki 
door, at the cime of gifſolving the Congregation, from the fir(t: $ermon, 1. abjig 
« Ooj thereof affixed upon the Kirk-door5 all whith'muſt be done before thy 
Wi ſes, "required for thareffe&, and Executions made conform bythe Offive; 
which*withour any other Inſtrument or Solemnity doth ſufficiently prove, vali 
it be improven: upon this Orger the Purſaer bath # priviledged/ 4on upontir 
days warning only, without Continuation, Parl. 1555s cap. '2g. and that edule 
of the neceſſity of Diſpatch, rhat the new'Tennent, 'who hath/ taken, may be put 
in Poſſeſſion, ,and the Land not left waſte, both to publick and private'Detjp 
ment? This Order miſt be uſed,” though the term of the Tack be riot ac/7biiſm. 
day, but at Martimeſs or Cendleſmejs 3 and it will not" ſuffice to' be made todgy 


% 


days before theſe Terins, June 15.1631, Ramſay contra F tir. The Reaſon het 
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ofts, becauſe the Warning isappointed' that the Tennent may timeouſly: progh j j® 


for thetnſclves, which cannot be. but before Whit (ondlay, the ordinaty time 
uſeto beſet; it the Parties removed be out of the Countrey, it wilifaffice row 


3% 
4 


them upon the Ground, and at the Kirk-door upon fourty daysz-but the Git 
Ooh maſt be upon ſixty days, wich is conſequentfrom the gtatute, which preſcnty 
nothing different from the ordinaty courſe: of Law; * inthe caſe of Partiesoitd 
theCountrey,and' it was ſo decided, Jer-r1.1622.L. Faldenſide contra L.Bimo 
Feb. 20, 1665. Mcbrair contra Crightoun, alias Murray, - This Statute reachet 
not Watnings from Tenements within Burgh, which are-regulate'by the: Cutan 
of Burgh: wherethe Town-officer þy Command of a' Baillie, though without 
Writ, 'warneth only at the T-nement, fourty days pteceeding VhitJonday,' al 


11 evidence thereof, uſeth ts Chalk the Door, Crazg hio, this was extended tor: 


Houſe within Biirgh or Barony, July 18,1634. Hart contra For the 
the 'Reafon of the Statute for Warning that - Poſſeſſors may provide Landst9} 4 
to, when Feucl may be caſt, holds not. ' Nor was Warning before” Whitjomy 
found neceſſary for Removing a Tennent from- a Soap- work, Nov. 21..1671.K% 
del contra Zinzan; Now in' place of Whitſondey,the Warning muſt be fourty da 
before the 5, of May;becauſe Whitſonday being a moveable Term, it did oft-ul 
farinsS aminer,when Removing Tennents did 'cat up' the Intrants Meadows, Pa, 
168g, cap.39. | FL5 Fg 0h 


Y | 


41. Wecome now to the Title, requilite for Removing, which muſt be a-Kely het 


Right of the Ground, except the @uc(tion be: againſt ai-Party who is perſonal 


obliged toRemove z And therefore, trſt, there necds no Title again(t ſuchPar 


ties, who had the Poſſeſſion frotn the Purſaerz for theſe can never queſtion 9 
Title, whoſe Intereſt depends thereupon, asto Right or Poſſeſſion, unles he# 
decerned to acknowledge another. © Secondly, A Perſonal or Incompleat *y% 
is a ſufficent Title for'R emoving againſt theGranter of it, or his Heirs, if it « 

tain a Clauſe ro Remove, or put the Purſuer in Poſſeſſion, 'expreſ]y or by cf 


- quence, Thirdly, Iifeftment of Property or Literentis a ſufficient Tule 102% pre 
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=» and that upon Produ&ion of the Seafin only; where the' Defender ſhows 
Setter Right'z But the Seaſin muſt be both before the Parning and the Term, 
<ept in the caſe of Heirs, this being a poſſeſſory, Judgment, and a con- 
tiguance of the Predeceſſors Poſlefhionz So that the Tennent cannot be in doubt 
or hazard to quite the Poſleſſion,as he may be in otherCaſes, where he may belys 
thle, both for the Rent, and rendering the Poſſecſhon to another Party 3 and fo 
was ſuſtained at the Inſtance of an Heir, though his Retour and Seafin were af-. 
efthe Warning, Had, Feb. 9g. 1610. E.of Kinghorn contra earbuthnet, Hope 
his, Swell contra Tennents of. Balterſaw-z In the caſe 6f an Appryzer, whoſe Ap: 
pryſing was before the Warning, it was found valide, though the Infettment was 
, againſt the' Debitor, from whom the Lands were Appryzed y but to take 
Fee at Whit ſonday thereafter, and, without violent Profites, Dec, 18. 1 632.Dal- 
apcontra Douglas, And Removing was ſuſtained at the Inſtance of an Heir,, 
Retoured and Infctt, purſued upon a Warning uſed by his Predeceſlor, though 
bis Iofeſtrient was after the Term, July. 28. 1637, E. of Heddingtoun contra his 
ſements, It was alſo ſuſtained at the Inſtance of a Fiar, upona Warning made 
byaLiferenter.and a Fiar joyntly, Nov.. 27. 1629. Ramſay contra Hume. But a 
moving was not ſuſtainedupon a Warning made by the Fiar, before the Life- 
raters death, no not to take Effect at the next Whitſonday, without anew War 
mop, June 30. 1669. Agnew contra Tennents of Dronlaw. 
Though lofeftment be the beſt Tile for Reworing, yet it muſt belimited ; Firſt, 
Iitakesno place being upan {nfeftment, proceeding upon a Precept of Clare con- 
fu, Hope, bic, Stevinſon contra Stevirſonz and that in reſpeCt this Precept is but 
the Aſlertion of the Granteri: Yet if either the Predeceſlor of that Heir was in 
Poſſefion, or the Superior-himſelf, it would faffice,: > And for the ſame Cauſe an 
lſeftment upon the Owners Aſfignation, isnot ſufficient without Poflefſion, Se- 
ah, It holds-not in baſe Infeftments, not cled with Poſlcfhon, ( unleſs the au- 
thers Right be inſtructed or acknowledged ) if the Defender have any Title requi- 
wp R<-dudion,to avoid it./ : Thirdly, A Tercers Service and Xenning to her Terce, 


ka {ufficient Title in Removing, Fourthly, The Courtefie of Scotland is a good 


Title for Removing even after a Wites,death, without any Seaſin or Solemanity 


d a@the Husbands jus mrariri, before her death, which will be effeftual, though ſhe 
vl die betore Sentence or-Proceſs, to the effe&, that the Husband may get the Be- 
WJ ocfice of the violent .Prafites, for the time preceeding her death, though he can- 


]ot attain the Poſſeons. *Fifthly, 4n Executor may wſiſt for a Removing ups 


x pon a Warning uſed by the DefunR, tothe Effe@R he may obtain the violent Pro» 
ts, duc before the Defuntts death, - Sixthly,: A Tack isa ſufficient Title for Re- 


moving, if it contain expreſly the power to Out-put and In-put Tennents, or if 


Rr it be a Lifcrent-rack, or tor nineteen-yearsor above; as hath been now ſhown as 


p novgſt che Efftefts of Tacksz but this muſt proceed cither upon the Setters Right, 


ea Poſſcfory Judgment in the Setter or Tackſ-man, 


"Removing was not ſuſtained upon, an incompleat Right, as upon an Appryzing, 
"YI though the Superior was charged, and the Letters had been found order'y pro- 
 <cded againſt him; to Iofeft the Appryzerz and the ObjeGion only proponed 


by-Tennents, pretending no Right, March 25. 1628, Lockbart contra bis Tennents. 
Waich will not bold as to Appryzings led fince the year 1661. whereby the A& 


© &twecn Debitor and Creditor declares an Appryſing: with a Charge effectual, 


The like holds io Adjudications 3 but in the Caſe of the Superiors purſuing upon 


he Vaſſals Liferent-cicheat, itmuſt be declared, Hope, hic, Butter contra Harvie. 


T And {6 conſequetly in all other K ights of Superiority, where Declarator 15 requi-« 


ted; and though the Superior needs ſhow no Titie,unleſs the Vaſſal Diſclaim himz 
Je his Donatar purſuing upon a Liferent-eſcheat, was not admitted till the Sy- 


'M Þriors Seafin was produced, Hope,hic, Mcca/contra Tennents: And it isfoin all 
'Y Ss wherein the Superior or the Vaſſal are ſingular Succeſſors, and ſo have 
: .Foundto doubr, and cannot be put to Diſclaim, 


Sfſa | 42. We 


42, We come now to the Exceptions againſt Removingz to ſpeak nothing hay 
- ofcommon Exceptions, or of the Purſuers want of a ſufficient Title, which arexy. 
ther Objedions than Exceptions, and are ſufficiently cleared by what we hay 
faid- upon the Titles of Removing. It muſt be adverted, that before the Defer, iſ 
der can have any Exception admitted to his Probation, he muſt find Caution fy. W in 
the violent Profites, ifhe Succumb : And that by the ſaid Statute, Parl, L558, b 
cap. 39. Juſtly introduced in reſpe& ofthe Contentiouſneſs of Parties to keep Py, i t 
ſeffion ; yet this-will not hinder ObjeQions againſt the Titles or other Defency | & 
being inſtantly verifed, and not making delay, it being the Motive of that' 443 i 
to prevent delays, ped | IULG | 

43. Theſe Exceptions, though they be many, may be thus Marrtialled; they ml 
are t#r# againſt the Orderand Warning. Secondly, * Upon Deeds done by the  V! 
Purſuer, Thirdly, Upon the Intereſt ofthe Defenders Maſter. Foxrthly, Upoy © uP 


_ Inſtitutions of the Law of Scotland. Libs < i 


\ 


the Detenders own Intereſt,” Fifthly, Upon Obedience, For the 'Firſt, E D: 
point ofthe Warning now related, is ſo neceflary thatthe omitttng of any on d& 
forderh a ſuffictent Defence. . | ſhc 


- Removing maybe excluded by Deeds done by the Purſuer, either by any perly. Ju 
nal Obliegment not to Remove, or any deed importing the ſame 3 as a Diſpofi. ſſ 3? 
tion or Obligment to Infeft, which are ſufficient againſt him, but not againſthis MY +1! 
fingular Succeflors3 orifhe*Renunce or paſs from the: Warning or Aion, either iſ 
- direcily,or by deeds importing the ſamie 3 as raking Rents before the hand, or tik: Re 
ing a Herezeld'as/to-the year enſuing, March 20, 1629, Auchinlck contra Mathin I 2% 
Or by accepting the 01d accuſtomed Mails for Terms atter the Warning, Fopehis, ſto! 
Cernouſte contra  ' Or by Receipt of Taxation for Terms ſince the M ® 
Term of Removing, Ibid. Or by accepting Services contained in the Tack, fo; W 
the Terms after the Warning; but this 1s'not relevant, if the ſame: be at the com: M 4 
mand of the Purſuers Faftor or Grieve, without ſpecial Order, March 5. x39, 
L. of Lis younger contra Kirkwood, Neither by accepting preſents, though'as hay 
cuſtomed, not being ſpecial in the Tack, theſe being interpret gratuitous, az be Thi 
fore is ſhown, | 
Removing is alſo elided by Preſcription, upon three years forbearance to purſue; Buy 
And that by theStatute, 1579, cap. 82. for thereby the Purſuer is preſumed topah oy 
from his Warning ; bur theſe three yearsare not accounted, ani continu, butar 


i utiles from the Warning, without accounting the time betwixt the Warning Wl © 
and Term, but from the Term, to which the Warning was made; becauſe ngne Jay 


can be ſaid to delay to purſue, before he be neceſſitate to purſue, which is nd 
till after the Term, it was fo decided Feb, 6, 1629. La. 8o0rthwickcontra Scot, But be 
Removing may be ſuſtained before the Term, that it may take effeR preciſely it 


the Term : Otherways many Tennents may be diſappointed, who Take upon tit *r 
warning of other Tennents, their Roums, and renounce their own, or are wat Re 
ned therefrom ; and ſo Removing was ſuſtained before the Term, to take offes IM 3102 
then, Nov, 21. 1672. Riddel contra Zinſan, But the Proceſs being once inten: *W 
ded, it continues nil] the great Preſcription of fourty years; except ſuch as.arendt m 
wakened every five years, for ſuch Preſcribe inten years by the Att 9g, Parl. 166g: nc 


The Exceptions of Removing on the Intereſt of the Maſter of.the Ground, 
are very trequent end various; tor it is ordinarly proponed and ſuſtained, thattht De 
Defenders are Tennents by payment of Mail and Duty to a third Party, who! Gear 
not warned nor called ; neither are they pur to diſpute their Maſters Right tobe 1 | 
valid,, which holdeth, whether his Right be an Infefrmenr, Literent-right 0 v 
Tack, and though the Tennent hath been put to condeſcend what the Rigit 
is, and that in ſpeci?, it is a valid Righr, though he needs not diſpute the pit 
ticular defects of it, nor the'competition of it with any other Right, This BF 
ception is alſo clided by this Reply, that the Defenders had acknowledged th 
Purſuer by payment of Mail and Duty, Ir is alſo cljded, by alledging chati 
Detenders Maſters Right was reduced at the Purſuersinſtance, Dec, 12+ bi 
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Spalding contra Fleming, The like where his Right was Reduced at the inſtance 
_ & the Purſuers Author, Spor/, bic, cMaxwel contra Tennents of Glaſſock, E, of 
Nithi[dale contra bis Tenuents, | | 

"The Exceptions againſt Removing upon the Defenders own Right, are either 
ia reſpe& of his Right to the Land 1n queſtion, ot to the other Lands brooked 
by him pro indiviſo with it z For the firſt, chere are as many ſuch Defences as 
' there are Rights competent for defending Poſſeſſion ,* and they are either foun- 
' | 6&9 upon the benefice of a Poſſeſſory Judgment, which how competent, may be 
# 6 ſeen at large, Title Infeftment 1 3.9. 82,which needs not to be here repeared, Or if 
| that be not competent,the Defender muſt found himſelf upon the point of Right, 
which ordinarly infers a competition-of Rights 3 But in either caſe the Detence 
will cot be ſuſtained upon any.Right, if the Poſſeſſion was not attained theres 
yþon, but upon the Purſuers Right ; which Poſſeſſion muſt be reſtored, and the - 
Detcnder lett to his ARtion, upon the others Righe, as accords; as if after Re- 
demption of a tempora'y Right, whereby the Detender entered in Poſſeſſion, he 
Gould detend upon another Right, which will not be ſuſtained in this Poſſeſſory 
Judgment, againſt him or his Succeſſor, from whom he had the Poſſeſſion, Nov, 
22.1677. Stuart of Caſtlemilk comra D, Hamilton, 

+ The Exception pro indiviſo. is very pregnant; and taketh not only place in ſo- 
lewn # emovings, but in the Acton to find Caution for Mails and Duties, or to 
Remove, though the. Excipient had taken Tacks from the Purſuer, Dec. 6, 
1623. contra Carmichael. - Yet it was not found relevant, to 
ſtop Removing from the Purſyers part of a Coal-heugh in Lands undivided, be- 
cauſe the Coals are divifible by -meaſure, as they are raiſed out of the Coal-pir, 

$001. Removing, Semervel contra Dickſon, Neither was It found ſufficient to 
maintain a Relic in Poſſeſſion of a Houſe, which could not be divided, whereof 
the had a Third, part, and poſleſt the other two Thirds pro 7ndiviſo ; but the Fiar 
. haying the two. Thirds, was to be preferred co the Poſſeſſion, paying her the 

Third of the Mail, upon. condition that if he ſet the Tenement, ſhe ſhould be pre- 
ferred, eiving as much Mail as another, Fa». 26, 1665, Logan contra Galbraith, 

But if more Tennents poſſeſs pro indiviſo, it they have different Dwellings, thar 
< Detence will not be ſuſtained, either as to that Houſe, or the ſhare of the Poſ- 

5c | 
»-. The laſt Exception againſt Removing is, obedience by voluntary Removing, 

h conform to the Warning, and leaving the Land void and red at the Term, withs» 

out. neceſſity of a Renunciation in Writ, March 2. 1637, Keith contra Simpſon, 


$$ 


a: But the alledgance of Obedience 'was not found relevant upon an Exception, 
it bearing, that 1he Land was left void and red at the Term, {eing that it bore not, 


"he WY 7hat the Poſſeſſ10n was offered to the Charger ,, in reſpeR that at that time of his 
Removing, another Party entered in his Vice : Here there was not only a Wat- 
9 9109, but a Decreet of R emoving ; bur a Patty may paſs trom,and not infiſt in 
aWarning , therefore the Tennents atual Removing, is not ſufficient withour 
tenuncing or offering the void Poſleiſion,that the Warner may enter therein, for 
ba Qherways he is not ſecure, but another entring in the Vice, may pue him to a 
tew Action, though. not de fado entred, Far: penult, 1624, Greenlaw contra 
he £442(0n, But the obedience muſt be full, according to the. Warning by the 
-  M Detenc.ers removing himſelf, his Family, Sub- tennents and Cottars, Goods and 
\ ef 6427; fo that the Purſuer may enter in Poſſeſſion ; and therefore, Decreet would 
oy be obtained againſt the principal Tackſ(- man, and the Letters ſtil] pur to execu- 
tion againſt him, till all theſe be Removed, and-if the Putſuer pleaſe,” he may 
pa Purſue them to Remove, without other Warning then what was made to the prin» 
6x Pal Tack(-man 4, So it was ſuſtained againſt a Son upon a Warning againſt his 
Father, even atter his Fathers death. Fax, 26, 1630, Hume contra Hume, © 
- As. to the laſt point concerning the effefs of Decreets of Removing, ic is not 
Mly'the attaining Poſſeſſion of the Land it ſelf, but ſometimes alſo the .Corns 
ers OR ST3 growitig 


: 


42, We come now to the Exceptions againſt Removing; to ſpeak nothing hay. 
- ofcommon Exceptions, or of the Purſuers want of a ſufficient Title, which arezg. 
ther Objedions than Exceptions, and are ſufficiently cleared by what we hay 
id upon the Titles of Removing. It muſt be adverted, that before the Defer, 
der can have any Exception admitted to his Probation, he muſt find Caution fy. W in 
the violent Profites, ifhe Succumb ; And that by the ſaid Statute, Parl, L558, b 
cap. 39. Juſtly introduced in reſpe& of the Contentiouſnels of Parties to keep Þy 
ſeffion ; yet this-will not hinder ObjeRions againſt the Titles or other Defency  & 
being inſtantly verified, and not making delay, it being the Motive ofthat' 44 BY 
to prevent delays, SES 2 Siex% 

43. Theſe Exceptions, though they be many, may be thus Martialled; they mi 
are t#r7 againſt the Orderand Warning. Secondly, * Upon Deeds done by the  Y! 
Purſuer, Thirdly, Upon the Intereſt ofthe Defenders Maſter. Fourihly, Upon £ 2? 
the Detenders own Intereſt, Fifthly, Upon Obedience, For the 'Firſ?, &y D 
point ofthe Warning now related, is ſo neceſſary thatthe omitttng of any Key ce 
forderh a ſuffictent Defence. . | 
- Removing maybe excluded by Deeds done by the Purſuer, either by any per. i 9! 
nal Obliegment not to Remove, or any deed importing the ſame 3 as a Diſpoſ. ſ 2? 
tion or Obligment to Infeft, which are ſufficient againſt him, but not againſths Ml -!:. 
Gngular Succeſlors3 orifhe*Renunce or paſs from the: Warning or Adio, either i 1 

- dire&ly,or by deeds importing the ſanie 3 as raking Rents before the hand, or tk I A 
ing a Herezeld'as tothe year enſuing, March 20. 1629, Anchinlck contra Mathin MW 1% 
Or by accepting the old accuſtomed Mails for Terms atter the Warning, Fopelir fo 
Carnouſte contra  ' Or by Receipt of Taxation for: Terms ſince the MY ® 
Term of Removing, Ibid. Or by accepting Services contained in the Tack, for i 
the Terms after the Warning; but this is'not relevant, if the ſame be at thecon: MW Bi 
mand of the Purſuers FaQtor or Grieve, without ſpecial Order, March 5. vþ5q, the 
Z. of Lis younger contra Kirkwood, Neither by accepting preſents, though'4c hay 
cuſtomed, nor being ſpecial in the Tack, thelſe being interpret gratuitous, az be 
fore is ſhown, 

Removing is alſo elided by Preſcription, upon three years forbearance to purſue; But 
And that by theStatute, 1579, cap. 82. for thereby the Purſuer is preſumed topah 2 
from his Warning 3 bur theſe three yearsarenot accounted, arm continui, butay 
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25 tiles from the Warning, without accounting the time betwixt the Warning i © 
and Term, but from the Term, to which the Warning was made; becauſe ngne cont 
can be ſaid to delay to purſue, before he be neceflitate to purſue, which is not "uy 
till after the Term, it was ſo decided Feb, 6, 1629. La, 8orthwickcontra Scot. But 23 
Removing may be ſuſtained before the Term, that it may take effeR preciſely it vin 
the Term : Otherways many Tennents may be dilappointed, who Take upon tlit be 
warning of other Tennents, their Roums, and renounce their own, or arewir Tm 


ned therefrom 3 and ſo Removing was ſuſtained before the Term, to takeeffet 
then, Nov, 21. 1672. Riddel contra Zinſan. But the Proceſs being once inten: aW 
ded, it continues nil] the great Preſcription offourty years; except ſuch as.are nd " 
wakened every five years, for ſuch Preſcribe inten years by the Act 9, Parl. 166g 

The Exceptions of Removing on the Intereſt of the Maſter of the Ground 
are very trequent and various, tor it is ordinarly proponed and ſuſtained, thattht Det 
Defenders are Tennents by payment of Mail and Duty to a third Party, who G ; 
not warned nor called ; neither are they put to diſpute their Maſters Right tobe ugg 
valid,, which holdeth, whether his Right be an Infefrmenr, Literent-right 0 9 
Tack; and though the Tennent hath been put to condeſcend what the Rigit c 
is, and that in ſpeci?, it is a valid Righr, though he needs not diſpute the pit [4 
ticular defects of it, nor the'competition of it with any other Right, This W Yn 
ception is alſo clided by this Reply, that the Defenders had acknowledged tl ** As 
Purſuer by payment of Mail and Duty, Ir is alſo eljded, by alledging chattheM fb 


Detenders Maſters Right was reduced at the Purſuersinſtance, ' Dec, 12+ re 
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$04 ding contra Fleming, The like where his Right was Reduced at the inſtance 

if the Purſuers Author, Spot/, bic, eMaxwel contra Tennents of Glaſſock, E, of 
Nithi[dale contra bis Tenuents, hy | 

"The Exceptions againſt Removing upon the Detenders own Right, are either 

in reſpe& of his Right ro the Land 1n queſtion, or to the other Lands brooked 

by him pro indiviſo with it For the firſt, there are as many ſuch Defences as 

| there are Rights competent for defending Poſleſſion';' and they are either- foun- 

'  d&&d upon the benefice of a Poſlſcflory Judgment, which how competent, may be 

ſeen at large, Title Infeftment 1 3.9.82,which needs not to be here repeated, Or if 

that be not comperenr,the Defender muſt found himſelf upon the point of Right, 

which ordinarly infers a competition -of Rights 3 But in either caſe the Detence 


' vill cot be ſuſtained upon any.Right, if the Poſſeſſion was not attained there« 
: upon, but upon the Purſuers Right ; which Poſſeſſion muſt be reſtored, and the- 
"  Detcncer lett to his Action, upon the others Right, as accords; as it after Re- 
demption of a tempora'y Right, whereby the Detender entered in Poſſeſſion, he 
" B Gould detend upon another Right, which will not be ſuſtained in this Poſſeſſory 
| Judgment, avainſt him or his Succeſſor, from whom he had the Poſſeſſion, Now, 
4 22.1677. Stuart of Caſtlemilk comra D, Hamilton, 

4 + The Exception pro indiviſo. is very pregnant; and taketh not only place in ſo- 
"WY jema # emovings, but in the Aion to find Caution for Mails and Duties, or to 
. Remove, though the. Excipient had taken Tacks from the Purſuer, Dec. 6, 
Wl 1623. | contra Carmichael. - Yet it was-not found relevant, to 
- ſtop Removing from the Purſuers part of a Coal-heugh in Lands undivided, be- 
p auſe the Coals are diviſible by -meaſure, as they are raiſed out of the Coal-pir, 
Y $porſ.. Removing, Semervel contra Dickſon, Neither was it found ſufficient to 
— W maintain a Relic in Poſſeſſion of a Houſe, which could not be divided, whereof 
"WY fhe had a Third part, and poſſeſt the other two Thirds pro indiwiſo z but the Fiar 
-  haying the two-; Thirds, was to be preferred to the Poſſeſſion, paying her the 


" .Thid of the Mail, upon. condition that if he ſet the Tenement, ſhe ſhould be pre- 

"Ml ferred, giving as much Mail as another, Fan. 26, 1665, Logan contra Galbraith, 

MW Bur if more Tennents poſſeſs pro #2diviſo, it they have different Dwellings, thac 

F: Detence will not be ſuſtained, either as to that Houſe, or the ſhare of the Poſ- 
Ws | 

M-.7bc laſt Exception againſt Removing is, obedience by voluntary Removing, 

h conform to the Warning, and leaving the Land void and red at the Term, with» 


by out. neceſſity of a Renunciation in Writ, March 2. 1637, Keith contra Simpſon, 
pt MY But the alledgance of Obedience 'was nor found relevant upon an Exception, 


bearing, that the Laud was left void and red at the Term, {eing that it bore not, 
he WY 74t the Poſſe[1on was offered to the Charger z in reſpe& that at that time of his 
Removing, another Party entered in his Vice : Here there was not only a Wat= 
79 If 802, but a Decreet of Removing z bur a Patty may pals trom,and nor infiſt in 
aWarning z therefore the Tennents aRtual Removing, is not ſufficient withour 


eſl : FRG 

"oY 'enunc'ng or offering the void Poſleiſion,that the Warner may enter therein; for 

ba atherways he is not ſecure, but another entring in the Vice, may put him to a 

wy 0 Action, though. not de fado entred, Fan: penult, 1624, Greenlaw contra 
, 


he {4am(on, But the obedience muſt be full, according to the. Warning by the 
Deten..ers removing himſelf, his Family, Sub- tennents and Cottars, Goads and 
Ger, fo that the Purſuer may enter in Poſſeſſion ; and therefore, Decreet would 
on be obtained agaioſt the principal Tackſ- man, and the Letters ſtil] pur to execy- 
tion againſt him, ri!l all theſe be Removed, and-if the Purſuer pleaſe,” he may 
Parſue them ro Remove, without other Warning then what was made to the prig= K. 
apal Tack(-man 4 So it was ſuſtained againſt a Son upon a Warning againſt his "- 
'Enther, even atter his Fathers death. Fax, 26, 1630, Hume contra Hume, 2 
As to the laſt point concerning the effefs of Decreets of Removing, it 1s nor 
Wly'the attaining Poſſeſſion of the Land it ſelf, but ſometimes alſo the .Corns 
"y ns $' 3 growitig 
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Spuilzie, Elror contra Lo, Buckcleugh, Yea, of the Hay of that Cropt, though 
{eparat and ſtacked by the perſon Kemoved, Hope Spuilzie, Sir Fames Balmyj 
contraMWilliamſen. But the main effeR is, the obtaining the violent Profits of 
the Land, until! the Pofſeflors obedience , and that both againſt theſe who' we 
warned, 2nd againſt theſe who ſucceed in the Vice of warned or removed Tex. 
nents, 

44, Violent Profites are ſo called, becauſe they are ſuch Profices as are due by 
and tor violent Poſl: fon, whatſoever way it be, by Warning and Remoy! 
Ej:ion, Intruſion, or ſucceeding in the V.ce, and they are oppoſite ro ordi 
Prefites, which were due by tacit Relocation,. or were formerly accuſtomed t 
be payed. Violent Profices ate purſued tor by a ſeveral AcQtion,after the Decres 
of Kemoving is obtained ; wherein the Decreet of Removing 1s both a ſufficien 
Title, and P:obation of the violept Poflcflion againſt the Patties remoye 
therein, and their Poſſeſſion needs not again be proven, and their Defence 
hindering the purſuer to obtain Poſſeſſion, would not be ſufficient, ug. 


warrani, Had, Fune 19, 1610,. Monro contra L, Balnagoun, Neither will any 
| Other thing but real obedience. by g:ving, or at leaft offering the void Poſſch 
b on, take them away,though the Lan lye waſte, Bur Violent profires were, 
ſo found competent againſt theſe, who were not warned, againft whom Decree 
of Removing was not obtained, to wit, againſt. any who ſuſpended the Decree, 
and thereby hindered the Defenders attaining Poſſefſion, Hope Mails and Dutis 
Ker of Farrnieherſt contia Turyball. Yea,a Pa ry obtaining Peflifſion by a Decteet 
ot Removing, after Litis- conteſtation,in the RecuRion of the Decreer, was found 
a violent Poſſeſſor, and Iyable to violent profits himſelf, Hope Poſſeflion, Gnjy 
of Abergelare contra Lo. Forbes. As to the quantity of violent profirs by thee 
ſtom ot Burgh,it is the duuble Mail of the Tenements within Burgh, Hope Mai 
and Dutics, b6uchan contra. Seaton, But in Lands, it is the greateſt profitstha 
the Puriuer can prove he could have made, And though in caſes of violeng, 
the quantities and prices are ordina'ly probable by the Fyſners oath, jwany 
70 in litem, becauſe he ought to have, not the ordinary valne, -but pretiom o 
feeionis, as that which themſelves accounted to be their loſs, yer here probath 
- on muſt be uſed; Bur it it be not full, the Puriuers Oath may be taken, - Vis 
lent pcofires are alſo ſuſtained againſt all Detenders' in ſolidum, as in Spuilzity 
but when diverſe compeared and proponed partial Objections againſt Remoying 
and ſuccumbed, they were found lyable for the violent profits of the Lands, 
the exceptions ſeverally, Hope Mails and Duties, Wallace contra Blair, Othev 
ways partial exceptions are not here comperent, Hope exceptions, L, Balnagin 
contra Monro, Neither will any exceptions be admitted, which was competett 
and proper in the Decreet of Removing, relative ro Right or Poſlcfhion, bb 
fore Suſpenſion or Reduction be obtained, ' The like as to violent profits aguill 
Succeſlors in the Vice, March 22, 1623, L., Hanthil contra Ratherfoord, 
45. Succeeding in the Vice is a kind of Intruſion, whereby after warning af 
perſon comes in Foſſeflion, by conſent of the Parties warned, or their Faulti 
nat offering the voyd Poſſeſhon; bur it the Poſſeſſion be taken withcur the Ms 
ſters conlent any other way, it is an ordinar Intruſion: Or otherways, again 
- ſuch there needs'no warning but a ſummarProceſs,as in otherIncruſions, hayingt 
ſame probation; tor in both, the Poſſeſſion muſt be proven, which with the waraity 
is ſufficienc;buc can have no effc& tii]i)ecreer of Removing be obtained againſtthe 
Tennent warned, Though Violent profites be the ordinary effe&t, both in 
moy ng and {ucceeding in the Vice ; Theſe will proceed as to attaining Poſſelhs 
and no Violent profits be obtained, when there is any colourable- Ticle, whid 
Þ.£- mighr have made the warned Partie reaſonably doubt of che Purſuers inter, 
Fg or of his own Right, Hope Removing, 'ord contra Texnents, But this uſeth _ 
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erowing thereupon, as being a part thereof, being a violent Poſſeſſion, ws. 


leſs they offer to prove the purſuer himſelf was in Poſſeſſion, or others by fig 
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1.1 ofſtments for ſatisfelioiof Sunrs Prin» 14 Wadſets becontt" legally ext Dedia? 
) poor ond Annwal, ior for Belief, are pro»  \ rater chk Ryt6b 'Ordep® 


: r Feudal Impignorations cou ng ' and Declarator Redemprion-e: 2: I64% 
Filike Diſponers Property, oa i5 The Order of. Ri horns Abpofings wa 
* The Nature of Wadſets,  Adjudications.. TR IR 03.097 ] : - , 
Revenge =): 11714 >, 26 The CTR of Rfenition by Coppentionad 
, 5 Bolemmities requiſite in Reverſions. = o Ott atom, dork 4 t + "119 
Ne Oe 0 (11 19" Devldrators of Redeniptida, 
{ ay Ako wo Ha 8 5.1 ing, B_ 
"Bn ade 71.4 1 20-The Efe@ of Deelarators of Redemption] 
T 10/The Effe@ onch after Redemption;con- . ** pn os dgafnft Declaratars of Redeiaps 
Hi tdinedin Reverfions. ' 7 2 0D 02. Phan nt 209 ID 
] oY EPTIRTTY YT OE ET ET 
Ui 14 Regreſs. MT) 23 , How Far i0ther Rights may be reſerved* 
* I 13 Diſcharges of Reverſionss 21124) +. 2+ "ity; Redemptions, or Renunciations.. 
Fj 3, —_— —_ as; ; ; f F 3. "; 17419 37 ; 
' A WADS BE os the word -inſiouats,.. being the giving of a. .Wedd or-7 
4 "Pledge in-Seeurity 3 it fallech in Conſideration here./as the laſt «of -Feu-? 
0- i dal Rights -* For Pledges are the laſt of real Rights; as before in the 
fl © Title Real Rights is ſhown; where it was alſocleared, what was the anti»: 
6; Wet Cuſtory' of Impignoration of Moveables, which ſhall notbe here repeated, bue-./ 
8 


oily what is proper to the [mpignoration of Immoyables and Heretable; Righes;'. 
by the Feudal.Cuſtoms, and 'our own. ,, -.... | (2% of (l 
'T, That which doth moſt properly agree ta the nature of a Pledge-or Wadſee:/ 
vithus, is where any Infeftment or Security is granted in ſecurity of a Sum of. 
Money, or for relief of Cautionry, ,or any other Sum, which bears exprelly, that 

Lind or Right is diſponed for Security or Roe 3, and therefore. needs exprefinar:; 
Reverfion g for it is neceſarly implycd, that ſo ſoon as Relief or SatisfaRtion igob--- 
tmed,the Tnfeftment granted in Security ceaſethy ſo thatif the Granter of the-In»{1 
kfment, or any other Bound in the principal Obligation,either make. payment; --: 
ofthe Receiver thereof by bis Intromiſſon þe ſatisfied, ipſo feGo, the lnfeftmene;- 


») ® 


extin & Yea, if the Dcbitor Granter of-the Infeftment and Security ſhovld- ins, ”! 
ItCompenſation, as it would extinguiſh the principal:ond, ſo would it in; 
conſe vence the Ihfeftment for Securitythereof.. This Iofeftment being really; 

i riedpe, itis confiſtent with the Infettment of Property inthe Debitory as twoa!*: ' 
ſlice kinds of Rights; 'and thereby the Debitor is not denuded, eveq aith 
nfefemery' for Security were publick by Reſignation; becauſe it; is.not ae 
wa 3h in favorem, . bur ad effeFum, viz. tor Security and | 


the Debt is ſatisfied, the Debitor needs nor to be Re-inyeſted,/ but his fore:-/2 
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arge thereupon, which is drawnback:tojhs 
[ened,, and. 1s preferable to prior Adjudications uponpyd 
(tal Debts; in the Tame way .as-Adjudications,ypon Infeftments of Ann 
have EffeQ from the date of the* Infeftment of Annualrent. Theſe 44. 


his Heirs and Succeſſors, or any-þis or; their;Aﬀigneys, Foluntar or Judicial by 
Arreſtment, and Decreets for no « | 


| 1. eni 
eiuies eqplivery paſo (&fra]” Cales,/ Adjuclentet 
pr at any of their having Right for the time 3 And whatſfore 
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Sums burdening Keal AN p 316 Heſerabe to the Rights\burdened,,. and-eyen 
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an if the. Appryſiogbe fatisfted-withia the Lega]), it isextinguiſhed, and the D6 
bitor needs not. be Ke inneſted 3nd therefgre,. be may. neceive Vaſtals duringrie. 
Legal z and if hedie, the apparane: Heir intrometring with the Mails and Dutic 
during the Legal, doth thereby bxhavehimſclf as Heir, as was found, Febi21/ 
1663 ..'Hatviltom.contri Nawvilton, Which holds alſoin Adjudications, by thelatt' 
- AcgofParliamenr, now come+irt place of Appryſings. _ © "oy 
' Bur Securities for Sums have been of a Jang time taken ts gn 
way, -o#2'by fimple Alienation, titylo venditionts, with a Reverſion, which is 
PetFits 'de retvo vendendo, ordinatly taken a' part y that if the Creditor were 
ſatisfied, He&iniphit force'the Debitor to paſFfrom his Reverſion; and fo his Ri 
ſtood'/abſ@kite, *which' gave the' 6ccaffon' to'theſe Kinds of Securities 3 and all 
becauſe during Popery, fall Annualrents for the uſt of Sums 'were diſcharged s 
 Uſaury yard therefore Creditors bought Annualrents, and' gave zeverſions.tothe, 
Debitors, which was the ſamething in another Convoyance., As to theſe Wadley 
wes a> Treat thereofin'this place 3 and firſt, as to the Conllitution of Wadlets:, 
And riext asto the Deftitutton ori Extinction thereof. pF 
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2:As tothe Conftiturion of a Wayſer,it mult be according to the thing orRight 

" impignort's" for a Tack'or Liferent, or an Afﬀlipnation. to theſe, or, any other 

ceffible Right, may be giyen in Wadſer for Security, atid under Reverſion:; Sut 

theordinary Wadlet is by Infeſttrient of Property,. or of Annualrent ; the Cone, 
ception whereof is not uhder the Name of Impledging, Impignoration, Hypothe., 
cation;or the like, but-in'the rerms of Diſpoſition, or + RED whereby the il 


IISESEIETEETFE 


Property of the thing Wadſer paſleth, and is eſtabliſhed 'in the Wadlſerter - But 
under Reverſion tothe Conſtituent, whereby it hath two parts, the Infeftment rerhc 
and the* Reverlion, The Tnfeftment in Wadfets, is in all points like to other Is = * Re 
' feftments, whether they be Infeftments of Property or of Annualrent; or wher- if "800 
chokthePHe Pablick, hoJden of the Conftitienrs Superior, 'or Baſe holden ofthe, Part 
Grantee himſelf; ſo'that al}'the Specialities. of Wadſetsreſfolye.in theReverſion., Tight 
$4 Reterfion isd'Pattion ant Condition;orProviſion for Redemption af ary; be 
thing atenit/upon ſach Terms as are agreed tipon, Which 6f it elf is res turch 
I8< 5 ; | 


F 
7 & [ F4 
, - 4 
FY T9 _— 4 - "RE - F « bo... 
"- # - -_ Fey 7.39 *.. Ca 


TJ). CIs ; | . 
BY ins perſonal Obligation, whereby the Wadſetter isoblieged, until by chat ex” 
-ceſlent Statute, Parl. 1469. cap. 27. It is declared, that the Reverſion ſhall be 
of&@ial; not only againſt the firſt Wadſetterhimſelf, bur all his Succefſors in the 
Wedfet Landsz whereby Reverfions are accounted as Heretable and Real Rights, 
equal zpamft ſingular Succeflors, in the ſame way that Tacks are made veal 
- Riphts; by the Stature thereanent, The Engliſh by Reverſion,do not underftafid a 
Right of #edemprien,but a Right of Sarvivancy or Sucteffion; as che Reverſion'of 
wm Office;is a Title to that Office, after the Retnoval of the preſenc Incumbent. And 
arwhich we call a Wadfer, they call a Morgage g for a Gage tsa Pledge whichis 
alſy ingaged : And Morgage tsa Pledge, the Redempriva whereof dieth, ar:is 
-exdnQ;" tit be notuſed at the rime, and m the manner agreed upon by the Parties; 
that with thera in their Motgages, not only Glauſes irritant, or Pu@#s legis Cone- 
wſordz; are valide 5 But if the Proviſion for Redemprion, be for a definite 
1wethat being elapſed, the Morgage becomes irredeemable by their common Laws 
what Kemeid may be had in the Chancelary upof Equity, I know nor. 
\//4; Before we come to the Solemnities requiſite for Conftituting Reverfions,it is 
neceſſary to'diſtinguiſh the ſeveral kinds thereof 2 Reverſions are cither Legal, 
ariſing from Law and'Statute, and not from Conſent of Parties; as are the Legal 
Reverfions of Appry fings and Adjudicationss or they are Conventional, bythe 
Confent of Parties,” which are either Incorporate in the Body of the Wadſet-right, 
ora part; they are alſo cither principal Reverſions,or Eiksto Reverfions; and they 
ze eicher Solemn and PerfeRed, or only Inchoac 3 ſuch as Promiſes, Bonds and 
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Conditions for granting Reverſions, : | 
1:5; Legal Reverſiohs require no other Solemnicy, then what is requiſite tothe 
Ieza Confticution of the Right whereupan they follow. The common Solem- 
wheorequifite for Reverfions and other/ Writs of 'old, was only the Seal of che 
Gramter, withoor neceſfity of his Subſcriprion. But by the AQ of Perl. 23557 
1.29. tk is required, that all Reverſions, Bonds and Obligations for makingof 
Keverſtons, be'not only Sealed, bit Subſcribe by the- Granters own Hand aud 
he cannot Wire; by his harid led atthe Pen by a Notrar 3 or otherways, they 
mke'ho Faith, unleſs the ſame by Conſent of 'Parties be Regiſtrar in' the Books 
ef a Judge Ordinar, ' or that it'be a Reverſion within Burgh, contained in the 1n- 
frament of Reſignation and Seafin of Lands by the Baillie and Town-clerke And 
by the A& of Parl. 1579. cap. 80. Reverfions, Aſſipnations and Diſcharges there- 
& and Eiks thereto, or other Writs of 'great importance, are ordained to be 
Sablcribed and Sealed by the principal Parties; or if they cannot write, by two 
Nottars before the four Witneſſes defigned, elſe to be null and of no Faith. Bur 
thematter of Reverfions is perfeRed by the AR of Parliament, 1617.cop. 16.Ote 
Giving all Reverſiofis, Regrefſes, Bonds or Writs for making Reverfions, Aſlige 
dations and Diſcharges of the ſame, to be Regiſtrat in the Regiſter of Seafins and 
Reverfions within fixty days of their Dates, otherwaysto have noeffe@, ſave on» 
hagainſtthe Granters thereof, but not againſt their fingular Succefſors acquiring 
perfe@ and lawful Rights:But thiswas not requiſitein Infeftments of Burgageslands 
ithin Royal-burghs,' nor in Reverfions incorporat itn the Rights of Wadiſccs 
Upon confideration of this Inconvenience and Inſecurity of Burgage-lands, che 
Lords by AQ ofSederwnm, Ordained the Burghs to take ſufficient Caution of their 
'Towneclerks Preſent and to come, to inſert in cheir Books all Seaſins given by 
them of Tenements within Burgh, and all Reverſions or. Bonds for.granting Re» 
ons, Aflignations thereto, and Diſcharges thereof, Renunciations and Grants 
« Redemption, and that within fixty days after the giving of Seaſin, or preſents - 
ltgtothem of the Reverfions or others foreſaids, under the pain of the 
4 Parties,acquiring bona fide for onerous cus hat they may incur, by ſuch lauren 
bghts; Declaring, that ſuch Seaſins and RYerfions, not inſert in manner forefaid, 
ve eſteemed as Latent and Fraudulent, keeped up of purpoſe to inſmare lawful 
Machaſers 3 which A& of Sedernmt is dated, Feb. 22, 1682. So that, oo—_ 
+ +608. T t | 
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firſt AQ Reverſjons are made effeQual, by this laſt they' are made evident,. thy” FT 
Acquirers may be ſecured againſt latent Reverſions 3 But now: by the AR of "—_ 
- Tiament 1681. Cap. 11- A Regiſter for Reverfions isappointed as well fax theſein 
-Burghs, as for theſewithour Burghs, and by the Regiſtration, or beingin the be. 
dy of the Wadſer, the neceſlity of Sealing istaken off, and in; Deſuetuge,- 1; 
alſo conſequent from this laſt AQ, that not only formal and ſolemn Reverſionin 
'the body of the Wadſet, or regiſtrat,are efteQual againſt lingular Succeflors; bat 
alſo Bonds and Writs for making of Reverſions: otherways there-needs no Or. 
-dinanceto Regiſtrate theſe for the Purchaſers Security, it of themſelves they cout 
- affe@ Purchaſers : But promiſes of Reverſion are.no ways eiteQual againſt fingy. 
lar Succeſſors, unleſs they have been brought into Writ, at. leaſt by Decreer he. 
Fore theſe Succeſſors Right ; becauſe being only. probable; by Oath of Party,the 
-Oath of the Author will not prove againſt his.fingular Succeſſor., Neicher wil 
- Declarations,; Back-bondsor Conditions of Truſt, be comprehended; underRe. 
verſions. but they remain Obliegments perſonal upon the perſon incruſted; unle 
-they containiexpreſs Obliegments to Re-diſpone, / which, is a-Revegxſiony. albeiti 
be not: formal z or if it bear, to denude 1n favqursof the Dilponer. ar any othe; 
' but if it be-but in Truſt to his behove, though thereupon,vig aFonis,the Truſtee 
might be compelled to denude, yet.;js no Reyerfion, and however, hath, no 
fe& againſt ſingular Succeſiors, unleſs they: be Regiſrate as, afgrelaid 5 /except-jn 
' fo far as they; may be grounds of Reduction agaialt the:Parties intruſted,, or their 
| fiogular Succefors partakers ofthe-fraud. -  & 1 i 6 oy 
6. lt is alſo frequently provided in Revethons; / thatiif-theCondition of the Re. 
2xerfion be not performed betwixt xe 4p time, the Revggſion ſhal expire ;.and 
. fometimes it-is provided. ſo to be;spſe feos, without: Declargtor. This, 1s a Claue 
-Irritatit, irvitating or annulling the: Reverſion,}, which in the /Civil Law is called, 
. Paltum Legis Commiſfriain pignoribus, iand is thereby. reje&ed and void asanuſy 
ary Pon, whereby the Wadſetter getteth-more than his;guſt;Jatereſt asa Þe- 
:nalty ; whictherefore,asin othercaſes,ought to be modiied/39;the juſt Intereſt; 
eſpecially. ſeing indigent [Debitors,. -through neceſſity: £1 Borrowing - Mg: 
-iey, will be eaſily induced to ſuch Clauſes. And therefore a Back-bond for & 
.dempticnot a Tenement, bearing ſuch a Clauſe jrritant;was found null two: yea 
after the /Term, and after a Decreet of Removing, all Meliorations being ſatihied, 
-July 8. 1636, Cleghorn contra Fergyſor. , Yet ſuch; Clauſes; irritant are effecual up 
onthe Failzi--committedgounlels they :be purged. by. performance, which is os 
dinarly recewed,when offered at the Bax, in the Declarator of 'the expiring of the 
'Reverſion: So'it was found purgeable atthe inſtanceof the Reverſers Crediton 
March 19.1631: Scot contra Diksow, Yea, though the payment was not prelea, 
a time was granted before-theExtraR of theDecr8ec of Declarator of the expiring 
of the Reverfion, that inthe mean time, the Failzie might. be purged by Taterpe- 
ſition with the Parties, Feb. 7. 1628, -Pringle contra Ker 3. but no ſuch time ws 
granted, where the Requiſition was upon nine ſcore days; but Decreet was giyet, | 
unleſs prefent payment were made, - Jaly 19. 1625., Nairn contra Napier, But 
Clauſes irritant in Reverſions, are only thus qualified in real _Impignarations-/but 
- When the Reverſion is of a true ſale, not in Security,but for an equivalent Price, 
or where it isgranted after the Right related to, ;and not for. tmplementof aFro- 
miſe or Condition made at that time, itis validez for only PaGum legis Com 
 forig-in pignoribus, is rejeted in Law. And therefore, the Irritancie was not fol 
purgeable-before the Declarator, where the Reverfion was of Lands diſponed 
for a competent Price by a true ſale, Jar. 17. 1679. Beatſon contra Harrowet. fl 
Bend bearing, that failzing Heirs-male of the Granter, and.of his Brothersbod) 
that the Heirss female ſhould denude op of a Siſters ſon,, upon payment d 
acertain Sum,- being regiſtrat in the Mpiſter of Reverſions,, was found valides 
inſt a fingular Succeffor, as a Conditional Reverſion, and nat as a Subſtitution, 
albeit the Bond was granted by an Heretor, and that the Land was never. W# i” 
ſer; but became Redecmable by this Bond, and was not prejudged by a s Ba 
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ent "F008 "iy that Hefetor Tn + "ths of his Wife, which would' have 
Ch neffectual, ifit had beena' Subſtitution 3 But the Sum upon which the Heir- 
- {male was oblieged ro'denude, was ordained to be re-imployed for the Wife in 
Keen Jr 16. 1679: L-\ Lambertoun contra, La. Plendergaiit. | 
. As to the nature of Reverſions, they are #ri#i juris, and not to be extended 
what isexpreſt, and ſonot'to be extended to the Aſſigneys of the Rever- 
arch not expreſt, yeaz not to this Heirs; unleſs it be ſo expreſt z but where 
Heirs ofthe Reverſer were,not expreſt, without adjeQing the ordinary Clauſe of 
ing the Debt tothe Wadfetter by the Reverler, any time during his life, and 
oh Heirs were not found omitted dedita opera, bus by Negligence, they were not 
acluded, Fan. 9, 1662. E; Murray: corgra L. Mr, Atid-a'.Reverſion taken by 
1 Father diſponing to bis Son, #oubd *to Dexpxrended * againſt - the Heirs of 
theS6n, though Heirs were not" meftittoned;* '6, 1630, Wp-*contra Mzr. 
fhis was adviſed in abſence. *The like Spur $5 AaB ey emilton contfa Has» 
whons, And the day of Conſignation being 2 ppointed eight days after the Terr . 
de Conſignation was not fuſtained: 3t the Peta] it felf, though theſe days were 
introduced: in the Reverſers favours,” July. 13. 1634- Lo. Balmerino contra Bliot : 
Te where the Reverfion bore, the*Ptemonition tobe at the Paroch-chyrch, it 
7 ſuſtained, being 'uſed only perſonally, Dec. x1, 1638._Finlaſorcontra Weyane, 
And where.the Reverſion did bear Conſignation at the Credit prs Houſe in Lou- 
bs, it was ſuſtained, beingat his Sic Houſe i in Ediz urgh, "Feb, 1. 1667, 
Creditors of Murray coritra/ Murrafy Fo 
8. The:.Conftitution.oþ Nature of. Wider bein; thus clearyd:. '3s to the Kinds 
treo, Wadfetsare vg roperoel er; ; and fe tg are. richer Publick otBaſe. 
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beth BS Debitor and Creditor, all Wadſet jel orethar Ag, thou 


&, that if the perſon having righ to Reverſio, offer gc 
demand Poſſeſſion, *the Wadſetter mult quite Poſſeſſion, or elſe reſtri@ bim- 
to: his Aunualret, and count, for the Seperplug, and that not from the. A& 

ament or Citation, but from the offer of Secyrity 3 which was not Cuffair 
&the inſtance of a ſingular Succeſſorin the right of Keverſion, not- havir , 
"duced his- right tothe Reverſion at heavily :, And though it was. pi ra 
inthe Proceſs, thi £ Wadlſetter was;not found Solirged to reſtriQ or cede the 
| wr becauſe be Was 1 Natur: Hroflon by £ abourage, till he were warn- 
d before Whit ſonday, Feb. 20. 1679. Bruce contra Bogie 3 the Reftrition waz,allp 
uſt ined, hag h there was y Clauiein the Wadſct renuncing the Ulſurpers AJ, 
ddall fuch A & made orto be made; fox, that Exception in the AG: of DS 
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lat reth only to proce dl ; Clauſes thereof, and not to the Clauſeanent Wa 
flich is poſterior, Ja%.; 29.1662. L, Lamingtoun contra Cheiſly; Fe 21, 166 
[#4 Berthick contra big ety Feb. 21. os NA can WEE 
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tal ng proper, Wadſe hers © 
Ike AQs, dl bot hinder. Cnpring- 
Gution, mac eby Inſtrar nENt or Judi 
w ethe Pollcfhion, be ame 5 
19. But where in © 5-5 there 1 Condition of the Reverſic jon, "that a'T 
ould be granted for yearsaft fi er oO, that Tack was, not found tak n. n 
Way by the AR Debitor and. reditor 3 bur that if ic were in the” Terms of the ald 
8 Perl. 1449-cap.19, far within the true Avail, it were uſyrary: and nully; 4 
| 1666, .Lo- Ley contra Porteous, | eb. 17. 1675. Douglaſs canta... 1: «, - 
Ferrer: In which Caſe, the Tack. was ſuſtained,” if it were ny this 
K frorthof the Land, as it was the time of orinting the Fadfet, -albeir it were 
Si E-©'f - much 
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much within the worch the cime of the ReScwptions becauſe there is 2 juſt de 
in ſuch Tacks $9 incourage the Wiadlerter to meliorat the Wadſet Lands, and 
at Expenſes thetefare, ſcing be will retain the ſame ajcer the Redeproet 
the ofd Rent they were worth when Wadſert, and the Rent expreſt in the Tack 
will be preſumed to be the true Rept, volels the contrary be proven. . Bur ſyc 
a Wadſec granted ra a Brather for his Portion, wherein the Wadlerrer way ex, 
cluded from Poſſeſſion Curing a Literentetrs lite, the Tack was ſuſtained, Fay, 21, 
1662, L, Polwert contra Hame, 

x1, If there be a Back-tack of rhe Land, granted by rhe Wadletter to the 
Reverſer, or tor his Behove, or 2 Proviſion xo Compt tor the Profices of the 
Lapd, or to hold the Land at ſuch a Rent, it is an improper Wadſer, 

I2, Apublick Wadfer, which is holden of the Conſtituents Superior, x requi. 
reth, beſide the Reverſion, a Regreſs, which is.an Obligmenc upon the Supgrig 
ro receive and enter the Reyerſer his Vaſlal again upon the Redemprion ; The 

neceſlity whereof is, becauſe by the Infeftrment, though in Wadſer, rhe Conſip 
- ruentis denugded, and the Superior hath a vew Vaſlal, in whoſe place he is ng 
obliged ro accept any other by by his own-conſear, Craig /ib, 2. 4regeſ. 6, mas 
veth this Qyeſtion, . Whether a Ty Wzadler, beipg redeemed, and the Re 
male ge ſeales therein, it would be accounted Heretage or Conqueſt, 
it ſeem Conqueſt, becauſe it is a new loteitment, and not the old, 
AE! reſolyerh,thar if it recyrn to the perſon,or the Heirs of him, who was F 
Infe/t* t, if it was Heretage before, it remaineth ſo, but if an Aſhgney to the ke, 
verſion and Regreſs be lafetr, it is truly: C pqueſt. . 
, It remaineth, now to cppfider the deſticution of Wadlets, and how che 
$ this & hi elt er by canlenc or by Law; by conſens, either when the Re 
's ficcha ed, whereby the Injeftrzgnt becomes irredeemable, and g& 


et ; which Diſcharge of the Reverſign. is got Fectual 

Ur Sucr [ip 15 unleſs repiſttar conform to the ſaid AR of P47 alf11.0 
erways by voluorary, Redemption of che Wadſer, which my n 
þ xs fiig Aa. of elſe it” Ee deeth no fiogular Succeſſor in the Wales. | 
t effecual! to deguge the Wadſetter, who remains in the, Fee of 
Wy f>'elll the Reverſer gera a Reſignation ad remanentian, if a Wadlec H 
| the G Te bln or þe refyſed by the Superior, if. the Wade 
- was Publlck, Ho; pe, " Alien ighh s pA, contra Darie,, Nov, 23. 162 #4 | 
Ei Tontra Billonk fon, BY ck che Reverſet or his Predecefſor _ infe {A ike 
no vion may gxclude the, . Repuncers Right, but will not eſtabliſh. it in 
of rhe Reyerſer, but he myſt brook b his own. Right Hope, Alig 
on Fir fttg* Madam, "Where Wa ers are rakeg holden of the cup! 


efle5-atE allo taken* from As Sup erior, and 1 new Infetcoent thereupoy 
he's ranger of the Wadfer: ' Bur op Reverſins are carried by arg the 
þ | 


0 Wo) Lk ne F5jor Ad Jadlczrhons ro cheſt, who were gever Infefr, rhey mult ag 
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Janciiron from the Wadſetter, but a: DIIFwAroy of Rela 

ting | on thereby they may be. Jofeft z. ig which cals, the Wadlet-right is ng 
, bur qe - "— E W adfer ef. is their Ruther, and 'may not refyl 
Pietro 0 "Rt ignati, of  Ghargs ' 'for Coofit log upon Redempy 
Rt a4 the Aﬀis hs Af ger, to foe te 
hin? * — Wl [l at be wont, fy fe the At ney br 
wh needs'nor be Tntefr ro carry” the x16 p. ner of na be bug mp! 5 L 
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Regegran "yet Renuncidtions or Grants of pr fe bog os eKc y | 
Deeds of the Wagſetter , who * bo continuss in the Fee, 2nd the 

ities will fafſ*by his Deach,” or Deeds; urDeclarators of Redem elon do Me 
ly'd etfude rhe Wadletter, and ip char they Per from veluptar Re empeic IS 
24, Wadſen. 
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SY a6 Waders are taken off Legally, when the Reverſion is annylled, as by 
 rccaror of <xpiring thereotz tor thereby che Infeltment becomes ixcedeemableg 
urs chiefly by 43 Legal Redempyion, which doth require an Order of Redem- 
prion, and 3 Declarater thereupon, which myſt be diveifly uſed in Legal-re- 

s, 2nd is Conyentiansl-reyerſions, 
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" - 23%} Inſtitutions of theLawof Scotland, Pi 
was found null, becauſe it bore not « Procuratory produced the time of the teh. 
7i0n, albeit another Inſtrument of the ſame Nottar did bear « Procer atory Produce 
and that in reſpe& the queſtion was not by a Wadletter and Reyerſer,neither 8 

ty having damage, but berwixt a Donatar of the fingle Eſchear, and the Crellitah 
of the Wadfſetrer ; ſo that if the Zerds ſupplyed the nor ProduRton of the wr | 
curatory, the-Sum'Configned would become Moyable,and fall to the Fisk', there 
tore'the Lords retuſed ro ſupply the Procuratory, and found the Requiſition quif 
andthe Wadſert unredeemed, Fay, 12, 1677, Creditors of Wamphray con ; 
L. Calderhall. Which for the ſame cauſe would hold, if the queſtion had bem 
berwixc the Heir and Executor of the-Wadſertter z for in either of theſe Cafy 
the formality of the Requiſition has the importance of the whole Aighr': Aj 
where the Reverſton' was in the Wad(etters own Hand, and craved to be exhiliy 
the time of the Confignation, the Premonition was found good withour it,” By 
Wadfſers, Lo. Teſter contra Scor, Thelike in a Redemption at an FYRs 
ſtance, who-appryled the Reverſion, Feb, 19, 1662, Children of Wolmer tong 
Ker,” Thelike in a fingularSucceſſor to a Reverfion redeeming, Fes, 17,166; 
Montgomerie contra-Heirs of Haliburton. Here the Reverſion was in the Willfe 
Right, which-'was:in the'Defenders own Hand, bo 
Premonition may be done, either perſonally, or at the Wadſerters Dyelligs 
houſe. But it was found null, when the Dwelling- houſe was nor deſigned,” | 
13, 1626, E, Buckcleugh contra Young, Premonition muſt be” uſed apainff'the 
- Turors and Curators of Minors, either generally at the Mercat- croſs, or'oths 
ways to the-Turors- and Curators perſonally, Dec, 17, 1629, L, Carnouſit Gin 
L.Techmiuirie, And a Requificion was found nul}, becauſe not made to Turors th 
Curators, by Letters ftrem the Zords, but only by an Inftrumenc cakeo at 
'Mercat-ctols, Func 15, 1680, Gordon contra E amaldti 


ING 
[FLIT. 


py 
: 


| 
cf 
CT 
: 


| 1 


623: Cuu 


Z mg hv 


- 
%s 


6 - 
2 4 "2 Ah » 
ws ” ut 9% OY Bs 


Os ER ths oe > 2. ——— FR, > < OL, ISS WEE AA SR PE. oo : JE oy <0" —— je. NR 

< FRET 4 3s ES a=” - +26 es a > » « Re wh 5 AW > 
We 3+ -; 95" - 70 6) 5 . br EF ro p . 
. 


PER 4 _ . s bh « 5 2 . Y 4 
: ” "A r » x 4, 2m ; Y * E & A yy BY 4 \. 
x ., - "oy __ TL. # —_—_ 
, [7 % "_ - 


e VVadſetters de- 


mn ll —_—_— OI 


*Ieverſion be perſonal, excluding Afſhigneys, if that perſon once uſe the: Qx- 
4# ke may Aſſiga it, and Diſpone the Lands as Redeemed, , and the Aſfigney 
4 apy-time, even after his death, will have intereſt to declare, Fuly 29..162 "A 
q Wauriſchal contra his Brother, March 3, 1630, Murray contra. Myls, - De- 
#ator of Redemption was ſuſtained upon an Order, uſed againſt a. Detundz, and 
WDeclarator purfued againſt his appeajand Heir, without; a Charge-to enter 
Hr. or a new Order, Dec, 11+. 1638, Findlayſep.contra Weyms, Butin'the 
Theteet of Declarator of Redemption againſt the appearand Heirs, they cannoc 
Wikerned to denude, unleſs they were Charged to enter Heir . yer the Decla- 
Ki; ſelf would beſufficient to extinguiſh the Wadſer even agaiaſt fingular Suc- 
Mes : *Bur it, would not convey the Right of Wadler to che, Redeemer ;-.and. 
tletelote, if he were.nor Intefr, or Heir roa perſon Inteft in the, Wadſer Lands, 
{Yyould be neceflary to charge the appearand Heir to enter, 29 the. effec he 
wh Denade.and Diſponez and $19 arg a Declarator of Redemption: againſt 
u ippearand Heir, did bear, that the Sums ſhould not be given up till the appear- 
Wd Herr were 1afeft and Refigned, Fan, 10, 1665, Campbel contia Briſons-i:;It 
$46 ſoſtained ar the Inſtance of an Appryzer of the Reverſion,.-withoue.cak 
Whim,trom whom it was Appryzed, bur only the. Wadſetrer, Dec, 7. 1629: 
Gree contra Ti echmuirie, In reſpeR, chat the Appryzing was a Legal Aſhg- 
ution of the Right of Reverſion granted by the Wadſetters Author, and there 
& been no _interveening ſingular Succeſſors, but in Redemptions againſt ſingu- 
Wacceſſors in Waders, whoſe Rights do not inſtruct that. they, are derived 
W'the Granter of the Reverſivn, the-Purſuer muſt, ioſtru&. that, the Granger of 
the Keverſion ſto03 Inteft in Fee: Otherways that ſingular Succeſſor will not 
Kibliged to acknowledge the Reverſton,z and becauſe the Succeſſors of the firſt 
Willetter would have warrandice againſt the firſt Wadſetter or his Heirs, it chey 
kd'Difponed the. Lands without reſerving the Reverſion.. therefore in-thac 
alt, only che firſt, Wadſetter or his Heir, if he can; be condeſcended upon, has 
us any viſible Eſtate, have been of old accuſtomed to be called yz which.is' noe 
Ree ay in other caſes, and hath been the ground of that Deciſion,  F»ly 9. 1630; 
ihtr contra Broww, Where it was tound neceſſary to call the Heirs of the Gran» 
tothe Reverſion,it the Defender could condeſcend upon themy for the anciene 
Wot hath been.co have more reſpe& to the Heir of the Granter of the Reverſi- 
i, then to the ſingular Succeſſor, preſent Poſſeſſor of the Wadſer, as Craig: ob-. 
me, [;b,2,Diegeſ.6,ſ0 that ſometimes Redemption hath been ſuſtained upon Pres, 
Wazion and Citation, only of him, who granted the Reverfion or his Heir : Buc 
ae fince, the preſent Hererable Poſſeſſor of the Wadſer, muſt neceſſarly be Pre» 
Wuſhed and Cited, and but ſeldom the Granter of the Zeverſion.or his Heiry: 
Efihere the Granter of the Reverſion, ,was immediat Author to the fingular” 
Kccelſor, aeainſt whom the -Order was uſed, as in the former: caſe, his own 
Jars behoved to acknowledge the Right of the Grancer .of the Reverſion, 
0 ws common, Author,and might intimate the plea to him. z bur could.gor 
i Wliged ſo ro do, where his own Right ſhew no Righe from the Granter,,of 
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'-- "rakken away without any Order againſt her,or Citation of her, F#ly 27,164 5.1 '% 


A Redemption being voluntary withour Procels, was ſuſtained againſt | M-- "2 
- wadſerters Right, being a Literent by che Wadferrer ro his Wite, albeiz yy 
- Regiſtrar z yer the Redeemer was nor found obliged to know it, but it wazfgnuy WM @ 


a. 


milton contra her Tennents, Redemprion upon a Roſe-noble uſed upon the $4 
bath-day,' albeit the Inſtrument of Confignation, did not bear, the Rewer} 0 wa 
ſhown, nor read, was ſuſtained, Sporſ,' Redemprion,” L, of Newark contra ra 
bur'this would not be drawn in example amongſt Strangers, where the Wit, 
is redeemable upon conſiderable Sums, © For though Conſignatjon,upon the! 
bath-day by a Father againſt his Son, be ſuſtained, . feri non. debvir, ſed}, M 
valet: Yet the Wadſettet cannot be obliged ro attend and perform the regu 
-of Conſignation, - by numeration of Mottey, peruſal of Writes, ,and Sublet 
a Renunciation upon the Sabbath-day, Redemption was ſuſtained without n6 
ceſey ro the Purſuer, to uplift the. Sanis Conſigned from the . Conlignaty, 
and re- produce them ar che Bar,ualefs it were inſtructed he had raken 'themyp 
Dec,7,1631. Grierſon contra Gordow, Where the Extra was ſuperceded till th 
Confignatar was Charged ſummarly upon Letters granted upon the Inftrimar 
of Gonfignation To extnbite the Configned Money:but no Annualrent was'foun 
-due*2frer Confignation, An Order uted by an Aﬀigney was ſuſtained, thoy 
-he thew not his* Aﬀignarion till che Proceſs of Declarator,. yet fo as the'V 
ſerte was not comptable for the Renrs, but from the Produ@ion of the Aſa 


ion; Feb. 19;*1674. Lo, Borthwick conf Pringles, Yet Redemption w; fy l 

fuſtzined at the Inſtance of att Heir, not being entred at. the time of the 0 re 
Though entred betore Declarator, Fan, 19. 1672, Lo, Lowat and Kjntail conm MW P00 
Lo; Mcdonald, © Bur it the Redeemer uplift the Configned Money, he mal ami 
produce the ſame with the Annnaltent, and will have Right to the Rey WY 7: 16 
during that eime, Hope Confirmation, 'Bajkie contra  '' Dec, 8, 1611, Wl fone 
Forreft contra Brownlze, Nov. 29, 1672, D, of Paciewgh CO05; Scot of 7 Nev, 
f4in] Redemption was nor; eleided,” becauſe che Sums were Conligned Gra 
hands of the Redeemers own Servant, aud raken up from him ſeing it wis offs Ml "4 
red at the Bar, 'and no fpecial Proviſion. in the Reverfion, anent the Coolhin there 
Nope Confirmation, L, of Drum contra Wiſhart, The like though there" my I Wat 


an'tafttument-of another Nortar contraty ro the Order of Redemption, Aag.Fvh 
r8, 1610. E, of Kinghory contta Kincaid _ | NF 
*©720: The effec of Declarator of Redemption' is, that it, makes the redeems 
Þands belong tothe Redecmer, and makes the Sam Configned moveable, andiy 
helong ro the Wadſerrers Execurors, if he have accepred the Confignatian, 
KDeclarator do' fotlow in his Literimez bur if Declatator do follow after the 
Wadfſerters Death, the Configned Sums will not befong to his Executors, batth 
his' Heir, 'who rematns Proprietar of the Wadſet,- But if Declarator paſt ia'tht 
Wadferters Lite, it did rake away the Real Right of Wadſet, fo the Money caa 
ts be/ in the Property of the Wadferrer, as moveable, and. fell to his Executor, 
Which ei} a Declarator was not fo, feing the Order might be paſſed from, Des. 19, 
1629, Laury contra Miller, where ic was found, that the Confignatar was obl 
gedro re-deliver the Configned Money to the Configner, his Heirs or Afigng, 
paſſing trom the Order, though the Wadferrer, ro whoſe uſe it was Conligned, 
wis'nor called, The like wasfonnd, rhar till Declarator the Configned Sumsre 
main in the Property o! the Conſigner, and belong not tg Executor of the Wit 
ſetter; but ro his Heir - or where Decfararor of Redemption was after the Wade 
rers'Dezch, Fn, 21, 1673, Nicol contra La#ry, June 18, 1675, L. Leyconti 
Forbes of 'Blacktoun, The like Fane 21, 1626: Murray contra Difoingiw i _. 
tliough here the Configner entred in Poſſeſſion of the Wadſer Lands before Dt 
chatacor, which is a ſufficient owning of the Redemption and: ſo to make tl Iſ 
Conſtgned Sum moveable. che 


& : 


""Ypon Declarator of Redemption, Letters will be obtained ſummarly againſt a 
"+ Confignatar, to re-produce the Configned Money, Dec, 7. 1631, Grierſon 


+ 


2 Gordon, But though the Inftrument'ot* Confignation will inſtru the 
Confionation oper the Wadfſertery ,yet it will goeprove againſt the-Conſige 
= without his Oath, or write ſubſcribed by his.own.hand; Fas. 14, 1639, 
Lanry-concra Miller. PE TR NE x VO ae 
21, Redemption was not elided: by 2. ſingular Sacceffor, obtaining Infeftmenc 
of the Wadlet Lands aiter the Order, or at leaſt the Infettment being baſe, noc 
ded'with Poſſefſion til] after the Order, though" it 'was cled with ſeven "years 
Poſſeſſion before Declararor, - Hope Confirmarion,: E, Er701 cohitta Tennents and 
La, Seaforth, ' mY ETSI IS. 

12, Wadſets are alſo taken off by Premonition or Requiſition, requiring.the 
cams-upon which the V Yagſet is granted, which'makes che SumgMovable, and 
the [n{efrment ot V Vadſerivoidz yer ſo that the* Requirer | may-+-paſs' from" his 

auifition, and the "Intefrment revives, Fan, 29. 1635, ' Hamilton © contra 
Filſon,” But atter Decreer or Charge tor the Sum, che Requiſicion cannor 
eſeually be paſt from, -bue the Sum becomes Movable, The Requeſitzon may 
bealſo paſt from indiretly, by upliicing che Duties of the V Vadler-lands, for 
 Tams ajter the Requifition, Hope Ulſury, Wallace contra L, Edzely or taking 
poſterioc Terms'of Annualrent from Principal or Cavtioner. Requiſition requires 
ao the ſame Solemnities that Premonition requiresz and therefore it was not ſue 
kined, where the Procuraror deſigned no Time nor Place to pay the Money fe- 
quired, though rhe Inſtrument was mended at the Bar, as to the reading of the 
Procuratory,and che truth of it reterred to the Detenders Oath, which the Lords 
amitted nor, the Inſtrument being otherways when-produced in Judgment, - Feb, 
1, 1628, Maxwel contra L, Innerweek, The like'where the .Requifition men- 
tioned not the produftion of the Procuratory, though it hore 'nOt'ro be called for, 
Nev, 13, 1622, L#Bafi contra Wanchop, © This was in a Requiſition only to vali- 
Gr7 Charge ; the contiaty was found, 'where it bore, that the Procaraturs power 
ws known to him' and the Witneſs, Fan, 18,1665. Stuart contia Stuart : Here 
there was ao Appryfing decuced upon the Requiſition. Thelike where the Pro- 
aratory was not called 4or,and was in the-Procurators Hand,and-with it the. V Vxic 
which was the V Varrant- of the Requiſition, which was ſhown, Fune 28,1671, 
Home contra £0rd Fuſtice- Clerks 1608 a 

23. Declarators ot Redemprion, or Renunciations, or Grants of Redemption, 
@ ordinarly bear, that the Wadſetter renunceth all Right to the Wadſet-lands z and 
abeit he have a diſtin& Right, it will not ſtop the Declarator, nor-oblige-the-. 
Redeemer ro Debate thereinent in that Proceſs - Nor will it ſtop the entrigthe 
tedeemer in the Poſſeffion, in which he entred by the VVadler cha 
Jight will only be reſerved, Nov. 22, 1677, Stuart of Caftlemilk* contta 
D Hamilton : And if the V Vadſetrer condeſcend upon, and give evidence of any 
ather Right beſide the V Vadfer, it will be particularly reſerved, or the Kenuh- 
ation will only bear,a/# Right by wertne of th: Wadſer, Hope,Confiimation, Baikie 
contra | | = WI 

 Inthe caſe of Redemption of an Appryſing, the Renunciation was reſtricted to 

* Right in\queſtion,' Feb. 22, 1631, Mwrray contra Lo, Teſter, Declarators 
# Redemption to decern the V Vadletter to Rentnce, and .Rtfign, all Fight to 
the VVadfer-lands, unleſs a Right diſtin@ from the V Vadſer could be inſtructed, 
which will beexcepted> or an Evidence given for ſuch a Right, which OF 
vl be reſerved - Bur a general Reſervation of other Righrs was not ſuſtained, bue 
UDeclarator -of Redemprion was found a [pcies 'of Declarator of Right 'after 
which, no/Right competent and omitted, will be fuſtained, which was chen Known, 
Feb, 2- 1676, D, Lauderdale contra Lo, and La. Teſter, ; ba 
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Extiyctton: 


Manibus, 

3 Inſtruments of Reſignation prove not with- 

| out-Wree. na 

4 Refignations a6 Remanentiam, valid with- 

ont;Regiſtration, till the year 1669, 

5 Reſumnations imply all Burdens by the. Vaſ- 

ſal fefing the. Fee- 

6 How far Superiors may not refuſe Reſig- 
nations ad remipgntiam- | 

b. 7 Refignation by bintwho hath no Right v4- 

| bialwith Conſent of bim who bath Right, 

- 38 _ HowInfefaments become extind bySucceſ- 


9 The. original of the, ExtiuHion of Fees. 
J 


f--Infeftments.,” Where.of Relig 
manentiam,Recognitton, Diſclamation, 
= other: Feudal:Delinquen 


urp2e 
cos, 


19: Whether Recognition be incarned by &h. 


Conſent, F 
20 Inhibition excludes not Recognition, but 
now regulat by Af of Parliament. 
21 Recognition is not excluded by the 
Drunkenneſs, when he Alienat. 
22, How the Smperiors Conſent may be athibitp. 
to Aliendtions, to ſhun Recognition,.. 
23 How far the Kings Confir mation withayp-a; 
Novodamas, takes off Recognition, 
24 How Recognition.is taken off by Homologd- | 
110Nn. | ws 


25 Recognition excludes ' all ' Tufeftmenty, 


Tacks, or Servitudes by the Vaſſals. * 


26. Servitudes by Preſcription: are not excl. 
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) The formof Refignations ad romenentiam, 
2 They may be by, Procurators, or: propriis, engtions, on Condition that, the Supexiip. oil 


E: 10 Recognition by Aljenation of the Ward ded by Recognitiop. | 
op Fee. | 27 In Recogyitions who muſt be Cited, and gh, 
11 Recognition by Infeftments a fe, may compear. "4. 
12 Whether Recognition can be incurred by 28- The Titte and Order in Declarator of ſts 
Deeds in Minority, or on Deatb»bed. . cognition: T, 

29 Diſclamation, hoWw-incarred. 


13 How Recognition can be incurred by 


udation. 

A Fens exceeding the half,may. ſub- 

without Recognition. 

15 Ti what caſes otber Feus of Ward-lands, 

E:  dnfer not Recognitions 

ks 2 16 : Refoginition by: eAhenation, 

- - 17 Recogritgonis.not ivgurred, unleſs the 
. major part be Alienat, 

18 Recognition is not incurred by Alenatiqn 
- rothe V-ſſats appearand Heir, 


30: Purpreflure, how incurred... | 


31 Feudal Delinquences addyced by the Fey 

difis for Reſolving of Feess + . 

32. Attrocious Deeds agginft V ſal: Fidelity 
* ro their Snperiors, Reſolving their Fees, 
33 How far the Ignorance or VVeakneſi of th” 
Vaſf:l excuſes, with other Exceptions 

for the Vaſſahb 

34 VVhetber the Delinquence. of the Sub-uf 
ſal infers Recognition. | 


14 How 
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E are,not here to ſpeak of the Common ways of ExtinQipapk Ins. 
feftryepts, and other Rights, as dg Extinguiſh; (he SubjeR mazign}! 
ſuch as P reſcriptiqn,Forefalture, Homolagation, or. Acceprapcedh! 
incompatible R.ights;neicher of theſe ways by. which an Infeltment ( 
is Extin@ as to one, but ts conveyed to another, which fallerh in Conkideration:: 
amongtConveyances of Kights:Bur.only of theſe ways propes to extinguiſh laſer. 
ments, and make the Right to ceafs, and to return to the Superior ; and thely;;: 
are tWa, either by conſent of. the Faſlal, or by Law. | 

x, Infeftments are extin& by, Copſent, by,Refignation made by the alla}, who! 
ſtangs Infeft in theLands to his. Superiar,, ad, perpetyam Remaventiane, (9. whidh \ 
there is.neceffarly required> as a ſolemnity thereof, an Inftrumene of Reſigoatih'! 
I0 the hand- ofa Nooar: Far inthe ſame. way that their Conſtity;ion was perfedr 
ed.hy an Inſtrument ofScafin, their Diſlitutipn is canſumate by an Inſtrumentd: 
Refighation, which no other, Writ nor Acknowledgment, of the Vaſſal, of 14 
being thereof, will ſupply, much le will the deeds dong atherways:prave.s 8” 
as in Seafins, there muſt be a Fragitian or Delivery of Paſſethon by. ſage, Toth" 
or Symbol, as by Earth and Stone, &c. So in the Inſtrument of Relignati 
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""Hetvrauſt ben: Re-Gelivery: of the-Poſſcflion by an-accuBomed Symbol, which 
BH ogy Sy every of Sraffand*Bakannyyetio this they differ, that the de- 
oath efithe'Seafitr maſt be upon the Gronnd of the-Fenement, Naturally or; by 
ainang but the: Reſignation may! be any:where 2:And-as Sealin, may be giyep, 
therrs'the WVaſſatcor bisProcurator'y fo: may theR eſignation .be-either, tqghe 
"oper bimfelfos'to-his Commiſſioners; autborized to that effec. -, .+-: ; (1, —_ 
- gp Andthougtiinftruments of: Refignation uſe ta be:by: Fs, nin 
edbjoi/Procuratory;of Refignation: Yet as there:may be Seahins, given by che 
Superior, Proprets #anibas, {0-may there be Relignations by. the. Vaflal bimſelf;;, 
-.1gz-But wn bath; theInſtrument- of Refignation alone is.not ſufficient, as pelng 
bit{the-Affertiow-of a- Nottar:5 bur'they-muſt have! for; their Warrand a Diſpoſt 
tiony'or other Adminicle z' and therefore, it is Scatutes: Paxl. X563.;cap. Sts; That 
ahere ſuch- Reſignacions are by Procurators, .the-Procuratories be.ſublcribed.by 
he Party or-Nottars ; and if the-Refigaation be proptijis. wanibar, that the; Inftrus 
meſs. be ſo ſubſcribed, otherways to he:nullz  becauſ@the' Subſcription. of Ne 
Aninent,/ is:in that Caſethe only Probation ofthe #agrand thereof 2. But if there 
be Diſpoſition or Obliegment-to Infeft, the Inſtrument of Reſignation, though 
get fubfcribed by the Refigner, will be-ſufficient, as: warranted by.;the Diſpoſition 
orObltegment--- But Seaſins and Reftgnations did formerly differ in this, that 
Seafinsmult be regiſtrate within.ſixty -day-after their dates, -Parl. 1617, cap..16,' 
But ſo needed nor [nſtruments of Kefignation:ad R emanentiam 3 ior though 
by-dhatStatute;” Renunciationsof Wadſets-are to be'regiſtrate, it was not exten= | 
d&toRenunciations of irredeemable- Rights ad':Remanentian, theſe being either 
oniteed:by inadvertency or 'of purpoſe;::in, /favours.of Superiors,. that Rights 
my'betaken-with-their Conſent 2 Yetin ſofar that excellent Statute. was. defer 
dive, till the late AR of Parl. x669.,cop.13: whereby Inftruments;of Refignatzon - 
xenull, if notiRegiſtrate. within ſixty days.: By which, .and/othersto thas WT 
poſe; Purchaſers -i0'Scorland; may betterknow. the Condition' of thele with, hom 
theycontraQ about :Infefrments, :and' be more ſecure of lurking Rights than;any 
where ( ſofaras1:can learn Yin the Worlds: nt oor ol th 1 mane 
5*By:this Refignation ſomade,  the-Property. is Conſolidate, as1t was the time 
ef the-Reſignation,-and js:affected with: all-real Burdens, or dehigg fund?, that.yar 
ldy.affeQed:! it before; agFeus, Tacks, Annualrents, 'Servitudes-- | For though 
allfuch Burdens as are not warranted by: the Superiors. Conſent, .or by Lawgceaſe 
vie the” Fee teturns tothe Superior, either for atime by Ward, Non-entzy,@r. 
orforever by Recognition z/ yet when it returns thus by. Conſent, it comes cx 
ſuwere; whichis-very juſt and fir, ſcing elſe ſuch Securities might eafily. be, eva- 
eat; by voluntar Refignations in the Superiors hand. There is. another Relig, 
mation,” which'is called i» favoreme, being for new-Infeftmenr to the: Reſigner, or 
otte others but thereby the Fee isnot extinR, but either renewed or transferred, 
anditherefore it ſhall be conſidered hereafter- {: | TI TO 
$i Creigupon this Head; very fitly moverth and ſolveth this Queſtion, Whether, 
7 the-Vaſſal may Renunce and'Refign his'Fee to the Superior, thougl# he be ys 
' Wl Villing, and inſtances ewo caſes; Firſt, in a 7 aflals holding a very: conſiderable. 
pacel of Land Ward, «did thereby become obnoxious to his Superior for the ya- 
[i le'of his Tocher; having relation to the whole Eſtate, which Tocher did much 
I fieeedithe worth of the Tenement : And: yet a Resignation thereof. being J#gici>, 
' Wl offered, the Superior was ſuffered toxgſuſe it, unleſs the yalue of the Ma: 
Wage were ficſt payed s The other of. a-Bifſgels, offering to Renunce his Burgeſs. 
lip tofſhunning a-great Taxation put upogſMit :-and therefore ſolveth the caſe 
nd common: Axiom, Cnique licet gWfluntiare favori pro ſe introduGo :, | And 
eefore the Fee, of its Nature beipgMatuitons in favours-of the Yaſlal,. may be 
unced;, but.that will not prejudge the Superist of any Caſuality befalling'to 
'betore the Renunciation, but will:bave only effec ad futura: and therefor, 
vita RO RLODES Uu 2 | | 
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-aſlal -adiciouſ} <= P08 i was not admitted ſ0'to dotoemdul. W- 
the Liferent ow fallen, March 36: 1648. Dowle/s: comteai L; 7 os bs "® 
"No Contra, Obligation or perional Sighc,. nor: any lefs than an ly 
of Res gnation, will takeaway lnfeftment ; for though thele maybe 
gain't the granters thereof, by a perſonal Objegian, whereby they canuoteciy 
3gainſt their own deed:' Yettruly, the real Right ftands10be. perſon I | | 
they are not therebyz and ſo a Renunciation, without: the : 
an Inſtrument 0 Refgnagion, will not ſuffice to. obliterat an 1 ableBe 
though i it may be ſufficientto evacuat any. perſonal Right; as Servitude., -noke- 
quiring Inteftment ; yea, ora Liferene, choagh Conftitute by Lalefemnent, begue 
It is communicable to no other perſons. by Infeftment, and'therefore: = 
Aſfignation'or Reſignation. The reaſon hereof is, becauſe by the 
Romof Nations, real cannot paſs byſole Conſent, without —_—_— 
ſeſſion in the way preſeeibed'by\Law-: and therefore this Symbolical 
which alone the Law alloweth as. ſufficient, either in.the Conſtitution he 
tution of Fees, muſt be adhibite, and the: real Poſſeſſion of the Tenemeny ip 
will not ſuffice in: eicher Caſe, as is. before inſtanced in.Sealins by ſeveral Deciſions: 
So 2 Renunciation without a formal. Keſignation, was: not found relevant-ta take 
away the Infeftment-renunced againſt-a. fngular Succeſſor, Nov. 23 1627, day 
ber contraiF#ſor, And Reſignation a0 as IO... 
for tie who is riotinveſted, -cannot be diveſted. | 
7: Craig diſcuſleth this-Queſtion. alſo.in that place, Whether 
who is-infeft, and thereby hath right, willvalidattbe Reſignation. of andtheawhh 
Is not Iofeft and-bath no Right - Which be Japeaminens: in the. 4ffirwetineywich 
ood reaſon 3 he ropmar the Conſent alone > would-nos be ſutkcient, yet 
of the ef 


cv Abimalrent, by. a by _ Ne and. Ink, WAS. iy nemo alk 
| ae oc b-the Diſponer.was agt Infeft;, and ſadid-excludgs Tagk-@tly 
thar'Conſent erward, Dece L5. L630. Stirlioug contra. Yet, if mon - 
Perfons. tould:difpone for their. ſeveral Rights, without. conſenting one t9:a00 
ther, if any of them be omitted.ou;- of the Procuratoryorloſtrumept. of R 
nation, in whomtruly the Right ſtandeth; Nothing wilk be validly dons; 
that Party bealfo. in the Diſpoſition . andjthis is the reaſon, why, whanmuy 
perfons Diſpone or Reſign, they..doit allwith.one .nuatual. Conſent, fr ther 
each of their Rights doth contribute to the deed-of the zeſt. 

8,” Infeftments; are alſo extin&;. when.. the, Supesion Adjudgeth, of. Apprih 
from his Vaſſal ; for thereby.it was found, that the. Property was Conſolidatiwill 
the Superiority, Spot. Appryzing, Steyinſon.contra.l,. Graignullier,, Qrif chofir- 
perior ſucceed as Heir ro the Vaſlal g. inwhich, Caſe, -thaugh; the Superioqupat | 
Supplication obtained Precepts-out of the{Chancelary, to Infefe him in the (wr 
it was thought, as Superior, he. might flave. Infefe; bimſelt-as Vaſſale Buri 
would not have! been. ſo ſecure by a Declggator. of Conſolidation, upenthe- Supe: 
riors ſpecial Retour, as Heir to his Vaſſalfinthe Landsz becauſe, that way would 
make a defe&in the Security of Land-rights by the Regiſters, in whiaþ, Deco 
of Conſolidation are not required to be recorded 3 whereas the Supetigts: 
either on the Kings Precept or bis own, behoved to be regiſtratez and ifthe$ 
perior acquirethe Property by Appryzing or Adjudication, the allowancether, 
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fant abſobe regiftzat Thule at will follow, #<@Vaſſal wa Hei's 
ka at Su -49- the Suy being - Iffeft in the Stiperiority 
"a Ky 0s xa bi © 4d Rewaneltion, 
SOX Neto, —_ — Ama what Conſideration Bees are extine, 
"atherways: than.by Conſent 3 Some hold that they axe eximd by the #ttrocions 
elinaaency, of the. Vaſa! againſt the Superior, as the Perialty or _— 
" Teneats, and arhers. concrive, that Acknowledgmem and Fidelity deing 
faly-ir duded inal Fees ( avis ſhown before) though it be not expreſt ; So this 
inglzed 252 legal Refolutive or ieritant Clauſe, that if the Vaſa) failzic in His 
his Fee. becomes voids | Afid others bold, that Feet being oftheif &wn 
tuizous, 'cventthough there be a Cauſe onero%s, not being underſtodd 
yet they retain the nature of a Donation -Fand therefore, as all Do- 
ans are. revocable gropter exe,, Soare theſe; which ſoever ofthelſe 
ground, the Conſequencesand Effects are much tothe fame purpoſe, Bic 
Lin .the middle Opinions for ualeſs it-were evident by Law, thit the 
Fevalty of Job Delinquence: were. ſuch'aac-fo apphyed, it would haydly becon- 
ent t. grounds. ſcing otherways, (as have been ſhown before of Deliie- 
4 'F the puniſhment is publick, and.would belong to the Magiſtrate 5 And 
| 200A ſeveral Dehinquenoes, Fotefaltare of Fees is introduced, without be- 
pefita toche Superior,, who as aprivate Party, can Have no more but a Repara- 
tlan.cquivalent ta the. Damage ſuſtzined by him 3 and fo the Alienation of the | 
Fee, without. his Conſent, . as increachinguponithe Border of his Property, would 
ee fc its :Reparation,, the return "be Fee, bow great ſoover, And for 
the.laſt,, though though Fees of cheir nature be | gratuitous;, yet they are oft-times ke 'an 
rp Pricey and fothe. leſs i _ ca d_alledgeds : 
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6 ar \, itlookethllikeſt ey rs ns theovidion bean 
lows... And if it be truly gratuicous, 1t is- af-aggravating/Circu 
Deed more odious. But whatſoeveriit be, .itis agreed-by-all; ther the D 
all be of Knowledge, Momentand Attrocitys though there be manyſach b 
eupby the Feudiſtsz; yet many of them have no place with us; where both _ 
kedpare rare, and therefore, the. Decifions thereupon are few 3 and: certainly 
aurFees: being ordinarly onerous, are.not evacuated-but by ſuch: as- are eith&& 
tnedion known. in Law, or-which. are-very. Attrocious; There be three ſach 
mhaof ExtinQion,. which have peculiar Namesin Law, Recognition, Diſclamati. 
mand. Parpreſtnre. Of whichtherefore in the next place. 
Io. Recognition. is the Superiorsreturning/to owne the Fee and therefore 
@allthe: ways-by which it returneth through the Vaſſale- Infidelity 
alk. hereafter expreſt: Bur the leaſt culpable, and yet moſt ordinary way of'in- 
Uring, Recognition, is by the Vaſlalsdiſponing irredeemably,or under Reverſs 
Whis Fee holden. Ward for bythishe renders himſelf incapable to ſerve his Su= 
lor; and ina manner revunces and Diſclaims him. This kind' of Alienation 
wkes Recognition of-Ward-lands;z but Fees feu or blenſh- do-not Recognoſce by 
| tions, butby the attrocious Infidelity ofthe Vaſſal; Theneareſt cauſe 
tion, is the Vaſſals Alienationof the Fee without Conſent of the Supe- 
bs, which a-legsl- Clauſe irritant, implyed in the nature of proper” Fees'or 
Wy i (though- it.-be.not-expreſt ) that if the Vaſſal alienat the Fee, 
Superiors t; it; ſhall return to the' Superior, whether the riſe 
bereal.be from the perſonal Obligation of fidelity only, which the Vaſſalowett 
vihe Superior, orfrom theObliegment of Graticude and Service, or from that 
choice of thePerſon and race of ithe Faſſal, which the Superior hath male, 
Wie tamhieh, a Stanger cannot be obtruded upon him z neither can the _ 
Uuz3 al 
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.fal withdraw himſelf from his Fidelity; orrenderhim(c}f nnfitfor his8 _ 
from all theſe 3" yer inthis ;moſt doagreey thavthe/neareſveavſe of Redoglling 
the Alienation of the- Beec+ So thenyithei-main'gdifficaley ij) what 15 eh. 
that, Alienation by which/Recognitionis incurred; Craig, tibs'3i' Piegeſt yells 

. Eth, that this: Alienation cannot beby naked Contra or Diſpofitionz Mn 
follow 3 for theſe being but perſonal-andiricotmpleat Rights3*do't6t aid 
Fee from the Vaſſa], but only. Conſtitute-upon' him: a perſonal Obliegmertghy 
do, It isalſoclear, thatby Infeftment gramed by the Superior  upori Rufigali- 

_ On, there icanibe no Recognitionzs/becaule the:Superiors 'accepting of tht Khs, 

nation, /importeth his Conſent 3 ſo that the Queſtion will-only reaizin, *wheii't 
Vaſſalgranteth Diſpoſitzop or. Charter 4 ſe 'co-be holden of is Superior, and 
the Superiors ConfirmatIbn obtained, giveth Seafin, unleſsthe Superior dg 2TH 
firm;the; Seafin..::' Or:otherways, while the Vaſſal-granteth a fabalternTaRſu 
to be holden-of himſelf,” OY BA, 6830037 199 207 .* 1013 MM 
..:1I, As to the firſt Caſe, it ſeemsthere can be no Recophition*incurredhy'; 
fefrments granted by the. Vaſſal tobe holden of his Superiory*becaills; if Well 
. not: Confirmed, the Rightis null,  abd there isnvUAlienatrot rior Tranſmillion 
; Property, but the Vaſtal-Granter of the Infeftmientcremains' (ill Proprieta?” Mi 
: therefore ſuch an lnfefement is equivalent, as ik the'Vaſſal-did alienat pon 
. dition, that-the Superior ſhould confent'z and4t he did 'not'conſent, the" ſnl 
- .mentto be:null « [nt which Caſe, moſt Feudiſtsido@ agree, that by ſuch Tnfeftmlknk 
{there is-no-Recognition ; and this'reaſen'is the more fortified, that Craig 
\fore=cited placerelaterh, that an Infeftment null for want'of Regiſtratioriþ 
found toinfer: Recognition, in thecaſe- of the'Kings Advocut" againſt Mhenzeand 
Bain. . For ſolution of this- difficulty, it is'not to'be denyed;; thatif 4 Sealinbs Wim. 
.Bull-by defe& of any Subſtantial or Efential, nedeffarly requifite'to Seafin'pr Syn» Magi 
Þglical delivery: of Poſſeſſion, there- would follow no RE tion; as if then Mans 
. were notradition of Eartband Stohe, orSymbolrequifite,*6r not by the' Sith 20 . 
«Or, or his Baillie, or nottothe Vadalz-or his Procurator, orinot upon the proved Mines 
of the Land naturally, orby Unioh. :. But though Seaſin'may*be*null, by det Wii 
-of ſome accidental. Solemnity- introduced by Statute or Cuſtom,” and not new Mil 
[arly involved in the nature of Seafin;asthe TndiRion,or yearof the Princes” eigh, 
though Law ſhould declare-cthe'Seafin null for want 'of theſe; yet, the Vaſlalyes ; 
forming the-effential' requiſitess/the- Feu falleth in Recognition': 'and' therglon,: 
there ſeemeth no ground to: follow'that- Deciſion. 'adduced by Craig, exc od ; 
Recognitian upon the:Nullity of the: Seafin-forwant of Regiſtration. © But wid 
the; caſe propoſed, the Superiors Confirmationisnoteſſenttal/tb' the Vaſlals'3ar: 
| MiSineicher is it' o required- by the:common Feudal Cuſtoms,” as with us": 
thereby; if the Superior did Acquicſce, Approve or Hotnologate the Sealtn grants 
ed byz Vaſſal to a Stranger, the ſame would: bevalide without a formaiConlis 
mation in Writ; albeit by our Cuſtom) ſach Tnfeftments till Confirmedarenuy! 
not only.as to the Superior, but ascaall other-third' Parties, and. fo is becomes 

-g Subſtantial of che Infeftment 3: yet: not being truly eſſential-by the common 
dat Cuſtomig: it doth notiexclude> Recognition: 5: and as' Grarg' in the foreatell 
place rendereth the Reaſon," that Infeftments bythe Vaſfa};'i2 ſe, not Confirmry key 
infer Recognition, isz becauſe he hath-done all:thatin hiny is' to alienate the ny 
there being'no AQ remaining to be! performed-by him' or his Procuratorz Wl | 
therefore, in:the Declarator of . Recognition,” purſued at rhe inſtance of us: 
wilton, Las Carnegy comra Lo, Cranburn, upon the E, of Divletouns Diſponing® 
the Landsof I-nerweekholden of the King Ward, to Cranburn; and InfefringWs 
therein to: be holden of the King 3 this Defence was not found-reltvant, 1k C, 

Stafin was not Confirmed, and'ſo-null, though done upon Death. bed, accepm 
tor a Minor abſent and inſcient; and now recalling and Reducing.” - es 

x2. For inſuch caſes as. Rebellion or-Efcheat, there-is n6 priviledge'of MF! 
nority, nor of Deeds upon Death-bed againit the Superior; mM 
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cncePtiahe deceoupondieniiibedytic io: prejudice Gets and beve-. 
bed Hein, cx:copite.le this Heirdi#not-quat- 


y ds rene a fon ena ep did take-# Gift- 
6 __ the Kipg-. But, whete! the. gifs of "Recognition was 'n6t 
girripaJe,. whawas Heir inthe:Inveſtinursz but to an Heir Female, * 
Jo propoying, that the: Alienation was upon:Death-bedy and-{6 full 
> TheLonds found, that iF1be.Diſpolitionitoes upon  De2th-bed;i-the' 


| wagrelevand and&:competent by way Dechyrator ofR a 
$5 © 08t cheigip a pallaſſbry Judgme vi ofEncptin, he Diſpofition was: it: 


X;:20d: waidelivered-  nah-SPreceptof Seafin fimply, withour- refervas-* 
cx0:tokeGeafin baſe ypon the: Precept, which imporced! # Warrand't to" 
| | der It was found, the taking Seafin, when the Difponer Was 
og Beth:bed,-upon that Precept ſubſcribed andidutivered in kige Poufhie, did" 
oogrieion July 20. 16694 Barcey contra Burdley. 
| +7 or amongtt-the Feudifts, whether © by Sab-fendation, Re. 
z be ingurred, or whethicr. it be: comprehended under Altienation' bee 
14 Fendorumt, albeit Alicnation of Fees be expreſly prohibite, yer in-th&* 
6; 3s Corerg:obferveths Sabsfeudation is atiowed 3 becauſe: by Sub. feridat}s! 
r the-perſonal Preftations betwint Superior-and'YFaflab are-altertd; fe.” 
<7 continues Fafial , and byable 10 al theſe; Neither s the: rea} 'Y fit. 
kof:theSuperior inthe Fee is (elf diminiſhed but he bath the fame ap 
wowrs,.agit there had-beerno Sub-feudationy yet- Sub-foudation it aff'call 
4 þ Alienation : And where Alienation 6-ptohibits, green ee 


ain ans fo Baphaeſr 'o8 Fevefermp which is 86 leaſks perpetaaFLoga:” 
.. For fakcingthits — be Remembred, that Feide" ate Locals,” 
Eradable; according tothe: Caflom of the ſeveral places, and'accordi q 
'Þ wi: of Feuds1-vighrsy and common Fevdal-cuſtoms, where cial Guns” 
'y = ; a therefore, there rio queſtion ofthis poirghn Frave/ or moſt places”: 
| nfm, whe Alicoarien of Fees many. ways is Mowed 5 But In [tel and '0- 
WigContereys) whero the Common Feudal Cuſtors rute- orinatly' dooordi to. 
's nds lalhooks, the doubt -remainerhy - which maybe cleared*thus:  F 
k wag n.fome caſes Alienation: be extended:to Location, yet itis not fo by the” 
th wp Reudal Caſtomes, Second, If the $ub-ſendation be” + real Feu-ferm: 
i, _ by the. Feu-dwry is conſiderable, and competent to intertain the V 
i Wa feudarion is thereby accounted only Location; Nor doth it infer Re- 
10 Waaiiop, being. ir c#-& no more than a. perpgtual Location, whereby the An- 
a py in the Feudal Law is ſufficiently reconciled, that ſuch Sub-feudations ate 
latiansz Bur if the! Sab-fendationbe Ward, Blenſh, orin 'Mortification, 
gh ie be under the nanie of Pwyphytegfisy yet for anclufory,'or an incon- 
whte/and unproportionable'Feu-duty;; which by no Eftimation can be cor- 
- T tothe profite ob-the Fce, bug within the- half of the rtve worth ,m 
eSub-fcudation is Alienation,” and inferreth Recognition. | 
TY our own Cuſtoms is this pokiit;” they do agree. to the commort Feq- 
as to Subaleern lafefements, Bleaſh, Ward, or in Moreification,. ot © 
os uepreficable Fens:"" But as tothE Feusby which the majof part of ay 
« Y Foe not-taken away, though ſuch caſes have ot occurred to be c 
me they donor infer Recognition 3 forif the major part be not alienate, 
1 = p Inſcudations, though Blenſh,or:in Mortification, infer not Recognition, | 
go way bo Rightvare dionr7im. of parts of the Fee 3 There ap ars/ no 
tSub-fcudation of the whole, witha'Fen-duy equivalent' tothe half of Nd ; 
Mt, whereby in effeftithe ba}fis not afienate; feing'the dowiniume' "direfFweb, 
wwbple; andthe profice ofthe half is retained, ſhould mmfer Recognition, 
ou whow-generally Feeyare granted for Caufes'onerous, ** 
Un4: | 15. And 
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15, And by the Statures-allowing -Feus, Parl.'1457. cap. 72 Ir provi ' 
that the - Feu:be ſet to a competent Avail, which by* che 1aid 'Statuce is: cle W# 
' to be withone diminution of-the Rental y4 which is'common]y-incetpret che R@& Ml | 
rour-duty, becauſe it was the publick- Valuation and Rateact that time, Ang 
che-{aid Starute, ſuch Feus are confirmed and declared /nor to 'be prejudga@tht 
the VVatrd, without mention of the hazard of Recognition, as 'nor being "hl 
ſequent upon ſuch-Feus. --But this Statute being abrggat as to- the -Leidges, puſh! 
18, F4.6. cap:12, All Sub-feus of V.Vard-lands, holden of SubjeQs withay 
the Superiors Conſent, are.declared null and void : But there is no 'mentivig- 
Recognition to be incurred thereby. And Fevus are only prohibired as beinghy' 
prejudice of the Over-lords, who are not prejudged, if rhe- major:' pate be ay! 
Alienar,  ſeing all Subaltern Infeftments, - nor exceeding the halt, are allowedy: 
Law : And albeit the Narrative of the Ac reſpecs Feus preceeding ir, yer'the 
Statutory part is only as to Feus granted thereatrer, Wk 
The like: Prohibition is appointed for the King and-Princes Vaſſals, Pwvl,i 64; 
cap,16, The effe& of this AR, 'as to the Vaſlals of the King and Prince,'yg 
Suſpended till che next Meeting of Parliament, and the Vaſſals exemptedhas 
trom in the interim, Parl. 1640, cap. 36, And the faid AQ was wholly repaþ 
led, Parl, 1641. cap, 58, And ſo remained until all theſe Parliaments were'fig 
ſcinded y ſeing the privat Rights of Parcies acquired thereby, by the ery” + 
Reſciſſory arereſerved, Par/, 1661, cop.15, But it hath been found, that'Aly' 
nations during theſe Acts now reſcinded, and during the Uſurpation, when with: 
were diſcharged, did inter Recognition, it the Vaſlal did nor feek Confirmatiy! 
after the Kings return, Dec, 15. 1669, Maitland of Pitrichie contra Gordiyinl 
Gight, The like was found in the Recognition at the inſtance of. Sir George Kina 
contra Yſſals of the Lo, Gray, The like, though the baſe Infefrmenc inferji 3 1K 
Recognition, was in 41#91643, when there was a Statute then ſtanding, allow IV 
ing ſuch Infetements, ſeing atter reſcindiong that Statute, no application way malt "it 
tothe King for Confirmation, Fane 7. 1676. Cockburn of Ryſelaw contraiCul 
burn of Chouſlie : But Recognition was excluded where the Vaſfal required Wi 
Superior to confirm the Subaltern Right debito tempore, and did purge the (ell $i. 
by procuring Refignations ad Remanentiam, to bimſelt from the Sub- vaſlals;'3 
11.1674, Viſc, Kil{yth contra Hamilton ot Bardowie, But Recoghirion. wasni 
found againſt a Pupil upon his Tucoss taking Inteftment tor him,during the/UlwWittice 
patzon, Fly, 15, 1669. Fack contra Fack, VVhereby it is clear, that thell 5uy 
Feus have no effect againſt the Superior, as to the V Vard or Non-entry, wor |; 
than Tacks. - C. 

16- Whether the Alienation be by Infeftment, holden from, or off th 
{al : There is no Recognition with us, except in Ward»holdings , yea, ij 
Holding be dubious, ans ſo a probable ground of Error of the Vaſſal, as beg 
Payment of Money in the Reddemdo, with Service »ſed a»d wont , which thou 
truly Ward, yet becauſe the. Payment of Money may render it dubious,” 
holdeth in the ſaid Dzeg. /, 3. that it would nor infer Recognition , yet thisW 
nor give ground -to think that Alienation of Lands, Taxt-ward, wonld ea 
from Recognition, becauſe Ward is more clear, and expreſſed| xominatimy! 
Caſualities thereof being Taxed, as the Marriage and Ward- duties :. Wl 
Taxing is but a Liquidation, or Location of theſe Caſualities when they of 
and no alteration of the nature of the Fee z and therefore in the (aid Purſuif 
the inſtance. of La. Carnegie contra Lo. Cranburn, it was not found relevai 
exclude the Recognition, that the Ward was Taxed, 'X 

17. It is alfoclear, that Alienation, whether by [nfeſtment ' holden of 
from the Vaſlal, not exceeding the half of the Fee, inferreth not Recoghili 
ſo much being indulged to the Vaſlal for his convenjency or neceſſity z but 
together, or by Parcels, or by Annualrenc, the major part was Alienat, 00k 
ly that, which then was in the Vaſlals perſon falls under Recognition; WW 
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wary 's and their Heis or Authors, and cheir Succeffors are in this cre cone 

d. n_ the ſame. ground ab Intettieat of the Fee i in Literent, would 

Recognition, becauſe ic exceeds nor rhe halt of che value, Yea, - Rez 

Sig 100, was ound 9g penned by ofancing an Infefrmene m Warrandice: ; for 

Varandice 1s but . hazard in cale of Evidion, nor equivalent co the halt of the 

north of che. Lands granted in Watcandice, unleG the Right of the principal 
Lands were maniteſtly defeftive, Had, Feb, 21. 16323. Cathcart contra Campbet, 
- 48. Recognition is not inferred by ati Alienation ro the Vaſlals appetrand Heir; 

ns he gle courſe of Law, as by 7 Father ro his eldeſt Song, beczule che Fee 
tothe Son after che Pathers deceaſe; Neither was it inferred by 2 

need 'by a Grand-tather, with conſent of his Son to his Oye, who 

Re », by the courſe of Law, Hope, Recognition, Rae contra T.; 


Recognizion was found incurred by a Vaſſals Infetemenc to his el: 


i $00, n Heirs and Aﬀigneys, the Son having diſponed che major pare to 
tanpers; et ſeg th Father who was Vaſſal, did got bind up his Son from Dis 


— _ 


ſjogi o a Clauſe irritant; neither did the Soi rge the Aljenations made 
him ſ ming his Fachers life, Fuly 15. 2674, Sit Charles Erkine contra Forbes 
And, Recognition was. found incurred by the Intefrment of 


lands, by 4 Husbaud to his V Vife in Fee, failing Heirs of his Bodyy al- 
YVite did nor. accept or make uſe of the ſane, bur bruiked by 2 ptior 


Infelement, F+b,'14, 1658. L. £neck contra La , Kpock, And Recog» 
Mou was found to be incytred by an Al Lenarion'by 0-6 Vaſſa to his Brorkerz 
00 tor 2ppearand Heir, but not iccatiarly by the ordinary.coure 
(Lin, (eing'the wt; wighthave had' Children dt his own, and fo his Brother 
bald: nor. be. called liq? facceſſurms, thlels/it were by accidenr, Sporſ, Recog- 
10t . Kings. Advocit and his Son 6ontra BE. Caſils and L, Collane, The Uk 
929, 1672, Lo Haltoun contra E, wortheit, 
W* It is,niore queſtionable, whether Recoguicion is incurred by a conditional 
LEN; On, bearing, if. Yhe \-Superror Conſent, or ſaving the S% wperiors Richts 
wr res Bald in the (aid third. n £7], lib. 3» dedareth, hat 3f-Juch 
© | be. z»ſert, bona fide, Yang "us 0 oh z but contraryways, it ey 
Ie dot ulegcly, 25, when the Vail; eh and Poſſefferh a powerful 
rb the encly, a meh eally ar dr of his Enemy,cotlcerning whom 
wk no. doube of p06 Superior YNuls or if che Superior have declared fl 
DES e contraty.. .... ipe Jargh r.clearigg of this Point, diftintion wo 7 
a of, the} Nature and AER e Clauſe, which may either be Su 
| ty or yt the former caſe. Tradition is enly ide 
luſpended till Ge Jipetion V Vill be kdowng 
re of n, thete tould be ng Re- 
bim.byan inhout Sh of ' Poſſeſſion, beating ex- 
be Property till the Superiors Conſent" wire 
Cie like to the addi io. in ditm i he 
the Property was tranſmitt oF 
Shop ml any £08 i» ;adſtign, -it could. be no All 
ws olutiye, not hindering the cranſt 
| yn Ying the age, thoug trinſiniceed x 
ef  ecogpR_qa, DEcyUl | there is trly tf 
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an Alienation, without the Superiors Conſcat, which is only to. be difanaihy 
- by his diſafſent much ory. ach general Clauſes' as Se/vo jare cajafliber 
Salve jure Swpervorss, avoid Recognition, _ » <1. 2 a'Xx 4 
| wy Receghiina was found pts Þ or burdened by Inhibition agziaſfgh 
V Vard-vaſſal, before the Gitt and Declarator of the Deed, inferring Recopyl 
tion, . ſeing the Creditors Inhibiting did not anoul the Infettment fimply, bay. 
ſo far, as it may be prejudicial. to the ground of the Inhibition, Dec, 16, 1689 
Hay contra L.&ethaik and L. Balegerne, but now reQified by AQ 15, Parl, 1686 
21, Neither was Recognition excluded, becauſe che'Deed inferring Reg 
tion, was done when the Diſponer was druak,not being ro Stupidity, impegizy 
Reaſon, -F#ly 29, 1672. Lo. Haltexn contra E, Northesk, we 
22, To come now to. the Superiors Conſent, ir may be eicher antecedeny 
concomitant, or conſequent to the Alienation z and it may be either expreſs 
cacit, all which will be iufficient to avoid Recognition, albeit many of hl 
not þe ſufficient to make a valid Infeftment, it the ſame be granted by the Vx 
ſal, to be holden from him of the Superior, which by our cuſtom 1s null ti} 
be confirmed g Craig in the forementioned Dieg, 3, relates the opinion of te 
Feudiſts, whereunto he agrees, that if the Vaſſals Fee be granted to him, hj 
Heirs. and Aſigneys whatſoever, that thereby there is granted, a general antere 
dent conſent of the Superior to his Vaſſal, to Alienat or Afhgn ro whom h 
pleaſeth: But the contrary was found in the caſe of the La. Carnegie contra 
Cranburn, Feb, 5. 1663, and that the Diſpofition ro Aſhgneys did only impar 
2 power to Aſſign the Diſpoſition, before Infefrment raken thereupon, . 
- .. 133, There is no queſtion but che Supeciors Confirmation is ſufficient, wa 
the Kings Confirmation, though wicbour a Novodewar, albeit it may paſs ui 
chequer, without the Loon and advertency of the Recognition incurred,.. 
was tound ſufficient, being done before che Donatar of Recognition was lafeſt, Hs 
Recognition, Ree contra, L, Xebie, Which Confirmation doth ſecure ag Ut 
Recognition, falling by that Tnfeftment Confirmed, ' but doth not ſecure apain Pk 
Recognition upon other ſubaltern Infeftments not Confirmed, which are notcayſW &.. 
lidered to be known by the King or his Officers, without a Novedamu, will ;, 
imports but 2 paſſing trom Recogaition by the Infeftment Confirmed, butnotul, 
import an abſolute Ratification pro omni jore, Feb, 6, 1673- Lo, Halteny cont = 


E, Weems. The like was found, Feb,23.1681. Hay contra Creditors of Maitk 
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And a Donatar of Recognition, having granted Precepr of Clare conftit, acknow 
ledging the Vaſlals Right, was found thereby excluded; albeit the Precept'dil Dil 
bear,. 7 be in Obediencr, of Precepts out of the Chancellary, yer bore quevilill au... 
£26 conſtat, &c, Fune 24, 1668. Gray contra Howiſon and Gray,'© Bur WY; 
periors conſent is not inferred by grafting Charters for Obedience upon App 


ſing, chough, before any Infeftment of the Donarar, Hope Recognition, L.Liklluy 
town contra L, Lethindie, ”" ! 1:0? TT 
4/24, The Superiors Conſent by Hemologition,is als ſufficient to'avoid' Recap i 

£108,25 if it were an expreſs Conſent So if the Superior require the new Vaſlla@- ... 
_ Sub-yaſſal, to perform the Services due out of the Fee ; for thereby he acknowMaic 


ledges him Vaſlal,as is obſerved by Cyazg,in the caſe berwixt the 'L. Calderwlillings 
& Maxwel of Calderhead. Or if the Superior ſhould purſne the new Vaſſal tor Wig... 
Avail of his Marriage, Liferent-eſcheat, or other Caſtaliry of che Superiority, Mc... 
. 25, Recognition being incurred, ſo openeth and returneth the Fee to'rh : "L400 
peritor, that no Debt or Deed of the Vella, doth burderithe faine, "But theſe biel 
ly which before that time were eftabliftied by Conſtfit'o! the Skperiar, 9 \.' 
thority of Law;as CEE I NE Ra tnAAE, conform to'the lf "1x. 
ral -Acts of Parliament, But even ſuch being Coilticure aftet che Allen 
whereby Recognition is incurred, ulbeic bona fe, for onerous Cauſes; before! 

Diligence or Deelarator of Recognicion g yet they fall ja conſequence with WA «. 
Authors Right, Had, Feb,8; 1610; E, Buckcleagh chats $tor.- Re goin e. 
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Ye ftenk ail Tick forty the Voflal withbir the Superiore Conſent, -whether pri 
Ml & bp berier, unleſs fuch as -atefer- for the Utility aid Profife tes Inrerels 


"6d, having no Advanragetherein, as before harh'bren ſtowen ih tFe mirter of 
Ward znd Non-entrys for thongh Tacks be Eſtzbliſhed by Ads of Parliament, 
B ot Purchaſers, yer they ate not ſo.ag2inſt Soperiors?®) 
B26, Recognition doth atlo exclude Servitndes upon'the' Fee; by the Vaſſal; 
Bl aithout rhe Superiors Confenr;as Thirhge,e+c. yerthis ill not reach Servicudes, 
Infoduced by long Cuſtom ot Poſſeſſionhd trengehned by Preſctiprion, where- 
the Conſent of all Parties: having Ihrereſt,” is prefuriied, 'that they can never 
ome in thecontrary z for though it wa#noft proper 'to'the Vaſſal to look to his 
Fee, yer the Superior doubeleſs might have interrupted; which would havebeen 
4ifficienc for his owa Iocereſt, And 'Preſcription'-being introduced'to ſecure 
Froperty,and put aniend to Pleas, 'willnot be infringed but upon evidedt grounds, 
$49.26, 1681, Edie contra Thoirs, | HE LS Cahigs os 

© a7, Seing Recogairion'is excluſive of all Tatereſts depending upon the _Vaſſa) 
theretore, all Parties having Intereſt may cornpear and' detend.” '2ope; de attin- 
aias.in faffurm, L. Lagtonw contra L. Lethendie, But there is no neceſfiry to 

-P any {ayecthe Vaſa), ſeingall other Rights tall in conſequentianm, as was found . 
in Subalrern»rights, in the ſaid Caſe, E,*Buckcleugh' coritra Scot, - Though Re- 
cognition be; ordinarly by. way of Aion,” declaring the-Deed upon which it is fn« 
0B .arcedy yera' Donarar ot Recognition being Inteft thereupon, was found 'to have 
Afficient intereſt to purſue, ſucceeding in the Vice," in-reſped of a'prior Decreec 
© £Removiog upon the: Donarars Infetrment upon the(pitt of Recognition, with- 
many preceeding Declarator, Merch 2: 1623, L.Hunthil contra Rutherfoord, 
#2$, In Declarators of Recogaition;cheSuperiorsÞift/is a ſufficient Title withone 
wficuRing the Superiors Right,ualeſs kebe Dilcla or the Vaffals be fingu- 
tk Succeſſors - But the Kings giftis ubſalotely ſufficient; '2nd there will be'rerms 
tor proving the: alienation of -the'major part, and incident diligences'#- 


a aſt all havers,tor produRtion of thew Inieftments, a wodum probationss, Peb,t 7 
(671, Gordon contra Sir Alexander AfccaToch. And whereas gifts of Recogniti- 
wy oabear, the particular Deecs-interring the Vacancy and rerurn of the Fee in the 
OE Kings bands, becauſe general ;gitcs 2re-wot allowable, the 'extraQs of "Sex! 

wy pee ſuſtained, 5# 6ut19 {iter to. inftru@rheſe Deeds; *bur Wartatd was /Sratired 
"EE the Defenders to improve the Seafins,' or Warrafds theredf'and "Ad 


Fall torthe Principals, Fav. 26, 1681, Edie contra ,Thords apid” Dan; Atid 
WEdiligence by Horning was. granted:to the Defenders in the-Recophition, for pl 
«I icibe the-Seafins and Wairends, Feb, 23, 1681, Hay contra Crexityys of Marie, 
Sad Declarator was ſuſtained upon produRion of the Gift, thoughthe Doriarar 
"} ms not. infefr z and though the Heic- whoſe Right was'in queſtion, 'was minors 
*" FS adthouzh his Anchors bound in Warrandice were not called» for the Priviledge 
A Maoriry hath no. effe&. as. to the.Superior, and the Defender onghe to it» 
hat the Flea to his Author, Fay, 28.1681. L. Dex contra Scar, 27 
LOS 29. Diſclamation is when the Vaſſal denyeth his Superior to be his Superior, 
Inch is Diamerrically, oppoſite rothatacknowledgment, which is'neceſfarly im- 
yed in the nature of all Fees, as there is in it the greareſt ingratitude , 2nd 
Wntelore,” Diſclamation, as being much more favourable upon the part of the 
Wprrioc, and. odious, upon the part of che Vaſſal, then Recognition, is not re» 
Irifed. to-proper, Fees by Ward- holdings, bur rakerh place in all Fees: (and thar | 
Woaly when the Vaſſaſdiſclaimech the Superior as tothe whole, or arent wi] 
— Kithe liſcim him co þe Superior in any part of the Fee, he loſerh the whole, '* 
a lamacion taketh noplacc if it proceed thorow ignorance ofthe Vaſlat upon 
en. che caſe is not betwixe the firſt Superior and the. firſt Yaſlal, bue betwixt 
wy Sacceſlors, avif the. Vaſſal ſhouid-teny a perſon to be his Superiors Heir in 
iyparivrity, chroughaty A of his being lawful Heir; or of hisbe« 
Xx 2 wg 
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ivg that Heir, to whom.the Superiority.is provideds as being!to! Heirs-male'opg WY | 
Taulzie: Buztmuch PE oe is ſingular: Succefſor to the.firlt Sy, W- 
. perior, or the Yaſlal is ſingular Succeſſor to the former 7 aflal ; Inall which thee 
be frequent and probable grounds of doubt and 'miſtake, Secondly, Theit : 
ground of Doubt may. be when the Queſtion. is about ſome part. of the, Bag,  j 
as-whether ſuch a- picee of Land, which is. in queſtion, be. a part of: the 
' Fee or not; or as when,the Fiar hath ſeveral Conterminous Tenements,: holdkz W 
' of diyers, Superiors, if be affirm any Parcel notto be a Part and Pertinent holdgn 
_ of the Superior acclaiming, . but of the other 3-in that cate the Yafſalsnor ackngy. 
_ledging the Superior, will not be accounted DiſgJamation,: ifthe Vaſlzh havea 
lnfettment,.. to which the Ground in queſtion may be:reterred'5' bir if he huje 
none, and yet pollck, it is of no impore;to excuſe from Recognition 5, : Audits 
fore, though ordinarly it be keld, that a:$uperior-purſuing his Fafſal for any-Dy 
'ty or Caſuality,needs not inſtru@that he is Superior! or-that the Defender .igh 
Pafſal, but that it proves itſelf, unleſs he Diſclaimz -aswas found; Hope Sapericr, 
Viſcount of Stormont contra-Grart : But thatmuſt beunderſtood, : when the:6þe 
isclear, and when he is direRly Diſclaimed3 yet he may chooſe either to makeuſe 
of the Diſclamation, or inſtruQ his Title, and ſo proceed, March; 126: 1628, bw. 
glaſs contra L. Wedderbyrn, . The main Queſtion-is, [whether | Diſclamation a 
be:otherways than Judicially 3 Craig anſwers the cafe,” as to Extrajudicial wor 
"Thet theſe are not ordinarly noticed in: mu caſes, as extrajudicial' Confeſſions, und 
_ the like 5, but as to extrajudicial Deeds of ihe F aſſal, as if he ſhould take l[nfſeftigh 


fromany other than his Superior, -it: would be as:real a |Diſclamation as any ye. 
balone judicialy could be 3 butunder the ſame Limitation, if it were dongal 


| * Knowledge, and out of Contempt of: the Superior. - . fd 
©:+.30. Purprefture or Purpryfion, is the: Fafſals going without his bounds, andij 


& 
- 


. croaching upon the Property of his-Supertor 3' for Purpryſes fignifie Precink 
_and_ Marches. The ground of jt is from the fidelity and gratitude the Vaſlal owah MW dhe 
. 20 the Superior 3 and therefore ſhould: not invade his Inheritance; but this int i wwe 
+ _kxtended to, Jacroachments upon the$uperiors Commonty, as Craig relatethth 6 
.Qpinion'of the ,Lawers in his time, in a Purpryfion . moved by the Conſtablsi 
Dundee againſt the Town of Innerkgithing. But where the Superior hath'de 
-Rightof Property, Burdened and Barred-with a: Right of common Paſturapesb 
gired by.the ;Faſſal by Conſent or Preſcription, which though it marreth the & 
af the Superiors Property,ſo that he cannot Till or Manure the ſame in preſ6 
dice of the Paſlurage, yet he remains dire& Proprietarz and if Coal were fotnl 
in that ground, it would be hisalone 7 - In which caſe, \if the Faſſal ſhould Ri 
out and labour that Ground, whereof he got common' Pafturapge, it wouldk 
;  Purpryſion, as isclear inthe caſe of the common Moors, diſponed to noneby! 
King in Property 3 and therefore yet belonging to His Majeſty in Property, tit 
Riyiog-out, -or appropriating whereof, is declared Purpryſion, Parliamt 
F600, cap, 5. ES: = 
--Parpreſtire muſt alſo be a known and manifeſt Incroachment,as if a 7 aſſal (howJn te # 
exclude a-Superior from a conſiderable part ofa Tenement 3 but when itisbw. 
Marches it isnot ſuſtained, unleſs they be (clearly manifeſt by Mareh-ſtonesF 
that there- hath been an antecedent Cognition of the Marches; and. there Pop 
the-4&ion is either turned into a Cognition, or at 'leaſt before Anſwer, a pre 
Miſſion is granted to cognoſce. Purpreitape'is thought'to be incurred by Inctaanl ul: 
ment upon the High-ways, and publick Rivers, as belonging to the Kingyg ® Wy 
it could be! inferred againſt no other than his Yaſſal 3 and it being ſo ordinatfill tu 
Equrle of time, :tochange the-High-ways, or rather for the High. ways to cul $21 
whenthere becomes any impaſſibleneſstherein, there are other Statutes app 5: 
£d for ſecuring thereof upon far leſs Certification than Purpreſture; fo thatlmn mil 
ccivett could hardly be inferred upon that ground. PurpreFure was only WE IP 
competent to be cognoſeed by Barons, comprehending Superior Dignity" The 


bo 


s 4, 8: 
i 8 "2D 
of Fo Bas, LF 
OA 
- 4 m * va 
+ OO ET. 
k- 2. Poe 4 
Go "£350 ee < -.# - 
: - ea 2 + 
ad - ELSE I - 
s i *, 
_ 
x 7 
T A F F 
- 
- 


- * : : 
i 


_ 


*. 


' tage of their Yaſlals or Sub-vaſlale, Porl, 1 ge. it belongs; 

b t | | F cap. 79. Bat now-1t h 

"qe of their yaſuloor $abyvaſlale, Pork 2477, cep, 79. Bat now it belongs; 
*4 the Lor 'Seflion,! as all other Recognitions do. 


Si.Croig bath largely and learnedlyTreated of other/ Feudal Delinquences : ad- 
Se the Feudal Cuſtoms of the neighbouring Nations, and the Opinions of: 
Sp carned Fevdiizs thereupon; both generally and/particularly; *enumerating: 
Koſt ordinary Delinquences, for which they hold Faſ(lals to loſe:theis. Fees 3 
{goth allo: give his own Opinion, how far theſe or the like would: be fuſtained/ 
with ug, but adduceth lutle what had been ſuſtained. - But: this much in general; 
Mat wntiores pene nobis ſemper placuere : Andin Concluſion lib, 3. Diegeſ; 6. be' 
akes Superiors loſe their Superiority, and the ſame to befal to their Yaſſals; for 
te fame Delinquences, for which the Yaffals loſe their Fee, to their Superior, 
cept what concerns the Honour and Reverencedue by Y #ſlals totheir Superior" 
vhich therefore. will-not conſiſt with attributing the Feudal Deliaquences to 
vratitude, which can hardly be underſtood to give riſe to the Superiors Joſing 
| ma 3, and therefore it muſt be from.that mutual Friendſhip and Fide» 
ſxy. betwixt the Superior and Yaſlal, ariſing from the Feudal ContraQt, Since his 
ime, there hath ſcarce any thing been obſerved in relation-to Recognition, or Am- 
miſſion of [nfeftments upon Feudal Delinquences, except what concerns Alienas 
tan of proper Fees, or Ward. holdings, without the Superiors conſentz or what 
wy concern Recognition, as it is imployed/in Forefaultures fo that we ate yet 
ek to infer the Feudal Delinquences,reſulutive of Infeftments from the na« 
hue of theſe Rights : And though Craig hath not gone near the lengthof Forraign 
mdiſts; in. aligning the Specialities reſolving Fees z yet it we ſhould go his 
moth,” there would be found few unquarrelable Rights of Superiority, or Pro- 
xeny'40 the Kingdom, but which, mighe ina conſiderable time, give ground e- 
oggh to, extinguiſh the Right; .. either of the Superior or  Vaſſal : And 
lice no ſuck thing hath been moved upon either part, the general Acquieſcence 
{th Nation muſt make theſe Delinquences. reſolutive of zateftments, much nar- 
tower, and much; giore upon the 7aſlals part than the Superiots; for our Cuſtom 
pf. never given the /aſlal the. Right of the Superiority upon the Delinquences 
the Superior, SES ate anti ae $4 0 | iP 
MiliFce, you, and Liferents by Infeftments, . do neceſlarly imply ani acknow- 
dament of the Superior, and fidelity .to bim, and thence only, and not from 
aitude ought the Cauſes of diſolving Fees be deduced; for though pure Dona» 
tionsare difolved by attrocious .ingratnude, | yet the moſt proper Fees were never 
pure Dooations, but were from 1nnominate Contradts, Do u# faciass' and the 
kryices due thereby, were not by- way of gratitude, but by way of ſpecial Con- 
tradi And there is. moſt ofpure Donation in the moſt improper Fees, ſuch as 
Bench and Mortification, which are almoft Allodial 5 and yet the feweſt refolu- 
weNelic:quences are in theſez and Feu-ferms were at firſt granted for cultiva- 
tg Barren Grounds, and. paying a Feu-duty, or Canon out of themz and where 
" fity have a conſiderable Kent, they are far, from being purely gratuitous, and 
Hl fe father perpetual Locations. And jn moſt. Fees of all. kinds, they are not ons 
wlll jCafualities but Profites 3 and therefore,the' Delinquences reſolving them, ſhould 
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0 leither be extended nor eſteemed equal, but ſhould be much more ſuſtained in. 
All Proper Fees; or Ward-holdings, importing perſonal or military Service, than in 
WF Uproper Fees, Yet all Infeftments being in the Terms and Tenor of Fees. they 
Hl maſt have a Reddendo and acknowledgement of the Superior and fidelity too, not 
ja ly 23 Obligments, bur as reſolutive Conditions implyed therein ; and therefore 
Hy Filtal and open diſowning the Superior by Difclamaiton, or Infidelity, in breach 
wy Truſt, ſhould fromthe nature of the Feudal Contra: reſolve the ſame. 
oh £4 2: Though breach of Truſt bea general Term, . the extent whereof is not de- 
my Ewiced ; yet certainly it, muſt import. the Vaſlals being AQor or Acceffory in 


Sabyring of in taking away the life of the Superior, or Mutilating or Wound- 


> Sw 


1 glia, or in taking away his Right of Superiority :Under which Acceſſion may, be 
TY | Xx3 | juſtly 
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and-Council-to the Superior, by which the Vaffal can be” acceſſory to'd6 
attrocious:Deed againſt the Life and Blood of the Superior, but againſt ay 
Infamy imay-befal him, or any great derriment 411 tits 'Eſftate '* and fo wititat 


to Deeds of burt or diffrace to his Wife or Childten'by Adiiltery, Fortiichtid 
or atrocious Violence upon their perſons, or atteiripts thereunto z and ny gh 
extend to the revealing 'of the Superiars Secrets, 'or not defenditig him againfthi 
' Entmics, or ſuch as artack him, or deſerting him''in that Caſe 3 andin caſey. 
neceffary flight, by overpoweritg, in not crying for Help and Relief; dd 
lawful War, in not-coticarring with him, or deferting him, while. with at pie. 
bability ofprevailing, be ftood'in Hy, if the Vaſſal were then near himy buti 
will not import his Concourſe aGive in private Quarrelsby force of Arms, wiid 
arenot watrantable. | h [37A 
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queſtioned, during the life of both parties. bs 
— There are multitudes of Specialities propoſed by Craig, as Delinquences xa 
ving Fees,” not'only melation'to the Superior, his Perſon and Family z butd: 
foof invading his Houſe,  befieging the ſame, or entering itby force, or inf Miki 
iog his Property, which isthe-ground of Purpryfſon, acknowledged by our Www! 
om 3 orby denying or tefaſing to ſhow the Superior the Marches of KOs f W's 
_ denying any part of it to' be hofden of him, or not ſhowing bim his Holding ul Mitk 
Inveſtiture, being folemily called'to that purpoſe © ( which'take no place withus Wait 
for-our-ordinary Cuſtom for' Superiors as well asothers, is to. purſue Imprc wi Milan 
ons of their Yaſſals Rights, wherein the Certification isnot the loſGof the Feet 
'the -preſatpptive falſity of rhe Writs ) or the denying todo juſtice to Super 
buralHoinrdation'to the Fee, if he'waſte or deteriorat it ;* Yea, in relaticm® 
cheFaffals own Perſon, as if he fall in Tnceſt,' or if he Kill his Brother, or aw Whuh 
mit any Piracide, orif be contrat2 Friendſhip With the TEhemies of his Supp 
Andgencrally, 'wharever may*make hith unfit or unworthy co attend his Sajot Wade 
or, or to'betn lis Ovurtz but none of theſe are implyed in. the Fidelity, oh 
Vallal. There be aWo-fpecid] groundsof ReſblutiofiorExctinQion of Feesby dal 
neuter Nature or Tenortherebf, as 'Fets betome cxrith ob now ſolutvm' cant ut 


Head) s of Property. $. 58.” 
K -/ 4 Joh hold, ary the delinquence of Vakals; Conjuel, "ok Flite nous, 
Wme extin& and return to the Superiorz-bur Heret: , or feiida cveters, do 
hat come extin@t as.to the delinquent Vaſfal, and his dents, and is not 
. ned to the Superior, but divolved to the next Collateral of the delinquent 
| - I, deſcending from the GrftVaſſal, whio 'would' have ſucceeded, if the des 
zent Yaſſal had died without [ue and who muſt enter 'Heir to' the delins 
Fs Predeceſsor 3 but in this the Intereſt of the Superior is too far reltri- 
d;' for we bave no Cuſtgm nor Tenor to enter any perſon Heir to'a' Defuni@; 
while a nearer Heir is exiſtent, whatſoever his Delinquence be, except Pericide. 
fe-doth alſo move this Queſtion, that if the Yaſsal have committed” a Feudal 
Delict againſt the Superior, and a publick Crime inferring Forefaulture, whether 
efec would fall roche King, or to the Superior, or if the firſt Sentence of For- 
flare, or Recognition would prevail: bur does notdeterniineit. Yet the firſt 
Delioquence is ſuthcient to extinguiſh the Fee, if inſiſted in, and muſt give the pre- 
krence3 for the Sentence of Forfaulture or Recognition js but Declaratory; and 
lah effect, not from the Sentence, but from the Deed inferring its | There' is 
erence, whether the Delinquence inferring Recognition, was before the 
Fila was aQually Entered,or after 5 but it is more queſtionable, whether Re: 
jtion would be incurred by the deeds of the appearand Heir in his Predeceſ- 
ſarlife ; which could have noeffed as to Collaterals, who are not alioqus ſucceſ- 
fark. ſing they may be excluded by a Deſcendent, which in men is always in 
: And if the Heir apparent die before his Predeceſſor, it can have noeffe& 
wexclude either his Collateralsor Deſcendertts | 3 and it is more probable, that 
on. the Heir apparent ſhould ſurvive, he-would not be gxcluged, ſens Feu: 
Hurrah {ox now ſo lictle extended: ©  ; 
-34 lthath been much and long. deaied,-and is not yet decided, wherhet 
cognition can be incurred for any attrocious Deeds done by Sub-vaſlals, w 
#6 Superior might claim the [Right of the Sub-vaſfals Fee to fall:to hint by 
leenition 3 Or, Whether Recognition can only be incurred by the deeds of the 
mediat Yaſſal, There, wes #caſe in queſtion, where a Sub-valſal. tofe in yy 
gaſttheKing,whereby his Fee, as all his other Kights, were confiſearetothe Ting 
y fo aulture,whigh could but confiſcate them-as they were. in bis perſon, ok 
le Burden of all real Rights of Liferent, Antiualrent, or-other ſubaltery.[ofefts, 
mo the forefaulted Perſon x »Bur\.if the Fotefaulture of the Sub»vaſlal did - 
N van rehend' Recognition, the Sub-vaſials Fee would fall ro the King, and” 
ky to his Donatar, without any real Right or Burden contraQted' by! - for- 
whe Perſon, except ſuch as were confirmed by the King, either by a ſpecial 
Mimation, or by that general. Conſent of the King, inviting; all "ny jets 
Te Eidetr Ward-lands Feu, by'the AR of Barkament 1437:cap.72- W 
ive ſuch Feus,being conſtitute befor the At-of Parl. 1633: cap. 16-Reſdinding: 
U w AR as to the Vaiſals of the Ring and Pritice; as was found, Febz 22. 1674. 
it 07 Hinntles contra Gordon, Nov. 16.1681. Campbel contra 'L. #uchinbrech, and” 
ud wt. wot: And therefore, if Recognition were implyed jo. Sorta RI, nthat 
1 law 0 oved to. infer- a general Rule, that might t: bei dy. 
| ; Deeds againſt "Cootinads qd Fidelicy, committed not _ 
ut nes fat I but by. all ſubaltern-vaſsals, and would nor” _ be 
0; Pp + upon Yeeds of Treaſon committed againſt hiar by his 
4 6 Deg of Atrrocity Jos Biol any other Superior by his = 
”" Wb-vaſal 1d Kill, . Wonnd or betray his Superior. So that the Que-" 
Y bel Oy whether there were any Feudal Contrad or ligation. 
ky betwixt the Ee. and bis Subeyaffals; for if that were, we. 
| Wi af Ga oclr deeds, pot only againRt theit immediay'S 
Yap: though never nd orth 


> | 7 


its proper Puni | 1 pay don WHEK 
ih bbLerLandan Goods to the King.to whom all his Subjec 
though all do notowe the, Feudal Fidelity as Vals 3 and therak 
| win Liferenelcheat, the. Fee returneth to the King, or any ogher Superior 1 4 
its hail Bucthens,it ſeems ſo to return in the Forfaulture of Sub-vallals: 


Recognition take place. as to the Kings it muſt likeways fall co all other Supe ks dh 


| whateverw: theLand be held,whet rWard,Feu,Blenſh,or Mortification,if they 
ve nota Confirmation or Conſent of the Superior, anterior to the Deedy.jn. 
zring-Recogaition, . We ſhall not therefore anticipat the publick determinatini 
bf this 2ueſtions if Cuſtom hath determined it,. that will takeplace; for all þ 


dal Ri ightsare Local, but there-hath nor yet appeared any caſe, by which aDa 


natar by his Gifc and Preſentation, being IJafctt in the Fee of the Kings Sub-vel 
 fal forefaulr, has excluded theſe who had real Rights from the forefaulted perſon 
before the Treaſonable FaQ, though much hath been diſputed upon the Adaf 
Parl. 1584. cap. 2. Concerning the quinquennial Poſefſion of foretaulted Perſons 
eſpecially from the laſt Clauſe thereof, bearing, that no perſon preſented by the 


Kiog to Keuslands forefaulted, nor any Vakal of any Feuer foretaulted, fulik | 


compelled/to produce. their Acquittances of their Feu-mail, or Annualrent of 
their forefaulted Landsof any year preceeding.the Forefaulture; z whichdothday 
ly acknowledge,that when the Feuers Right is forefaulted, his Sub-vaſsals Right 


5 notForefaulted. 
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£5CKIP T1 04 N: is the: common Extingion and: abolifting'o Pal 
8nd. therefore” is reſerved here to the laſt places the Name and 
| whereof” we have: from the Civil' Law ,' wherein Preſcrip« 
tion © ifammtenes largely taken for any Exception, buthath been appropriat 
vg common -Exception in all Cafes, wherebyall Actions and Cauſes are 
by courſe of -timez and-ſo Preſcription bad no further effeR, than' to 

in the Poeſsor-in Paleflion by Exception,” butinot to recover r Pokeſſion, 

and could not-Conſtitute 'ebe Right ofProperty. | 

Þ la this, Pre/cription did chiefly differ from Vſicapion by the antient:Romant 
Law, that Uſucapion did Confſtitute Property, and thereforeis defined by Mos 
defines, L, 3«ff. de Uſecapione 5 Adjed&io vel Acquiſitio dominis per continuationems 
5 lerporis lege definiti- To which' »Deſcription the name doth b ago 

for, Vſ#: capere ef# capere ex Oſu ant Poſeſfwne,totake or acquire by Ulepr Poleſſic 
onz But-every Potlcfhion was not ſu cient, unleſsit were a Polleſfion as 'Pro- 
or for the Poſſefſors own uſe only-: So Detention of any thing i) the Name 
and for the uſe of another, and for the Poſlefſor only in cart} a6 a Pledge or 

Wadiet, cannot' Conftitute Property. 

As to the time Se for Uſucapion, Moveables are acquited by con? 
inal Poſſeſſion for one year, L, 10. fj.de Oſucapion, Inſt, eod. in principio, And 
Innoveables being in H[raly by the-ſpacerof two years: Other Immoveables' by 
the ſpace of ten years, againſt theſe in'the ſame Province 5 and'tewenty years as 
giluſt theſe. out of the ſame Province, Huh. wale fidei, C. de preſevipt. longitexpdriv. 
ſromwhich common Rule, ſome Caſes of greateſt tnoment were exceptedz'' Ag 
fiſt, publick Rights belonging ro-Emperorsand Kings, which ( as all do agree 
aud be acquired by Ufſucapion or-Preſcription in leſs than thirty or fort 

yours, and: many think by no leſs thaw an: hundred years, or immemortal Poffeffis 
bends, Things belonging to Cities, which in fome caſes'couldinot 

without an hundzed years Poſleſſion,at leaſt without thirty orfourty years. 
Thraly, - Bbings belonging to the Church, againſt which ng othericatiac quireby 
Inkriptiod.inrlefs than/fourty years 3 - and” againſt the Church of 'Kojve- by beck 
dſriniledge,: by the ſpace of an bundred years onlys The Recent Rvwaw* Za 
kahtaken off all differences betwixt Oſiicapion and Preferiptioh, Tit!%de') 
hf. whereby in either.caſe Properey is acquired# Yet in theordinary Acceptas 
tion, Preſcription, which: is ſhort in Moveables, is commonly called once ; 
luve make only uſe of the'name of Preſcription for both. : | 
4 lo: Preſcription or Ofucapion/* amonglt the: Romans, were r 
fling) Continuation of Poſſeſhon uninterrupted; bone fides,, Ti, bellde | 
& kind of Poſſeſſion, and time before-mentioned. As to the Firi#, Preſctiptil 
@unqueſtionably interrupted” by-veal Interruption'or Diſcoritinuation of Pol 
lions. i8alſo interrupted Civily, .by1L15-conteftation, Proceſs, Sc, '' | | 
gy Asto- 80ns fides, or Innocent; Polleſſion required-tn Preſeription, It is cont. 
Walyagreed, that it -isrequiſite at the beginning ofthe: Poſſeſſion'inſhorter: 'Pre- 
igcions, but that it'-is- prefumed ics the longeft Preſcription,” 'The Civil and. 
m-Law: differ in this, tharthe Civit Law-requiral only  Bozew fdew'# the 


bt cata ſo thatif avyperlon aoquire any ching from him,whons tic believeth to 


by Ee pac thereof, and ſo believing beginneth to polleſs TR gh thereafter be 


þ that his Author. was not the true Owner yet Prefcription doth pros 
wby the Canon Law it/progeeds 'not'- ' But if ac- enY* rittie time before 
nended, 'heknoweth' rhe'thing - to miothety Preſcriptivn'ts 

OY Mok, though Preſcription werednded, f.the Rightof another appears. 


a f | ID hold, that irireconſeientie, the Polſehor is obliged to're= 


Wqunleſsrt knowledge and forbtarance of theO whergdoth Rack or eſs 
never ergoer pare no/plagw Ine caſe of the 1gn04 
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.*.6,.In-either caſe it is-contraverted,. whether he who' 
Authors Right be; Bone fideiy or 


| Re itle, 
ſuf len 


cient alone to Conſtitute the Property, to whichthere is requiſite the Aathos 

Tight, and the tranſmiſſion __ thereof 3. but-+to. P reſcription,; the *mander:d 
ranſmiſſion is enough; far Bona fides and Continuationof Pofſeflion lapgind 

the reſt. => by: Fw IT G \,, b123.8 

©. 9. Preſcription although-it be by poſuive Law, founded: upon Utility more Il ©; 

than upon Equity, the IntrodaGion whereof, , the Rowary aſcribed to themſelvey 

yet hath: it, been ſince ,received by moſt Nations; but not ſo-as toibe counted» 
onglt the Laws of Nationsy becauſe itisnot the ſame, but different in; divert 

ations, asto:the Matter, Manner and Titneofitz andtherefore; Nationsunderud. 


+ 
IS” 


FY 


common. Authority,do not preſeribe properly againſt eachiother,albeirbyoag 


... Lhe Grounds and Reaſons of Preſcription, -are Fir, publick' Utility; New 
minia rerum fit znceria, neve lites ſint perpetue.; Andalſo becauſe the Law accowF 
eth.it. asa Derelidion of the Owners: Right, if be ownit- cor, neither purldeſt 
yichia fuch a,zime. '£. x..1b. 4, 4. 1.Jeſts ead-Iothe Givi). Law choogh Prelaif I ing 
B FFAgEe 2} Finds ot. things, Moveable:and: Immoveable,. yet-with 0 Wy q 
Exceptions, Fints; Theſe things.that are nat in Commerce;-as they. are | not I inn, 
pale of expreſs Alienation, ſo.neither of. Parſeription. - Servielly Things Ga Wiles 
whereunto,for Utilities ſake, to repreſsthat frequent Vices the Law.bath api BN livin 
igherentand real Vitioſity, that paſſeth with the thing Stollento all ſingulat IN mie 
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PT 27 Preſcriptions, NT 353 
Yor; andtherefore though ſuch things be acquized by a juſt Title, thoogh tor 
Fuſe onerous, 'and an equivalent price,” and by contnivtation of Pufſeiſion bond 
fide, yet Preſcription taketh no'effe& becauſe of the inherent Vitioſiry. - The 
like is to be underſtood of Rapine or violent Poffeffion+ Yer the Frutts and: Pro- 
tis of fuch things belong to the bona fide” Pofieffor, rather by thar-Right that 
vlloweth Poſſeſſion, bore fideis ( Ot which formerly in the Title, real Rights, ) 
ban by. Preſcription; Thirdly, It runneth'nor againſt Pupils by the "Civil Law, 
thgugh ſome think that it is not to be underſ}ood of their" Moveables » yet itrun- 
A againſt other Minors, but they may be reſtored if they purſue for Reftituci> 
of, in the*time and manner preſcribed in Law, | _ 

141, "Tocome now cloſs to our Law concerning Preſcription, our common Rule 
of Preſcription' isby the courſe of fourty years, both in Moveables 'and Immo- 
vables, Obligations, AQtions, Ads, Decreets, and generally all Rights, as well 
paioſt theſe abfent as preſent, we have'not theſe differences, which we have 
ſown were in the Civi] Law ;, and becauſe our Preſcription is fo long, "there is 
lile queſtion with us, de boa fide. But there muſt be'continual Potleffion free 
fom interruption, and in Lands and other Fees, a Title, of which hereafter. 

12, By our antient Cuſtom,there w#s no place for Preſcription in any caſe, which . 
hath been CorreRed by our Statates, butas to Jong and ſhort Preſcription. Firſt; 
xto perſonal Rights, in Parl. 1469, cap. 28, and Part. 1474. cap. 54-" It is Statute, 
that as to all Obligations that ſhould be purſued thereafter, and that were not 
then depending in Law, bef''re the making of thar Acts that it the Creditor did 
wot follow or purſue the Obligation within the ſpace of fourty years, and take 
Document thereupon, the ſame ſhall be preſcribed and. of no Avail : Which 
vatute, becauſe it mentions only Oligations, *( that is to ſay, fimple Obligations) 
Wis extendcd to others, as Contracts of Marriage, Feb. 26-1622. Hamilton 
etira Lo. Sinclar « But afterward it hath beech ordinarly extendedeven to Con- 
tat of Marrizge,, whereupon Marriage followed, Nov: 27. 1630; Eavder con- 
ts Cilmiln, Dec 2.3. 1630. Oglvie contra Lo. Ogitvit, © It was alſo'extended to 
Teſtaments, Func 19. 1627, Lnndit cdiitta L, Balpagoun; - And was alſo extended 
w Purſuits for Tutor .Counts, Hope, Preſcription, It was alſo extended to all 
Decrters, though #» foro corradiGori, ahd this ordained to ſtand as a conſtant 
Prdick, July 26. 1637. Le. Lawers contra Dumbar, EI 
113. Precripton of tourty years was found ſilfficient toConſtitute the Right to F 
atell ina Krk- ſteeple againſt another Xick, purſuing therefore, without inſtru- oe 
ting a Trle whereby they had the Bell, which is not necefifry to be inſtructed, | 
bit is preſumed from Poſſeſſion in Moveables, Dec. 7. 1633: Miniſter and Seſfi- 
wot Aberch:rdo contra Parochioners and Kirk of Chanrie. | 
14 Preſcripiion being odious, the foutty years are accounted, de momento in 
mar: So that it isnot the running, bne the compleating of thefourty years 
that makes Preſcription 3 and therefore, a Writ blank in the Month and Day, ex- 
felting the year, was reckoned from the laſt'of December that yearz and becauſe 
kre was three quarters wanting of fourty years before inſiſting upon the pur- 
kit, thereupon it was ſuſtained, as not preſcribed, Dec. 23. 1630. Ogilvie contra 
lo,Ogitvie, But in regard of the length of this Preſcription, it is, accounted ex 
on fenns; &- non wtili, and fo no abatement for the time of troubles, or ſur- 
ale of Juſtice, even in the caſe of Mortification to Bead-men, Fune 30. 1671. 
i&men of Magdalen Chapelgontra Dryſdale, Long after this Statute there was - ' 
Preſcription of Heretable and real Rights and therefore not of a Decreet of 
Mnding the ground, Hope Preſcription, Currier contra L. L owrifloun, Only it 
MW declared that no perſon ſhould be compelled to produce Procuratories or In- 
"nents of Refignation, Precepts of Clare conſtat, or other Precepts of Seafin of 
or Amualrents, whereof the Heretors and their Authors, or Liferencers, 
= wg Liferents reſerved io their Infeftments, were in Poſſeſſion fourty years to- 
er, their Charters making mention of the Precepts, *the wanting *whereof 
_—.. Yy 2 ſhall 
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het aus no ReduFionethe Charters 40d Selina being extant; Bot t5phh 
+25. But Preſcription of fourty.:yE ts is introduced ofall © hen le aid oth 
Fights, Park 1617 capy13+ where the Hergtors, zbeir Predecel Rue Antion 
polleſſedLand, Annualzent. or other, Heretage by, thempelves, ther oa 
others having theirRights {as by Liferenters, adſetters, Tennenis) or | Wh! | 
fonrty.ytars together, fellowing the, dates of thor Hoteftments, without lay! I» 
terrptions thas ſuch,ſhzll nor be Troubled, Puffucd, or urquieted by His Ma. 
jeſty.and: otber Superiors and Authors, their Hears and Succellors, upof Hy 
ground whatſomever, exceptupon-fal ood, providing ſuch Herctors lhew a Cha 
ger to:them.or their Authors, preceecoing the aids fourty years Poſleiſion, wit 
the Inſtrument of Seaſin following thereupon - Or otherways, Inttrumedts of 
Seaſin one+ior moe, continued and ſtanding together for the 1aid ſpace of toury 
years, either proceedingupon Kerours, or Precepts of Clare conſtat 3 where, by 
Rapding together, it is not meaned Dnreduced, but that either the Vaſſal Ling 
and Brooked by one Seaſin fourty years * Or it be died, that the Sealin was te 
newed to. his Heirs and, ſo. continued, not only the Poſſeſtior, but the $cajp 
fourty years 5 In which the, Continuayion of .Scafins cannot be reckoned, degy 
in die z, becauſe there muſt neceſsarly þe an Interval betwixt the death of the 


loſtitutio 
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rſon - fxſt, Seaſed, .and the Service of t c heir,to whom the Law giVes. annun 0! 
Nnberendi. to conſider whether the Heretage will be ber.eficial Or hurtful, and wh 
accordingly whether be will enter or not, Fep.15-1671 .E. 4rgile contra L.Mczauyh, - F 
tour, And allo. all A@ons upon Fleretable Bonds,. Reverſions, Contratts, o MW ** 


others whatſomeyer, except: everſions Incorporat within theBody of Infeftmens, 

{ed by the Heretorsfor thair Title, 'or Regiltrate in the Regiſter of Reverſion 
Which general Clau'e,yas found 16 extend, to Afios of Redubtion of Rean 
though ifoo orber Air had been Retouged, the Right of Bloo@ preſerides nogy 
apy pertop.may.enter tiqrto his Predeceſior who, Gied hundreds of years dou 
yet it any other were Entereg, be cannot akter fourty years, Tos wes. 
the ſawe by the general AF of Freſcriptign, thougb the Refour was anterice 


#3 


the ſpecial AG of Preſcripgion of, Rerburs, Pur 1, 1617 cap. 13, wheteby Wo: 
E | | & 


: ” 


thereafter are irreducable if not quarrefled withinitwen:y years, Nov. 26, x66; 
' *  "*youngercontra Johnftoun#. In the former vratute It 5 declared, fe 
AQtions of W arrandice ſhall not preſcribe from the date'o? the Bond, or Inleſt 
ment whereupon Warrangice is ſought, but only from the dite of the diſtreh, . 
1. 16, Bur this Preſcription is not to be extended againſt Superiors, upon het 
Vaſſals Poſlcfſion fourty years, though, no Feu, Bleg(h, or ocher Ducy or Cal 
ality be demanded by the Saberies + bepaule the Vaſſals Right ackoow!edgeth th! 
Superiors Right, and his Poſſeſſion, is a Þ the Superiors Poſſeſſion : Yer all Days 
2nd Caſualities chereupon, not purſyed, within fourty years, preſcribe, withol 
Prejudice ro theſe due within fourty years ot the purſuit, Dec, 15. 163 8, Stun 
of Gairptullie contra Comte: adder, jap 
17. Which holdeth in Tack-duties, which preſcrive as to the years precees 
ing tourty,. betore the purſuic, bur ao other, March 1 0, 1627, betwix: two Gle 
ow Men, $potſ: Preſcription, Stuart coitra Fleming. Yet Prelctiption by-pok 


- . ; he | <4 ' . l | | ided No | 
cifing towry years, as part and pertinent, by an Tafeftment,was not Elidedy Beret 
cauſe, before thele fourty years the Poſſcſlors Author had a Tack of the Lang pb 
zueſtion, Feb, 20,1675, Counteſs of Hwray contra Mr, Robert Weyms, chough " 
Fx ale the Land in queſtion was ſeparatum TenemeFum, by 2 diſtin Intefti ent b ? 


bur, became. part and pertinent by being ſo brooked tourry years, By this oth 
taure, Preſcription of Hererable hi, coth not only exclude othet Infefcment ut 
w bpary, bur alſo Anoualtents, Penfions,and all other Righrs , and ſoan Bal; 3 


od &T 


recor poſſefſing tourty years, was found free thereof, Fwy 22,1 534. Fur | [7% 
contra Poſieſſors of Bathkenne!, where the Office of Foireſter and the er) Prep 
were iound preſctived, | "Cx 
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x$,:#:6h this Prefcription there are txcepred'the Rights of Pupils and Mi. 
8; aginft whom Preſcription tans tot turing cheir Minority, fo rhar they 
akec vor (&|Mcſititution, 7» integr om," as im the Civil Lawz which exception 
3 þdfticela;ly Expreſt in the foreſatd Scarvte,and is Extended to all orher Preicrip- 
wo onp of Petiona! Rights or others, Sporſ, Preſcription. D, Zeanox'contra the Exc- 
&6:015 of le xtntier Beatoun, But there 'is no exception of'Rights morrified r6 
piogs uies, 25 Bead-men, Fine 30, 1671, Bead-men' of Magdalane Chappel 
contra Dryſdale, Yet Heriors Hoſpital being tounded to Orpharis and Minors, 
$0d (6 iÞ the' cite ot rhe torefaid Erarure, The Lords found, char Preſcription could 
ove tic 4gaiblt them, Der, 29, 1691, Tho, Fiſher Thefaurer of Herzors Hoſpital 
contra Hepburs of Barefoord, | - $M 
':I9, In heither ot the: Statutes introducing long Preſcription by fourty years, 
Frlicts any mention or proviſion, concerning the manner of the Entry in Poſſcth» 
gn; whether 1t was bona fide peaceable or lawtul, bur only that ic havea. Ticle, and 
becontinued without Jnterruprtion. . Ss 1 
46, The Title in Hetetable Rights, being ground-righrs of Lands or Annual. 
rtfits, % very well diſtinguiſhed, by the laſt Srature, berwixe Conqueſt and He. 
terave; tor, Heretage which hath deſcended by Succeſſion, from a tredeceſſor, is 
content with a more ſ<nder Title, viz, Seafins. without the Wartands or Admi. 
nicles, but only bearing, that they proceed upon Retours or Preceprs of Clare 
tinffar, providing that the Poſſefſion hath been by verrue of theſe Seafins : $9 
that hot only there muſt be Poſſchon tor fourty years rogether, bur Seafigs 
Gntecuriye, proper to the ſeveral Poſlſeffors during that time + But Puircheſers 
malt n6t only have for their Title, a Seatin preceeding the tourty years Ereſerihy 
tv, but if they fonnd upon their proper right, they muſt alio produce a Charcer 

xetding the tourty years, And theretore, though a Purchaſer ſhould poſſeſs 
Forty years; and ſhow his Seaſin anterior thereroz yer would it not be a Title 
Wribreſcriprion, unleſs he produce a Charter betore that rirhe, where, by Charter, 
Mt vot be 'underſtood a ſolemn Charter as'it is diſtinguiſhed from 2 Dilpofſirion 
i Precept. but as ir comprehends theſe, for many valid Inteftments have no Char» 
ef; bur Sealia proceeds upon the Precept of Seafin contained in the. Diſpoſition, 
Aid though a Precept ot Seaſin were only ſhown as the wartand' of the Seafin, 
te fate with tourty yeats Poticiſion by vertue thereof, wonld perte&t Preſcripe 
to: tor the Seafins of themſelves, without Warrand or Adminicle, are bur the 
ations of Nottars, and nor probative yet they are ſufficiently probative, nat 
only by the immediat Wairand or Precept whereupon they p:oceed, but upon 
the tnediat Warrand as if a Seafin be produced with'4 Bond or Obligemear, - to 
git an Intetrment contorm to that Seafin, wide Ti#.3, $.19, But Rurchaſers may 
ll conjoin their own Title and their Authoisz So thar' it he can ſhow in his 
Mathors perſons, conſecutive Seaſins for fourty years, upon Retours or Preceprs 
OClare conflar, and Poſſeſion conform, it will be ſufficient: or it they cannor 
tow tuch Se fins 2nd Poſſ: fion in cheir Authors toc the whole fourty years 5. yet, 
they ſhow the accompliſhment of fourty years by their own Seaſins and Wartands 
thereot, and Pofſ: ion contorm. theſe may compleat the Preſcripcion, 
21, This Statute doth not only (ſecure Righes, and Lands, and Annualrents,” 
of Ourty years peaceable Poſſcfſion cum titulo, but allo other hecetable Rights, 

nas Wadſetsz tor, Regiſtrar or incorporat Reverſions being expreſt as excep- . 
ts, Wadſers muſt be comprehenced 1n the Rule, and all Infefrments for Secu- 
ſy 6r Relict, which do imply a Reverfion incorporar, It will alſo extend to 
nt W Vettmn:nrs of Teindsy tor, though Teinds be ſeparatum Tenementurs from the 
J. Wk, yet both ate ground-rights of the Land, Inteftments of Life-rent, it poſ- 
<0 and unquirrelled tor fourty years, ſhowing their Seafin and the Warrand or 
ro WY mimicle thereof, the ſame would make the Liferent fight irreducible, or mighe 
Fd Preſcription, being joined to the Authors Rights, yeas. this Starutehath 
mx extended to long Tacks of Latids, Teinds or others, not to make them 
-" WXpx inal, bur unquarrelable during their time, Yy3-. m7 oO 
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a2: A Right to Teinds mry be preſcribed, as;well as other Righes, by fan. 
ty. years Poſſeſſion, bur a, Right tq by-gone Teinds, being touaded in publich' 
Law, preſeribes not, except'as to the by-gones before four: y year! and the Þgfs 
ſcfſor cannot preſcribe an abſolute immunity and freedom from. payment withiq 
the tourty years, and in time coming, ſeing all Lands in Scotland by Law are lys 
able io Teind, except ſuch asnever payed any, being cum decims inclufis, orhes 
longing to the Cyſtertian Order, Templers and Holpitallers, or Gleibs, Feb, q, 
"2666, E. Panmure contra Parochioners of. | Fog 
* 123. This Statute isalſo extended unto R ighrs of Patronage, or Offices which 
are_Heretable-rights, though they be not always conſtitute or continued by Ig, 
feftimenc ; yer Fourty years Poſlcfſion by the ocig:nal Kighr in the firſt Acquirer, 
or by the. Continuation in their Succeſſors, doth eſtabliſh their Rights againſt a 
quarrelling by RecuRtion or, Declarator, Yea, this Statute is exteaded to | 
Tacks, (which.it cled with Fourty years peaceable Poſſeffion,either in the Tacks, 
man, or his, Aſſigneys, or their Heirs, who need no Service ) cannot be qua. 
relied, but Rang yalid, not only tor theſe Fourty years, but for all {ubſequent 
rears unexpired : As was found in a Tack of Teinds, though ſet without cons 
{ent of the Patron, and the Bolls liquidat to Ten Shiling, Fly 7, 1677. Parſon 
of Preſtonhaugh contra his Parochioners, 3 | 
*24, Itisalſo extended to Thirlage and Multures, with any antecedent Admj- 
nicle, as by Inrolmeat of Court ; and generally to all Se: yitudes, though there 
be no more antecedent _Ticle, but part and pertinent of the dominant Tenement, 
either expteſt or implyed ; as was tound in the caſe of a Paſturage and She'lling, 
#[beir there was produced an old Tack, bearing, to be granted to the Poſſeſſo, 
or his Predeceſſor, Nov, 2.7. 1677. Grant of Ballindallech contra Grant of Balyg, 
Whereupon it was alledged. thar a Tennent poſſeſſing by Tack from his Maſter, 
could nor Preſcribe agaipſt him, which was not reſpected in this caſe, nor in that 
of the Counteſs of Myrray contra Weyms, Feb, 20,, 1675, The like Fnly 14 
©1675. Colledge of Aberdene contra E, Northesk. But all Annual Preſtations 
Preceeding Fourty years Preſcrive, though conſtantly payed for Thirty nine 
years, every year being a ſeveral Obligment, though in one Writ, Preſctive 
ſeverally, Fn, 19, 1669, E- 4thol contra L.Strowan, Itholds alſo in Annuab 
Tents, Faly 22. 1671,, and Feb.7, 1672, Blair of Balleik contra Blair of Denbtud, 
Bur it cannot be extended to Preſcrive againſt a Superior, for not Paymeat 
the Reddendo, becauſe. a Right of Property cannot confiſt without Superiority, 
unleſs there be a Right, taken from another Superior. | = 
"25+ Pre(cription doth not only exclude the preference of other better Rights, 
which if inſiſted upon withjn Preſcription, would have been preferred as antes 
rior, and thereby the poſterior Right reduced as 4 now habepte poteſtatem. Bl 
all ground of Recuction-by the Kin?, or other Superiors or 4uthors, is excluded 
Fo that the neglect of the Kings Officers cannot be obtruded by the 4& of Pat 
liaments. declaring that their neglecs ſhall nor prejudge the. King, neither any 
- Nulliry,in the Titles of Preſcription, except it be in the Eſſentials thereof : $0, 
Preſcription cannor ſuſtain a perpetual Tack without Iſh, which is eſſential chets 
to z nor a Seaſin without a Symbol, generally or particular'y, or not given upol 
the Ground of the Land, Bur all R:quifices in Rights introduced by Cuſtom 
Statute, and not effential thereto, are cutoff by Preſcription, = 
-26, Themiin Exception or Reply againſt Preſcription, is Interruption, not 
Iy by the diſcontinuing the Poſſeſſion, of the whole, but alſo of a part, which 
+ found {ufficient to interrupt the Preſcription as to the whole ; as an Infefrment® 
Thirlage and Poſſeffion of Corns growing upon the Lands, was found ſufficientl === 
exciude the Preſcriprion of the Multuces of all Grain, Fune 26,1635: Lan ny 
tour contra Hume of Foord, So likeways, Payment of Annualrents withio Fol on *new 
ty years, "interrupts Preſcription of Bonds, and that not only as to the Party 
ing, bur Paymenr'wade by the pritcipal Debitor was found to interrupt Pre apy - 
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then in acquirenda poſſeſſione, by Pre{cription, and peirher having a fuflivient Rik "IN * 
Couſtitute before, uvlelsrhe Parry Warned and Citeds, had diſcontinued bBok Nl 
ſeſſion for a year atleaſt, Fen.13; 1680. Brown contra Town of Kirkeudbrigh, ©; 


%, 


27:Preſcription as tothe King, was found ſufficently interrupted by the Kings Lop 
ters, publiſhed at the Croſs of the Headeburgh of the Shire, where. the Landgig 
queſtion lye, without Citation or Charge, March. 30.1630: E. Momteith contra 1 
Tbere was then an A& of Sederunt made penult of March 3630.upon aL 
from the King to the Lords of Seſfion, bearing, that inreſpet® by the At of Prejeriy 
Hon, 1617. All Heretable Rights cled with fourhy years Poſſeſſion, are declared ing 
ducible, unleſs they bad been quarrelled within the ſpace ef fourty years preceeding thay 4 
aud Liberty grented,to intent Aions within the ſpace of thirteen years afier. the date of 
the ſeid 47, to interrupt Preſcriptions, «lbeit there had been no Interruption far 
zears before the ſaid AF; And His Majeſty rejolving to uſe Interruption within the ſpace 
of thirteen years,of Deeds done to the prejudice of the Crown, for preſervation of his Mg. 
Jeifies Right and 4@ions competent to Him and. His Succeſſars, for that effe®, ſeings 
wnltitude that may be concerned therein, cannot commodiouſly be Summoned perjongh, 
or at their dwelling-places, within the ſaids thirteen years, which. were. to expire iy 
© June 1630. And it being n«ccflar that ſome ſolemn Ad ſhould be'done, tote 
© ſtifie the Kings will and reſolutiou, to proſecute: Attions, , in his own time, which 
"could not be more properly and conveniently done, nor by.inſerting. and publy 
© ſhing as follows; Therefore his Majeſtyappointed bis Declaration for proſecuti 
©his Rights,to be inſert in the Books of Sederunt, and Letters thereupon dire 
© to be publiſhed at the Mercat-crofs of Edi-burgh,and other places needful> And 
© defired the Lords to declare the ſame,to have the force;of a Legalapd Layfully 
*rerruption. Which the Lords enacted to be done accordingly, asto the panig 
Jars therein-contained ; and ifſued Letters. of Publication at the Mercat-croks of 
Edinburgh, and other Mercat-croſles of the Kingdom,.. where the Lands and i 


rohies lye, or where the perſons interreſſed therein reſide, and-at the ſaid Mercer 
croſs of Edinburgh and Peer of Leith, for theſe without the , Kingdom:Whidh 
AC of Sederwnt ' was Ratified, Parl. 1633. cap, 12. Which Letter ,aud Ady, a 
tended to his Majeſties Annexed and Non-annexed Property, whereofthe Fam, 

Duties, and Feusfarms were counted for in Exchequer,. ſincethe Month af Aug, 
T455- and to the Principality, and to the Erection of.,Benefices, Spiritualityn 
Temporality , Patronage of Kirks pertaining to his Majeſty and-bis Fredecefſo 

' Regalities and Heretable Offices, any of the faidsparticulars. being, uglawſullyDi 
paned againſt the Laws and AQ of Parliament ; and likewiſe. again chatgivgel 
Ward in Blenſhor Taxt-ward, . granted by the King or, his Predeceſſors:inalah 
Minority, and not Ratified by, any King or Prince in their: Majority 3/ and:biages 

" Jadice to any perſon of their lawful Defences.in, Agions to. be intented: by ki 
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VC 
_ In Preſcription this is a general Exception, confranon nalentens agere non curtitjne i yea 
ſeriptioz and thefore Bonds preſcribe not. from their dates, ; but from. the'Temd Ml 5a 
| ment, Feb, 17..1665. Batter contra Graye. June, 23. 1675» Bruce contra! ou bt; 
And obibition piricabes from the Date ofibe.1a&_Exerations. and not:Gandd 
Regiſtration, Feb, x9.1680, Latefoet contra Preſtevs. ; $0 an-ObligmentbyaG® I thy 
cioner in a Contraft of Marriage, obliging to. imploy 4 Sum for a Wiſfesulejolnl With: 
oy to rap from her Hurbands death, July 5. 3665, Mock. coutea Srer i Ye 
ment, ſeing he bad given a Liferepteright, which would have excluded him YN athi 
ay Action that ap g hays abtaingd Falleſons angd.thag he, was not obligeg 10 I ly: 
De rUOr Or ca 00,1, ' is caſe more than.in the Preſeription MI ONSITE } 5 7 
Ga Janes, i#0,2$41666,E. Zaxderdale. contra, Vilce Oxinfoord, Thelike, JOY why 
pt + COLIN 1 Thomſon, .F&b,: 5+. 1689, Brong , conma! Hepharw.. 11 Yarn 7" 
 F®"jptien was koynd not to run;againſ}. a party foretault,and.ſequeſtratiby the WY Jay 
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3 Js bn fever 

ne Annualeent,. yertthe 
ſweet to haye Right naurrr>, ways ta re-unploy for her Life; 
rent ſy July 2 3-167 5+ Cow contra Ks HFemws,, 

o& -Qur-$rai mes have intraduced-feverat ſhare Preſceiptiangs 2s the Righes 66 
which they relate de require, which we the}t {bortly repreſent, nat accurdiog 
tothe time they were introduced, but according ro the time of their 
waſt of zhem occurring-to be conſidered in their proper places, wik-rhe Rights 
whereto they relate. And Firſt, our haw harb Incrctiueed the Annus deliferouis 

-infaveure of Heirs, becauſe if once they Enter os Immix themſelves in their Þ re» 
decefſors Heretage, they become lyable far their. whole Debts, though far ex» 
teeding the worth of their Heretage 3 and therefare: the ew appearane@bath;a 

year 4p deliberate whecher; the Heretage \will be profitable, during whit : 
i only enquire, but may purſue AQiony of- Fxhibitian 4d: 1duve 
d If they forbear, they ave free of al -Adiane againft-thew ar the Hererage <u- 
ing that year3 and mrantony that Poiviledge preſcribes.vn @ year and «Gaygaker 
be Dear ; 
mY Secondly; By the AQ of Park 2661: 60þ« 24« There is a preference granted 

\— cauerrng o Dogs perfeming them.to the Creditors of the Heir or ap» 


4 = appended Feirg of the Debankt kGatoy, are: af reve 
ainl ir COIOELEIEDnrs unleſsmade a full year after Def 
e-this | « {ang -thaee' 


| 
; 
} 
e 
j« 
4 
h 
[ 
h 
h 
be 
Y 
0, 
nd 
(' 
y 
of 
Jas 
at- 
> 
O- 
& 
Ul 
« 
NG 
JE 
pro 
by 


ad R 
4 
4 
- hae 
45 
nd oF 
: 
wut, J 
S.. 2 . 
cp. 
4 , 
k.. 
oa. 
_— 4 
4 
left A 
” & 
: 5% 
ab 
4 : 
x SER52 
4 Is". 
b. 
_—_ 0 
"7 gt 
7 &y 
&+-1 
OD 3! 
# 
a , 
fÞ 


0 
a 
4 : 
; 
my 
4 
4. 


9 


ents Frey note wide 

IK ers: rp within three yearg 

time they are es had prove the ſame,bat . 

WrieceOat? of Party: Bur in this P iption, Minor Te Conn: 

bot 19. cop. 83. which is not Extended to in | 

þ, 1627, Roſs contra Blewing, Inboth theſe Preſcripei 

d within the —_— —_—— 
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contra Scot. | 
-:Zx, There is a Zuadriennial Preſcription againſt Minors nor Poſleſfing, to x6 © 
duce deeds done by them ir) their Minority to their enorm Leſion, fromtheir 4 
- of twenty one compleat, to their age of twenty five compleat 5 but theſe Aion: - 
+ being intented within that Quadrienninm wtile, did laſt for fourty years, till the faid 
late A& of Parliament anent Preſcription and 7aterruption. 

32, There are- ſeveral Quinquennial Preſcriptions 3 As Firit, all Arreftmeny 
upon 'Decreets; preſcribe: five- years after the dates thereof 5 and Arreſtnent 
8 Dependences, preſcribe in five years after Sentence,upon the Dependence 

the faids - Arreſtments be not purſued or inſiſted upon, during that time, by 
the ſaid AR, Secondly, By this Statute Miniſters Stipends and Multures/norpup | 
faed for withia five years after-they are-due z and likeways Mails arid: Dutig of 
 TFennents, -not being purſued within five years after che Tennents Removal; C 

. ſeribe, unleſs the (aid Stipend, Multures, Mails and Duties, be proven reſtingby 
Oath, or ſpeciaEWric, acknowledging whatis reſting ; and that all Bargainsow 
cerning Moveables or Sums of Money, probable by: Wirneſses, ſhall only be'ghs- 
bable by Writ or Oath of Party, if the ſamine be not purſued within to year 
after the making-of as SE all Parſuits andGrounds thereof preſcribejurs 
lek they be wakned every fifth year. There is alſo a Quinquennial Preſcription ofthe 
Zegal Reverſionsof ſpecial Adjudications whereby Landsare adjudged only equ 
valent to the Sums, by the AQt of Parliament, ' Sep: 6. 1672, cap. 19, I” 

#33. There-wavy #ſeven years Preſcription'of the Legal Reverfions of Apprir 
_ ings 5 Andrhere-is-a Seprtennlal: Preſcription of Interruprioris, 'which-ifthey bt 

Et every {even years, preſcribed by the A& of Parliament; Dee." 
1-34 There is likeways a Decennial Preſcription of Reverſions of Appryſings 
which they:were prorogued bythe AR of Debitor and Creditor; 1661. and of 
general Adjudications, whenithe Adjudger cannot getia:ſpecial one, by theſid 
AR Parl. 1672. x VI% 
 _<tgy-And by theſaid AR, Parl. 1669," thereis introduced a Preſcription oftweny Þ© \ 

ars of Holograph-bonds, and 'Holograpli-miſſives, arid Subſcriptionsin Compe If '' 

>bks without Witneſſes, unleſs the Verity ofthe ſaid Subſcriptions be proven 
theDefenders Oathz by which manner of Probation, there is Action competbit 
all che Long Preſcription of fourty years.” fn RA er, | 
J{zz #2 . 3 $ #; {T3871 
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| Alignations, 'where, of Arreſtments, and TIO fas 
making Fozth-coming, 


7 mY ſeveral Conveyancts of Rights. 
y*Woat Rights are not Tranſmiſiible, 
J* _ of Aſfienations.. 
$1 The Tenor of. «Affiznations: 
pp ont of Blank: bonds, &c> 
riſe and efſe®t of Intimations, _ 
always of Imtimation, 
"What Afſinations are perfeted 
" "Gon, without other Intinration, 
9' Otfier Supplies of Intimation. 
18 Jitipretions to more correi debendi. 
BY mation is not rk to Rights mo 
= s, Ac. 


Ferite by Approfing, 


| j 4 i nr 4 


4 "y tothe Legal APtnation Jure Mariti, 
' thy 'Marriage.  * 


ly ww againſt the Ciitlent, : bir Heirs on Exe- 


mu Ctors, even though.Creditors. 
Kt, hat Rights 4 tions extend, 
open Larry Inbibitions, &c, thoagh 


ex | 
Os the Cedents Oath proves d- 
Ss : wt: rh Aſizney. : 
Wafnations- intimat” before: the Gedents 
 aeath,: gives ſummar-Enecution.” 


} | SXCeptOns. by - Cedents Pia In- 


mation, are Relevant againſt aſſigneys. 
WARP of Bick bonds, Diſcharges 

 PAinations of Diſpoſitions, before Infefte 

4 ' in; of 'Appryfing during the Lega). . 


s by Tutors: bave- no; Execution till - 


"Me in tbe Tutor=Compt's be made, 

+ n wor aff meys.to Mutual comratts may 
7 

br bay debarred til performance of their Ce- 

411 I part. 


by Poſſeſ- 


of 40 Bored 


24 Arrefiment granted: by Flee Saperie or 
Inferior, bow far efſ-aual. 

235 Tre «8 of pede tked maie inthe Dots. 
tors own:Hand. 

26 Arreſtment is perſonal; © -» 

27 Arreſiment is not efſeiual for, or 
Heretable Sums by EY 
mate Movable, 

28 —_ or Annualrents are always Artif 
ave, .** 

29 The effe& of Arrefiment of Rents, Annuals 

'_ rents, 0r other Sums laid on before the 

Term of Payment. 

30 The effe& of Arreftment laid on in the hands 
of FaQors. 

3t Arreſtntent extends-only to the Debts due 
- by bim in whoſe Hands it was laid on. 

32 Arrefiment makes the SubjeBt Liti ious; 

3 The Order and Tenor of loofing rr 
= In whatCaſes Arreftments:1aid on for Sts 
0 F- 0770 are e of n0te 
efe oufing Arreſlment. 
3 The order of Aﬀions for making fotth-co- 
Ming» 

37 Exceptions in the Aﬀions for making forth= 

coming /< 


35 The ſe of jr gheni ir making Mov- 


239 The le ofer Arreſintent of Sumsi 

WEE phage is made after Arreſts 

. le to Reffore 

41 The poly; of Parties i in ty Hand Arreſt 
mentis mede, muſt be ſpecials - 

42 The” Decreet for maki ng forth-comidy only 
doth Transfer the | 

43 But Aﬀfignations do 7 dokibey the. pe 
when ae oo further _ , 

Z '2 
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44 wY rhe Arr iment be prior to the Lneimation, | Corrobora lone | : 


-_ A vi IN G ow s Kone ha all the FE ka eb Kighy 

=” Perfonal and real, borh as to their-Nature and Conſtiration, and &ts 
their ExcinQion and: Defticution; We are now .come' to the 

part of our Deſign propoſed, which is the Conveyance and Tranſmiſhs 

on of theſe Rights, which ſtand inrforeg? and-become not extin&y For the Fx, 
—_— of a Right is no Conveyahve of it, ſting thereby it ceaſeth to-exiſt, 


veged;gr Dertv ether achonotterhe li living, @f tr the 
dead FO Atbkh, theConfeyan® 3a nt, in Perſonal nd beat 5 rip 
And - Immoveable and Heretable Ri ohrs, t e Conveyance amongſt the liyj 
of perſonal wry : oo cen —_—_— St Real Rights by Dilpofiti tion, and Pi0- 


veyaaceo{Right fromthe Dead, is 
KocFiong Ul Rabicſ by rhalfod in in Hreetbld Rights, by thee 
a $Mid. dr effors, ot&vhich/fn order; 


2, Perſonal ob or Obligations are ſometimes incommunicable, 20d. _ 


ab grable, ot tranſmiſſible, &irher'by reaſdh efche-matter, ſuch as moſt Conjy 


HermarObjigarios ang e52rg, -0t where there is @ fingular-confiveratioh 
ar bry "$76 Comitfions. Tr hs, ['Molt of choke Te cnt 
by the conſent, both of Ofbitbr Vand tedicor + P65, penerally, all Obligation 


| are _Jotranſm1 ble, ypon Either, pare gdireQly wichour the conſent of the 
$58 "E ns DSP thepure ot the Debitor, 'whb cannot, without [conſen fora 


SEE of 
pr 0 Grediter,..Jiberace. himſelf; and tranſmic his Obligation. upon; = Bs 
though with the Credieots:eonfent he may, by Delegation: Neithercat $0.1 ©. 


ditor force his Debſtor' ro becone Dibitor to andefier,) ryithour his-own'e 
when tices Hick dblige®to; p1y \fo him or his Aﬀigneys, up) 0 INNER 
*1232 Per, Chr Outgaios rmsh. become the, more 'utefiit 2hd' feud), 'Qala 
har intzxoduced an indice& manger of Tranfſtbiffion thereof, withoutthe Debit 
nſent; whereby the Aſhgney is conſtitute Procuratong.:and ſo.as Mandan i 
The: Grediecr,).hecherh powers eeRand diſcharge, burit is to _—_ 
wad hens uledenominat Dwacar, and this Bitheordidny Conceprion'a' Af 
Signar nations, \The leis: Jone'imonght M om pi" Vitery, whetdby th tk Ds 
818" i5"v4l keen *Þeffon their, Dove, whith ind&ed-is 2 Wah r; bit 
E Rs it, bext0 his,own behove, . it. 1s. Ptoperly m Affiznartons and in Hr b 
1£OF5» Law Hy nord indict A ſſigaaciens-gppa; Axreſtment, -agd 
Hang rand i oA djadigation.... 'fſſignetons are more frequent with 51th 
where, there is YernoTtenrionrhretept inchd Civil Law: : 
bes ef d; Ms ry md\with us, is moſt apply 
atF20 Hin « ions, but. propetty of 
| Fe "0 GT BI Sy 1 Ag 
: aber. is alſo calied\Cedeax, .:Ulnder, Abigat 
numer regs the Ai being Tranſmiſsions from apron 
_ ko a poſterior z or Retrocelvions, whichre-the. returning: back of the 
; Mrdiv ther y toes TCedene, which ate #{fo'rafſed Repoſitia 
ys "df. ak Crooks Fir," Confiderthe Re | 


g.make; "ther bo Per «Q. LS eyances, Second, 'Whac oe 17 
(For the fie RIS, 


ind extene .thergo!, . For. Ty [Signation .dot "nocallarly + £ 


clear txprcfriag ob cheCedpa t -Alsigney, and-thing afsigned. 3. and chow ph te [8 i 


ordinary i$edewvfot. be denown, yer any terms chat 'may»expreſoche Tra 


"of dheRorthe's d'frontthe Cedenc to the Afigney, *will'be- forth ny " 3 


the Cedent ©" 'Trznzter 'aad Diſpone, e-over," 'Ser-over, 'G 
IMO the hg Ny Stied to the. Aſsigney, or Nowini or Conftity A! iy 
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"tors Name, he is thereby uncerſRood ro-pals trom Compenſation,. which hath 
"Jen wuſtained, Fade Tirle 11, 4.6. Compenſation, tor. it is 2 jul}, perſonal « 

{ion againſt h.m who granted the, Blankebond, 'nor to ſtap.che cffe@ or exe- 
"ation (hereof upon any other Iebt . due by him to-that Varty,' to'whom, he 
Yared the” Bond, © And albeir ſuch blahk Bonds may paſs amongR Merchants, 
Mete/Initicoat:ons are not _rieceſſuy apon Bills of Exchange, which aretrag{mit- 
"3? by the ofders of Merchants thereupon-wthour Iotimarion: and though ſuch 
"Jaigh/im1y pals amongſt per(ons of incie_Credit.” yet fuch, Conyeyances, it:they 
Kld be.cncouraged; ano pals cutreatly, without Intiniation, would be of dange- 
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by conſequence, and give occafion to much trand ; tor thereby Creditors ſhould 
Wt know in whole perſon tuch Rights ſtood, and'how. to affe them ior juſt 
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"cals yeah; Who was ck Credirer, wis infolvent, And albett the Lorieigye i 
"competition berwikt Thomas Henriſon and David George, decided, Fan 18, rag W 
' "preferred Henriſon,. whoſe name was in the Bond a$ Creditor, and. who gffag Wl 

Fi oath for clearing, - whether the Bond was blank, ab initio, and when filſeg wy 
yet the Lords did not leave it to kis/ oath, buc took Witneſles,. 2x officio, 'y 
"proved thar they ſaw the Bond filled np with Henriſons name before che Arte, 
"ment la'd on'by Thomas George, in che hands of the Debitor, as due to. Shore his 
- *Ereditor befote'the Arreſtinenr.z, yet there was nothing addiiced to prove thats. 
"Yer the Bond had been b!ank.or delivered to Shore, And likewiſe, a Bondblagk 
in the Creditors name, being delivered by the receiver ot the Bond to a Creditg 
- of his, in ſarisfaRion of his Debt, the ſame was found relevant to be proveq tha 
"the blank Bond was delivered before the Declarator of Eſcheat of the Party; ty 
whom it was firſt delivered in ſatisfaQion of a Debt due by him betote he was de. 
7 nunced, Dec, 19, 1676, and. Fan, 17.1677, L, Bawff contri Grant of Roſaſuls, 
: 2* There hath been nothing done fince to rake off the neceſſity of a formal liting 
tion to the-Debicor, of the filling up of the Creditors name upon prodution of 
the Bond it ſelf, ſhowing that name tobe filled ops and therefore, any Arch. 
"ment upohthe'Debt of che perſon to whom the Bond was firſt delivered as Cre, 
-'firor, or to his own behove, or tor the Debt of any other perſon, in whole pol 
"'Teffion it came for his own behove; before che ſaid Inrimation,will preter the fl 
"Teſter, - 4s to. the minnerof probation, that the Bond; was blank 4 inzivi 
"he" Creditors name, it is a ſtrong evidence that it is written with a hand cifferat 
"from the body of the Bond; for thongh blank Draughes, of 'Bonds be jrequeath 
- drawn up by Writers 4nd Nottars, leaving the'Sums, the names of the Lebitn ao 
--and Creditor blahk, which are filled up by any that makes uſe of che DraughtyzaſW 
ax the Subſcription, the filler up of the'Sum, the Debitor'and Credirors nate i ini 
_ "ſhould be expreſt;' for theſe ate more Subſtantial than all.the reſt of the Bond, bW 
"that' it the Creditors narhe be nor filled up with the Hand ehat'wror the Boda 17 
"of him who inſert the Date and Witnefles , ir will be* preſumed ro Wh 
Blank; *in which caſe, the Debitors Oath may be taken, to whom he did dd I ate 
"yer it tor his awn uſe, and that perſpns Oath to whom-he did deliver the lang WW 
" whereby thePtogtels of ir, till it come ro him whole, Name wangpſcrr, uo Dow 
found ont z, and vpon this grofigd a Diſpoſirionof Lands bearing to be to twopyb Wi 
”ons' tot thetnfelves” add other Creditors of the Diſponers after-ſpecified, tht oe 
"which, theft were ſeveral lines written with inorPe hang, inſerting partiale iſ 
*?Ctediiors and Sums; withobt-mencioning of the filling.up thereot ar the D ae dl 49s 
"the Wricz therefore aq Tohiblriob by a Creditor of the Diſponers, was (ullin(ibueo 
"**o reduce, rhe Right of thefe Creditors filled bp in the blank, . as preſumed toll 
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"Filed up ajret che Tihibition ;, alchough che Dare of the Diſpoſition was deli |; 49 
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*the Inhibition unleſs ir were proven by Witnelles inſert in the Diſpoliriane ſn 
"Prhiers 7bovet cxceprion; that the blank was ſo filled ap before. the Tohbibilin WI! 
"Fan. 15,1670. La, Li. Hamilton contra Creditors of Monkcaftle, This gown 
is much cleated by A 5. Po, 1681, requiting the name of the filler up/Wi 
"expreſt, which if watiting will annut the Wrir, *-. * . 
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. «Theſe blank Bonds are fo lictle favoured, that when the Debitor deponetulmn 
*he is only Debitor by 2 Bond blank in the Creditors name, which he digg 
* veriro fuch 2'Party for hisQwn uſe, bur knows natnaw who hath the Bondy 
- *conſeqtiently*to whom he is Debiror, ir will not liberat him. from che DW 
that Party,to whom he did deliver it; though it may make him lyable todous 
.*Payment tq chat Party, and eo him w/o hath the Bond, it being his own 
:1n delivering the Bond, blank in the Creditors name, which infers that Wa 
"Yea, it the'Debiror ſhoutd"depone rhat- che Bond was blank, ab 7nitie,, WE 
*livered to ſuch a Party,” but afterwards it was ſhown-co che Debitor, WW 
© in che'name of ſuch angrher Party, before the Afreſtmear, whereby be | 
*Debicor ro*chat Party, 'and not to the fiiſty, it is not Tike that quality 
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though: by a purſuit againſt him upgn the Writ, ,con in 
Unlation to another matter = hang tle in 
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2#47jong. 10 Reverfows or Bonds. eyerfi 
tions F-1-4rumep grants — Redempt prig, bein I in fr R 
fqns, confarm to the AF of Perk 1617 "replies Iorimatian, 3 KY 
-defigned, not ſomuch for Conicyn jrioy of thele R Rights, Shes” the Þ 
sare not. detained, bur. for Publjcation thereof, tp all parties haying An 
ich is a ſybcient Intimation; as Was tound in the caſe ofa n Axfgnation ty 
egal Reverſian of an Appryzing, Dec, 5. i 665. beg cqntra Beg. c 
12, Intimation being by our proper Cuſtom lo necelfary'a'Solemnity, irhy 
pot inthe Orders which ſtand for Aſltignations amongſt Merchants, who at aw. 
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No hedeemabie, by a peyment of» principal um, which he had no power 
Ee. -unle(s the were Married; the Annualrent - was found to: belong ta her 
W iboey after her death, being principally Conſtitute, and. not accefſory to the 
Wl cicipal Sum» . June 24. 1679: Sinartcontra Stxart - | Andalbeit Superiors be not 
ined to receive fingular Succeſſors without Appryzing or, Adjudication; yet 
hefore Infefrment, Afſigneys to the Diſpoſition, granted by the. Superior,' may 
el him to receive the Asfigney, which: was ſo found, though the Superior 
Medoed that the Asfigney was not in good Terms with him, Dec, 24. 1673, 
:Hoje contra Kcinloch, But Reyerſions and Tacks are in moſt caſes unasfignable, 
inlets they be granted toAsfigneys3for albeit the Asſignation being aProcuratory, 
uy give them intereſt to at procuratorio nomine, for the Cedent;, yet they can- 
not a6t proprio ovine, 2s Procurators, in rew ſuam ; therefore the Oath of the. 
(dent will always be competent againſt them, and they cannot obtain Declara« 
gr of Redewption, in their own Name, or Decreet for denuding of the Wad- 
ſerer;/ in their favours : Neicher can Afigneys to Tacks enter in poſſeſhon, by 
we thereof: Tea,  Liferent-rights by Infeftment or Tack, are ſo pes 
altar tothe Liferenter, thatno Asfignation can ſtate them in the Asfigneys per- 
ſag, but only the Profits thence arifing - So that in the Ailigneys perſon they are 
« Liferents 3 and therefore the Lifercnts of Wives, which belonged to their, 
bands, juri wariti,as a legal Affignation, falls not under the Husbands Liferent- 
ekhear, nor longer thanduring the Marriage, as they would fall under the Life- 
rn of the Wife uggarried, but under the Husþands Single=eſcheat only, Fide 
Tide Confiacation fp Mſcheas 2 Upon which ground, Hope upon Aſjgnation, obſerves, 
tit; Afhignarions to Litereat-tacks, make them fall under the AffigneysSipgle-els 
cext, inthe caſe of Ker contra Ker, | : : Fog 361 SE 
"17, Thirdly, An. Affignation to a Sum, - carries with it the Inhibition raiſed. 
trcvpgn, Halt Aſhgnation;Hey contra Ker, Thelike, where onl;#-Call ARtons fol- 
1 Moving FE pea were cxpret generally ,Had.Jane 28. 1610. Blair contra Gray, 
 Eidignationto a Bond, was found to carry a Bond of Corrobaration of the. 
Wo Wichid Bond, though notincntioned therein, albeit the Affignation bore-not, 
ordinary Clauſe. ( with all that has followed, or may follow. thereupon ) 


& Mriih i but an Explicatory Clauſe of Style of that which i»eft. de jure, Feb, 3. 


WG | Fourth, The <ffe& of Affignations is, that the Oath of the Cedent cannot 
© Baore again the Afigney, unleſs the matter had been-Lirigious before the Aſig- 
TY wo zor Intimation, as in the caſe that Arrcſtment had been laid on 3 and there» 
pet br 2'Debitor having purſued the Cedent to annal a Bond, upon 2 Reaſon to be 
ch; wc by the Cedents Oath, before he Afligney had intimat,the Cedents. Oathg 
PEefuſtanc, Feb. 15. 1662. L. Pirfoddels contra L. Glenkindie. And an Aſſigney 
opErſuiog in the Cedents name, and not inþis own, albeit be produced his Asfig- 
” lation in the Proceſs; yet there being no- other Intimation thereof, the Cedenty 
FRBQh was admitted againgſt him, Feb. 12. 1678. Frezer contra Frazer, July 26, 
BEER, Rule contra 4itow. Or it the Asſignation be-gratuitous without a Cauſe 


bY erous, the Cedents Oath will be competent in all caſes againſt the Asfigney, 
TORI 16.1565. Wright contra Sheil: June 13 1668. Jack.contra Mows?: Butthe 
\ A of the Cedent will prove againſt the Asfigney in England, as to Asfignations 
Ride by Reſidenters there, : «we 28. 1666, Mcworland contra Melvil, and uſes fo. 


hes. AM. et ee. An. 
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be ſuſtained againſt Engliſh-men, bu caule the Law there isſuch; oy ps 
as. tifibly, Aﬀignations being intmat during the. Cedents Life, having ſum- 
Execution, the Axigney got proteſtation againſt a Suſpenſion raiſed againſt 


&dent, after the Cedents death without wakning- or, Transferrence, and - 


wypor all Execution did proceed fummarly by Horning, Poynding, Ap- 
ig, even atter his death, Hope Aslignation, Stev#nſor conrta Le. Craigmmlert 
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Ways ir would yield butan ordinary Adtion, Jaz. 23» 162 + inter 0s Mew. 


ame was tound, and; that there needed no Contifmation, July 27. 1664. 
Weed contra Yea, though it was an Asfignation by a Father to bis 
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/Son, of all his Goods and Debts; yet Aftion was ſuftined "thereupon with W- 


Confirmation, Jave 25. 1663, Haljburtoun contra'E, Roxburgh. "But whereths. 
was nodelivery, the Asfignation of all the Goods was not found'to'give'Aayy 
withoiit Confirmation, June 23.1663. Pracurator-fiſcatof Edinburgh contra Fight | 
og where there Wasa Reſervation to the Diſponer,ro difpone Mak 
during his life, Jn' 4. 16635: Commiſiar of St. Andrews contra Hay, But finat 
ReftituYon of Biſhops, and reviving of the Quots : .Afions are Tiſtained wy 
Asfignattons, not intiniat in the Cedents life, if they be ſpecial, 'the Puts 
alway? confirming before the Decreet be Extrated, ' ' cathy 
26. Except in the matterof Probation, all Exceptions competent"again( the 
Cedent before the Asfignation or Intimarion, are relevant againfithe 'Afigney, s 
Fiyment, Compenſation, ec. which was found, evenas to Asfigneys to Tith 
that the Tackſ-mans Back-bond was ſufficient againſt his fingular Succeſſor " 
fignation, Dec, 28, 1668. Swintonrcontrd Brown, 7 "WHY 
2h, Alfignations to incompleat real Rights,as Appry7zings, Diſpoſitions of Land 
before Intettment, are affeted with the Asfigneys Back-bond, 1t the Competitigh 
come in before Infeftment, Inhibition be uſed, orlegal Diligence that make9'<þ 
matter Litigiousz and therefore, the Back-bond of an Asfigney to at Appryting 
was found effeQual againſt his Succeſſors by Tranſlation, July 6. 1676. Gordy 
coritra Skeen and Crafurd. "But the Back-bond of an Asfigney to 2 Diſpoſition 
Land, not drawn inqueſtion till the Asfigneys ſingular Succeſfor was Iofeft 
his Tranſlation, was not found effettual againſt the fingular Succeſſor, June 5, 
1676, Brown contra Swith : For if Asſignations, Back-bonds, 'r even Diſchith 
e50f Renifciations of redeemable Diſpoſitions of Lands, weve effeRual apaiill 
ſingular Succeſſors in. theſe Lands, after the Rights wete perfefted in their owt 
perſons, or their Authors by rnfeftment, it might ft! a great part di int'< 
Delign of theſe excellent Statutes for Regiſtration of Land rigs Derefate; i 
le Inhibition wereuſed, or the matter made Litigious upotthel©perſoubipht 
before Infeftiment, they are not habile to affeR areal Righr, or a fingular Sicwelley 
therein; but becauſe Appryſingswithin the Legal, naPbe taken away in the ſite 
cariner as perſonal Rights; ' therefore Asfignations, Diſchatges and Back«bond 
by theke wit have Right tothe Appryfing, being made within the Legal, are'® 
feRual, if thereupon the. matte? be made Litigious before rhe expytitg of the Lag 
Reverfion, or Inhibition uſed thereupon, they willl beeffeQual againit the fingile 
Sacceſlors, even after the Legal is expyredgbut after expyring of the Legal Init 
rhents upon Apprylings;are in the ſame caſe as Infeftients ipon IrredecmableDF 
poſitions; for they are the Foundation of the Rights of moſt Lands if the Kit 
dot, and if perfonal Rights ſhould make theminfecure after the expyritig of if 


. Legal, it Would be of great inconvenience, "Hl 'T 
22. Aſſigveys by Tutors to their Pupils Bonds, will have no Execution tillts 
Tutors-counts be made by the Cedent, Dec. 2. 1679, Cltiland contra 8ailh,” 
«23. It is more dubious,” and hath been diverfly decided when the Excof 
ons are petſonal againſt the Cedenit,as inmutual Contraas, the Contradter him! 
can haye no Aion ubileſs he fulfil bis part ; ' but whether his Aſſigney will bs 
the like cafe is the queſtion, which is at large cleared, Tis. xo. $, 16. and tha 
fore ſhall not be here. repeated. ' 71 2 
**24; Fudicial Aſſagnationt are of two forrs, according to the matter conv 
thereby, . whichif it be moveable is conveyed from the tor to his Creditor 
Arreſtment.and Decreet for making the arrefted Sums and Goods forth+comilh 


y = 


and iF it be Heretable, by Appryſing or Adjudication. Astothe Firf, That 


 propfeſs upon 'Arreſtment may be clearly taken up 5 we ſhall firft conſider 
Arreſtment it ſelf. Secondly, The louſing of it. Thirdly, The aftion forms 

 forth-coining: Arreffavent is a Precept or Command of 2 aces ordainng 
thing arreſted to remigſh the ſame caſe it is when arrefted, nilt fuck ning 
done as are prefcribed iMhe Letters of Acreſtment'? * It'is ſometiines exter 
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o pp hach -been-an extraordinary Form of Arreſtment, ſometime uſed and 
4 Mkined, | whereby. Creditors did-arreft the Goods of their Nebirors in the De- 
{# lors Wn hind, and thereupon did purſue ſych. as bought irom them, Is cof 
LE *rts an /iRance obſetved by Dwry, Fan 19. 1624, betwixt the L, lynerweek, 
Meikie, and the Las Bathwel; - wherein layermcck baving arreſted ;a, Bree O 
Wouin the-L2; Bothniels hand, upana Debt owing, by ber.to.himp, and 6s 
ll "Fthereafter fold ther Woo! to. Wilkze, who, payed the prigey be. was degerned 
"ke f6rrh- coming the -true worth of the Wap] ta, lwnermerky although nos 
Mp appears inftriicted, that there was any Coljufion- berwixt, the: Lac. Botewes 
WTI, 'but' what may, be, conjeRured from, tþe Lords MIOnIng VE E 


N60 This kind of Arreſtment bath nat beea.drawn in Example, for 1 haye 
HH inſtance of it obſerved by any (ince. thas rime;, . and. ag/the Inſtanceobe 
RRP i butthe Arceſtment of one particular; it it were to. be. aMlowed, It mugt 

IETESded to more particulars:, even toall.the. moyeable. Gopds and þ ; 

| "ou org and'cexrainty.it would be ordinarly. ſg, uſd, 25 {trauging. the Mie- 
more; that he could diſpoſe of oothiog, bþut to,qhe ule.of the arrefiing Gre» 

Hs a5 Gic would become an lohibigion in, Moyeablesx yes mugh. more ine | 
+ tas Fa , A 222 bt mito | 


0 Wh 8) f met E Fave hep 5, and char | ichour:imſne ey it = 
if £555 nd tendons, knhibitions haveanyw mo cffadt 25:ro-Moyables mas. 
; Iv reftrhenr of rhe'Debitors Mowabyes wincnn Zing, pos 
65.15 the Movables,- when;difpoacd Sar a-yut + ; 
Y (batt 2 eoyld irinfer bregch-of Arceſtment ein che Rapenake hs 
wed ; Al aff the effect it could-bave,-were aulytorduperad apan:theDy 
genztry of breach of! 4% eflment) :tberrby to Confiſcat All his: Moyyj 
5p are- ordinerly liquigat :Nenalries agracd: upon, of: L£anſent of 
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Toteftment before that Term,” F# 2, 1667, Litſter © 
lich, . Ang 3 a Arreſtmzent faid 6h ca7rente termgno, Was preferred bob a 
onaLion $0't that "Term, Fuly LA 1653; Credſrots of Scot compea- 
* Arreſtmenr is al Sad, beihg'141d on upon Sums. before the Term of 
| 5s -AI; 1624  Brows Contra L Fohaſtos 2, Eodem dit, .Rentoun C0, 

: ""Burin, all "Ghele the Nang oh Was Ih \erceded till the Terms & 
TE $9 Ge were payed, F re 162, .$cot contra L, Dr#7 
rieſtivents ougbe opt to! be Jaid « Tof ſarisfying of Debts, whete- | 
Paytticat is nor come z ke ſuch an Aft reſtmenr was ly. 
Et boo, which way 11d on tot bot 2'Sum, 'w 
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mat oo. ale is praceed! $ Deere the ame'I# Flee ded roJouhl 
of: 4xre uſegts 6 f tnierior, Ji "0 Sh b qd oa thy ho nt of 
Fe: 5 rreftrent i is ſometit chwenny) 0 ah | 
if th AcieNtinent praceed Von Lan ORB a pr Ja [Bond \i vr 
being thei! no 'Decreer of Regiſttation, it may. be louted d, Feb. b. 7. Tok hs 
cofitta Bruce and DoRor Martine, Of if ct = eccectbe' tarned if a 
30. 1675. Murs contra Haf ; Or if the Arteſtmenr'wds1aid on after! 
Was luſpended, 0: it rhe Term 'of- paymenr 'sf the Fun, top Wi eb "if 
on 'was.t come, Nev. 4- 1675; Meſmais Sup ones or up pon onfignari of 
the Suh $:oftes for, Funz 18. 1675. Hams Pee licanir, Taba when nthe 
reſtpeſe) was upon adependences though the Decteet | proceeded! 6n-rhe 0 
before the loalivg 9 of the” frffimens yer "ir "was "found; "rhe" 7 rreſt 
niahe by louſed * ypon * Cancigh, , Fpnes 9. 167, S$ibbald of. Rankiler Fqntri's 
bg his Son, _ But id lonfi artefl ments, Eby Yano Was les | 
"Faly.16.1661.C Colle 6 $: Angrew s "Supp t. "2, 
«35: reef hi being louſed, ' k in Play 10 whoſe hands i it was made, { m1 
fafely ay the Syrh, or deliyer the Goods; ied tg the Loſer | ot the Ah 
tnene, 7#ne 21.1636, Lo, Balmer reno contia L, lo Peck Arrcſtment,G 
contra Brown, Bur it che Sum "remain u uopa td, By ay proceed ag 1 
the perton 1 in whole hands he” arreſted," F 64 Graham C nrra Brace 
this cafe the Debiror who louſed' the drill of." k ax rho red | 462narion 0th 
Debs atteſted; , yer the Arreſter was preterre | 


ro the A Fic jin rel 47 the'Tal 


lon is iifuficient ordinarly, Phe. comes in che place of A reſtanetics do 7 
36. Upon Arceſtmene there” will th two 24ions to 'rh8 {rrelſter, the ane $4 


ainſt tet Caur get, found in'fou lag renin, l 5 er agaroſt the] 


whe ehands th e Jireſtmenr was ma This aQion for making Sutns or 
£34) forthZontivg , is ordinary; and for nderſtandigg' the're [uit res of. 
would be adyerted; "that Acreſtment, may be raiſed —_— prody lon of the} 
cp, without Decreer ot Dependence, March 5,1628. Finn -oncra 
mt, i7el Ron contra Bruce. Hope irs: Gigs coritra Mimi 
Fas $039 may, be raiſed Upon a0 *Aﬀion depettding, THidh, Uh 's 
ela ial againſt the Deb Debitor, whole. Sums we Akeſted - Bur theres. 
eh kins SE onting 'rill the Debt, be liquidat” and eſtabliſh 
Nee be Atteltees loltlk _ *againſt him whoſe Goods or Sus are arre 
7A ang fork aregreſentiog im, "which was io done, though' che tincip al path 
dvpc | d and conſented; March'13. 1628, " Someruet contra "fb 
a, Is / wk Laming tour contra Dirham. 'And if that Party die 
5A Decreer for making fort coming, the 'Decreer muſt be cransferred "apa 
ghek repreſeating him : "But if none will enter to be Heir, ot Executor co'fith, 
eniunce ; 'yet che Party that mighe Tuccted, moſt be called # nitions (aſh 
iy De hareditatis aftionibus, "Refs canta Dal! leg; and end 
Ire Fs nt is upon'a 'principal Bond's "up6h a Depehdence, the Boadtl 
Res! or 'Decreet obratned thereupon, or uponthe, Dependence, By 
bene y in "whoſe Hands che 'Arteſtmenc Wis mide, be, oblige ar 0 Anſwer 
Arey whoſe Sums and Goods are” atreſted, muſt not only be called in initial 
to All the Dyers of che Proceſs, Marth 17. 1637, Stwart contra Ing .v 
ns Pro ceſs the Arreltmeir was not found: inſtry&eU'Þy exrratting the | - 1 
pang ArteRinient, _ the Exe, u 10LS, 'bur that _ Principals of bt ol j o 
pt ced, SP, Þotf- 'Arreſt ment, 'Boid contra 3/08, For che Ad of Parti 71 ſk 
"A Rex on of Hornings, &+, makes * Exttad robative, "but thati 
xecliion of the Arreſtaieut,” tHoug "thi fame yy 
tes "not be Regiſtrar, © Pal Po ere LOW : hn 
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on SO OB SITNS on PEI Met OS TEE”. 4 
$6 6 the Exceptions comperenrin this Adiony F4if7 it is nod conmpe- 
by thc party whoſe Goods or Stars are arreſted; that being j6+ ferlii, coms 
ly to that party Himſelf, who: maſt be called, Dec; 21. £658, Hamilton 
tr Daybam.” Neither will it be relevarit to either Party to alledgethe Debe; 
Ateupotithe Arreſtment is raiſed, is ſufpended; but the Reaſon of Suſpenſion 
wt be repeared by way of Defettee, Par; $5. 4645, Stirling contts Arkenhead, 
BY dhriewill be relevant roalledge that the Atrreſtmient is nul}, as being execute ups 
- he Sabbath-day, Feb. 3. r663- Oliphant contra Dowgld/s « Or that the Aral 
gent wor being txpon 4 Decreet, was louſed, and that the Sums are payed: It is 
6 reſevant, that the Goods arreſted were lawtully poynded by another Credi- 
(67 of the Party to whom they belonged, becauſe Arreſtment is bat a begun in- ._. 
wplexr Diligerice, and dorhnot tranſmit the Right, till Deercet be obtained 
thifeypor - But others ufirig more compleat Diligence; will carry the ſame, Had; 
ae 5. 16 11. Wright conira Thomſon and Dick, which was fafſtained, albeit the 
eftticnt was laid on forExciſe, Dec. 41679. Porreſter contra the TackFmen of 
eExciſe of Edinburgh ;' Yea, though the Parcy in whoſe hands Arreſtment was 
mate, ſuffered the Poynder to enter his Cellers, and poynd the Goods arreſted, 
(Wh 11, 1635. Dick contra Spence arid Thomſon, In thiscafe the Haver volun» + 
tifly opened his. Celler by pation with the Poynder, which was not reſpeRed; 
ing he refuſed not Entry: to the Arrefter; if he had demanded it, Feb. 12, x636. 
iſh contta La: Endgubarn. But this Exception was elieded by this Reply, 
tht the Party in whoſe hands the Arreftment was made, colluded with the Poyn- 
 Wy-o1d voluntarly exhibited the Goods arreſted to be poynded, © not being pM 
{ke therein, but ative toprefer the Poynder, aywas formerly relevant, Hope At 
Minent, Kiloch contra” Halyburtoun, White corttta Blackgter. Jar 20, 1694. 
Micontra Fleming and Warſor, It alfor2relevant Exceptiony that the grovind 
Pike Atreſtmetit; or'the Stunt arrefted was Heretable, befofe the' AR''of' Part. 
1564 Or ſince that Infefrment- hattypdſſed upon either, unlefs it be made Move- 
I-14 therefore A4rtefttnenc being laid on upon Sums conſigned; fora Re- 
laiprion, was riot found effe@ual tif] iZeelarator of Redemption paſs, which on- 
y takes the Sums moveable 5/ and during the dependince of Redemption,'theſe 
fats cantiot be arreſted, as belonging to the Uſer of the Orderz becauſe they 
eo place of the Linds 'redeemed, and can belong only to the Wadferter 
i Apptyzer, or any having Right from'them to the Lands Wadſety but after 
Iddemption, the Sum conſigned may be arreſted and made forth-coming for 
poet ofthe Wadſetters Debt, Spoxſ/ Arreſtment, Hepbiwwn contra Hay It's 
94" competent Exception, that the ching Arreſted is a proper Aliment, Ex- 
elly Conſtietitez yoo not exceeding the meaſure of Aliment, Hed: Nov; 19s |, 
12: Donaldſon comra Kirkalgie and Barclay. And the Fee ofa Servant was 
Wound arreftable, ih fo far as it was 'neceffary for the Service he was in,” but ons 2 
ſotthe Saperplus, more than was neceffary for his' Aliment in ſach a"Services _,__.? 
9.1668: Beg contra Davidſon, Preceptor of Heriots Hoſpital. / The like holds _A- 2 
ile Kings Penfions and Fees of his publick Miniſters, Lords of Sefton; and'o®> * Þ& 
= which arenor arreftable in the Theaſurers hands by A& of Seatzwnr,” 1613. 7) wal 
T bob s fo fourd'it the cafe of 'Sir Robert Myrray Juſtice Clerk, a part 'of whoſe f 
- Wy was arreſted, Cant Ae aka) og 12h 8 
v4 "v6 tet! Purſuits ne RN ER? Goods forth-comminig; ' which ate 
Aquino, en $5294 in whoſe hands 'Arreftment'was made, will not be decerns . 
r forth-coming'aliquid'Sum forthe price” Burif he offer the Goods 
The'Decrpet wilt contain z Warrand co the Magiſtrats*of th place; 


WMP the Goods arreſted, that the price thereof may bedelivered/t&thEdricfter, 
RK ? [ þ12, 168c Stevinſor contri”Pa $1972 good £ 1] 22610 4 ns; + Mn 
+ dprifeg ad Adjudication of Heretable Sums, whereupon" Infeſtment 

Smnbollowed, being lictle in uſe, though competent fince the AR of Parlia- 
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reſcinded, We. ſha}l ſay-no-more"vf it. in this place 3/ but as wi 0 


theſe ſeveral ways of Tranſmiſſion of perſonal Right: feverally.; 'we ſhall tow 
conſider themjoyntly as'they fall ifCompetiion, for/pretererice; amongſt cli 
ſelves,”and each with others, . /n theſe Competitions -4t muſt;be conſidered thyt 
eArreſtmentdoth Conſftitute no Right inthe Atreſter,butrs only a Legal Projjjy 
tion toalter the Condition of 'the thing. arreſted, nor:to-pay or deliyer the fan - 
tothe Arreſters Debitor z but that it may remain.in, his; hand ,for . ſatisfaQingar 
the Debt arreſted for : <4nd-it isonly general;arreſting all Sumsof Money, @ 
Goods, inthe hands of the party in whole hands it is laid on, due or belongingy 
the Arreſters Debitor, for ſatisfying of the Debt whereupon the Arreſtment. yi 
ceeded 3 and therefore cannot be of more effeQ, than a Denunciation of Landyy | 
be appryzed, ora Citation on a Summons of Adjudication ; and therefore dab 
Conſtitute or Transfer no Right,but, is a LegalDiligence,rendering the fabjed ag 
ter arreſted Litigious,ſo that the Party in whoſe bands theArreſfiment is made 
not alter any Sums or Debts belonging to that Debitor in prejudice ofthe Dy 
arreſted for, until the Arreſtment be louſed, and Caution faund'fer the Del y 
Decreet Abſolviter or Declarator be obtained, excluding the Arreſtment : Andif 
he do,any thing on the contrary, itiinfers breach of Arreſtment, copfiſcatinghy 
Moveables,. and he is lyable, as if the Syms or Goods remained in his _ 
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pofſefore-habetur qui dolo defiit pojſidere-r.. And though the Arreſtment have 
timation to the Arreſters Debitor, or any of his Creditors g' yet if any of them x. 
oods arreſted by the Collufion-,or negle& of the Party, 
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Y WE the Prey inwboe hands Arreftment warmade, appear and offer to d- 
BE ei Purſuerfuffer him to depone generally,thatatthe time ofthe Arreſt- 
2: kehad neither Goods nor Sums belonging to the Debitor in lits hands, the 
Inelter will not, ex i=tervalo, objain him to. be more particularly interrogate, 

dans perjuriaw 3 but if before, or'at his Oath given in general, there be 
2oialInterrogators offered by the Party or the Judge, whether at any time rhere 
*:>inhis hands Sams or Goods belonging to the Arreſter's Debitor, and how, 
Shen be ſatisfied or delivered the fame, he will be holden as confeſt, unleſs 

te depone particularly, that he be nor his own Judge, as to the time when he 
v@ que, of when he ceaſed to bedue 3 For he may pretend or imagine, that the 
ineofthe Arreſtment, he wasnot Debitor, becauſe he had payed to an Aﬀig- 
ney; whoſe Affignation was prior to the Arreſtment, albeit Intimation was not 
f 4 though he bad promiſed payment before Intimation, yet he could not 
venpon bave been compelled to pay, if before payment” an Arreſtment had in- 
teeneds becauſe his Promiſe could be but underſtood to be according to the 
jarges Right, -to whom he promiſed, which he could not quarrel ; but it another 
Wexclude that Party, he could not be lyable to double payment, albeit he bad 
ona Bond of Corroborationz unleſs the Aﬀigney had offered to intimate, and 
tehadhingred the ſame;,as unneceſſary,and promiſed payment; for then through 
ſewn Fraud or Fault, he would be lyable ro pay bath parties 3 and therefore, 
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the pre miſe of payment was anly found relevant to exclude an Arreſtment, after 
'ptotniſe, ro be proven by the” Oath or Writ of the Arreſter, and not of the 
Tawiſer, or Party to whom he promiſed 3 yet if the Promiſe were not ſo proven, 
thereby the Arreſter were preferred, the party Promiſer, in whoſe hands the 
ineftment was thade, was declared free of the Promiſe, unleſs there had beena 
nftien, or that the Protniſer had undertaken the hazards E/phingiFonr con- 
inHo rand L, Stenhope, Dec. 11. 1674. | EO 
3;" That which Transferreth the Right, is neither the Arreſtment, "the Cicatig 
aibor any thing ig the Proceſs,but only the Decreet for making forth=comingz 
which is in the ſame Condition, as to Subjeds arreſtable, as Appryſings, or 
Kidications are to others, which do not import full fatisfation of the Debt; 
mo not fully liberat the Debitor, but that. other Diligences may be uſed for 
nekme Debr, unlefs be poſſeſs till the Legal expyre 3 andin the ſame way after 
Decrect, for making forth-coming, the Arreſter may uſe other Diligences; but 
KGwpetition with other Creditors ufing Diligence, be may not exclude them, 
ind Keep up his own Diligences, bur hath his option thereof. But ſeing the 
Ineſiment makech the SubjeR arreſted Litigious, ' it hath the common effect ne- 
Sltly introduced by Law = re Litigioſa, that Inchoat diligence cannot be ex= 
| (ved, either by the voluntary deed of the Debitor, or by any legal Diligence- 
aſterior, unle(s the uſer of the firſt Inchoat Diligence become negligent, Naw 
boy BY entibus, 101 dormientibas jura ſubveniunt,; : 5: 
os 43+. The Application oftheſe Grounds will calily clear the preference in the. 
vn i ety ionof Arreſtments with Aſſignations, or of, Arreſtments with Arreſt- 
cus 9s, Anda to the Competition betwixt Affignations and Arreſtments, an 
ah © Bypation duely intimate, iga full and compleat Tranſmiffion of the Right aſlig. 
as by its Nature, it be aſſignable, and heels the Right. of the Cedenr ceaf- 
SR and the Aﬀigney - becomes Creditor, and hath no neceffity of any further 
ence to compleat che Right - Therefore no poſterior Arreſtment will be pre- 
Ttoan Aﬀigney, if the Intimation be beforethe Arreſtment, which is account- 
B.9Ro uy By Ga9Ss but by hours- . But if the [ntimation and. Execution of the 
pevicbe both in one day, and expreſs no hour, ifthe Arreſter be not neg 
no they will come in peri paſſs, becauſe no priority doth appear, Spar. ebi- 
SR Credicor, 4inſy contra Edward, which will bold in the Competition of 
"WIE reefiments,. or diverſe Anas, where no priority dot le > & 
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for: we have little teſpeft'to:the anteriariaypf Debts inCompetition,” bur rally Il | 

anterigrity.of De cares pry zingsand Adjudicationss Soiftls © « 
hour be gxpreſtinthe1rrefhment,: and nor in the {ignation, 'orcontrair way 
that which wants..thecbour;: will proye- no more: but once that, day, and the 
ther will be preferred, it Fx Ry 
44. But if the Arreſtment be prior to the Intimation, the Arrefiment is pre, 
ferable, ifit failtivtin diligence 3 and therefore an Arreſtment was preforratel 
an Aſſignation intimate the fame day, but two hours-thereafter, Jar. 30. 1629, 
Davidſon contra Balcanquel. rn FL HOY: $ t00 narrow, for the Kxecutorand 

itneſſes ,may miſtake he preſents Oo at three hours.were a fitter diſtance 

to prefer 7. Yea, an Arreſtment upon a dependence, was preferred to a poſterior 
Aſſignation, though intimate halt a year before Sentence, upon that. Deper 
Hope, _ : Bur it muſt bein the diſcretion of the Judge to determine 
when Arreſters fail in diligence. | 


Bill : and there is little doubt that Afſignations attaining effect by Polleſſian, 
will bein the ſame caſe, as if intimate by Inſtrument; Or if a Bond of Corrobs- 
ration be obtained upon the Aflignation, or Diſcharges inſtructing payment of 
part of the Debt aſſigned: Or itin Proceſsthe Aſſignation be. Judicially prody. 
ced ; but the caſe is notalike, nor have obſerved it decided, if a Citation befar 
the Afſignation be Judicially produced, will exclude an Arreſter, wedio teajur, 
wherein the Negative is more juſt and convenient; for a formal ond, 
timation, will not inſtruc, if it bear not the ProduRion of the Aſlignation. . 

46. As tothe Competition of Arreſters, the firſt Arreſtmeat, nor failing in d+ 
ligence, .is preferable z and therefore the firſt | Arreſter was preferred, though 
prior but by one day, though both obtained Decreet upon. the ſame day, and 
both uſed full diligence, Feb. rt. 1666. Cunninghame contra Lyel. And likewil, 
an Arreſtment by Letters from the Lords of Seſſion, and firſt Citation thereupan, 
being inſiſted in without negligence, was preferred: to a poſterior Arreſtmen, 
though obtaining the firſt Decreet before a Sheriff; in reſpe&t that Decreetsbs W's: 
foe vhe Lords, cannot be ſo ſummarly obtained, eſpecially, ſeing they muſt abi J | 
the courſe of the Roll, Nov. 2.3. 1667. Montgomery contra Rankine. Anda polls 
rior Arreſtment was preferred to a prior, in reſpe the Term of payment ofthe 
Sutn; for ſatisfying of which, the firſt Arreſtment was laid on,was not comeatily: 
rime of the firſt Arreſtment; but before the ſecond Arreſtment was laid on; tWWi9 Tie 
Term of payment of the Sum, for which it was laid on, was paſt 3 albeit 

 Termisof both Sums were paſt before'the Competition came before the Lordr iy” 

| Advocation,Fuly 29.1870.Charters contra Neilſon: July 17. 1678. Loo Pitmeda 
contra Pater/jons, And for the ſame cauſe, Arreſtment upon a Decreet may bepit 
ferred to a prior Arreſtment upon a Dependence 3. becauſe thEground of the tots 
mer hath parataw executionew, and not the ground of the latter; Yet an Are 
ment upon adependence, was preferred to a poſterior Arreſtment, obtained upol 
produttion of a Regiſtrable Bond, before it was Regiſtrate, and ſo was not ral 
upon a Decreet, Hope, 4rreſtment, Thomſon contra Miglhrran. And Arreſtmenth l 
onafterthe Term of payment of the Debt arreſted, was preferred to a priot a +1 
rreſtment, Jaid on before the Term of payment upon the Debt arreſted, } 5 4» 
1673: Birnie contra Mowat and le Andao Arreſiment laid on verballyo SPV 


Towns- officer, was excluded by-a'pofferior Arreſtment, having an Execution 38 5801 

fore witneſles, albeit the verbal'Exe | 

1678.Warrockcon, Broun. And a firſt Atreſter wasriot excluded for want Mae 

gence, but was preferred to'a poſterior Arreſter, who had brought his Cauletnopes 
concluded,at which timethe prior Arreſter compeared, and produced ab annmaly 

_ tion, after his Arreſtment from the common Debitor, mor he needed 208 


ther diligence, Fuly 194 1673. 8irnie contra Crafurd : This Afignation wasIoun 
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their payment though the Approfings were 
expired.” 
31 Nullities of Appryfings; © | 
32 Modifications of exorbitent” Pertalties in 
Approfings- | 
33 Approxing ſuſtained without a Charge for 


34 Appryfing ſuſtained, though the Letters and 
Executions were blank as to the Lan 


35 An Appryfing ſuftained without producing 
the Letters of Approfing. 
36 An Appryfing ſuftained, though by Diſpen« 
ſation at a private placey and the Court 
of Appryzing adjourned.. . 
37 An 4pprizing of Rights generaly, prefers 
red to a poflertor Spectel; 
38 approfings become extinl by paymeiit: 
39 In what caſes Appryzers muſt poſleſs, awd 
_ wy are countable. 
o What alterations in Approfings are Intro- 
y duced by the AQ of 5 hg 1661, 
Cap» 62, 
41 How Appryſongs coming in the perſon of the 
Debitors dppearand Heirgare ſaisflables 
42 How Appryſings againſt parties charged to 
enter Heir, are Redeemable. 
43 Legals run hot againſt Minors; 
44 Appryzers continuing to Poſſe or t 
, Leal, can uſe no ochen die of ; 
45 The riſe of 4djudicationse 
46 The Form of Adjudications on Renuncias 
tions to be Heir, 
a7. Why GI Paſt at random, and 
may now ve put to Infiruc ſome Int 
in the Debitor« —_— X 
43 What Rights are affeGedwith Adjudicatis 
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49 Superiors muſt receive Adjudgers, Pojing 
a years Rent, 

50 How Adjudications are Redeemable. 

$1”  4djudications may be for the appearand 
'Hetrs own Debt... 


t 52 How" Hdjudications became Extin8, 


53 Thefor ns anti efſet# of Adjudications 10 per. 
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ly provided,not only to fleirs,bur to Aﬀigneys ;"yet theſe Terms: are:(o apps | 


riat and diſtinguiſhed, thac 4* Diſpoſition: is applyed' to the Alienation of Ra 
ighes,* #ad Affignation of Perſonal Rights \ 7 j.--- —_ ' III 
'2; In 
Author 


{! 
YU It 


- 15] what ever Right betatlerh to the Author atter his Diſpoſitionor Aisigngji 
jraccrefleth ro his Succeſſor,co-whom he had before diſponed as;it /it:had bran 
his Perfon when he Diſponed, and as if it had been expreſly Diſponed:by-hin; 
wheticeariſeth che diſtioQion, betwixt Diſpoſitions and'Aſsignations, expreſs, mi 
- implicite,: or cacite-when.the Righc is not expreſly diſponed;. but tacirly or my, 
rually z/ as he who diſpones'the propery, hoc ipſo, doth tacirly and virtually 
»nCc-any lefler Righr, as a Reverſion, Servitude, Literent, chough no part 
Jar mention/be of. theſe, according to another Rule of Law majors inef ming 
fo any perſon Infefrin property, and his Seafin Regiſtrar,” will have Right 2 
tac? on it no more was in the Diſponers Perion--- albeit, Aſsignarions 1g 


; both Diſpoſirions and Affigoarions, the. Diſponer,or Cedent is call 
, and che Acquirer: is called the fiogular Succeſſor, and in both;;ohg 
comimod: Brockatd takes'plate, jc ſaperveniens authors accreſcit Succeſori, thy 


verſions require ſpecial Solemnities, as to be-Regiſtrat in the Regiſter of Reva S 


ans yet the Regiſtration of this Seafin will be equivalent: ſo a Liferent Right 


ed by him, who had-only. Right of Tack, was found to carry. the Riphed IF 
that Tack, during the Liferenterslife, Hope Liferents, L, Res9eh contra bu Tu WM oy, 


-» 


nents; The like of a Batk-tack, 716bid, La. Boyd contra her Temnents, Stugric 
tra Flewivg, The like found of a Lifereot, which carried the Right ofa fe 

verſion quo 4d the Liferenters life, Dec, 5,1665, Beg contra Beg, + 1 
- 2. There is no queſtion of this Accretion, when the;Diſponer diſponeth 


all-Righc-be bath, had, or ſhall Acquire, which is a general Afignation or Oþ K : 


pofirion, of any Right ſuperveening; if the Debate tall berwixt che Diſpongy 


octor, there is alſo lictle queſtion, if the Right diſponed have expreit oi - 


plyed ab \ 
queſtion be betwixt the Diſponer and Succeſſor, he who diſponed for an equi 


lent” Caule, - importing bis acknowledgment of having an abſolute Right, 100 


olute Warrandice, as being for a Cauſe Onerous : In which caſe, #8 wa 


cloth himſelf with any poſterior Right, which would infer Warrandice wlll has: 
him;if ir were in another's perſon; and cherefore,that perſonal-ObjeRion-exduli#34-- 
him, -it being in his own perſon : Neither js jt queſtionable, rhat if che Dill the F 
fition or Afſignation be limited, as being only to a particular Title, or gel iow! 
ly, for any Right the Diſponer hath, or bearing Watrandice from his onal 


' and Deed, then if he acquire a poſterior Right, he may make ule thereof agal 
that perſon»ro. whom he diſponed, much more may any fingular Sucoelwa 
hisz and therefore, in the caſe:decided, F#ly 19. 1664. betwixt Daw ll 


x 
£1 5 
"- 


beth hos and Sir Robert Sinclair her Spouſe contra L, Wedderborn, aneti4D; b 


Teinds of Kells and Kimmergem, whereot the Earl of Heme, common Auth 
22ve'a Tack to Wedderburas Predeceflor, with warrandice from his 01 n 0 
and any Zight the Earl then had being reduced, he did thereafter acquired 
Right trom Coldimghem,and thereupon granted « Right to Wiliem Dowgliw Þ 
ls, to whom the ſaid Dam Elizabeth Dowglas is Heir, which ſupervecning 
was found not to: accreſce to Wedderbarn, to detend his 'Tack, feing he 
| abſolute wacrandice,. but from his Authors deed only : But the main que 
when che contraverſie. is-not betwixt the Author and,the Party to whom 
+. but betwixr the fingular-Succefſor of that Author and that Party##! 
| 4 had xdiſponed before, in which caſe the perſonal-objeRion upon the wi 
hath no place, and ofrimes the Right ſupervecning, requirerh ſpecial ſol 
and cannot be'tranſmiered withour theſe , as Kefignarion, CopfirmationM 
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of Ward: 'Bur-where th | h __ 
Mace 300/was by him diſponed to znother,” before hewas enxrod -Heirg. in-thac 
«ſth Authors appearand Heir; -obraining a gittot the Liferent<eſchearot Lagids 
| Jfoatd to Vaſſals;- rhe: faid-Literene was nog; tound to; accreſce to'theVaſlals, 
{ Þ hecauſe the appearand Heir was denuded thereof, in favours of anocher; : before 
Nl be yas! Heir, Hah 7 uly 571677, Sheew contra Faſſals/0b-4thel; thisRule, was 
$i extended, 'thar a ſupervenient Right, by Decreer of:ReduRion und Impio- 
bg 7 nired by E: Swintoen,having 'Righero the Linds of Brimflouin nas foutid 
wiecreſce roche Ear! of Lavderda#l,, being reftored,: Foly'13. 16644. H,1b ande?- 
taleon. # ircter 'of Wolmer, Bur this is nor the accrefcing Emmy de- 
Wiſag-an 01d:z-yer where a perfon having a Diſpoſition of Lands, idigInfett ano- 
thrin Liferent,: himſelf never being Intefr, did aſign the Diſpoſition to a third 
airy {fo was thereupon Intett,” that Diſpoſition was-not tound to accreſce ro 
heAnonaltenter, becauſe his Author was never Intefttherenpon, Fane 20.1676, 
Ivo cootra Sm7rh. mot 0G 2 NN, af 
bis the common opinion, - that if aParty grant Tnfefement, before he be Inſefe - 
kinſelf, 2nd he thereatrer Infefr, it accrefcerh ro. thar: Party whom he Infeft be- 
2 ve; (if che queſtion be berwixe them but I have nor obſerved. it direalydeci- 
| t quid juris, in rheſe caſes, if a perſon not Intefr, dogive Right to two Pat- 
BY fa, 106 rhereateer be Infeſe; co which of the rwo' his ſuperveeny lafeſement will 
will webſec : Or-it he Tnfefr one;when he is not [nfefr, and thereafter another, when he 
wml Lbfetr, chis will have Right: Yer'if the common Authors Infefrment proceed 
ol wen the diligence ot any Party, the. fame will only accreſ@®ro him,who is the 
- | A, of it ; if the Preference be. upon, diligences, and nor- Affgnacions, 


- 


31, 1671; Nez/ſon contra Menzies of Enoch, » 


an os caſe,” it was found toaccreſs to the firſt Righe, with abſolute warrandice,. 
{Bat now'to return to what is .(pecial -in Diſpoſition. A Diſpoſition is 


g 
* 


. : ; E 


a the Franfmiſſioa, or Conveyance of: Real Rights from rhe Difponer to his 
ne Tioulzr Succeſſor, not! in Contemplarion- of the :Diſponers Dearh, fot ſach 
UI comprehedded among 'Succeſſions, ..from the Dead, as [egacies,  Dotd- 
is worts caſa, &c, A. Diſpoſition Is faid ro be'a Conveyance, and ſs it is 
ken, norttfor the Dilpoſitive a of the Will only, but what devertelſe is requi- 
K10'compleac the Conveyance, as Tradition, Rgnation, Poſſeſſion, thoup| 
SiDifpoficion is oft-times taken-as diſtin+fron » 'Forthe more clear up- 
wo king of Conveyances of R eal.rights Config a 
Robticem by 'che Law of Nature, without Þ 
TH; whic'by theſe is requiſite to tranſmir thy ſeveral Rights, As co the firſt, 
CEE Ih been thown in che Ticle (Reat-righrrY) how far Dominion and Property 
bapetenr'by the Law'of rational Nature, and ir:cannaot be donbred, but that 
mol chere were no poſitive Law nor Cuſtom, thac the rationalCreature is n2- 
bly jaſtroed how co Diſpon and Alienacthis.own, the power of Diſpoſal be- 
lie-Charateriftick of Dominion, which is 'naturali to Man, / being: ereated 
[6E the Crearutes,.” The Queſtion then'is, by what AR- Men may ndtural- 
Wercrle: / hag oe _ _ noaQ of _—_— ahding, thae 
zooly Contemplarive,: and nothi ive nor Operative: for "Conftirutin 
| Trac micting' of Rights; 'bur/ it pcs Ian be an a& of the Wil; for 'by it, 
Wo > | Bbb3z ' Righes 
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cra& ov-Obligarion to' D a' XP f | nc, 'thar thitwhicht IN 9 
is the Diſpeners be.the Xcquirers, ' *Refolation terminars within'the Reſolve | 
and my bedifſolved by a concrary reſvlacion,and-ſo'rtan{mits fp'Right : Padiicg! MN. 
does only:conſtituteior-tranſmit: a 'Perfonal Right ov. Obligation, whereby che pil | 
ſon obliged may be compelled to tranſmirthe rea] Rghc, Fe miiſt needs then beth 
preſeht diſpolitiveW il of:rheOwner, which conveyeth tlie Righe co-any oaths! 
weich is expreft by. fuch words depreſesti, Titizs Diſponeth; #lienaterh] of « 
nalizeth,;Gifteth, Graiirech, Seller, &c, which cannot propeely:import Ja Obls 
cation, having its effe& inthe furure, though there may be Obligarions'conks) 
quent as to. Delivery,-Warrandice,eFc; bur 'rhefe' Terms do expreſs ſonicthit 
preſently-done; and nor ingaged to;be done,:and .ſo.can be norhing el{&byr ths 
Aliengtion or Tranſmiſſion of the»Right it ſelf; £4 1 ee bt por” 
-: 4, That che. Diſpoſicive Will of 'the-Owner alone,? without: any furthery j 
caent £o lienathis'Righr, without Delivery or Poſſeſſion, tis evidentinÞyy 
ſonal Rights, wherein the::Difpoſicive Chuſe: of | 4ilignations' or: Tranſlations 
ſufficient ,/ Incimationot Poſſeſſion being introduted*for expediency'in fomecalgy 
by our Cuſtomrrchat thediſpoſitive Will isaHo ſuffitient ro Tranſmic Realerighty 
it appeareth, becauſeche Will alone. is ſufficientto'retain, 'nor only Rights; 
even Poſſeſhon it ſelf, though there be no Corporeat a exerciſed therein y; and 
therefore, the a& of the: Will alone; as ir retainech} fo may -ir - relinquiſh that 
Right or Poſſeſſion, whereby it ceafeth to be the former Ownets', and therefor} 
if the Will be nor fimply co relinquiſh, but co remit or tranſmit che Rights 
any other, boc ipſo that:other doth become dominaz ; Dominion being rhe poi 
of Di(poſal; which is a Faculty, and no-Corporeal thing, it may be fitly Cay 
Kitate in the Acquirer, bythe Will of the Diſponer,/ unleſs: the! Acquirer rejes M1 * 
' itz for the Diſponer before having theonly power of diſpoſal, and:remirting thi 
power to:the- Acquirer, the thing catnot be:ſaid.to -be:nw/rac, -as being relint 4 | 
thed; and therefore, the;Dominion or Diſpoſal of.ig, muſt either be: in che Dif 
poner or-the: Acquirer not in:the. Diſponer, becauſe by his will, -which is.@* 
cient-to-Relinquiſh or quite it, he hathiremitted 1t.; ' and: therefore, 'that pow 
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rs rerum transferuntsr, i 
'Debated, whether Poſſeſſion liſh Diſpoficions 5' al 
;there-muſt,.be Tradition, or dep 7 the Diſponer'toY 
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Tollelhos, 2nd were prevented by an, irregplar Poſlefi 
" 2 legal Diligence, bytby-requizing. it... . 
me ineth then th; Poſle Re accompliſ 
fed-1ighes, (ſo chat noc the firſt Diſpoſicion, bur the fir 
thereot preferreth. * This Pofſeſsion is nor alike 1n all caſes, 
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he accompli 


| RN 


In, 


tion will not tranſmit themy bur there is anecefsity of Poſſelsion; and though 


Liferen x ents be more properly Real Rights, becauſe Conſlticyre by [nfeftment, yer 


vigo-a-Lifetenter cannot Infefc another as a Fiar can, Aſsignation or Diſpoſition 
ſufficient, | but it muſt be cled with Poſleſsion : But Reverfions, though they 
ba ;bur an AGignatian duely Regiſtrat, accarding to the 47 of Patl, 1 617, 
((afficiear.as a publick Intimation, X TE ESE OT 6 7 
4. In Moveables, Poſſeſsion is of ſuch efficacy, that it doth not only conſumat 
Diſpoſition thereof, bur thereupon the Diſpoſition is preſumed without any 
ality to prove the (ame, : which was found ſufficient to inſtruc rhe Property 


oa Ship from Poſſeſsion,. without. Veadition ia Write, F#ly 26, 1673, Capr, 


lanilten contra the Maeſteg? of the Ship Sretine. And rhe Property of Money 
inferred, from .having the Key.of. rhe Cheſt in which. the Money was found 


mproper Goods,bred: upon his own ground,and ſer a graſsing to that Debitor; 
we Poynder inſtructing that the Gopds | were milked, wrought, and the off= 
tg thereof enjoyed by the Debiror for two' years, without any PoſleſSion by 
iocher Parry, during that ſpace, which ſo far. preſumed his Right, * that che 
6 admicted not the contrary Probation, Nov. 24- 1624. Turnbul of Sy: 
mifesn contra Ker of Cavers, Thelike upon two years Poſſelsion, Fwre 17,1625, 
wv contra Hudde/Foun, But Reſtitution of a Horſe was not excluded, becaufe 


0% Poſſeſſor offered to prove he bought him from one, who then had him in Poſ- 


10 
yy 
x! 


oa, in reſpet the Purſuer then offered to prove, that immediatly before hs 
ad ſet the Horſe in hyre for a Journey to that pegſon, who ſold him, Now, 18, 
o,. Forſyth. Stabler contra Kilpatrick « So thaghit will-not be ſufficient to an 
Riming Right co moveable Goods, againſt the Yawtul Poſſeſſor, to alledge he 
Wa. good Title to theſe Goods, and Poſſeſsion of them, bur he muſt conde= 
0, 60 modo defitt poſſidere, a5 bySpuilzie, Stealth, &'c, Or that he gave 
= only in graſsing and cuſtody, and.continued to uſe Ads of Property the 
ma whereof. is,- becauſe in the Commerce of Moveables, write uſeth not to 

Wabice, and it would bean unſuparable labour, if the Acquirers thereof. be» 
Med ro be inftru&ed by all the preceeding Acquirers z as if one ſhould inſtru 

ine bought, or. bred ſuch gods ſome years ago, . the preſeric Poſſeſſor behoved, ' 
$0 inſtru a Progrels.of them, through all the hands they paſſed. from the 
Wage, {or loſe them, which being deſtruRive to Commerce, Cuſtom hath 
wWiced this way, that Vollefpop, 0g preſent and lawful, prefumerh 7g) 
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= ty without further Probation,” unleſs the Putſuer candeſcend-upon,and. rs Y 
way, of the Goods. paſsing from him), - not "by: Alienarion, as if they nay 
ſpuilzied, ſtolen, frayed, 8c, * "Feb, 3, 2674, Scor of+ Gorrenberry contra Blip: 
In which caſe,” the Zybel was found relevant ro be provewby-the Defendersogh/ 
that he had not bought or acquired theGoods, bex«fide x Or that theGoodswgy 
in a Deftun&s Poſleſsion the, time of his Death which- is probable: propt de. jure; 
Feb. 24+ 1672,.. Semple contra Givan -In which caſe a-Detun@s Goodswere je. 
ſtored, albeit-rhey were Tong poſſeſſed after by his Wife, and impignorat by be 
and her ſecond Husband;* without Confirmation, the Children. of the Dl 
Husband having recovered the fame from the Acquirer, 2:104,;,* 

\The paſfing of Movables tram the Proprietar muſt be ſo evidently inſtrugey, 
that there may no prpbability remain of their being'tecovered,and thereatter lis 
nac - Upon this ground ic was, that Sir Fobz Scot; purſuing Sir Fobn Flaghy 
tor a Book delivered to him, The Lords found the Libel not relevant, unleſs 
were condeſcended quo'modo the Purfuer delivered the ſame, w/z, by Loan'wy 
would not put the Defender to prove gifted, but preſumed*his Title, unleſs the 
contrary were proven by Oath or Witneſſes, Fan. 27.'1665, And in a Prock 
for Jewels, at the Inſtance of Ramſay contra Wilſox, who had them from My;% 
bert 8yresz the Lords found, that the preſumptive Title of the Detendetand/hj 
Author'was elided upon the contrary preſumprion,that Jewels of ſuch value ul 
not be bought bone fide, ſeing the Seller was neither Merchant nor Jeweller,agt 
the Jewels fic for his proper uſe, and becauſe it was offered to be provet, þ 
took them at his own hand our of the Purſuers Poſſeſſion to whom they the.) 
pigaorat- by, Writ, by the Proprierar, who immediarly went out of the Kingdoih,” 
\_ 8. The moſt ordinary and important Conveyances are-of Lands and Angij 
rents, which paſs by Infefrmenr, for perfeRting whereof, there muſt nor only 
2 Diſpolicions but alſo a Reſignation in the Hands of the Superior, and new] 
feftmentigranted by him to the Acquirer thereupon, yr.by Confirmation, ge 
obedience upon Appryling or Adjudication - For "qe of: Lands to beHd 
den of the Granter, do not tranſmir the Granters Right, becauſe he continues 
perior in the dire Dominion; bur ir becomes an Original Fight, —— 
new ſubalcern Infefrment, Reſignation 1s either 'in fayours of the Supetior hiw 
ſelt, tor confolidating of the Property with the Superiority 3 and therefor! 
called Reſignation, ad perperuam Remanentiam: Or it is a Reſignation in the Sup. -M 
riors hands, iri favours of the Reſigner himſelf, or in favoars of an Acquirery 
therefore, is called Reſignation 5» Favorem, The firſt of thefe'is no TraninbW- 
fion, bur an ExcinRion ot the Fee, and hath been ſpoken to in that Title. "1 
{ecdnd is not properly a Tranſmiſſion, becauſe it pafſerh not from, but returlig i 
to the Refigner, yet ordinarly under diverſe Confiderations; as when heres 9 
from himſelf and ſuch Heirs, in favours of himſelf and other Heirs, or when ew 

ſigns a Ward holding, that it may be returned blench, or few, for the right 
derſtanding of Refignations i» Favorem, confider the Solemnities requiſite tas 
to, and the effe& which AloWtfrom the ſeveral ſteps thereof, | / IG 
. For the firſt, a refignatioFmuſt proceed upon a Diſpoſition, - or Procuritlf il 8 
of Reſignation, having in it the effects of a Diſpoſition, which muſt be ia\ bl -Kthy 
tor the Inſtrumenc of Reſignation being bur the affertion'ot a Notrar, will notnW'Woe 
ſufficient alone, withour an Adminicle in Writ - and though'Reſionation! wy ye: 
manibus,can have no Procuratory,yet the Diſpoſition whereupon it proceeds ng 
be ſhowen as the Warrant of the Inſtrument of Zefignation, The ſecorid RPG 
Reſignation, is che Act of Reſignation ir ſelf, which neceſſarly muſt be'yING 
of Inſtrument of a. Nottar, expreſſing the Warrand of it, viz, the Difpoliln 

it be done by the Refigner propride manibas, or the Procuratory' if it bed 

2 Procurator, and that contorm cherero, the Refigner or Procuritor 'coalpe 
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perſonally before the Superior or his Commiffioner, having ſpecial Vir 


eceiy e Refignations, and that che Reſignation was made in the Hand CONT 
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__— L Staff and-Baſtoun, delivered by-t © ACUgtETF: 
" I& $uperior;-a3the Token or Symbol of the:tbing reſigned, 
- Sanccepted and received by the Superior, .or his Commiſſioners, 
4*8.$ymbol in-their hands, for new Infeftmenr, tobe given tothe Acquirer 
\and though the. Reſignation. vſeth. ro be made by the Vaſial,/ orhbis: Thocurator 
' ontheir knees, andH4o is expreſt in the Inſtrument, either generally or ſpecially 
with:all bumility, and-thad the - Superioror his Commilſiener, ufe rodehiver the 
Stalk as the Symbol of the Fee to the Acquirer: which is-alſo expreft in The Ibftru- 
mentzyer-theſe are not ſocf{ential,but that without thebeing or expreſſing thereof | 
the Inſtrument will be valide. Thelaſt Step of this Transmidion by Refignatiob,is 
the Saperiar or his Comnilfioners, giving-newr Infeftment to the" Acquirer," the 
mm in& Requilites of which. Infeftmenc, hath been expreſt before in the 
Tide Inſefrtrerts. % | ro Wat) SUL 3 DAnST 
— Wes of Reſignation are fo :effeual and; neteſfſars that :the Otmiff- 
op of atly of annulleth the Refignationg and therefore Renunciation with- 
\qugia forms! Refignarion, though it may be ſuffrajentagainſt'the>Renancer, yet 
{not ſufficient to take away Lnfefrment- renunced, '2gdnſt fingular Succefforse 
Nor.cati.it conſtitute any real Right in the: perſon of che Acquirer, unleſs be had 
awnde. another Righe landing ww his perſon, in whiels cale; the Renunciation 
might exclude the: Renuncery' of bis Heirs, to quarrel char Right; Hope 'Al a- 
hon, Hamilton: contra Mfadam + Fhe Reaſon thereof is, becauſe jurd Coden'mn 
ddefttomntur quo conflituunturz, and therefore as Inteftizents eanvotbe Conftiture 
;Fithout an Inſtrument of Seafin, fothey:cantor be Ueftiruce-withour an-Friftru 
deve of: Refignation, , or at leaſt anottier Inſtrumene of Seafin, with the 'Superi- 
«:Confirmation, *or upon his Charter for Obedieticey' ſorhat Renunciation be- 
ngPerſonal, operats nothing, except inthe cafe of Wadfets, which are-extin- 
Wiſhed by a Renunciation regiſtfate by the AR of Parliament 1637; ' But even 
Madfets cannor be tranſmitced withour:Refignationr #1 favours-bf the Wadlet- 
'*kn(wgular Succeſſor. Lb PEO OP. F101 "= TO: GOTTA 
:229; Bur where it is ſaid, thatthe Reſignation muſt be'/by-the Fafſdlior his Procu- 
nor, this queſtion arifeth, if-che Aſlignation be made by him wbo-w-not "truly 
aſl, but'with Conſent of the true Vaſlal,' quid juſ3r,Craig, Bb. 3, Diegs 1.ſhows, 
that-it bis time: this queſtion was not Clearly determined, nor ishe pofitivenn it, 
Sitebis far, if the Retigner hadino Title, no Conſent could: be fufhicients Fo if 
Sehad a colourable Title, the Conſent of the true Faſſal might validate tt, if the 
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tVaſſal be Conſenter tothe-Procuratory'of Refigttation, cither expreſly-bear- 
Ing;/ that the Difponer, with Conſent, &#c. conſtituteahis*Prociirators?, or if he 
Conſenter to the Diſpoſition by being expreſt inthe ettry theresfy which is 
holden as extenſive tro.the whole Diſpoſition; and ſo ws'tepeated' in'thelame, will 
teas valide, as if the Conſenter himftlf had granted the 'Diſpoſitionor# Procura- 
dy for the 4 of the Diſponer, thongHmore expreſs and amplified, isno more 
this Conſent, and (6 the other conſenting,” doth 'the' fime materially, which 
Kwould.do-jf he were Diſponer formally3'but if hif"Covſent be adhibite after 
16)  Relignation'is made, it 1s meerly Perſonal, tid cantict have itiflvience on the 
ri bation, Which was before itz” or if he but” permir” er-give Licenſe to the. 
tk Wponer,* or which is abkez it he Conſent,” that the Diſponer diſpone in fo far 
NI Say coricern/the iDifponers Right,theſe will not be a ſuffecient warrand for the 
mgnaton, but if he give Wartard'or CE IN LOOT it is falficie | 
HEAT neither is there neceſſity to diſtinguiſh; *wherher the Diſponer have a co- 
ay apc: Title or por, eingfir the Conſeht vPthekrs true Yall, and rhe onas 
"1 | lowing from, and rarranted by that Conſent which ceranſmitterh the Kiphic; 
therefore ari /afefrment'of an Annaatient,” granted by=a perfor not Tntefe, 
found valide;. becaue © Canfetner thetitt Wal Mifeft2 ind fo it di exgade a 
a Kt Howitg from thit Conferter 'Y6 oth flor "thereafter, 
of OY XR2 1 ack Dec x ——— --— 41123 Kr 
\'. wal Cc C 10, Re- 
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| . ., Pfoctirarory and [oſtrument of Reſignation maybe loſt 3 therefore the Vaſſaljn WY 1 
” = defling:foutty.years, by vertue of an lafeftment, mentioning ſuch a Reſignaricy, W 1 
- the ame will be valide wgehour the produQtion of the Procuratory, or [nſtrumyy | 
. of -KeFghatidn;: whith'itherefore is preſumed thence preſumptione juris, pig] 
1594- £4 zk'8. ! y S : i 
- > -3x;] #to the cffe& of Reſignation, there is no doubt, but when the ſame 
truly made;-and Infeftment follows conform, the Refigner is fully diveſted, ad 
-he Acquirer is fully inveſted; and if there be Conditions or Provifions, whether 
bearing «xpre6 Clauſes irritant, -that'the Acquirers Infeſtment ſhall be null, ag 
the Di offers Infeftment ſhall revive, or he bave Regreſs, how far theſe are, 
Qual; untill by -Reſignation or judicial Proceſs, the fame be recovered, is'mgt 
fully cleared before, Title, Inſeſtwents. It isno leſs evigdent, that before 
_*Hation þ&:made,: the Diſpoſition'or Procuratory, operats nothjpg as to'the' rei 
\Right,' which-notwithſtgnding remains fully in the Diſponer, Mough he beyw. I | 
»ſonally. obliged /to'perfec ity albeit there be no ſach expreſs Obligment inthe I 
.. Diſpoſirion3-yet' by the nature thereof, the Diſponer is obliged'to Infeft himſi, I ® 
if be be pot Jofefr, - andro Infeft the Acquirer » Hope Alienations, Gladflancr on.  # 
tra L; Mckerſionn :- The Diſpoſition of Property being accompliſhed, carriezull I 'W 
real -Right'theDifponer had of the Land, or: Bonds: for granting real" Rightpin fþ 
FEvour. of.the-Difponer,or his Authors, tho neither afiigned nor mentioned inthe M # 
| Diſpoſition,- Yea, a Lifetent carrieth the Reverſion in the Diſponers peſon;'s 4 


..to the- LiferentersLiferent uſe; that thereupon he might redeem a Wadſet3 


:likewaysz Diſpoſition of Lands immediatly before a Term, . not expreſſing ani 
.-try; hor-Affignation-to the Rent, was found to excludethe Diſponer there'fray, 
..chough lofefrment foHlowed: not, till after the Term, Spotſ Mails and Datiend 

' wal comraStak.- And: generally, it carries Mails and Duties, as including 
_-mally,an-Afﬀigoation,thereto, Fuh. 15.1629. Inter coſdem; . And though the 


poſition, or Procuratory, cannot conſtitue a real Right, yet it doth ſuffiienh 
..excluded the Difponer-or' his Heirs, from troubling rhe Acquirers Pollelia 
thereupon. et * yr; wm rs” ct | "tt 
-...,42-: The main Queſtionthen is, what is the effe@ofa Reſignation, when die 
.and- accepted -by-the Superior, and no Infeftment following thereon, where/n ih Md 
© [that caſe, the Right ftandeth, whether in the Diſponer, Acquirer, or Supain,8.i 
.,and whetherthe Reſigner be. fully thereby denuded, or if he may not granta& Wl #1 
cond-Reſignation, whereupon the firſt Infeftment being recovered, will bee: 5 
Qual ; Thisis-very learnedly debated by Eraig in the forementioned place, wh k 
he fheweth, -that the- common Opinion was, that the ſecond Reſignation 'wil 
the fic Sealin will be preferred, though the. Lords bad decided otherways bM 
_ the cafe ofa Citizen of Perth, whomakinga ſecond Reſignation in favoursofl 
Son, though after the firſt: Refignation by the ſpace of twenty years; yet (nl 
. approveth the old Opinion concerning the Reſigner, never to be fully diveli | ny 
. ill the Acquirer were inveſted; this is clear, that by the Reſignation, theeIaÞ 
falls. in Non-entrygand is in the Superiors hands, and while the Reſigner refipwnl il 
| in his ownfavours, be received, orthe Reſignation paſt from, "Or otherwann®WRS 
. Acquirer be lnfeft, the Superior hath the Non-entry-duties of the Lands rilll M9 
- ed, if the Infeftment be not delayed, through his own fault.” Ic isalſo cleanWInany 
_ by-the:Superiors acceptance of the Reſignation i favorexr, there is upon hl oy 
perſonal Obligation to. Infeft that perſon in whoſe favours the Reſignation #4 ; 
"made 5 and therefore. though the Refigner die uninfefr, his Heir by a ſingle WW 
vice, hath right to that as other perſonal Rights, and thereupon may companWwnv4 
Superior to Infeft him 3 yea, as Craig obſervethin the fore-cited place, the hrs 
upon ſupplication, without Citation, will grant Letters ſummarly upon UTR 
- the loftrument of Reſignation, and warrand therefore, to charge the Superill9* 4 
 Infeft the Party, in whoſe favour it was made, who may not receive anothanans 
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Lauds, the Sheriff ſhall cauſe fel] the Landsto the Avail of the Debt, and paytie 
Creditor, bich ſhall be redecinable by the Debitd? within ſeven years, and the 
cannot figda Buyer, he ſhall appryzethe Debitors Landsby thirteen'perſonsoltlt Wh ew 
beſt and worthieſt in the Shire, leaſt ſuſpettoeither'party, and affipn to'theG8 I 0 
ditors Lands-tothe Avail of the Sum, and the Syperior ſhall ceceive the Credna T [ow 
or atiy other Buyer, fora years Refit, as the Land'is ſet for the time 3* of oli By wm 
Ways ſhall take the Land to biaifelf, and undergo the Debt. * According ton Bh amn 
AR Appryfings did proceed by Sheriffs and Baillies, who for ſatisfying of Daw i 
Liquidat by Decreets, iſſned Preceptsfor denuncing ſuch Lands co be apprja Ware 
upon fifteen days warning, conform tothe Ads of Parliament, "which denn any + 
ciation. was publickly read'upon the ground of the Tand,before Witnefles, anne: 
_ Copy thereof left affixed thereupon, and alfo atthe' Mercat-croſs of the Head: Bu ane 
ofthe Juriſdiction, where the Lands ly, and: tothe Debicor whoſe Lands yuh 
tobe 2ppryzed, expreſſing the *Creditor, Sum, Day' and * Place'of Appryany anne 
that all Partics intereſted might appear; perſonsof Inqueſt and Witneſſes wee ' xd 
Dſummond to the ſame Dyer; and'ordinarly the'place was upon the groin anne 
the Lands, that the - value and worth thereof might .the_ more clearly append 
where, after diſcusfing of the Appryzers Claim, the Hability of the perſons ny x 
queſt,and Witneſſes,ſo much Land was Appryzed and AgPy ed as was worth q 
um, the years Rent to the Superior, and expenſes: of Infeftment's anamnanngo 
Lands were burdened with any former Annualrents, whereby a proportiom 
Land could.not be appryzed,'freeof burdenz there was appryzed'an Annuane 
forth of the Lands effeirand tothe Sunis;-and expenſes foreſaid; 'arid redeany 
in the ſame manner 3 which was ſuftained-by the meaning and intent of tHeps 
Tate, and though by the words of it, "A ppryzing of Lands was'only meationes 
 wasever extended to all Heretable Rights. 65 2525-1.9 «917; 0 ORINY 
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p- _ ordinar Sher! 's Ut to Lt in chit 


&2p4 m— to run io, courſe to. Meſſengers, 25 Sherith+ "in Bas 
oy ey ho Appt ſer, Fl reſpe@ the Lerters bad. a Blank tor inſert Sthe Meſs 
Nagy, viſe. the Meſſenger, who did demince all L other 
rs, which the, Appryſer pretended t6 peions to his Debitor: Andiin 


[= & th etters bore 2 diſpenſation of the placed App priſe at '#dinbar gh, 
tho 


riknowledge or 


the app ſer claimed, . in aryl of the D Rar org : ery as, ph 


aakid cation of the.value of the Land Got A RLR2t 
zppryſed for, and nn was Inf oe. whole, 2nd 4 peer the Stt- 

Mn lor. a.Compglition a years Rent of the oo " which was' confiderable 26: 
Son 20, the Debirors Debt, anc behoved BY ix ayes: by hin, id by" the fails 
ppiplinos, the. 4ppryſer, might, and. ofren $ did *eriter in Pofſeſion'of the 
F out beivg Comprable for' heWedef havent; of what Spa 


[414 As abuſe, the Mafeat of rhat excelſent Srirate for” Appryfings, Was 


vat,and the fame turned .inza.a meer 'Formality, as the Parl; 16214 cap, 6; 
heh. began to, corre chat exorbiranr: Abufe, an Tetlired 4ppryfers comprable 
is their. lotrom:fions, . in. ſo faras excee rd. their Annqalrents, 'ro'be imputed it 
[- Exch Sums pro tanto, and that the y being thereby ſatisfied of their Sims; 
ipal and Annual, Compobrion fothe Superior, and Expenſes of Appryling 


eſements, that thereby che 4ep: pling, ould expire ipſe faFoy"and irisals 


d,-.thataf the, Sobre e not worth of free Rent; effeirand 16 
vis of the (aid Sums, that before Redewprion he flall be' ſatisfied of 
apa, By which 4 allq ie is declared, that Mitors may redeem Landy aps 
from them at any time, Shs their age of twenty five years complear, yer 
= er the firſt ſeven year, the Appryſer ſhall have the benefir of the whole 
uties-till he be eemed, which hath always been'extended co Lands 
hom perſons being Major, . if a Minot ſucceed, duting the Legal, and if 
__ Major, acer ro bim who was Minor,” he hath-the benefic of Re- 
ion of ſeven year,. in ſo far as was not tun ih che Minors litez and if leſs remain 
ug . year, at. the Minors death, the Major hath atulFyeat to/redeem-atrer the 
wisdeath,z, and:by the AQ; 67. of "the abrogat Patliament 2641, Appryſers 
clared comprable for the Rents of apptyſed' Lands iatrometred-wich by 
ies all the cimeof the Legal,” whether Minors'or others, + - * 
Decay £ of another. reac Fae by. the ; fooriing of Appryſings from the firſt 
| f tion, that che pryſer appry 
os d.ng, more, Wu, ut Fer Rever flon,, which didordinarly expire, the ſub- 
"EY not. being; able to raiſe Mi to redeem the anterior Appryfer; 
Mobb bf oY, - Appry(er carried the, whote Eſtate, and'efcluded all the reft, 
med ro take ſpgrear a Legal adyanrage, and ſometimes not daring 
FR it; did ordu hs! ppety Ine with the Debitors appearand Heirs, -or 
adent.to their $2 ry whereby.che Debitors Heir recovered his' whole 
X ſatisfying one Creditor,and excluding all the reſt, therefore the Par/; 
ptheir 4@ 62. anent Debirot' and Creditor; declared. that all: Appry- 


- deduced fince the BAC Torn os, or to be deduced in time coming, 
. 4 ; afre 


lin.2 year : ret, the fi which became effeQual by Intefrment of 
oe 1d jag ing ts as 7 ont one Apptyryfins' had been led for all the 
"ot god thereby l be f as extend ed to ten year; ind it. is declared, 'that 

| ſer t ea cet Be) i or any to,his behove, hall : acquire risht to any exi 
br zo che (@ f ſhall'be. redeemed from” them within the fpaceof 

| qoiy, Pl poſterior Appryſers, Bs ayment of whar:they 

© bull note fari ed y their lacromil n. This hich been | 
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"I fow the Debitor thECkeive 5 w08%s fr al Yendicions, there muſt be 
$4 and pratives, or the pricein numerat Money 3' for if rbe matter confift in 
' Hyffing clfe, its not 'Sale but Exchange 3 therefore rhe ground. Bf Appry fing 
be nomerateand current Money, and'if originally it be riot fo, it muſt be 
 "&Hcbefore Appryzing can proceed neither can it proceed but upon a De- 
+ ehabliſbing the Debt by Regiſtration, or otherways it the'perſon of the 
-yZer ave, and of the Debitor paſſiz?; yet an Aſſigney tatimating before 
* Cedents death, may Appryze ſutnmarly without ARion, eſtabliſhing the 
Hehe in bis perſon, as bath been ſhown, ' Tile CYſſignation), - Neither could Ap- 
ig proceed ypon " retable Bonds, unleſs the fame had been'made move- 
> by Requiffrion'vr "Charge , and therefore was found null, proceedingup 
an berecable Sum,” beitinga Clauſe of Annualrent, chough payable 'with- 
Requiſition upon a' fingle Charge of fix"days, ſeing that Charge was not 'gi- 
yen July 20. 1622. Cranſtour contra L. Eaft-ni;bet, Hope Obligations, 'CMowet 
a the Creditors of Richardſon, Ctanitoun contra L, Lygfoun. Bur poſterior 
walions have run 'in the contrair, that ifthe Sum were payable without Requi- 
io, Appryzing might proceed'chereupon without a Charge, as wellas Poyn- 
We've Arreſtment, July 4.1627, Edger and U exatos' contra Findlajorn. July 
4629 L.Clackwannan contra Z. Barronnie.la which Caſe, the principal Sam was 
Sb + ata preciſe Term, and no mention of apy Term or Time thereafter, and 
was Appryzed for, after that Term, Fan, 25.1642, Seatoun contra Loch. Bur 
nfeftment have followed, ot Requiſition be requiſite, the Sum muſt be made 
heable before Appry fing But other Sums, though by Deſtination Heretable, 
Wins ſuminar Execution by the Parties Conſent, Appryfing 'is ſuſtain- 
Snzewpons © Tf WO: qr? p lags 16y 
*%x-"As to the ſecond: Point againſt What Rights Apprylings extend 3 Firſt, 
foupt? Letters of Appryfing contam power to poynt Moveables, which mult 
Efirched*for 3. RE tic is properly cal d Appryzing, extends tro'ng 
Wiveables, but obly to heretable Rgphis, as Larids, Annultrents, Liferents, Tacks, 
Inefions, Heretable-bonds;Fuly 25. 1693. E.. thy contra Z, Buckiez and there* 
Oi extends not to the MailsaridDaries of the Appryzed Lands,before the Ap® 
pI orig, Feb. 14.1623. L. Sa/tcoats contraFfome.Thelike,though theQueſtion was a- 
i laſt the Debitor himſelf,and that tlie Style of the 'A ppryzing bore,all Right that 
Debitor had to the Lands to be Appryzed, Marth 13. 1627,Mackie contra 
rs, And wherean Annualrentis'appryzed, it extends not to the.by- 
EAnualrerits, which are Moveable 3 bat theſe being Moveable, are Arreft- 
KW neither doth irextend to the Drities after Detranciation, and before Ap- 
lip, Feb. 16. 1633. Harper contra Colffrn and Fobnſioun. Appryzing isex- 
ed to all Heretable | Rights, though rhey were not provided to Afſiigneys 
tto the Debitor and his Heirs only, 'or failing fdch Heirs to return 3 al 
lrefe re publick utility and the favour ofthe Credicor, makes it more effeRual 
= avy voluntar Diſpoſition or Affignation could bez: fo an *Appryzing was 
dbd'to carry a Kighe, though not granted to Aſhigneys, Hope Appryling, 8rours 
T7 ri Eſfilwont, "Kag a Husband granting Right co bis Wite, but with provi- 
ME *thatſhe ſhould renunceir, ifhe requiredit in bis own life allennetly, a Cre- 
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which require not Inſeftmens to tragimit.them, as Lyferents, Reverſions, Tin 

And ſo an Appryzing . was to'ca the Legal of 8m anopeige pprozis 
though the Jenunciation, whereupon it proceeded, Hi aa rto the Deal i. 
ciation whereupon the firſt Appry Zing proceeded, and thereby at the time olds il 
Denunciation of the ſecond Appryzing, neither was the firſt A Pry Zing. in- ls 


-” 


ing, neither the Denunciation thereof,and fo could not be Denunced lay _ 
ed; yer the Dequncidtion of the Ground-right,, and all Right competent, a 
that might be competent to the Debitor, was found to carry the Reverlion aft 
faid firſt Appryzing, Nov. 18. 1624+ Kincaid contra Halyburtoun, y 
.” 17. Though ſecond Appryzings carry the Legal Reverſions of anterior 4pony 
| ings without Infeftment : Yer Infeftment is frequenrly;taken thereupon, thatlh 
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upon Supplication.obtained allowance f a1 
uperior to receive him, Spotſ, hic, Erazes y 
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preſtco'be "a years Milly asthe Land is fet for the time, Nl 

had 'of ſuch "real Burdens affeQing'the Land, as-are'taken” one whh' 

ridisCoiiſcnts Bar'in inthe caſe of a Liferentſo taken on, the years Rene pre 
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SfcheGround, & is rherefore-preſumed to be theRedr-arehe time of theFet,, 
will gt admye-a contrair[Probarion-z Bur theSuperior will-not be obliged = 
W Wipe <be-dppryler for + years Rene of che, Money app: yſed for, bur of the 
2 Th appryſed , March 23; 1622: contra By Rorhes, Morch:30;, 1 37s 
WElon.contra Murray, Yet in this laſt:caſe; the: Zerds modified the Redr-ti 
he worth of the-Lands;; for the Rene:being worth 800'Merks-it was my- 
'WE-2 c0.300 Merks, . A Superior muſt inor-only receive the firſt: Appryſer,- bur 
' $tchers who Charge,though one' wag Jnſets before any orher chargedg Marrhr'y, 
il Tab. Ferguſon contra Conper,. And it-wore Charge, he muſt: acceprayears Rear 
Tall... providing that he who ſhall be preferred, refound co. che reſt-the-propors 
We payed: by,. them-to the Superior,” Fuly 22, 1628. Lo, Berthwick and Huy 


Mos I. Ha ſtonn and Smith, 17g egvr ts i node Eu 

B25. It che. Superior be-contumacious, and will avt:enter, the Appryſer upoh 

Bl Kiligence, Craze libs 2, dicg. 2. Preſcrives,. that the Superior may be thrice res 
T3449 and.it he refuſe, Letters may be obtained trom the Zorgs to:Chargethis 
Gperior, to.receive the Appryſer, ſupplying his place; and ſo from: Superiorico 

Bl Seetior till he, come to the' King, who-retuſerh none; -by which: the Superiot -- 

= ad-loſe the Cafualities of his Superiority, during his Lite, as-is ordinary in 
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| dice, Fuly 20, 1678; Mv#93 contra Orrork of Bar am, In Which cafe the za 
_—_— ſuſtained the Appryfingas a Security for the'true'Sumsreſtins,ifohy Ml 
Appryfer would have paſt from the Tetmly Failzie, An Appryling was not foul 8 1 
null, chough/the Inqueſt: was only thirteen, albeit the Cuſtom hath been1ongy Ml - 
fifteen,nor becauſe theSeals did not appear;ajter twenty years, Dec;3,1696, few 
contra Mackie;xhe reafon hereot was, beezuſe theAR introducing 4pprylſings vel MN 
the Inqueſt to bt of thirteen perſons, Par//1469.04p.36, The Loras do trequenyl; 
ſupply deteQs'in Appryfingsor Adjudications, in {o tar as they may ſtand. as Se 
rites of true-Debr;- and eeal Expenſe; eſpecially when che queſtion is berwixrths 
Debitor and the Appryſer, bur not if competition with more formal K ighes; 2d 
they are more; ſtrict againſt Appryfings or Adjudications, when they are infdy | 
upon, as/expired, | or for Penalties, Sheriff tees, and the Annualrents theregs 
and theretore, a poſteriof Appryfing'being ſolemn and forma], according wk 
Cuſtom then in uſe, was preferred to a prior, not being fo formal, Faly 1s, 1640, 
La, Lntia Hamilton conna Boid of Pitcon, And likewiſe, 2n Appryſing bens 
led tor Penalties and Termly Failzies, was reduced.as to theſe, becauſe a Kos. 
the Sum was not dueat the date of the A ppryſing, though it was deduced atthe 
inſtance of anAſſipney --But it it wete proven to'the Cedens behove, it was 
ſo found reducible, y#o a4 the accumulation of the Annualrents, and mikis 
them & the Penalties principal Sums, ' But ſeing the Appryler declared it tedevy 
able, though the Legal Reverſion was expired, it was ſuſtained as 2 Security 
the firſt principal Sum, and current A4nnualrents thereof, Fan, 31, 1679 jvyjn 
contra L,D#wm, And an Appryſing was ſuſtained upon aBond, bearing alone Tos 
of paymenr,;with a Clauſe irritant, that if two Terms 4nnuilrent run rogether ty 
ayed,the whole Principal and Annual ſhould be payable, without abiding che fi 
om: 'though there was no Declarator of the irritancy, it not being penal, but 
aking away'the tavour:of the Creditor to the Debitor, by delay of the Tet, MW 
Fane 20, 16-8, Scot of Burnfoet cofitta Falconer and- Edmiftouny,  . BW 
£37. Hlbeirthe Zords do not ordinarly modifie Penalties after -Fppryfing; yell M6 
if they be exorbirant, they do modifie the ſame; and all Termly Fatilzies, a5 thy MW 1% 
did in the ſaid'cafe of 0rrock of Balram and: Irving, | - —_—_ 1. 
-32- Appryfing was ſuſtained upon a Sum, payable without Requiſition, als et 
iethere was no Charge preceeding the Appryſing, Fuly 21. 1666, 7 homſen can 
tra: Mczrrich, The like, though the Bond bore Annualrent before 1641, few: 
there was no Intefrment thereupon, ot Requiſition"therein,' Fox, 14; 1679, fa Mi 
gubar of Finian contra Stwart,. | "ka 
_-33- And an Appryfing was ſuſtained, though the Lands'appryſed wereWWW 
filled up. inthe Lercers of Appryſiag, or {pecial Charge, nor in the Execuriggy #1 
becauſe the Meſſenger,who execute, was Judge in the. Appryſing, which relati 
the Denunciation of the Lands particularly, and Charging the appearand He 
to Enter thereto in ſpecial, "was tound-a more ſolemn Execution, than any f 
cution apart;Fap,y 6.1680. Brown contra Nzcol : + For Decreets of Appryfing 
they became: ro be by Meſſengers, who appryſed all, which was claimed, and wal 
_ no exception, was amere Executive Sentences as a Poynding of M 
< VaDIES IS« - | | / "2 
34: «4a Appryſing was ſuſtained without producing the Letters of 4ppryli 
it- being in x#o- 1636. bur rhe inſtructions of the Debt was found neceſſary! 
beproduced, being within Preſciption, Feb, 11. 1681,” Kenway contra Crof 
Yea;an Appryſing was faſtained upon'a Bond, payable upon Requiſition, the 
the -4ppryfing made no mention of the Requiſition, the Inftrument of Reql 
tion being produced, | | 5 
« - 35. -Andthough-the Diſpenſation to appry ſe, was-neither at £#u#nburgh, 
the- head” Burgh-of the - Shire, bur @'place upon the" open Fields,” and'1 
account'oha great Rain, the Meffenper vid not appryfe that: day, : bur” 20Jol 
the Courrot #ppryfing till the next'day, the Appryfing was ſuſtained, Fa 
1691, Heirs of L#ndic contra E;SoutbesF, 36, 4 1 
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= 12d-2n 4ppry fiag;of the Ground-right of, Lands,; and all Right belong+ 
W MN + > De _ ; the Syperiar being. C | arged: thereupon, was wn Hos 
YN Eder Appryſer, who appryſed particularly an\Annyalcens our: ot the Latids, 
"WM hiek w Tee only; Right ot- the common Debitor, Neve 21, 1673. Fatrholm 
YZ neptoes and the Countels of Levin, - © . 
#:5. Appry ſings are elided by payment, without neceſſicy of Renunciation, Re- 
tion, or RecuRioo, as in the-caſe of other Intettments, Faly ag, 1626;Ld; 
*a.contra Frazer The reaſon is, becaule; Appryſing being but legal dili- 
te, for Security of the Sum, which .ceafing, it tallech without other, ſolemi« 
ies; and the, Debicors.own Infefrmegt ſtands valid, without Renovation 5 
which, with che Interment upon the- Appryling, ſtood bur as 2 parallel Righe 
farSecurity, ſo that all returned, ad proiinem ftatuwz and amongit thereft, the 
Caſualities of the.Superiority, it they were: taken off by the Appryfingy and 
therefore, an Heir not entering, but being Charged, it he fatisfie and-redeerii 
he. Appryſing, hewill bein non-entry till. he be received and Intettas Heir, 
-38,, Appry fings are excluded, and-qualified wich the Back: bonds and obligee 
eats.of the Appryſer,, as.in perſonal Rights, which are valid againſt fingular 
xceffors; as 2 Back-bond,. thatan Appryfing ſhould, not be prejudicial ro ano» 
ter Parties Right, was. tound relevant againſt-che Appryſers ſingular Succeſſor; 
the Kings, Donatar of the Appryſers torefaulture, Fuly 31, 1666, the E, Southe 
ab-cantra MarquefS of Huntly, Hp * "2 Y 
"The laſt. and moſt ordinary ExtinQion, of Appryfing, is by Intromifſion with 
© Mails and Duties ofthe App: yſed Land over and above the Annualreat, tor 
eſe are- imputed i» the principal Sum, by the Statute, Part 1621. cap, 6. which 
tended to-Minors having the Priviledge atter the ordinary Legal of ſeven 
exs: Bur it was not provided tor in the ſaid. Sratute, ,that the Appryſer ſhould 
» countable for his Intromiſſien thereatcer. which is therefore provided tors/ @rl, 
2M 161, £42, 67, which, though it-was negleQed, and not revived, Pard. 166z, 
"of pr the. Lerds ſuſtained the lame, 2s now.in Cuſtom tweney years and more, Feb, 
(Wl 18, 1663. Z0ſs contra. ckenz5c,; But the Tenor of the ſaid b1ſt Starare, being; 
"+ tathe quancities of the Mails and. Duties. ſhall extend to as much as wi'l ſatis- 
Ml the whole principal Sum, and Annualrents thereof, compoſition to the _ 
t 2nd Anouilrent cthereot and. expenſes, .in deducing the Appryſingz In that 
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ll akthe A ppryſing is declared to-expire, #pſo.feo z, 50. that it any part thereof 
> Mtmaio, 20d che Debigor, be fo negligent, as.not to ule an Order, and count and 
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WR by the latromiſſion of him, co whom the 4ppryſer granted Back-bond, 
Wing the appryfing to be to his behove, and that againſt a ſingular Succeſſor, - 
Wthereatter was. [ntett-upop- the A ppryſers Reſignation, Faly 12, 1670, Keane. 
contra Cunningham and. Wallace. Yea, an Appryfing was found excluded, 
ing (atisfied by -che Debitor,. a0d retired by him, with a blank aGgnation 
ſto, lying by him at his death's though his Son thereafter filled up hisname- 
Mi which was. ipftruged, by the Sans Oath and Witneſſes ex: officio, Feb, 
1666, Creditors of the Lo, Gray contra the Lo. Grey, But an Appryfing | 
wr {and extin& by fatromiffion, where the 4 ppryſer payed to hisDebitor, 


ipeplys of the Rent, abqve his Anoualrent, before the leaditig ofany 0= 
TE... Dddz thec 
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cher Appryfingz yet where an Order of Redemption was bled' before the e = 
6tthe Legal, the. Appryfing was found extin& by Introntyey,” arerthday 
of the Legal;Fuly 7.1676. Edgar contra Miln, The like'W1 * 


- 
5 


an Order, uſed by a ſecond Appryſer, and was ſuſtained, rhangh 
had acquired right to an Order of Redemption by a third A 
the ſecond Appryſer, which was nor'found to hinder the! 
declare the.firſt Appryſing ſatisfied by Intromiſſion duri | | ; 
judice to the'third Appryſer, or to the fict Appryſer, Kavt "Right frog NN + 
third Appryſer to Redeem the Lands from the ſecond Appryt ; L;' 7D Mi 
of the Sums due to him; Fuly 18, 1676. Gordon Of 'Seaton( any 49h, wool B 
an: Appryſfing' being borh' againſt the Principal and Cautioners E Ht {bl ] 
of Redemption uſed by the principal Debitor was found ro” Reep the Apt Yi f 
unexpired, not only as to his own Eſtate, but as to the, Cauti6nels Mitt 1p N 6 
Io. 1675;- La, Torwoed-head contra Gardner. das: gUHST17T | fs JoT; | 
Buc the Appryſer hath ir in his option, whether he wit enjede fee Bait | 
the Mails'and Duties, or will uplife more thereof than His" HoAlrerif' | 
poſterior ' Appryſer inſiſt-tor Poſſeſſion, the firſt' muſt eh” Poffets8 
gence, and be Comprable, or ſuffer him to poſſeſs, Fe&þ:Y).* 
contra L, Balvie, Bur itithe Appryſer poſſeſs, he muſt do 4 
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efi contained:in' one Compryſing, "He otfier e; QSO! 074 
nal Compryſer, /the Expenſes of his Cotifiyfy ? Ln dl Theft 


"bu the year is not to be counted from the'Injettnntelt'br 


Wot up 'wetenorfa ode fit par# paſſo, from the dates ofthe # 
$- 3h - albeit the A&. fabjg that he ſhould phys he they dxf the J- | 
---7 g,. but only from the date of the A& of Porlicarent.' And as/t0; Where | 
bt 4ppry zcr bad poſlefſed bone fide, before the A& of his Intromiſſion;- exceed 2 
a bis {anualrent, the ſame ſhould be imputed to the Expenſes of the Cop F- 
| * | Compoſt tion, and in payment of the Sums'appryzed for-fro tanto, Jas: 
wood contra Browns, But in theſaid4R 1661; Apprytingy'on An-' 
"A < Aaron or other debita funds," continue asbefore that'4 | 
Fet av Appryzidglecd before Jes. 1653. though Tafeftmene or Charge were 
sf thereon, after Jer. pe fy was found to exclude ullF Apptyzers- after Jaw. 
Fea, whole If lemon or Charge were poſterior to the Tofeftmentor Charge ups 
== led before Far. 1652.and that the faid' poſterior Appryzing did” 
jeome in par? p4fi, with chat led before Fev. 1652, though withiw a year ofiey 
auſc "the AQ of Parliament relatesnothing to Appryzing gs deduced toſore Jung) 
Dec. .12. 2666, Howe contra Crediters of Ki Anchalbeitthe- firſt effe+- 
SR was ſatisfied, and fo extin& yg yet it: doth ftand' validias to rhe: 
Appryzing. within year and day g'but q/ third Appryzing was niot- - 
| Wy wo po with the ſecond App pane. as. being within ; 
adday thereof, as if the ſecond Appryzer became rſt 'Appryzes; nog: 
d. Street contra E, Northesk ind] atrs. Feb, 20, 1679, ' Tennents'of Mortous: 
wa E.. Qreemberry- And where the fitſt Appryzer pofleſt but-a- part vfthe 
£ zed, the ſecond Appryzer not. Jnfefc,” was preferted to'the third Ap- 
i= as to the remanent Rents, becauſe theſecont A pryzey needed. no 
me jent, but the Infeftment' —_ thefirſt Appryzing was Ffichenie foal the 
ings led withio the year of the firſt, Dec. 22.1664; Rewſey and Hay cort- 
q'] RI 9, nal an ores from 7 ny by mom Pi 
bt! | bl. q: 21. 3. that ſecond Appryzers ſhall not he'prejudgedi id ac> 
1d -f it'to a former Apprytzing,  tedeerhed and 4 Girifled by tlietn,” for their 
urity, before the ſaid AQ, albeit Jed fince "Fam "1652. "which firſ Coms 
by ſh ll remain in the ſame caſe, as Appryzings wereformerly 4 it was o de- 
without neceſſity to alledge that Rivhe was DCA. 0 the firſt Appry ſing; | 
| Ml the expyring of the Legal, or any other neceffary Cauſe, Dec, 9.1664; 
j@ contra Williemſon. Thirdh, The! extent of the Legal is alteredfrom ſever 
to ten years 3 16 that where the Legal was nor expyred the'tineofttic/ AG; | 
L i ars were allowed ta redeeth them, from Whi ty 2661: ' which tertnii- 
at Whitſonday x664; Wheteanent it being queſtoni , whether Intromiffion 
bg theſe three years, ſhould fatisfie Appryzings, which being deduced fince, 
$652. were expyred according to the Law then Ranging, and diſponed to 
b, there being no mention of that Point in 'the ſaid ny the Lords decided 
Waſive, Jaw, 20. 1666. Clappertoun contra L, Torſo ; 
6. Fovrtbly, The benefit of Redemption is competMe w9 Gredieorns ng 
mand Hicwrs, of their Debitors, acquiring Right to- expyred © 
Ap to Appenrang Heirs,even fn oF bis F 
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Infel the gre Mer Ns netar 4 
ad .Deligr Che Lan," ſhould rather be extended” ag 
| h his Heir, yer thereareno words capa e of thiradditions; 
x it were added At of Parliaments, June 19:1 


ny perfon to their behove, a ww Right to Apprycing within _ 
4 _yeare - 


e Af ; before this Stave, 4 the Taj 
made | EEE ght real and .effeQual, rd 43 a 
the Appryziag wana when acquired, roy expired | in-the peel 
of;the--appearand Heir, July. 2x. 1671. Penn; contra; This back 
glad Gomahn Stone þ but the appearand Heir. ge ag Rights the 
ng gretifs is. was. not fourd.to accre li to the Gredi ut rhe Loi in 
I it ould be, redeemable. within ten years after his*Kight, for they 
upon the. Appry Feb, [23 1673., inter coſlemd. - An ak 
acquired bythe. RE oe tin found [Cer by 
he-payed;:.ufYjels ic were proves that it was acquired by the Wifes Mens 
Om ber accounts Juve 1.3: 3 674 Richardſon contra Paleer, Feb.31. 1673. þ 
ſon, contra: Lanmord. panlony ouLas 15+ 167 Mite NO. contra brie at 
Spdguſe, -- But this ten yeats Reverſion COD compexent 
himfclf; to redeem from bis apmangd} Heir, Dec. 3." 1680. 
ſavith. .- Butia ſecond: Brother acquiringan Appryzi {Pop 6 abetent, 
 Brctber: was out of. the-Countrey, was not fou | 
not; being, eſteemed: as wy CUT ae" Ss Es Feb. 17. "WF 
— Hppr pingir che perſon of th of 
::Agd a8: yzing cc Lin.t the app 
pal: Debitos, was-found /24 le by the Sums payable th 
and. Heir; G1mamarl a6 Reducion, Feb.: 22. gy Danke & 
Thelike was fou » Y: ion.or Reply, wheres the dopant wa wh 
bye of he Bebo lt wo 2s Wk Ford in cot thy | 
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ptylings, Ti, 3. 6. 29 and 30... 
; (1243+ ppr peyſingwwhile ic @ Red 


xt Ved the 1d 6 Ny a! hel, ry'z ; 
dent tQ £06 andst tw c ould re ue PTY ZET, J##t 
4' Vis. any Ge ver Me 7: form: and remain of Procedur Urein perry: 
come it Eres It 1epa Executions, of which Hereafter, 
" gs 7:67) = 1207 UPC df RKenunciation to be Heir, is rewedium IAALY" WA Rl 
MAY Cutom:- where Appryſing could have no place, whe the Debs 
Clatiahec 18.0 ; {TK quidat Sur, or Goods ordinatly liquidable, but is a Diſpa- 
Lands, FU a In imogexpreſly or virtually, an Obligation i to Tofefe the Ac- 
pther* Or an Obligationcon iſting in ſome FaQ'to be performs 
'orherwayss Where the Debtors Heir renunces to be Heir,whereby ther 
Party from W Mat Tang can be appr) zed 3 therefore Hereditan Jac ink 
Fadacd, Kemeid is introduced by the Lords, on having ample pour 
mot 5 Jul eln all Caſes, and to make orders to that eff=&, doluppie 
Jeb Wk Faw, 'or antient Cu oms, . by ſuch, new Remeids, a as ſuch new 
ig Calcs dc oth amongſt which Adjudication is a prime one,, which 
th | oh ave been unknown to our Predeceſors, and beirig but recent 
eciſions thereupon, the nature and age ie was lutle 
"by courſe of time further illuſtrate. Ann | bath 
ales; the Fir# and moſt ordi) inary is, when the Heir tenunces to 
| ” caſe Adjudication is competent, whether the Debt-to be ſatis- 
he lay ic dat or not, The other i ty = 201 the Oblig ment tobe latished con- 
ath in ſuJ0, and relatech to a Diſpoſition of particular things 3 wuich QNif- 
noarQbligment, not being fulfilled by the Debitor or Diſponer, though 
Igence be done, then Adjudication taketh place to make the 


> ficſt Caſe, Adjudicatiqn upon the a pearand Heirs renuncing eo 
: Ap &deth upon theſe ways; if he be p appes as lawfully charged to 
of ing of his Predeceſſors Debror Obligmer®, he may renunce 
meddled ) either 1 in the Procels againlt him, as charg- 


nce In the 
» 


ce, or ſome time thereafter, by Suſpenſion or 
[at i keep the Debt isnot yet inftru&ed 
prog POR a Hey Nond or Writ, but abides 


Fotos e Proceſs of Adjudication, 
the Heir renunting cognitionis canſa, 
which = ge there is a neceſſity jn all 
rh orgs &, 1s only calledto 
 extect. gat bim,, but only 
ond ir renubce in. the ſecond in- 
23 Ur in the firſt inflance,. when che 
& Debt, Ki there needs no other 
prateſtin ge es the ſame 
a de ek Male n hangs 
t ing 'e as ſaid is, 
ako Heir might ſacceed, -is 
tisfaQio zof the Defun&s Obli 
x#10'fuſtain the part of a "Delenties! 
propone nothing, and one ſingle. Sum- 
Eaulc it 15 acce ory to a priorDecreet, 
Parties, Feb. 26, 1629. And Mid 
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Infiruſted.- Neither can the Adjudger, whois a Stran 4 
be put todiſpute the ſame, in obtaining the Adjudication 3 yet the Zords adu 
ed a ſingular Succeffor to propohe upon his lateftment, that the Defang $4 
denuded, apd adjudged not the Property, bur all right of Reverſion, or ad, 
Right competent to the appearand Heir, Ju 22. 1669.Livingfoun and LS 
contra Heirs of Line of the Lo. Forreſter. 1n this Cale the matter was notourto ms 
oy of the Lords, that the Lo. Forreſter having noSons,did contralt his Eſtate wi 
one of his Daughters, to Leiutenant-General Baillies Son, who was there 
poblickly Infeft, But the Reaſon. why Appryzingsand:-Adjudications hayejli 
much at Rexdow is, becauſe Appryzings have deborded from their antient fox 
which was by an Inqueſt knowing theLands,who therefore would never haye 
psyzed Lands, but where the Debitor was commonly repute Heretor, or Hs 
table Poſſeſſor: But when Appryzings. came to -be deduced by Sheriffs in thi 
part, Confititute by the Lords by Dilpenſation at. Edinburgh, where perſons wes 


made the Inqueſt, who knew nothing of the Lands, then all became to be a iy 
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be adjudged,which ſhould bad *99 


all heretable Bonds , yea, not only theſe Rights themſelves, but the bygone Kew MW. 
and Duties thereof» preceeding the Adjudication, and after the Defun&s deal Sj 
may be adjudged and purſued againſt the Poſſefſors and Intromettersin that hny ts 
Proceſs, becauſe theſe are competent to the Heir renuncings and there is noo: ON a 


way to attain them, as was found inthe ſaid caſe, Corſey contra Dur. Dee, I Wer 
1638, Andlikewiſe, Heirſhip-moveables, for the ſame reaſon'are compaentpW*#! 
Adjudications, but not againſt -other.Moveables of the Defun&; which me 1 Ca 
confirmed, $po1ſ; Caption,. Hagie contra ber Daughters, Nov, 24- 1638, Can” 
contra Baxter : And foi was not competent againſt an heretable Bond;made WIPE 
veableby a Charge, Jes. 30. 1627: Couper contra Wiliemſon and L, Bogwile. YOu” 
CDT HR BONN henenns — aſh th, as byat 
of Redemption, it would be competent by Adjudication, ſeing it coal 
reached no other way. Tathis Adjudicationsit is ly compepent to Credi 


Which is the laſt way, when none appear taobjett 3 
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18. 7f the Adjudication,be. of Lands or Annualrents, requiring Infeftment 
he Superior. will .be compelled to receiye the Adjudger, though a Strangerzhis 
es, though bedo notinling his Authors Right, {aloe jore cxjaſider & fas 
F6h. g.. 1667. RemJaycontra Ker, But as tothe years Duty, payable by the Ad- 
ndecr to the Superior for their Entry,. though the Lords thought it equitable, 
hatit ſhould take place, as well in Adjudications as Appryzings, the reaſon be- 
ng alike in both, yet fouod not ſufficient:ground, whereupon to decern it, ſeing 
faidyears Rent is expreſt in the ARof Parkament 1469 .cap. 36. And the Com- 
ion of the Superior, for receiving. Appryzers, Parl. 1621. cap, 6. Yet in - 

next AQ of the ſame Parliament, anent Adjudications, there is no mention of 
Tapoſition tothe Superior, [though the AR relateth to the former AR,,anent 
prozings 3 and therefore, they thoughtit not competent to thera to extend the 
d-Compolition, :4d pares caſur,: where it did ſo much appear, that the Parlia- 

; roo etonuaths yet inthe faid caſe, Grienſor contra Closbarn up« 
dnthe 21, of J#h 1636.they did forbear to intimate their Deciſion, and defired 

he Partics to agree. | And no Compoſition was found due by an Adjudger, having 

reed before the late AR of Parliaments Dec. 23. x669. whereby, like Compas» 

tions are- appointed far Adjudication, as for Appryzing, July to. 1671. Scot con- 

Lo Dromlanrige - In whichcaſe it was found, that the Superior might refuſe 

th 44," Debt 3 but that he was tohave nothing tor 

the w 


co the Superior. 
| in his time, whether there was a 
and afterward returning toredeem 
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404 I-ſtirutionof theEaw of Scotland, F 
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| | And thereupon the Supetior wilt' bedecerned'tyTeceiv Adjudge 
found in the caſe of an Obl{gement roTntefr a Woman'in Liferent:*hok 


- 5 ” 4 
2, on i 4 
arr 


Superior, wherein ſhe having, uſed Horning, the Superior was dectriied "to res. 


her, Fuly 10. 1628, Harrs and Cunningham contra' Lindſay. 
than to the thing diſponed, 2nd hath no ene en there be a Conyink. 
onal Reve:ſion'in the Bond or Diſpoſicton to Tnfeft,bur this kind"of Adjudicaghy 
comes nor in'with others of that, or any other kind'; and there is'more reaſon't# 
the Superior ſhould have a years Rene, 'it the Diipofition be of the Fee, at)! 
redeemable, then in other Adjudications;but theſe 4djudicationsds nor bec nr] 
fecual by aCharge, yet as a legal Diligence it will exclude poſterior yoluntarRiphys 


x 
x 
: 


inſtru& his Authors Right, Zune 24. 1669, M dowgad! contra 'L;Glenarchic” "i 
theſe A4djudications do not come in paripaſſu, with other Adjudications wi 
in the year, nor any other with them,” Fuly 16.1675, Campbel of Riddich al 
tra Stuart of Ardworlich, Dee. 2, 1676, La, Frazer contra Crefitors of rhe" 
Frazer and Ea. Marr, | " s Bay > © 2 200 

53. By thelate 4 of Parliament, anent Adjudications, 'Dec, 6, 1672, thas 
are intro.:uced two new forms of adjuJicitions , the one ſpecial of Lands effeirmd 
to the Sum, and a fitth part more, in caſe the Nebicor produce his Rights ud 

put the Acjudger in his Poſſeſſion ot his particular Lands adjudged : Bur ithe 
- not, Adjudications are to proceed, as Apprylings did, generally of all the Debirhy 
Lands, or Real Rights, periculo petentis, redeemable within” ren years; Thels 
Adjudications are come in place of Appryſings, elpecially the genera] adjudith 
tions, which are decla:ed to be in the ſame condition in all points as Appryſits 
were by the 4 of Parl, 1661, cap. 62, Except as to the lengrhning #/ Be. 
verſion trom ſeven to ten years : So that what hath been ſaid ot 4pprytinss'il 
have the ſame-effeR as to general 4djudications, * but ſpecial 4djudicarions ity 
equitable and favourable, will not meet with ſuch ſtrianeſs :* T his' Stacute hath 


wil 
* 


taken away the greateſt Reproich upon our Law, which tor evety. Debt, indels 
nitely appryſed,cvery Eſtate great or (mall, which had no excuſe; butt chal 

Debicor might redeem within ſeven years : But all Debitors being neceffir 

appryſe within a year,or to have no. more than the legal RF&verſion, paying the 
whole Debts, the power of Redempcion came to be of little effeR, ' few being abl 
to pay all cheir Debtin one day: Fur now it any Debitorcomplain,” that his whale 
Eſtate is adjudged, and no proportion keeped berwixt the Debr "and his'Eftate, 
it is altogether his own fault, feinghe might offer a proportional part, and'libs 
rat all the reſt of his Eſtate z which part is Redeemable alſo in five years: ll 
though a- fifth part be added, it is no more than'the ordinary'penalry,” being 
100, Pounds for a 1000, Merks, and 50, Merks for the the'Sheriffe«tee, make 
200, Merks, being the fitth part of a 1000, Merks, and which - was ſuſtaindd 


in the moſt fayourableicaſes of appryfings trom the beginning,” whha the Revetſ- bs 


on was tqgſeven years, Afcer this #& 1672, there 1s. no uſe for Adjudication 
on the Renunciation'of appearand Heirs, becauſe rhere- needs nor more fot A& 
judication, but the Liquidation of the Debr, which is but Declaratory, oules 


ey E028 CONCLS 27 **Feb 2.4. rh 
Hamilton contra £hiefly, This manner” of Adjugication'is* extended no farts 


+7 ey 
5 


the Creditor inſiſt per:20752 againſt the appearand Heir to pay, and if the'HWI.F p 
' in that caſe offer to Renunce, che Adjudication thereon'will come in peri pap#,;5 Yet 


1a other AdjuJications, 


' Adjudications being executive Decrets, the Lords allow them the greateft di-Wrnn 
patch; and to prevent Collufion, whereby ſome Debitors might be poſtponediy 3,9 
Debate agd Probation till che year paſs, which would exclude-thems Thea ge 
the Zerds do nor ſuffer Co-creditors to ſtop Adjudications, that they may ( 4 

for their Eatreſs, and put the Puriuer to abide the courſe of the Roll,: unleſs tas Mo Wi 


produce an Entreſs, upon which che Ordinar will hear them: immediat]y without 
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at? Fan, 22, 16871, E, Dundonnald contra Dunlop 2nd his Cres | 
he Superiorſuffered to/propone Defences,” Fan, 13. 1675. Kin- 


TK, .  » 
* x p- ' 
1 FF 74 «{ * 

P 


Jakdf Gear dic; comera. Blair and: Strachan, Yea, the Lords ſuſtained the eſt ibliſh- 


nei of the Debt in the-ſame Lybel with 'the' Adjudication, Fuly 26, 1676 
rad contra Boyd of Pinkel, Bur if the: Debiror himſelt appear, the Caule goes 
o'the RK ollz-and if there be prior Adjudications inſtru@ed; Defences p:oponed: 
oxnft the Debt, or Adjudication, which are not vetified : th; indo 
oli , \dj , Whic ritied ; the Zorde acjudge 
adrefetve'theſe: Detences contra execautionem, by Suſpenſion, In which Sulpen- 
o@.germs-will be granted,” becauſe of the teſervation; but there is this advan« 
agey that how long ſoever the Suſpenſion be of expeding, the fiſt Dec: ect being 
michio the year, brings the Adjudger in pari pafſu. One Adjudication being paſt, all 
as are called-{fummarly. by the 0r4;nar amongſt the 4s, after they are (eef 
adcetu:ned, -that they may: paſs within year and day: | yea, the Lords give ſum- 
nat Proceſs in Procefles cAgnitions cauſa, that Adjudications may come wich. 
wyear2nd day, reſervingall ObjeRions contra executionew, There is a Clauſe 
atheAR tor Adjudications,. that the Citation ſhall have the ſame effe&, a5 the 
Degunciation ot Lands to be appryſed had, ' whereupon ina Com petition between 
Adjudication and a vojuntar Infetement, which was firſt compleat by Inteftmenr 
the Adjudger alledged, char though he was nor Infete; he was preferable, becauſe 
ter Denunciation of Lands 'to be appryſed, voluntar Rights uſed to be excluded, 
adſo niuſt -Cirations in Adjadications and voluntar Rights, the Lords preterred 


| CY and found that either in the caſe ot Denunciation'in Apprys 


,r Citation in Adjudications, the effe& is only, that the common' Debitor 
myoor grant voluntar Rights zz cur ſu diligentie, Fan, 1682. Creditors of Exoch 
cagira Bur atrer the Decreetot Adjudication, and ſo' much time a 
laleftment may be obtained; or the Superior may be Charged, the Adjudication 


kh no! ſuch preterence, |Fe,' 18,1692, Kilpatrick of Cloſburn contra Hunter, 


cial Adjudicarions; *a- fifth part- adjudged for, is added in place of 

es, whichare very unequal in Bonds, and in place of Sheriff: tees. which 

fill. hold, though che. Righe adjudged be a liquid Sum, Fan, © 1683. May 
I Aembves, -: Adjudication: was ſuſtained not only tor liquid Sums then © ue; 
other -Preftations, as for an Obligement to employ a Sum upon Annuals 
et Nov. 1681. Halidy contra Creditors of Bruce of Kenweth, 4 
44 :There is yer another kind of Ad judication introduced by the 17 47, Par, | 
$820 bythe 20 42@,Poal.r.Sef,2. K.mwil.& Q. Mary, By the firſt of which 
, * The'Sale of Bankrupts Lands were to be by perſons Commiſſionat by 
We:Zerdr,by 4 publick R oup,not being unver the rare determined by the Lords, 
Haa-Probarion ot the worthot the ſeveral Lands, and atter Publication ar the 

WereateCofles of the: Head-Burghs of the Shire, Stharery, or Regality, where _ 
bh Lands Iy,' and at the Paroch-Kirks where they ly, and at fix adjacent Pa- 
Ied-Kirks:ro be named by the Lords, at diſſolving of the Congregations, on 
\Wnday after Forenoon Sermon, by Lerters of Intimarion under the Sigher, upori 


() 


WE Lords deliverance, ſpecially expreffing the time and place of the Roup, and 


:Credicors having real Rights, and in Poſſeſſion, being ſpecially cited uport 
21.day$,:2nd'all others having Intereſt at the Mercat-Crofſes of the Head-' 
Mohs where the Lands ly ; and theſe-out of the Kingdom, at the' Mercat- 
Pls. of. Edinburgh, Peer and Shoar of Leith, upon 60 days, expreſſing the 


. 
( 
[ 


*$40ds tobe, rouped, and. the price appointed by the Zords, and the time and 
-Place'of the Roup., Butif there was a Reverfion running, the Proceſs could not 


 Noceed without conſent of the Reverſer': ©'But by the ſecond AR itisdeclared, 
Flatthe Buyers of Banktupes Eſtates, ſhall have a Right therero by the De- 


Geet of Sale to be pronounced by the Lords, adjudging the Larids' fold to the 
| {yer for the price decerned; and that the Buyer ſhall thereupon be Tafeft, in the 
(me way 25 upon other Adjudications, and that the Sale may proceed To ſoon as 
:Klhal! be found that the Debitor'is Bankrupr, and utrerly Inſolvent, whether 
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* the Legal -beexpired or not :. And «hat if no Buyer :be Jound\ar therare do + 
© mined by the Lords, it ſhall be leiſome for them to divide the T.ands, au 
- © other Rights, among the Creditors, according to their ſeveral Rights and Dif. 
'* oences; andbecauſe the Sale may be obſtruged by Donators of Literent.eſchay, 
© che Lords are impowered to determine the price and value of the I.iterayy 
* eſcheats, and to ſell Lands for the price thereof, according as che ſaids Righy 
© ſhall be found to have preference. 7 - 
The order of Procedure is continued asin the former Act, but with theſes 
terial differences,that the Sale is not by Commiſſioners, but by a Decreet of Adjz 
dication,and is competent,though there be legal Reverfions running withourth, 
Reverlſers conſent z and thete is added that neceſſary Clauſe, that if Buyers ben 
found, the Lands ſhall be divided to the Creditors, according to their Rights wy 
Diligences, whereby Appryſers and Adjudgers which come in Pars puſs ey 
have ſhares of the price proportionable to'chair;Sums gSbut in caſe there bea D; 
viſion, they have their choice-of-the Lands: effeirand to:cheir Share z bur th 
Lords will not allow FraQtions, but whole Roums t@ be choſen, the excreſes » ©. !® 
make up the price, being payed out tobe divided proportionally,” andthe chin Wl ith 
to be made by the Appryſers and Adjudgers according .to the dare of rheir A | 
fings or Adjudicationsz but if there be more perſons who have Riphr to' yh 
ſame Appyſing or Adjudication, they muſt have. preference of their choick y 
Lot, and none may choiſe in the middle of contiguous Lands, barat a fide,'y' 
There muſt be two parts of this Proce(s, firſt to. prove the Rencal,«aodinly 
Rate of the {eyeral Lands 5 in which Rate,ate to be confidered;che Bearkith @ 
Convenience thereof,by Houſes, Orchards, Parks, Coals,orother Quarries,Welth 
Fiſhings,Servitudes uponother Lands, &'c. and likewiſe the Burdens affe&idÞ)he 
{ame, as Servitudes to other Lands, and likewiſe the” manner of Holding, 
Warrandice g' and for that effect, the Debito;s muſt« produce their Rights, al M1 
muſt Depone upon-the having of any Diſcharges, or grounds of .Compenlarion os MW %# 
the Debts, Confideration alſo muſt be had of the Tacks or Rencals of the Tei, My, 
and of Infeftments of Aagualrents, and likewiſe of Graſfſums, and-:whae'the W 4 
Lad might pay of ordinar Rent, without Grafſums, -which-Probariow-muſt i WW 
of every ſeveral Roum, that in caſe of Diviſion, the price therebf'miay Wind 
The Probation myſt alſo be of any Caſuality of Superiotity preſearly affe@tingit WIE 
| Lands, as Non-entry, by general or ſpecial Declarator, , Ward, and Martin, Mite 
20d likewiſe the years of the perſon whoſe Liferent-eſchear affefts the'Lunk While 
which muſt be eftimat according ta their Age. Fay [7 
There is an'Ac of Sederwnt, Feb, 1692,Declaring that the like-di(patchil 
be | Cami in theſeAdjudications as to others, without going co theR ol],vnſebth WI 
Debitor appear, and alledge that he is Solvent ; but it he hath not (old his Lak Woe 
during the Proceſs, and payed, his Debr, it.is not a ſufficient Defence thathy Whit, 
Eſtate is better than his Debt ; toralbeit the AR bear, that he is ucterly labs 
vent, tharis not the meaning, but that his Eſtate js ſo incumbred, chat none wolld 87s 
buy unleſs he had ſold the whole together, at leaſt afrer the Ciration ;' for in INI 
next part of the Proceſs, where the Creditors are to be cited, it will appear ws WK 
ther he will be Infolyent, for they maſt be Ciced to produce the InſtruRions'd. hi pr, 
their Debts, and to Depone what is truly due and reſting of them , bur it ther Ml 7%, 
be no comman Fame or other Evidence of the Debitors being broken, the Procts! it,” 
of Sale will not be ſaftained againſt him, as was found in the Proceſs of Sale are wr, 
inſtance of Wallace of Ingliſteun. contra Lo, Forrefter; Bebi '+ 2692," '- * ho og 
If che Debitor before cheRoup can fatisfic hisCreditors, by theSale of hisEſtath LIES 
there will be no further Progreſs; © Likeas, there needs no Continuation oft” 
Adjudication more than others,but one Citation ſerveth forthe Rearal andRW IN 
which being determined, there is Warrant to be granted fora ſecond: Ciel WS 
againſt the Debitor, and the Creditors to appear, attheday and place appoill®: S” 
| forthe Roup, and to produce their Righes to the Lands, and the: Inſtrutiow® 3 


g 
7,8 
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AY . 463 
bes, eo Depone on -borh, as aforeſaid.z which Proceſs wut conrain 
cranking the ſeveral Creditors, for which chere muſt bean Auditor named; - 
- t Hear, Derermine, or Report all Alledgances occurring z and it there be 
ps for the whole Eftate, there is no neceffity to proceed in the ranking of the 
;, if the price can ſatisfie them all; ocherways they muſt be ranked in 
1eProcels and by the ſame Auditor, | 7d. 16, >. Tit, 3. 94,85. It there 
ho.compleat "Tale, the Auditor muſt proceed to the diviion ot the Lands. 
| _ 01 ; the Creditors in maggier foreſaid, 
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(anlitoncion, where, of Stngle-eſcheaf, Liferent-eſchear; 
| __act, waith-goods, Treaſure, Fozefatil- ' 
are, Baſtardy,” and Laſt-hetr, 


Wh of Letters of Heng: 27 Confiſcatiow of Treafures, Waith, or Shipe | 
| th execution n. of »Hornings:. muſt bear, > - wrack; goods. 
\:perſonally, or at. his dwelling: houſe. 28 Forefaulture, - 

* The Execution at tbe dwelling-hgnſe, muſt 29 Several kinds of Treaſon by Statute. 
- hear ſox knocks. . | 30 Forefaulture Confiſeats withoit the burden. 
| cks mu be audible.” '.  *of theDebts or Infeft ment5,lately ſecured 

"The telivery of a Copy to any of the Fami- by 48 of Parliament. | 

Jþ ſuficient without knocks. 31 Howfar Fews are effeGual againſt Fore= 

[fv opus for the Charge beyond -  faulture. . 

ter of Dees 32 How far Tacks of Forefault Lands are ef- 
con; oguinft the Party, and — fefiual, 
ats Crop. ' 33 pls map a reſcinded A&, vas burden» 
| The den Ly Jon muſt bear three Oyeſſes; - ed with ihe Dibrs and Deeds of the Rebtt. 
" ' | ++ png -"< "34 Forefaulture, when, and how it may pros 
Þ execution muſt bear three _ of +: ©» ceed in abſances 
"the 8-7 02% W 35- How far the perſon of the, ReÞel gives Right 
= EXEC: tion muſt be flamped. tothe Fighs: . 
uk bv Herning ouſt be Regiſtrat, and how: ; 36 The efſes .of Forefaulture of oPpearand 
Jyunancit ion efter {atisfa@ion hath no” © Heirs. ©. 
37 Tn what 6dſes Ferefaulturedi ſhabilitats, 
— eneral Letters of Horning: z8 How' far the” Forefaulture of appearand ' 
fea of Relaxation from the * '; Heirs maybe extended. 
39 BxPlanation of the A of Parliament 1594+ 
pe Eſcbet and Entent thereof; ” CaÞP.; 303. imparting rdening of Fore: 
he dentiiaced*'s Debts,or Deeds af- _ fankons? with the Debts*and Deeds of the 
2 Rebe 
" ja bh \s \. a7 FTORY thereof. - yo Forefaulture i is not reducible upon any and. 
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No 
1 Eiſcheat not expreſſing the particus '- "| Tity, but only by way of grace. | 

þ "or rnins a ere | 4 How far Forefaulture takes efſea without 
| 1 Weber, how extended: | '- {v1.1 Declaratore 

Iſcheat ity." { 46,Fhet ne are lawful, and what Bo- 
at caſes .G 7 oof Kicheot, are betd.” 1687 - Boflird 

"43 Dec arators 0 afterdy. | 
fo how be called; in the general Decla»s 44 The effe@s of Baſtardy , 4s to Succeſs 


be A. 


fion. 
[1 by Mey" and Tenors of geiteral Declaras * 15 Legirinatis and the efſells ther F408 
d 


# & the Debts and Deeds. of the 

48 \ Bi Kc ” a oſt gener a7 Declaraters! z bis Efate- 

% 4 he { Declarator's of B/cheat. 47. Ultimus bzres, and the difference thereef 
er dean | from HW | | 
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the Goat kinds of Rights, or as 
and how they return to 59 private of 
and thisis either in reference to E ah feren 
of Heretable Rights and orhers, arato ables fall _—_ hrs 
intire, and that is chiefly by 'Denu ation and Rebellion, of 5 
rute, the Penalty whereof +. Confit tion of Moveables'; ſa 
reſtment, or Deforcement, wherein tho ongh Ve priyate Party Ta "4 
Intereſt ; yet in effe& che whole is Con t, and a part belongy ov' That Paley? 
by vertue of the Statute thereanent, whertby they are Loni fedt | 
otherways fome particular -Moveables befalleth ro-the Fisk, either by ( 
2S Waith-goods, Ship-wrack, . &c.' or b Seature. Liferents befal ro the 4 
by the Denuaciatiun of the Owner, and his remaining unrelaxed year ang Pony 
ſuch Statures, whoſe Penalty is the loſs'of the Lifecear, © | 
The Stock or Property ot Heretable Rights, fall to the Fisk by | $ 
or becoming Caduciary 3 the Confiſcation of the whole Moveablcs is the 
fingle-eſcheat 3 and of the Liferent, is called the Liferent-eſcheat, We rs 
ſpeak of the Single-eſchear' of Moveables by Denunciation z bapog. okend 
breach of Arreſtment and 'Deforcement, Tit. Reparations" ' Secondly; Of Li 
eſcheat. Thirdly, Of Eſcheat of particular Goods, as Shipwrack, &*c. - #9 
of Forefaulture, And Lefty, of things Caduciary, eſpecially by Baſta < 
Laſt Heir, and of Gifts:and Proceſſes thereupon, Eſcheat being aco | 
fignifying any Confiſcation,yet it isreftricted to Moveables and Likes enr$, and mbh 
pioperly to Moveables, fo that when it is ſimply expreſt; it is-ordingily zoke 
tor Single eſcheat, or Eſcheat of Moveables, which become -C boo " 
King upon-not obeying Charge of Horning, to pay or perforin ſane Oblign 
on whereupon the Party is publi@ly denunced Rebel, though therebe' tw Cie 
but ordinarly an Inability to perform, yer Eſcheat talls alſo upon Dead ici r a | 
for a Criminal Cauſe, as when Parties are declared Fugiyve by ' the Cong 
' Eriminal-court, and are thereupon denunced Rebels, -': - 
I, Horning proceedeth thus, by Letters Executorial, giving Warranzto 
| ſengers ar Arms, to Charge any Party in the Kings Name, £0 as oo cb + 
rained in the Letters, under the pain of Rebellion , and if he Obez oy aot wi b f 
the days of the Charge, giying Power to Denunce him Rebel by :k Profil aha: 
mation, . at. the Mercat<croſs of the Head- - Burgh of the Shire, Seema j al 
of Royalty or Regality ils the which the denuaced. dwells. and chat by ll 
lick reading of L Lerrers of Horning: and giving three blaſts of a Hom, SY 
clear manifeſtation and Wes thereof, from whence” ir is Fallin. 24 


F,. 3 ' cerm of Rebel. . 


2, Seing Horning is the EYOe! of Stngle-eſchear and Liferen-eſcheat; [%, 
be fit.to gothbrow t e ſeveral Requiſites thereot in order, and the-Naliti 
thereupon, ' F3rf, Geek 5 nk 'of Hotming muſt be Si | 

be Rill was bpt, ,and the Matrer Tmall,and the _ 
= was found null, Had, Fane 1, 1610, Mgt 
The: Execucions, or indortSions thereot muſt bear, that che Party was© 
Perſon "of? at his -Dwellinj nM JEUHgoi > the þ IGIE -- 38 > 
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Wk, .it, was; not found ws gh, 14+ 1635 ;, Stewart contra [Bruce . 

ary - a8 Mnfaiciet olLGs 3 balorth. contra Forkes: of  Aſiouns: 

pores Es rags.contre Ly, Tolquhone. W whergis 

dQy nded e@Hornings upon Glanſes = 

n rite of gf theStatuce was both inter- 

FYy.the Narraply u ſuety + Mam Cynſurtnaa eff, aptimrs les 
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of reconciliation of theſe Deciſions, for lt is only Cn? 
- chearjall, whic riſe to the Ad of P.arlfamen 
' beyond the 


that cannot begas was evident in the ſaidCate,in 40 1625, And thetefore: thy 
ſeat, in that Caſe, can no more infert-Comtumacy, then the'exptels Co # 
Parties, thar Charges and Denunciations.at the Mercat Croſs of* Za#»burgh thi 

be ſufficient, which is declared null; Parl, 1532, cap, 138, But the Nartathy B & 
of the A& ſhews, thar.it is only'extended ro Hornings chargiog/Parties to apy \'s 
at Edinburgh, to find Caution in Law» borrows or the like, and cannot be bhi 4 
ed to Patties beyond Dee, hving near together, as in-che ſaid caſe of L, Phi 


and L. Tolqshen,who lived in one $hite or Stewartiy, © 


7, Fourthly, The'Fxecutions muſt bear, that che Party was:Deniinced;' 
form to-the Charge, for not Obedience thereof - And that either at the Mere 
croſs of the Head Burgh of the Shire where the Party charged dwells, or arthe 

- Head Burgh of the Stewartry, or Regality, or-Balliary of Royalty, if he dil, 
' within theſe, Parl, 1597. cap. 264, Yea, though 'the Wri* bear, that Let 
ot Horning execuce at Zdi»bargh, ſhould: be ſufficient againſt' Parties our of 
Shire, the ſame 15 declared.null by the faid AR, - When thete was no Head BY 
of the'Regality known, the Execution at the Head Burgh of the: Shite' with” 
tained, Sporty, Horning, $:irling contra Anuchinlect, ” And the Head?Bu oof 
the Shire,” where the Denunceds dwelling lyes Locally, is ſuſtained by the ## 
of Perl.” Though hit dwelling be apon Lands by Annexation, in another fy 
dition; unleſs that he commonly known.. and in uſe: Therefore; Hornigg Wl 
not found null, not being*Execute-at'the Head Burgh: of xe»few, the dwaltiu 
beivg upon Lands annexed to the Principalicy, Fx. 11. 1677, Scot contra Bs! 
mahoy, - Neither, becauſe the Denuncei-dwelt in Tem; le Lands within theft 
galiry of Tophichen, unleſs there were a known Head Burgh and'Regifter this. 
Fen, 12,1672, Scot contri Boyd of Temples | ES. 
-$, Fifthly, The Execution ſhould bear, thatthe Meſſenger; at the Deal 
© Ation did make three Oyefles, before he read the Letters of Horning, that: 
People: might thereby take notice of the Intimation, which therefore ou?Hit 
be with an audible voice; Which, though ir be not by any particu'ar Statute; 
is requiſite by antient Cuſtom, and ſhould be expreſt in the Executionof all 
ters, which requirersdepubliſhed at the Mercat Crofſes: The' inten theteatſ 
ing, that the Publication thereof may come ro the Ears of the Countrey, i 
be carried by common; Fame, that all Parties concerned may [ook to their Init 


Ci 


And' theretore, ſuch [Publications at -Mercat Crofles, and at the Peir of bolt 
have by Law and Cuſtom, as expedrentsto mike them commonly known, Thi 


k.5 


- Oyeſſes before reading of the Letters, "and affixing the Copy of the Letters vph 


tt F , 
'* 
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þ . =, -theſe Publick Places - "And Horning: hath' this ſuper-added, that there hls # Foang 
 - . three blaſtsof the Hornajter reading of the Lerters; Bur becau'e Executions WM* 
F "motalways beer three-Oyeſſes, Burgeherdlly lawtul Publication; The Lords dill; 
clare upon Feb," 5: 1681, ther they would (oſtzin ho Executions of Meſſe nes, 
Cone in, time coming, not bearing three Oyefles, and pablick reading of theLertfi 
upon 2 © ReduRion ' at the | inſtahce © of 'Gordon 'of Park contri Forbes; 
on the'Want bt three Oyeſſes, which came not'to be decided; becauſe the'E 
_ cutions were" Jmproven: And an Inhibition! bearing only; char the Melfen 
did lawtulf{y.Inhibiee, and nor bearing*three Oyeſſes, nor the reading of chEY 
| teri, The& £##4: townd the ſathe/ null, and- woutd not 'Supplie'it by: With 
Fur bale ons coup coun, 159 koh $6qwy eviſe ove pur" LR 
4 127 
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Jorning: was -not found' null; becanfe it bote nor exprefly 
Denunced,” or three blaſts co'be given, but only generals 
was\Denypced by open Proclamation, and put co the Horn, 


= 
Bd , 


"_ 
MN 


$ be recent, el{& 


[ 


T7 


a 4 ws 


. 
' £4, A 'Gh "hi > L . * Ps - 
2 Excentars of Blacr:* 
4 - 


5 , F 
oy 
\ 
© « " | . *F 
% om, a5” 
x : I IT 
-* 


22} Thougtoetie Horning be 1 r Debt, where- 
Jy - WP - <5 


FA &3 
£ 
bo ” 


* 
- 


_ * Joww of Suſpenſion: militated oaly againſt a part of the, Charge ;- Hope: blo. 


"=  Tutionof che Marriage before Declaratog,Dec.2 3.1673, Delmahoy con. Lo, Alma; 
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ore;Denunciation,, Nov. 29, 1626: Smeitoun:contri Spra © Mornings 
Eberle lo Dennis, the Cup area op 

- tisfaRion'of the ground of the Horning, which was-found probable by rhe: Oh. 

| of the Charger againſt che-Donatac, Hope, Horning, Ataſhes contra Forre ter, v3 


like. wherg the Charge was Suſpended, before the Deminciation, though} y 


ning, L. Buckie contra E. Z#ro/ - But the Rebels Oath,or Halograph Diſchdow 
before Denunciation, were not reſpeQed as preſumed. Collufive, Feb, 10, xg " 
Montgomery contra Montgomery and Leuder, In this caſe ir was found, char 
 duQtion of the Decreet upon Informality, not being. upon material Juſticez4i 
not aonul the Horning s Neither was Horning taken away, by| Compenſation; þ 

the like Sum due to the Party [Denunced equal; to that inthe Horningj2ag 
having been aQually applyed by Proceſs or Gontra@'before the Denunciatian;. 
Nor was any.W arrant required tor uſing the Execution, though tor a Partylivig 
 In-E»g/and, and done againſt a Daughter and her  Husband : But the having th 
Principal Bond, was found ſufficient Warrant for Regiſtration ot it, and Execitics. 
thereupon: And the Denuanciation againſt che Hushand was nor taken off, bydifi. 


 -. 13, Horning though orderly uſcd, (proceeding. only upon general Letters, ly. 
Supplication againſt all and ſundry, unleſs it be againſt a Burgh, Colledivi 
Community, not proceeding upon a Citation, .and for/aſpecial-and certain By. W 
ty, the Denuaciation thereupon hath no effeR, as to,Eſcheat, or [Literents thoudh 
Caption uſually follow thereupon, Parl, 1592, cap. 1409, whichiAR doth dethiw 
ſuch Executions null : And thereforeſuch a Horning was not found ſufficieny # 
debar a Party, as not, having perſonam flandi in judicio, Fan, 21. 1674."; 1% h 
of Glaſciax contra Blair of Baleid,rauch leſs can theſe general Lettergmake Edie. 
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fl 
to fall, or Annnalrent; be due yer Caption proceedeth upon..ir,:: and uſcth-notth Mis 
bequurelled.But by the x3jA#,Perk1.Sef,2,K.n.&& Q;M, General Letterian Wir 
dilcharged,except tor the Kings Revenue, 6: ;Minjſters Stipends on Decreers offi Milt 
eality,8 Poyndings of the Ground: But this AR excludes nor Charges of Horn Mines 
ſummarly,when the Parties are. named,for the Charges of Commiſhoners of Pall Minh: 
ament, the Land-contribution-money, which is a Stent payed by known perſonas Minit 
the like, as Precepts outof the Chancery, which-are nor Summons, bur Chaighlſidgl 
' 14, "Horning is taken off, and. ceafeth, by Relaxation, which requirech the will 
' *Solemnities of Publication, and Regiſtration, as Hornings doth,;.asis clear hyal 
torecited 4s of Parliamest thereahent : ;But ir doth;ouly operat-ro-free thei 
bel relaxed,/as to his Goods and others,acquired after Relaxaci ons 4b. 14.108 
| Zockbary, contra Moſman, Des, 33. 173: Dalhhey camera 16, mow, HAN 
- Alfo ordained, that all, Copies of Suramons, and Letters delivered by the Execs 
*,£or thereof, {hall be Subſcribed by him; Parl, 1592,.c48,1396:: Ihave nocaliifcin 
ſerved any. Exception fannded apon this AQ, which. though it.expreſſeth z068 may; 
Nullity, -yet. ought to be a rule co Meſſengers, eſpecially in-Hornoiogs andiifiten 
hibiciags, which may prefer any ather to a more-ordecly;Diligencez and the: wall » 


ho. 


HAIG 
- z 


7” 


.of Subſcriptions of rhe Executor and Witneſles,is now a Nullicy of the Exc urign 
» Act 5. Parl.:3..Ch,2, 1681, | 


. I> 


* - 15. Theeffe& of Horning duly uſed, and Regiſtrat inmanneroreſaids is, chlMdadt + 


.*- +. thereby the whole Moyable-goods, and Debrs of the'Parties ced,..are 


© " -chear,, and Confiſcar, ,and all chat he ſhall acquire thereafter, -cill-he be relaxglllflad)p 
': *whereyponithe Theſaurer uſed co cauſe raiſe Letters of, Intromiſon, + for uptaliilh 

of ghe Kicheac-goaduefipat. to Sheriffs. and Meſſengers -, And;incaſe they bed 
forceg,-or the-Sheriff not able, . or willing to Execuce: the -ſame,#\Letters wil 

direQ to Noblemen, and Barons within the Shire, to Convocat the, Leidgfl 

Arms, and. to wake effeRual the former Letters.immediatly, Pgrl,3579.ck 

bur ch Wl90s.in Deſyerude: This is alſo an cffe@ ob Horning, chat the Party 

 Hath nor perſonem apa in judicio, cjgher-as Purſuer or as-Detendery! 


He 
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Fn 2 
x 


{er Part) ea Capra Ful15.9 prop contts Shs of Go Har The 
| nt hoſt Cinjanz th requiring -che'petfonal” preſence th the nunced, a | 
hl Fa Writ quarreMe ſhove, Sopot 8:51072 
Sefearitis che marcer 6f- Eſchears) 1t will be: neceflirp'ro how, Firſt, What 

Single-eſchear, ' Secondly, . How-fat rhe ſame is burdened, or affected 
e'Denunced's Debts or-Deeds: forthe firſt,Single-eſchear'exrends ro no-: 
| i: ble-right, wherhet of. Land, Annnalrenr, or Hererable-bond, but ircarries 
3+: 00nes-of all theſe, -preceedins the Denunciation, and thereateer till year 
day;Fuly T1626, Haliburton contra'$tuart, Hope, Hotning, Wardlaw contra: 
FA "The reaſon-i is, becauſe; the Lifetene-eſcheat begins bur afrer year and 
o6m*the Denunciation, ſo'the interveening year belongs co the Sinigle-ef> 
aw hae Rights are Heretable, and what Moyable, hath been ſhown be- 
\Tirl Reat-yrghts': So that all which is there Movable, except: Movables. 
Weverting Avnnualrent, falls in the Single-eſcheat,-and ſome things are Mbs ' 
$t6-in relation to Eſcheats, -which are not: Movable in relation to the Succeſs 
7 of Heirs Im Tacks not being Liferent*racks, Parl. 1617, 64p.15; 
alſo the Office of a Clerk-ſhip, Hope, Horning,' Kivrof contra Drum«.: 
=; And likewiſe the jus marits of ca Husband, and therewith per conſequens 
fp Liferent-right, or other Right of the Wite, belonging to _ Huſ- 
ſure marits, Spot], Eſcheat, Dawling contra Corhrays, It cartiethalſo all 
plities betalling to a-Rebel Denuaced before the' Denunciation, (as the Life- 
{cheat of bis Vaſſals, Hed, Feb,13. 1611: Simpſon contra L. Moxcur.: Bur 
W eCaſualiry: fall-ro the Superior, after-che Superiors own Liferent had fallen 
th: br Rebellion, year and day, *it would be carried with the Superiors Liferent- 
wt- 5 2 Feb,26: 1623, Sibbald contra Clanje, © Andit the Liferent-eſchear, or: 
| wh tather Caſuzlity be gifted, the gifr-makes/ie Moveable, and ſo to: tall under - 
d Wthe&Donatars Single-eſchear, [March 1041631; Stewart contra Za. Sumurlfouns * 
lations to Zife-rent- Tacks, and other-Liferenrs:have been found: tofall un</: 
nei becauſe the dire& Right is incommiltnicable 5 Forno Ziferenter:: 
pat anorhier Tiferencer in their place, bur can only'aſſign the profes: befalling 

1 tLiferenter by the Ziferent-right -'S6 that it isnoZiferent iothe A w"— 

Wuthe jus 91477; in a Husband, whichisalegal Aﬀignation -* Zikewiſe,C | 
aelict 1a Hererable Bonds fall under Single-eſcheat/-becauſe there i is to Here- 

Nec WClauſe adjeRed' ro the Clauſe of Relief:bur Al nations to Heretable Bonds 

ſes them 'nor to fall under Single-eſcheat,) becauſe-the Creditors Right is dis. 

= y” Tranſmirted and Stated-in 'the _ y Perſon,” 'The- Single-eſchear of: 
rcarries- the melioration'of: their: s$, bur the. Eſchear of:af:Executor | 
is 0 merethan what is his eh leceea Che not the Shate ofthe Wife,” Bairns;” 
(edi ts, Legators, or neareſt of Kin, which is Eſcheat by.their-own Rebellion; , 
þ even though the Teftament were Execuce by Decreets, at the ER 
e aoainſt:the Debitors, | Des, 234167 t,"1Gordon.contra Z, Dramg:ts\ fs 1 
any W6.: As to the other Quettion, bow far-thie-Denunced's: 'Debts '0r Deeds FAY 
gu Moveables fallen in Eſcheat; it 18 dear;: that the Debt contained i in the; 
"= M's paffeRs rhe Eſcheat, -whether in'the hands'ot the: Theafurer ori Donatar 
"ou, < Sfp aw Parl. 1579..caÞ.'7 59: -Andlikewiſcall: incrometers wich B BE. 
wh ours, by Gift, Aflignation, or otherwayss vpan a>lipgle Suoynonye 
Par}. 1593; cap. 144635 £57 Iriedoubefal whether:the:Debr in-;an an Jorning 
Mona Ciftis taken, dburden- theEſcheat ;: becauſe the firſfHorniogp'! 
w Fn « whichmakes the Rebelliop.an @ theDebr therein ſhould oblytnarde 
FEle 0utpapeadd—>—4 whatever Horning is prod >bethe ff 
mere more (Gifts are preſeited ondivers. Horviogs whoever be} ictted, 
oe, —wimn wittfthe burden ar omg -of:ahef@bſt es 4 {Ttits 
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ESE nominal oy I ie, % "4 ita. 
_ 'tio0,ifora-Cauſe onerous ito. a:lawful Credicor,” can affect the moyeable Goo, 
Deby of the Depunced : But when. the Denunciatignis,upona Grimugal Gay 
the Eſcheat takes notogly. effect from:the Denunciation, but{rom:the; comm ®; 
ting of the Fat - Therefore a Donatar of Elſcheat-recayered a; Sum:duera.h” Ms 
Rebel; though aſſigned before. the. Fact, and payed before Proceſs,, ſeing Inting”” Bur 
tion was.not before the Crimisal Fact, Hope, Hornivg Chalmers 2 nd Gor Sad | 
tra;Gordoun, . Thirdly, Theſe Debts or, Deeds of the Denunced, donor fin. =. 
plie affect the Eſcheat-goods, unleſs-they be conſumat, or lawful diligetice: = 
before the:up-taking of the Eicheat-goads, by the Thelaurer or Donatar, Va, wa 
before general Declaratory for thac being the Intimation. of the Donatars Git, Nis 
rendersit,to him to bea 'compleat wake Right, after which no Creditor not havins. 
 aReal- right, or CL A: before, can have any Acceſs: | i Andtherefon. 
a .Donatar having. obtained-general Declaratar, was preferred to a lawful Cres. 
. ditor arreſting aſter Declarator, Feb. 22, x628. Anderſon contra Gordov, _ S 
»Butthe Queſtion-remains, -bow far: lawful Greditors, . whoſe. Debris beforetly 
Denunciation,: or GriminabiaR, uſingdiligence thereafter, bug before Declay, 

_ tor, or obtaining Aﬀiignationsintimar, -or Diſpolitions cled with Poſſeſſion befay; 

Deelarator, may: thereby ;;affe& the -Eſoheat-goods? For Anſwer hereugg, 
though in.rigere Juris, the Goods ard Debts of the-Depunced fall to the Firky a, 
they/are the4ime; of the: Denunciationgs or-Criminal-fat > And the Declaraigg, 
according:to the natureof.a}l Declarators,: doth:not conſtitute the Ficks-rioh,: 
but:decBiresahe fame; tahave been fromithe Denunciationg or Criminal-fac | ab) 

- beit'as an Aſſigoation, , ie dathiconftitutexther-Donatars Right )\therefore.the R6s 
ab-riglit paſfing:to the-Figkewithane Poſſeſſion, or-at-lealt the /priviledge gtche: Miz 
Figk might 3n/the full-excentthereoh,) exchide all poſterior: Diligences or Deed 
Yet ſuck hathrbeen the-Royal Benignicy, of» our: Kings; .and their Favour to-lage. 
ful Creditors,; that in.this-they accompted-id ſolumivoſtrumquei:debitis dedul8iny 

#31 For.which the Theſaurer hath been: accuſtomed to 'prefer 


A 
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Sving! Giles o&:Eſcheat tothe before. others, and! in (taking-Rack-bonds:figy! 
them, in:favonrsiof otherr@reditorss Yea, by-lopg/Cuſtom, ; Creditors, whos 


Debts wereMterior to: the Demunciatiah, or: Crimictial-fac,: doing 1 J 
fare Declarator;. are preferable tothe Bonatar, Sporſ: Bſcheat; ABob5Þ contra #1 I jrody 
lartomd, Feb;r22p% 16395 IPilevive contra:Geggie: - In: this caſe the Bloheat belongeli M138, 
to-aLonh of Regalityz>aadthe: Arreſtmene was laid 0n before theGift of Blcheay MW eC; 
Bur whertithe:Donatars Gift was in;payment of his'own Debt, be was preferndh Mull, | 
toar Arreſter, arreſting the Rebels Goods after-the Gift, but before DeclaratoyrW Conſe 
Feb. 27, 1623\-Thomſon contra L- Myrckiltbutvoluntary: Afligoations-not iotinih; 
before Declarator, foriſatisfaftion' of Debe-due »befare- Denunciation; ora Ci 
minal-fiQ>! are not preferred tothe Dohatarz but Aſhignations or -other Right J [5 NET 
. for'which; there were ſpecial! Obligations before Rebellion, :are-not voluntay Wite\ 
_ buveſfertual;'being-compleat; before Dtclaratory Hope; Aflignation; Stwert oat the Þ 
tra FardlawgsCltthconmONapercand Crefurd. contra: Mini: - 4nd:thouginan We, - 
ſen not being iritimat before Rebellion, was preferred to the Donatar, y#t I 29, ( 
- *iagc was in confequencel of a: Decreer of Council decerning that: Affignation tol#\{ikr th: 
- 4  Taxde,/and1o not voluntary -' So a:Donatar was preferred och utenl oe! Wh weve 
"=> Afiignation borea Cauſe:Ozerox;,and was before: Declarator, butaſter Rebellinf {Wh 
rand Feba26; 1653. L:.Conheth rey Wag rw "WE the 
reontra Colminghawe. In likemanner a Diſpoſition made by the ie"Mikivecn 
ji Debt; before! the Gift vr-Declarator, was preferred: to the Daw If 120... 
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{#. Bur though a 


ad Declarator there 


[7 ed in Exchequer, 
Feal Dec. 6 
Afignationst 


mia poſterior Declarator 2 


«bythe fict. Citation, if the ſame was followed with lawful Diligence : 4nd 
\ M fietcfore 2 poſterior, Gift, whereupon Citation was prior but three days, was 
-W iabered to prior Gift, Jar. 31. 1535. L, Renton contra £, Wedderburn. Here 


Donatars were - Creditors, competing for preteens but other Donatars. 
ld not claim the preference, for the prior Gitt before Decreet of Declarator. 
14 be preferred, though' poſterior in diligence z neither could the Poſlcfſion 
ikcond Dooatar, not beige Credjtor, prefer bim toa prior Gift, or require, 
taDeclarator. -If te be fGiratioh, or Declarator, the Donatars Poſlesfion, 
hilicient alone, and will prefer a polterior Gift, though granted tothe Rebel , 
Wi being before any, Diligence upon the prior Gift. And if two Giftsbe 

1. acnr wh withoutany diligence on either, the firſt Gift is preferable; 
MX Gilts of #ſcheat, as all other Gifts by the K ing are #ull, if granted before 
deCaſuality fall, asan EreRtion of Kirk-lands, in a Temporal Lordſhip wasfound 
Tf becauſe a Commendatar ſtood then in the Right, and did not Reſign or 
(ſent: And therefore a poſterior EreQion to that Commendatar, upon his 


) misſion was preferred, Feb. 24. 1666, Sinclar contra Ls Wedderbarn. And 


o 


als. 


b 


$f of Eſcheat before Denunciation was found »ll, by Exception 3 becauſe 
mentioned no particular Hornin whetetipon it proceeded, though done by 


- B*g > 
4b. 

: 

pb 


Coo: own Handat Court: And though anterior Hornings were produced in 


bs, 20, 1628, Wafton contra Styart. | a pt 4 
' 3 Gifts of Eſcheat, not bearing expreliy Goods to be acquired, extend no fur- 
ttzhan tothe Goods the denynced had the time of theGift, Feb. 2. 1627. $0- 


te ProceG, and no other Donatar not Officer of State quarrelled the ſame. 


«ll wel contra Stirling. And though the Gift bore expreſly, not only the Goods © 


Wh | eh eel had, but which he ſhould acquire thereafter, during his Rebellion? 


Wthe ſame was only extended fo what he had the time of the Gift, and what ſu- 


Wieecned within year and day; Nov, 25, 1626. B. Kingborm contra Wood. - 


39. Eſcheats of Perſons living within Regality, belongs to the Lord or Baillie 
Lepality, infeft with that rviled + And therefore Gifts by the King, reach 
ihele Eſcheats, but only Gifts by t 'Lotd, or Baillie of the Regality, which | 
und to. comprehend all, Moveable Goods, and Sums belonging to the Party 
ſeed, as well 'within the. Regality as without the ſame, 26, 1680. 
lo StraL.. Zaplock, Bux theſe Giftadiffer tromthe Kings Gitts, that ghey aye 
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ofigiof the Kings Gifts, are of A EGS br Cf 
by the default of ifs Officers but 5 ; 
itthe diligence of Creditors be zref rrell to 
nightty : Yes Crediror's AY jo ne per 
orning, was fuffained " againit 7 poo "oO Es 
Feb."24.' 1637+ Gilmore" contr ne '"F his Deciſion” Gy, 
within Regality : are es Heh E een Irs Debi, Ef 
Horning before the Declarator; as in the Rings" Gifts. $ : bi 03 299390" "RIO 
21. The main difficiley*anent Gitts; is, W i they Arif | Sa, and io Phe 
behove of the Denunced, whicti'is' Sieh dleared Ht cellear's wy 
2592, cap. 145, Declaring ic a ſb cjerit EvideH6e bf Si; NEE LON 
nation; or Gift of Eſchear, it the Rebel hitnlelf, his Wife; ESE 
remain in Poſſefſion of his Tack,*and Goods, to their owh. tſes, ab Kh 
ir isnot declared' how long their Poſſefion nivult"be ; "{eihg "the *Rebtl 6 
for ſoine rimeisin poll; hon, rillthe Donatar ufc diligetite>'"But w Ne 
bel retained Polſcsfion" ill his death, 4 Gitt thou decared'Weas re 
exception, Faly 12.163 8, Moriſow'contra Frendran oh Had” we 26; I6 T. | 
ner Coll, Lo Gray: Yea,it:was found Szmrulat, here, the Keber 5oMeſt & yh, T i 
26, 16226 Inglis contra Capringtoun, and other" Caſt Ges. £: Ja fy 
orF. years by the Rebels'Poſſctiion, was, pw ory , the” 'Dotiatap'h Navi: 
conſented 'to ſeveral Tacks, 'and Wadſers anted b pf my j\'N 
fanie'Gift was found v2Þ7 jn parts oo o' nr s Nee -riph br 
quires by the Donatarfrom the Rebel, D Deed: Ra op; 'y Mo 
tour or five years Pofſesfion of theRet bel, 6M nd fufficiert +0Jof { | 
#0n, though the Donatar was a f, 7 2 Eandy"ap pol 1 b© 
the 'Appryler poſſciled nor, but ; nn Pig 63rd 9.7866. 9 12:1) 
i £ that the time of 1 [Et ro = , f 


op TT: Sing ME ers « Fab 

March 20. 41.5 ye contra L nboliwe, The' Ts CNS, G W , 

his Fathers Family, and was a Cres ON be [99g ;n 
gb 


Hove, at: pasfing the Gift, thou 

ſo! ctime after Declarator, Dec. 4. 265g. | contra, 
"he it third Frefump tion of the Swedletiia FO s. W YOM "Carne 13 pot 

57 nd paſt by the -cbels Teeth, which was ous j b rr 

| be Jr 56 and'a eve y the Rebel: ls, thou, onatar W the 
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le, Ei as þ obtaining ie lo his ne Dalby FIN 17. Ly. 
F +4 Jt ot <> operon on isnot Thais valid, againſt + Sac _. 
es; Yet, it was not yore” relevant to exclude the Donatar, and to refer 
of Donatar, in fo'far as concerns the firſt 'Donatars Debt, eruly ovidieo 
| the gift was given at the Rebels requeſt,and paſt at bis own Charges: = 
t the Exclulion, by this preſumed Simulation, was only inferred, as tq The 
- the Gitt, above the tars own Debt, in quantum lucratys 4. For 
Sarwas found no Fault in the debitor Rebel, to concur in deſire, and Moyen 
% on ta Giftro his Creditor,in ſo far as concerned that Creditors Debt, March. 1'z- 

164 Dowgles contra L. Eaftnicbit,which Deciſion is contrair to that of Englis a- 
ww 0 .Capringtonn,but is poſterior there toand juſter;ſotheDonatar having made 
Faith, theGife was co bis own behove,ſhewing his Debtand Back-bond, Dec.12,1673. 

- Bichon contra McuVoch.Thismuſt be underſtood, if the Rebel was relaxed,for it un- 

Sdlaxed, a Gift though taken expreſly in his name, returneth and accrefſeth to the 
"Fak. and next Donatar, Jaly 6. 1627, E. Annandale contra L, Coockpoot: Yea, 
Soagh he was therafter relaxed before any other Gift, Nev-28. 2626, E, Kin- 
"Ss.contra ood, Had. June 2. 1610, Zennox contra Turnbul. But if the denuiiced 
;ywe relaxed, the time of the Gift, asit would be ſufficient in his own Perſon 
relly, fo it is valid in another's perſon,though to his behove, yet it will ex- 

' ade none of the Creditors, Theſe Nullzties are not only competent to poſterior 
» Donatars, but alſo to the Rebels Creditors ufing diligence. 
' 92, Tocoine now'to the Declarators of Pſcheat, they are two, Firſt; General, the 
\_ mts pee ial, In the Aion of general Declarator,the Rebel or his Bairns, or neareſt 
l EEinfifhe be dead )mult be called, Hope,ceſfio benornav, Frazer con. Mcpherſanbu 
| a _ arator hathnoeffe@ againſt moveable Heirſhip,unſcſs theRebelsHeir were 
3 to the otherMoveables,though there uſes ſeldom tobeExecutors,confirm« 
n&-rebels,and therefore the Wife,and neareſt ofKin are ordinarly called; 
be Wife was only called, ſhe being Executrix confirmed, it will be ſuſtained. 
4 tho gh Summons of general Declarator bear all parties having Intereſt, 
i Stoll generally, atthe Mercat-eroſs of the Head-burgh where the A 
be is, that is but Stzlus Curie, and the want of it hinders nothing, the Re 
g cited particularly, Juxe 27. 1666, Maſſown contra Black 
The Title in the general Declarator is the Gift, arid the Horning where- 
| nr the ExtraRt whereof does as ſufficiently prove, as the Princi- 
b Por. 1579. 4. 75. The Tenor ofthe general Deer is, that the Rebel 
ly and orderly denunced by the Horning lybelled, and that thereby the 
mY whgle moveable Goods and Gear, gc. became eſcheat, and belongs to the Pur- | 
I FM Ver [IT= of his Gift: All whichis inſtantly verified by the Titles? And there 
\ he relevant Exception be proponed, Decreet is inſtantly" giveri. | 
+. No Exception will be here competent againft*the Horning, not gid- 
on Handy verified, for all others will be reſerved to Redudtion: ray; ton, . 
MI trip qaldecd that the Rebel dwelt in anther Shire than where he'was de do | 
8 Hed: Juve 12.1611. Mr.Ocheltrie contra L. Symontoun. Yetifthe Rediiftionibe 
ding, it may be ſuſtained as prejudicial, Ind be firſt diſcuſt; Had. Dec: 15. 
þ Delwehoy coritra Scot, Neither will any Exception be ſuſtained agaioſt the 
| of the Hornings as not due, or ſatisfied; as thatit proceeded upon a tiull 
Id. ſubſcribed only by one Nottar, Had, Jay, 12- 1610. Durham conirs Cleland. 
t' payment was made before Denunciation, Nov. 36.1630. D | 
ew, Hope, Horning and Eſcheat ,Lo.Dovglas contra Lo. Carwichail. Tt 
ſhave only, becauſe the Alledgeance is not inftantly Verified,” but'Sx 
We the Kings Officers are not Aled, that they may' defend the Kings ineereſt, 
ors t Collufions, upon epBar, or Diſcharges, or otherwiſe z \For —_—_— 
it: hath but a (mal cefpet cis Bucit-band, and / ay rea- 
oiluder And therefore, though the .— arr inſtantly verifies; It 1s noc 
ed by Exception, though i it — juſtly be without Maitiplication of ke 
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tions of avy, Parry.compearigg prabein dateraſt, allies $ 
tion,ok.the Goods ordiligence-done,. yſe. __ be == 


eral. Declaratory but reſerved. tothe Special».:becauſc the General is. du; 
Mafyor yeni progerde Sven D:ruth ge by. 
..33-, This. Aion of ſpecial Declaratory; thovghsit haththe, name pf Deals 
bl MB DeraorTs Ky ary of the goods ſpecially Labilly 
42s £4 re, ,Dagecesſi 4a'call »:PEANY: cepreſentiy him 
avVer.or 40 anal nNgk :iThei Tulein th Sf wry 
ol gra Declrtors ndabe d180 Pecellicy to;produce «be: Gilthe 
ing, Feb. 10. 1.627%. Creditors of Styart of Galdinhawe Bſebeat contra ;Þi, 
\.y Nov. 20, 1649. Lyndis contra Lawdie,, whereanctheriay 
myzed for his Jptgreſts ingue ſpecial Declazators, though hetini gogs 
ral Degl: ac afy et competent; againſt theiſame xn 
Algeegt,t B oly.þ uRiong unleſs Exceptians propanedia th gener Fats 
K ey, 85. Jngawpetent theres. but, zeſerved;ito;ithe ſpecial>De 
pecial \— oo Day ,be, purſed. any; other avay,. as: uponArcef | 
SSA LIC way Lybel,. for, itution, and; Delivery of the, Elaheat-goods:c in t = * 
{ theſawe Lybel, Sega Bpthoer ani Bath ff 
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LoThe tity "wheee te- Ms ifkfnbeda/ gs: ted kfeer | 
wid Ray 7 Fials, 14/44 6h 7; ney pe 
e i6fipane;-unlefs chefs! had beea-#Þprior: Ob! igewent 
detlidng bo'pragtulre 'imtefarment;” b5itf/in char caſe-ifchough) in-cwr- 
| +-pir -w6414- be-Tifficlene to: \erieiude:the! Liferenc; The like was 
tn d;-xl Nr Juibeealered-npdana' vokintir Diſpofiriba, made"in corſu Rebellion, 
@ ch&year;* an for 1Debr dds beſore Rebellion,” excluded-not' cheLiterent- 
eat; his 5.1628, Raitbeontra 1 activ, Hope Hotning,” L; Frendrakight 
_ Meldrum, Gordon of Lesmoor contra 'Gridey'of Hagds,/ But Iniettments 
in tures Ripe llivrris” ypon ſpecial 'Obligements, eoagra6h the fare betore Denun- 
citidn,! are valid. -vitle' £56. 2, Tit, Ys! F-59407 Bip2Ct4k oy 2 
-iAgto Ee 'Diligenees of Ctedicors;- *wherher A ppryſing and [nteſttwent there- 
w_ Retelbon = exciade the eo tneG was declared che 
eih che ſecohd* effe' pry the: Sum wherepb4s,: that the are 
"4 eferable r6 yolttafary Difp og 4 
= befor@ ReLOIia, AGE! 
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"os ob | 7 whereby the" "Owners: — to 
wy Dr fame! "AG 67 e ſur cadunt, and the things become 

by and yer beong not'to the firſt leffor, 25 things relinquiſhed do,-by the 

« Late, 'bur d&'bElotig to the King, by his Royal Prerogative, or-t0-0- 

rg Right from him, . We have ſpoken of theſe: before ia'the Title 
Fiigy 5 nd fhalfonly add this; that by thac juſt. and Noble Starucey; Pad, 
4-124,” Itis declared, that where Ships are:wrack in this Counmey, the 
ond, thallbe Eſcheat-o the King\ it: they-belong:ro-{uch-Coluntries 


Ie ot Law anenc Ship-wrack in their-own Land, otherways/they fhall 


eftyour;\/as they Keep'to Ships:of'this Land broken with chem;''i:}t 

leclated amongſt the Starures of King! Alexander: the Second; :64p.'25, 
L0Þ-Erving' Manor Beaſt,” as Dog,:Car, &c,” come quick ont-df-the 
We mea not be artoumed Ship-wrack, bur ſhall be: preſervedroxhe 
ſy ming and inſtrudintþbfs Righe:wichin.year and-day ; Or-ovherways-it 
balgng to: the King: $0- itwas ound, where a0 ox eſcaped alive ousot che 

M the Admirals Decreer;. firing the (ame Efchearable, as Ship-wrack, 
aided Simplititer, Det. v2; #632, Hamittoncontra Cochran, - Inwhich 
was: alledged; bar this:01& Statue, :che genuine'meaning-\whereaf 

Ron ly.29 de wbexe.: 2ny -perſon. edtme- to; Land; the Ship and Goods ſhould-obt 
affcar.as W rack!” burthe poſterior 2422, Part, 1429, cf, 12:4-- Repears noc 
TW non, bur regalars rhe martee according to: the caſtor of oxher Nations, 
; ſp;them a5 chey Hor ro us, /withbur any other Limitation; And. thevefore 
Wtlome Perſons came to Land; the Ship-bring broken, the ame-wirh. the 
Wa diſperſed-were Confifear;+If 'Confiication in ne lik caſe ſhould: be/proven 

il ke.Law, of Guſto 6f ctharpice; to: which the Ship-helonged, Fax 20. 
, þ contra; E Cremford.:» But except by the Zaw of: Repryſa)s;-thar 

id frear other-Nations-o they treacius, wherever theme Owneielaim- 

qucterh+his Right, eonght to'have ic,and che:Confiſcation thi 
Rk there is nothing apofi the Wrack ſhewing the Owner, - which is-th 
Ggg 32 reaſon , 
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reaſon of rhe old Sraruce, for. Mw 
the Wrack ſhip 159 the (+) 44 op | 
Writs .or other evidences make the 


28, Foerefaultere..is the. greac ;Coofi cath 
Confiſcarions:. . And is extended to the 
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Le 

cap, 19; ' But this Treaſon. inters not a Simple Foretaulture, bucionly isapainf h 

of Recognition: But as:now the Terms .are.caken, Treaſon, and' Foretaillthey I an 
Life,” Lands and -Goods are adequat, and wherever the one 1s expreft in/anpiy 

of. Parliement, the other is underſtood; for the Stryking or Slzying of any Wally 2 

within the Parliament Houſe, during the. time of PaMliamens;. x pet 4 King W pot. 

Taner-Chamber, Cabinet or Chamber of Preſence, - the King bejng nithis FT 

lace, or within the Inner-tolbooth,: the :time_ of Seffion 1 tring or "wichid th = 

; Privy Council-Houſe che time of the Council fitcing, or in his) ajeſtics Py 07 

_ anywhere, is declared Treaſon, Par/.1593.cap,i73, So impugning theiDighi 

or Anthoriry of the” three Eſtates of Parliament, or procuring any Tnnovitiis. 

or. Diminution, of cheir Power, is prohibit uhder pain of Treaſon, Pal 

5ap.130, Andalſo thedeclyning the King,and his Council, inany*mitte/W# 

inquired- before. them,.-Prl, 1564, cap, 129.; Purchaſers: of Beneficesrith 
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| Rh? 
CoaEheughs on fire/isdeclared Treaſou, Parl. 1592. cap, 146, Landed menn _ 
mittiog orxceſetting Ryot or Robbery,incurr the pain of Treaſg Pal 507A A 
And generally,all Reſerters, Maintainers, and Afſiſters of declared Trairars/twi fi the: 
/ mit Treaſon, - Parl, 1592, cap.:149, . Accuſers.of others of Treafon, if the®W{-Outta 
cuſed. be:acquit,commit Freaſon,, Pal. 1587..cap. 49, £090 lk þ 39 
' 30, Forefawlture confiscateth the forfaulted perſons whole Eſtate, withollbW-4lnttif 
ny acceſs to his-Creditors z Yea without conſideration of Difpoſitions,  Jdſe-u/25.. 
ments, or-other Real Rights granted. by. the Forfaulted Perſon, fince of billilg.che 
the commitcing of the Crime; of Treaſon, .. for. which' he was' Fotfaulted;' winoc 
fall and become null, by Exception, Hope Forfaulture, Yiſtoont of: Rochefi/fanpnach 
er! Tennents of, Carlawrock, Had. Fuly 14. 1610, Campbel contra” LifwWiagyawed 
- Spots, Conjundfie, Crawford. contre. L.. Murdifioun, unlefs theſe Rights Wh\Ried 
been confirmed by the King as Superior,, or Conſented roby him, "I WleF 
-+3I, Je hath; been much controyerted, whether Feu-Tnfeftments granted oF Witho 
Fotefaulez Perſons, before commmitcing of the Crime; be alſo annulled by %Sinall 
| Forfaulture,-.. Agd ,if the 4 of Parliament ancnf Feus, Parl, 1457: (1:59.40 
Should not only defend them againſt Recognition, and the Caſualiries of 0 
rority, but even againſt Forfaulture ic ſelf,it being thereia declared, that theW 6M, 


[Eh I. 
bs PRE. 

r » 

þ 


+ gee 8 
= 25 a. 25 <0 
CET 4. Abe 
©. Re 
3&8 ” 
£5 > bs 
3s” Fo 4 
% 
- _ 


» R p a Ls 245 PAP. FR "745 5 4X 
Ent" MR PPE, 4 ARM Es oy I RAE W108 Pen | IJ 
— "418 Cons Ss * . rh "4 . . Y - PR... v - I 28 v wk < « £1 - 
2 . , . : % £1; L 
EEK 7 It gar W 49. f *%- | ; 4 
I 4 j , es oy N £ : of 
| þ 59\0 - ad EC 48 nh 
- 46 bhi ce 4 f a! _ X 
Ie pt SY - \ 9 A ? 
Þ gulRecifiethe faids Fey Reno _ 
4 wv y - R » 
? W- ii : _ Bo » 
. a. © 4 : < ' 
Nl chars 6bongh? p gc Dohimed d1O- 
: 5 2 L IR. A, 
$ ; eo oe bod 
"RE "Ex . 
ll ficement afth Confirmation dta 
eq bs " , Fi F = 
| a L >. I n 
w f 4 * & 


1g! 


3 


: 


[GA 
(aquro;any: Ot 
m_ nature of. the Ward-holding, as done againſt the” King; who isiſu- 
\Snperjo -and ſo jnfers Recognition, gives the King no'more Righc; than 
MM aetaules Perſqn had, as. Treaſon for caifing Fire, ot burning Coal-finks, 
lor accuſing another, of Treaſon unjuſtly, 3, : 
88. [Facks, allo, being. Neceſſary and Profitable, are not excluded by Fores 
.Maithend; D ec..14.1570, Home of ManderFoun contra Texnents of 
nfecks, he[ize of, YFachroun, contra The'like as to- Tacksfor a 
werent: Dury,. but.not in Tacks tor grofums, Fen, 28.1674, GenerdliDal- 
8 cond: Tennents of Caldwal. SIA, OPT 34 
14>. \Ruc byche 47 of Parl, 1644, Foretaulture was declired to'be'without 
windice, toall. Perſons nor acceſſory ro the Crime of the Superior;of their Rights 
Property of any Lands, Wadſer, or others holden by them,” of the Forefgult 
Incſon,, ac of-che payment of their Juſt Debts, or relief of their Caurioncies our 
the Foretaulted, Eſtares, which was reſcinded by the general 44 Reſcilfoty, 
Tal 1663 ,64p,1.5, But this AR _isnow repealed by the A&'of Puri. $850! up. 
WeK.#i0.: 8 Q,. ,. as to poſterior Forefaultures, >: 1%. QI t3 
634s:Foretaulcure could not be pronounced in abſeence of the Forefault'Petſon, 
Gennes but only by the Parliament ; So that no Certificatidn 
Athe-Fefires. could: reach Lands, . but only Moyables, Fly 30," 16625; T roman 
contra 2liphant. Neither cauld jc exrend ro Herecable Bonds, NJvy31; 1671. 
| - 570M Moſcrop and eat {os - But now che Fuſtices may proceed 'td Face- 
ult{Abſcars, incaſe, of, open Rebellion,and rifingin Arms, Pavl, 1669, $ap; Vt, 
av-1.'25+, Becauſe of che difficulty che King or his Donatar mighr/ have," in know- 
wikita.che Rights of; Forafzulred Perſons, by Labouring the'Tame” with their 'own 
ww Goods, -ſecting the ſame to. Tennents, and np-lifting the "Mails and Duties, as 
wadcir Hererape,and ſo being repute Heretable Poſſeffors for the ſpace of' five years, 
Warediacly. preceeding the Proceſs of Forefaulture, rhe Lands fo laboured3or'pol. 
uy led pertainco, the King, and his Donatar, 'though oe” Oe her mater we 
3 I able Righe, or Ticle thereof in che Foretanſt Perſon: For eral whereof; Com« 
fl "iſgn, may be. gra, ed under mg Teſtimonial" of the grear Seal," to ſuck: Perſons 
of Shall be, though! "42x eadvice of the Secret Council," ts take' Cognition b 
[1108-.loqueſt, . what Lands, were. rniked by the Foretavile/perſon;” 4s Hetetable Pole 
uy 4or thereof, ſo commonly repute my peed by the id five yearsſpace, with 
Leer to call -before themall Parties ptet wg Intereſt; which oa TeX | E 
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: Tnf iruticns4 
ofthe ys ro a Taber. 
Bbr Herb the 'D6naar'wis' hate t epbe he bac ja ecafon' 
chitthe Rights: were! wadtitig rang wr Miegtomn taſaems, * "This a 
dlided!? though-irwas red $0 te te prom, that -che: Forfnle Perf g 
was tedhtcd' in\fors romrulrityrie upon perk before his/Forchenfrome}:l 
Feb, 20. 1611, L. nk ſtones contra wh So are ey ubrrs os 
bet offeffor,” inters* pre; whmiprionees futrs &'at ures! 
bee pb 088? ipht;, hich admits'nocontrary Probarion; TT, 
tanfred' Perforis: Right; >{ whe Sr we rd Peaceabje and' 'Eawful-PbilcGoadh 
th ; "Vi the' Ptobarion thefeof by Iriqueſt; wilt nor'Exchide'a cohrraryPigh 
Nelog "Redudion, upotithe on of others, wichinthe five years :5fai 
bf eſſion be not Lawfu? and Peaceable, bur Incerrupted;/' or V itidu] yrs 
nay fob rakes' to" place © for' by Poflefſion, Lawtot Peaceable-Poſicffion! ohi 
Forttlced Perſons'maſt be nuderſtood © And'if anypetſorn have moved ach 
within The "five" years, for taki away the- Rig c and Poſleffion, 
= be heard fre? the' Forefanltute; as 'betore 3 itation'before _ 
5, and Inhibition'within the five years, with-a' ſabſequent Security; was:fathj 
ent to' takeoff che benefite of this AR; Fuly 24, Y656:'E, 'Sonrberb ot 
M. - on ee 'This Priviledpe is not comperent by Exception;: offet ingavpliy 
fiveyears Poſſeffion, but by 2 Rerour upon 'a Commiſſion ſerved by"atv Jai. 
Func 13: 1666, Hume contra Home, In this 'Statute;*it'is 4ſop di 
where there were'Tacks;- or Poſſeſſions of Vands, or Teing?>polieffed/by 
Foretanlt Perſon, in reſpe@ that the Rights thereof might alſybe'abRfkRedſith 
the King and his Donatar'ſhould continue in "that ſame Poſſeſſion for-fvehinn 
- without any Accomhpr for the Profites thereof; and longer;"if TRight beanſh 
Red of the: Fotetaule Perſon : And if a Feuer” 'be Forefanlt,the-Land > nab 
forthe Feu-duty, preceding the Forefaulcure, 'becauſe the "Diſchargenthigh 
might have been firaQed, Poſſeſſion of the Rebel: Lortewer than — 
the Forefaylted Perſon, was foutid ſufficient to contitiue' fot five years,” 
Tack not Temporary Right was inftrued, Fax: 24, 1667.' Hume contraf 
We Fr ao dectared-in'this Statute, har the Forefabldiire of the: 
Heir,earries therewietr the Right of the Lznds,co which he'might ſuecebt 
he wete -never enrred 'Heit, not Tnfeft, whereof | Craig mentions- @ Eaſe; i 
dits.$"hat the Daughtets' of the Laird of Laifnarom weterexcludet Tromeh 
Sutcellion to their Goodfire; becauſe'their Father was Forefaule, "rooview 
never keceived, n6t Infefc'in ;thete Lands>* * - Y 
39.' Craig, in the forecited place moverh;' bur dererminerh norekiohniey dn 
mhetbethe Porefanterite inferreth-a Corruprion '6f the'Blood;" of a} the Deldaw © 
dents of 'the Foretaule Perſons, whereby,* till chey be reftored; "they arerdied- 
pable of any Succeſſion, 'thongh delcrndio; ro'them'by the '2arerye! £196: Pik udp 
Corruption'of the Blood is frequently in England, where perfons are {pecialiyly Ws 
cainred*#nd' convit of Treafon :' "And fometimes. withus,. it is:calied: 2 5/hlgae un 
ties, 86d is'2 part of the Doom or Sentence; tharthe Sucteſſsrs-vf che 
con ; ſhall be incapable of Lands;Eftite;Honburor-Officez”: Yea,theirFav 
\6ty; "is ſometimes condemned; and-their Sirname aboliſhed;; 'as.-was £ no 
> Foretduleure of the Eat! bf Gawi2e*' Bur .it-is:not confonaor £0'0ur Cullil 
hat Forefautewe in'rher caſes/ ſhould infer this'Qvrruprion of the Blood+ 
NY che Multiplication vfcafes;ro which Foretaulcure.is now extent, 
to Theft in Landed:men;andifalſe Coyn,epr, $Scrondly,itnone of the: Delec 
of Foretaultet perſons were capable of Succeſſion tor any perſon, that'& 
be, by reaſon of ay Tpeeiatity in themarcet' of 'Sueceflion, but of ſomendi 
their Perfon, by reaſon'of che Boretdtſture, excluding them chence, hich w 
not only txKe'phace' in; ey" bur in Movables 5 Yea,<herOye, or fit 
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9G ods; of Means, buc | 
we; Thin "Thoug gh Forejanlcures-jn' Scot- 
Otrieg's "Thong bave. ardinarily, acquired 
| d ſucceeded: them therein, without obtaining 
EY thei Blood wy this Cortuption-of- the Blood, is rather tg be 

«Speciality,;\inlome attrociewe Treaſens,. by. the. tenor. of. the Noom of 

dee; Gon phy aro 7p mw and Lis. being Fa ef; 
Rutwwaereas-4t ba En. that. the appear 'Y ted, 
A0E abort Right tothe Hererage, to which be might ſucceed : It ma) {yh | 
ſiboad}; wherber-char may be exreoded_ co the:appearand Heirs, if he be For: 
andduring-bis Predeceidors life x or ib it be only;in.the caſe, ehar the Heir app! 
indis-Foretaulced,. after the.death of his Predecefler, | where /de. preſenth, .. 
.wipþe Heir: here isno doube, it the perſon Foretaulted ſhould be Engigi 26d | 
kivieo bus Predeceſlar z. but che Heretageaccreſing to him, wherein he might de 
; Infetr, would fall noder Fortanlture, chough he were nar. aRually, Iaitft 
+ fwerns no eſs clear, that being Forelaplted, it he ſhould die before his Pies 
ſor, chax his, Brocher, - or:Collaterals might ſucceed to their Father, or any 
terico-whom the Foraſaulted perſon, if he hadſurvived them, would have fucceed- 
leis more doubtful, whether his Deſcendeats could, if any.,were,fot theſg wonld - 
Indadeche. Gollaterals : And there ſeems no reaſon to exclude them from their 
ſinagdelarhers-Heritoge,/.not being di/beb//ite: And ſang I have not found. ie 
ther, 1'conceive it more. tayourable, that the Heir a .dying 
klorechis: Predecefſor, ſhould not hinder his Deſcendents, to! ſucceed to thar, Pre- 
ſdc+>Bue.ualeG:the-Forciaulture did 5ncopacirat the \ Progecelie co diſpoſe 
”Y Eſtate,.the Focefaulture-in.that caſe, woul 1d be.impr ficables 'Yer 
aro havenn Complaints of exheredation. in-Scotlend;; But thac Package 
tcheir:Eſtates at their pleaſure, ir would. $78 hard,: to bind up the 
Rr eeiaBeſitcn to the Fisk, thanto his own OW, unleſs fraud: 

Ba Ins Ee Knpant | do'; {a 14 os 
©89;:bor.rh1 Secuticyyol the King! lis Dogatar, is rovide 
H04ic2p,,205+.[hatno Letter of Penſion, 'Faſtory, Bond X darfon,otan 
I 91 "rg megge* ſhall.be valid, uleG ſt be confirm :d by th 
mth 1/2 of an. peojmgey Judge; obtaiged beſote Citation-i 5 

-which ſeems toinfi inuate, that editors thould be Ktis- - 
Mes Gala ſtatez but. it will, reach no fur & than the Horde 
by focefulcure, which ſeems to-beaffeRed in the fame: Jays "48 falling | 
| Fa at, .the. full Dominion in both. being the- "Kings; "but with; ſe bur? 
[rm the diligence of lawful Creditors before Declarator, ml bo 
| this.practiced. in -Moveables of. forefault. Perſots.. The 
*aſtatute appearcth by the AR. immediatly,preceedinig, whereby a'fortger 4 
thement in favours of the: V atlas of Foals | cog is. heres ie, = 
ci 
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: Wited20" be - deles.out.out of the Books, of Pant ent, which 
q My. it-benot Extant» but Jelet as aforeſaid; TW forefault ſtares, with 
| Ie »ofcherforchault perſons, -and Fo « ten Femg re grfnited 
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Err, ou iioed AR We, Wis. 
a ob 424 Fo Inſtitut 19 a vo 6; LAY th CY art wt = Ro 
| | _cedent, even asto heretable Rights, whESunts Penſions are only relatives 
likewiſe the 33 ARPerl. x.Seff. 2, K.lWill. & 2 Mary,thoughmore extenſive enfive in.pwp. Bl - 
dice of the Rgyal Prorogative, wants not Ground and Example; thatnothingtluw; fl * 
be forfaulted which could not have been alienat by the forefaulted Perſe LR 
. thereforeit is ſtatute that noForefaulture thereafter ſhall prejudgeTacks-menit,. # © 
ditors, Superiors,Fafſals, Heirs of Intail, Husbands,or Wives of forefaulred Put 
which ſhal defend Tack(ſ-men poſſeſſing before theTreafon,it being open's% nom 
or before the Proceſs,if the Treaſon were latent;and that the forfaulted Efbatok;. 
be ſubje& toall real Aﬀions, and Claimes, ' though they be not raiſed withig the 
five years preceeding the Forfaulture,excepring Feu-duties, Annualrents, and. 
' nual:Freſtations not inſiſted for within the five years,and ſhall be ſubje toallCy, 
ditors,Real or perſonal, contracting ,prior to the Treaſon being notour, or with i © 
Citation in For faulture, being latent, the Debts being always upon Recondhy | 
being Regiſtrat-or Diligence done thereupon, excepting Debts contradted djs 
openRebellian,and ryſing inArms,and that noHeir of Entail ſhall profite more 
" whathecould affeQ his Eſtate with, ſo that the Infefrment of Tailzic be regith 
conform to the AR of Parliament 1685.And all the Sub»vaſlalsRights,areCond 
ed; yet this will not import, that the ordinar Caſuality of Recognition is liggh 
| taken &om the King, more than from the Subje&ts, by Decreets againſt the fly 
which without Forefaulture would Recognie. - | 1 
40. Sentence of Forefaulture being pronunced, it isdeclared Trreduceg 
on any Nullity in the Proceſs, upon which it proceeded, till the Crime be real 
by the King, or the Party tryed and acquite thereof: But Reſtitution Quilwh MW. 
| be granted by way of Grace, tothe Partie forefaulted, - or their Poftericy:Pol Mi. 
1534.cp. 135. Which was not found to extend to Diſhabilitation of theWidll 
the forefaulted Perſon, but that it might by Act of Parliament be taken off,with 
out Citation of any Party, who had acquired Right upon the Diſhabilicatioaks 
thef Donatar,. which. fell 'in - canſequence, Feb. 24. 1665, ' Dovgleſi anti 
cer contra L- Wedderhyen,, IONS ' IT 
'. 41+ The Doow or Detreet of Foreſaultare, when paſt in Parliawem, 7ivG it 
© [mediat acceſs to the Mails and Duties of the Eſtate poſſeft by the forefanlt lo. 
ſon, and needs no Declarator, becauſeit isa Decreet of Parliament. and' hai aku 
like effe& as Ward, which requireth no Declarator, Jen, 6. 169x- Hom eontul..6, 
Hoow, The like though the Doom of Forefaulture was by the Juſtice; h 6 "F 
ſence, _—_ was ratified in Parliament, not by Ratification' paſſingof Could 
but by a publick Law, ratify ing that Forefaulture by the Juſtices, as ifiell ith 
been done in Parliament - and all fach Forefaultures by the Juſtices, bei [7 ow 
n Rebellion, and ryſing in Arms againſt the King, Dec. x5. 1680,G 
Troquben contra a Wadſetter of Barſcobe. ; WY ba. 
42. Baſtardieand Lei? Heir makes things befal to the Fisk, as Cadutiny, Willy any 
canſe ſuch things can be lawfully Claimed by none, and therefore are applying 
_ .the Fick. Before we can conceive the effeRs of Beſtardie, we muſt unde! 
the efficient that makes a Baſtard, which being Relative and DefeQive, bv Wilkins, 
. takenup by the Oppoſite, viz. 4 lawful Child begottenof perſons lawfullywy 
ried : So then a Baſtard is a Childs . whofe Parents were not lawfully mat Kt buy 
And therefore ſuch are Baſtards. Firft, Whoſe Parents werenot at all mann 
2. Theſe whoſe Parents were married, yet werenot indegrees capable of Wiliaaxr 
age. . 3. Theſe who were married, and in capabledegrees, yet the Aarriaf ar 
- Incoaliſtent, ' becauſe of ſome impediment, as if either Party were marines 
fore, andthe other Spouſe on life, whether that were Solemnly, or Privii 
by promiſe of Matriage, and Copulation following, in which laſt caſey # 
.Impediment be Secret, and not known to. both Parties, Craig obſervetli## 
- own Opinion, and the "Opinion of the Canoniffs, that the ſaid Impedi 
. though 1 be ſufficient to ahnul the Marriage, yet not to'take away the Ja 
tion of the Children, procreat bows fide by any of the - Parties, before 
Jo of that Impediment. oh | bw 
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#ftior \bbuldDe; - A Nich'Abfebce Rk rily' Ran, ap as Ws eſp 
ahh Fartiers abſctice * And, thetefbre it, be e be. within the four Seasduring 
>elie Bibth 45 ice Wotob, (ls Picfumption, prevaileth againſt his Ab- 


os whttfiticur 2 *Bir wittius n'\vill 'be ufficient, © tbat bis blence be ſpecial, 
mide SY chit rhere remiaitieth ao Abbe, FS. 'could not. 3 


A if che Father were pfilc f OT. very great diſtance, $0 =— a 
wr firtic rhe: 'ng got fiiffice bye bi {This Pre umptioh wall alſo be ta- 

For; eT FeſtiaSny 6 E ts ek: &. that the Child belongs.to g- 
Wer Free, and fo is a Baſtai SVs Teſtimgny.. of cicher of thearwill 


_= laffice «as \Cralg YENtes, EN a tadh, that ge ontrayerhe With | her Son; 


accoſtditicd "to contels ke was, a B 
the ; Doors whofe Nathe hos orbear, who, at 
wo that *he 'wis not the Kings & Bow. 
ace. Te'bach, been gy eo 


god. of ; a Quee Feed 
wy Mie 


eds e'it. s 
Bt fk rifiar wes, clad the, bf 1 eli dy "y Wk; 
joe (hovld be prove 3 Yea, thou me anſwering to the titme'of 


yr which bath an whe | ry conreat | onths, yer, hath bad ſach 


r=  thartlie Child \: re (EO ing.. {0 the Fed, by 
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ole... © Marriage, 
romile of Marriage, or 
Spon- 


Spon falls, if if Copulaion fol olls 


ai, which pray or-be p; 

it Zh eſſential nie, bod 

"ing that, Sokemniry/*th OOTY TeG . 

the Child Ja in-the'tiMe'of F LON £0 

; _ 16rd relatedhvacaſe's *yea,"in ' the. e Of. Eg' 

"mentioned, -whothaving begottets Chil ditn' under (#38 of Marriage? 
fog ng £a acknowledpe,of.perfotin'it;the Woman having rae oe entence ojgh 
Commiſſars (who ate: Judges of ME SPny 20þ Legirimarion); peak Ky 
Edward, [far Soletnizing: Me Mirvig ge, W Fi rhough. heobeyra Hot > well 
dreq were accountet lawt lawt . :and C *pa6Ie of Sicceſ ON, | Soi 052 bag, 

. Marriage, '2$'isbefqre ſhows, File Copj all Obligations, is Proven by:Cs 
bitation oft 'the-Father ahd Mother 'as martze (hag which | was ſuſtaingd 

' tenyyears/Cohabiration,” as /Mariand Wite, though it was offered ro. be P39Neaghe 
Child, was. repute Baſtard, F#ly'5, "1646, 'Spmpervel Congra Haltre.... 6.0 thay 

ng.2. mutual Probation, whether 'a Defan& was law! ul, or a Baſtard, 

' Wirnefles being examtined 6n either lide, though ſeveral of the Warneſies onthe 
ongide proved, -that the Detun@ was repute Baſtard, and thathis Morheugi 
figos of Repentanceptblickly ; inthe Chatch, for Forhication with. hi 

- But others..proving. that'they. were in their Houſe, ang. faw them. Seto 

' Man and Wite, .bur did-not mention how log, . the DefunQ was found tobe 
Baftard,but a lawful Child; F4n;15.'1656. Swinton cotta Kailb.z. Veoh 

- elidedby contrary Probation, thar the Father had then another Wife,. and 6 

ful Qhild thereby, and that the perſon in queſt] on wasr de Baſtard, Sp 

| Kacdie, Chiryſite contra! Grieve 'and Williamf Sftn Baſtar Fg allo; £16 baht 

< fh 


ving the perſon/in queſtion, ro be holden and repute Lawful, unleſs 
condelcend, and inſtruc the contrary, by particular Circumſtances, Hope, Baſrh 
Hog contra Hog, Chirnſule contia Hume. The ike where the. perſon-in wk 


was. ff years ola, Hope.contra Seot's The like being $0 years atcer. the Ba 


death, who died an old man, 'the Lords would. not granc Proceſs «dr flue. 


tantumtempus, 'Feb.25. 1642. Crafard contra Reſſels,..; 211i 4 
4300! Bake hach.no efte& till Declatator, which proceeds, As A lg s 
ration. againft; all and ſundry, ar the Mercat-croſs of rhe Shire; where che, Baldiak 
by Sree inſtance of the Kings Adyocat, or Donarar, becnſe the Balls 
have ne rorepreſerit him 3 bur it the Baſtards Debitors be called (j clay; 
4 will not.ooly*ollow' ageneral Declarator,that the perſon 1 was Bai T = 
nit 292unſt che Pebitors, which-is a ſpecial Declarator, hough o 
joyries ip ſeveral Proceſſes : but if any Parry TPpeatot, neareſt. 
be idmitred, to\Defend, Dec,11:1679. Somervefcontra tg 
that 2 Declarator ot Baſtardie was-nor relevancy” Jibeffe'* 
Mother were not Married, unleſs ic were added," tharthe Rb 
holdenand repute Baſtard, -which was found and ao aReg | \ by his 
mation trom the King, Feb. 19. £669.” K/ Advocir con 
Living fton contra Burns, Fan, 6, 1680, Somervyel cofitra es 
44, As tothe effes'of Baſtatdie from the forttier Pif ict, TY ont | lit 
Juſtia matrimonia monſtrant ; Children nor begotten of Parents. Fe Ze ets khat! 
are called valgoqueſiti;' and arecomprediin I, din) no "Father, Aanazs, \nd ar: D 
Kinſmen on the Farhets fide;; and therefore*they KW not fa Ceed ; Sh TRL] Fa vi wh 1 
or any of their Agnars4 neither exnany of theſe" "APn jars, fi 
in Hererable. or. Movable Rights; buvgal Og? Sy 
riage + $0 then Baſtards dying wichour' ow far Hue, rheir 
ciary and, Void,.and6 fall co the Fisk';"yez."if the 12y afar 
at any crime fail:for che ſame-reafon,” thei? Goods beta ia Wn '9:4er 
to the King,cither by or of:che Baſt&die or us' Mini, 4res, he: 34462 j 
Haltrs contra Sent wel ſh" BaNtaees Gti Hive Ho'/ oe Collars ral Wiher 
| 2U;9 » N Heis 
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[Pin hey indy have Heirs of Tailzie; in Land which tdidexclude 
Fey the Tetne-was provided to che Baſtard, andthe Heir ob his Body's 
> x6-40y offitt perfor and his Heirs; Sporf; Bafbtardie, , Weir comcra. 
Tt Priictar.” They wy: dlfs be Helrs of Tailtieſpecially-nomiat, a3 Craig 
Wyeth. "in chEcſe oi E,'Brrb/conmra Fay of Coctfloun, who, and rhe Heirs 0f 
Body mide member of Fiilzie: which was ſuſtained; thoughhe was Baſtard; 
dic hath only effe@t againſt Succeſſion to-the Baſtard, - bur-doth: not" inca- 
tit che Baſkets, to difÞole of his own Eftate,” Heretable or Movable, in his 
hr proftie : And Tikewiſe rhe Baſtards Wite hath herſhare of his Movables,'2s 
ReliQs have z bur if the Baſtard have no Mae, ' he hath no power of Teſt- 
Sid can'riefther nomindt Execators,/tior leave Legacies, unleſs he obtain: Lee 
nation from the King: * A Baſtards Wite hawng'a-Diſpsficion of all he had; 
wound to have Righe thereby to the half 'of the Movables, though the Mar- 
wo was Hffolved y the 'Biftards deach” within year and day, which was. not 
nd'ro give the benefte of che Movables'to the Fisk,; as. they would have re- 
neged co privat Parties, Nov, 28, 1691, Stuart of Nod, &c, 
"43, Levitimarion, though it Bach many'ample Clauſes, yer che main effect 
irs, thatrhe Baſtard Havingno lawtul Children, bath thereby power to Teft, 
We 18. 1878, Commiſſioners of che Shire of Berwick contra Craw, But it 
ith yo effect, as to his Heterable Rights, which his Teſtament cannor reach: It 
have the like effe@&, if rhe Baſtard obtain fromthe King, the power of Teſt. 
i And thetefore a Baſtards Legatar was preferred to the Donatar of Baſtardy, 
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49, Hints Heres may feem t C1 | 

woot orbit Heirs; yer tho! gene I—_ 0 

h therets nd other Heir; and mak erimge lyablero pay 

a Caiertartd"Confifortiva of the/Dejuns Eſtare, 

"bur a6-proper Sucreffian to him therein, which 

nowereth thus, The Heir is one perſon in Law, and is therefore perſonally obli- 
wledforall the Defundts Debts, ſo is not the Fisk, againſt whom, or the Dona- + 

there lyerh no Perſonal Acgn for payment, but tor Reftirucion, if he have 

pAvihetted, andof Real Action, contre Hereditatem jaceniem, which 1s moſt pro- 

by Adjudication, being the Supplement of ordinary Actions, or Executions 

aperent by Law, For there being no Party to repreſent the Defan& Debitor, 

We can be no Decreet, but cognitions 5anſe, and Adjudication followitig there- 

: Hhhsz upon, 


ag * Toffituti 


up6n,:.in whith the Fisk; or 
Tat eſt, tofee that the Vebr —_ 
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may con efuns Movables, and ſo recover the ſame, for their 
nt Ds #hef/ whald: be :lyable,: av. other; | 
py and-to- the Fisk; or Donarar, for 
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ch Supetior. ... 
tor onerous Cauſes, beſides the ar, amen wee 


Vaſſhil;-and his Heirs whatſamevers Which failzing, the 

tive Royal excludeth all other Superiors, who are —__—_ mr ig þ 
nor expeRatian of Succeſſion; 'unleſs by expreſs proviſion of the « Iavel FAA 
Fees he. provided to Heirs Male,” or of Tailzie, which tailviog, co cet LOG 


Superior, in which ke'is proper Heir of Proviſions wy Wh 


-—Avto.the.orher;Noube, in whar.caſe the King is!aſt Helt, 
' named/placerelaterh,;that ſome mere of opiniop, That j ef 
_ the ſeventh degree, the-King taketh place as eir And | 
he je ic wo 0d We in Collateral Succefſions , but his own opinion is in th 
of what depree-foever harkRight,which ſigcrh wich 
-that the King hach Righe, as laſt/Heir, eogbe Herotage be: 
| 24 orkp -Beetufe'ns other Party ean-be-inftruſted.lay i Hgs 906 
ft Wis found in the caſe. of the Earl-0f, Merry. who. was oY 
th Diwglar Counteſs of Mary, beyond the: teorh degree, ;2AndchutBY 
SEUOUS:; <p 4s-might/-have 2 Title co-the Redompnics o Fre | 
9h AI4Ht, againſt Forreſter ſerved:himſelf Heir:eq Of FE 
ph ann Foe whereof ſevetal-degrnes'y 
eth Kitg' Heavy the fourth Succeeded to Henry thei 
efik Hitceenth degree: '- The gift, o Kh ime rec n 
F Je 6f Decfirator be obrainedh ;iotheſame Bz 
"1662 Reg nem 
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© ©: ESS1ON; to Defun®s, is the maſt: Imperacn This La 
Fereby the Rights of all: reli} do neceſfarly: paſs _ rf 


therefore. the Ke And. Courleal fe 
YOu | $9H - Weng: Bay g Ne 
Merera De Riga nuhd dpdhcorher all Moveable Rights ara conveyed on! 
Deas ” Tat parent ee I unto F&CU 


ls in Equity, oe bycroon f Nature; Becau ; 
Succeſſion is ſo eartedle, aber bat every Nation, yea, almoſt every Province; 
Cities, have their ſeveral Conftitutions and Cuſtoms for Screſſſow, ar- 

| tho be'wholl in the Arbitriment of Peopley- and Authority oyerthem! 
this" will-not. follow, that Swcceffion hath no/Riſe; nor Rule in Equity ? 

i bath beenoeimes own befor, moſtof the TC are ordered 


& rh Hhbbg' in 


ey 7 p dl [iy 1487 -walc Bs 
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in Equit © & ae rn 
LED : - it will be ip a Qoray rom = 3 
ets Perrin +; wy batbiit nos PoRag i217 419 os | 

on, ſodugive = uae, which thebefolvin hovee to lave e other Rae = 
the Cuſtom thereby introduced. 2. Where thereis neither Law —_— 

covecromg: Suiceffw; As when Prople from. divers. Countries. do gatherign, 
. new Plantations in Awerice, and: live not ſeverally, as parts of theic Mher. 
Cotnitttes,. burJoyurly.r Webs bave Goods, whicty by their denth, become to: 
caduciarie or aullius, to be apptopriat by the firſt Occup "FF therefote 
remairi Ti the Propetly off ome þ Tons, which tteeds edy DeLaw; (| 
be:by-naathes than..N Equity» or the, Law.of Rational Nature. 4k 
not to be thought, that GOD, bo hath allowed Propertie, would. leave. oy 
—  rodury, "ery Rule,. whereby to Regulate ik after the'Ovners Death 


though there were no humine/Law. nor Cuſtom about it. 


2, Buriths nor ſG80Dons, _—_—_ is. rags 4 inp | 
it is; for clearing whereof, we ſhalt parcel it out thus? Firff,, every Ri We «WH $01 
ing af ales. of $comy af ExaQioris.or Diſpoſal, It Oe org "SL Þ&: 
_ ofit, #hat-the Qwnermay diſpofe thereof, not-only. to. take «ff-& preſently.bu W: 3 
if he pleaſe to take effec after bis Death; Ka, by the Law af Nature, 'theiſale.u 
of the Ownee'is fuſfictent to-paſs, of tranſmit bis Rightzifcdpimunicable, vo ale 
efe@whenr he wilkth in Mis life; br after his death. So chemi che firſt Rule of 
Sera vouley, Meheoapfe Will of the Owher, wilting ſlich Perfors Wie 
ceed hitn io whole,orin patt.It may be objected,gthat the wilt of theQwiter i Ol &! 

70ngbecaule there ky uponthe Ownera NituralObligation,,apey = *$ 
vide for his Kelations,not only duzing his Liſe bat-afier his Deathy © Arts "'F | a 
x Tim. 5.v. 8. He that grovideth not. far:his own, comer 4 theſe of bis own Fadkily, WW" 
hath denyed the Funk, wat 3r - po an Geſbhel. Which traporetch, thi rh a 
del RS Hire /AMyehar: Prind he therefore the firſt Member of wy MF 
in Eguity, . cv bechoſe bf the BetunRs Family, atit trot thofe of bis. li Ty Nh 
IGTY doth t feed well canclude.a Natural Obligatioo, ay T Þa 
men, to > their own 3 but-farſt, it will not extend ſo fars, as ko incapts bt " 30s 
the Owner, to diſpoſe of his own, either in his Life, or after his Death, ſoth 4 "0 
there rembin' a colfipetent. Provifion for his own 'Gtherwiſe, He might adi | 
giftinhis Life, burke may gift, both to take effe& inhisLiſe,and after his Dell 
And is notneceflitaty 16 inftitate bis own as Heirs, -but to providethem. MW 
dary of Provifiooy:is.4 Perſonal Qbligarion, bar. the power' af: Diſaſs n 4 
Suceeilion thereby, a Realvright; which are tats: geworediffarent Right N , | | 4 
Real>tights are not hindred,” nor altered by perſonal Obligations, thought 000 
oticc-hach failed, and remains Debitor; as an Obligment 40 Ford i} Wat: 
e Buethopreſent difpofrtve AR of the will, doth only Conffirur@ 835% 
eonvey the Right:!-Whieh, though jt be poſteriveto.an nie lies in fav 
2d ethers: that: doth notataull the Diſpofiti | 
If herebebotuprefs. will of the Defund 
eat, deny man hare tha 
takes p i 
wr Bk CO tb — Rs wo je Tſe be, pj wha nhed 
naturally oblighd to-provide, in the firſt placeg So that it is nax-che Oblightl 
ide, bur- the:idefuns will: Ul peeled thence, which diſpoſe on Wu 
ve ren chm diſpone, and the aRtual Diſpotitio | 
pentizets genere.c  Atjd it th&Obligmenc to provide, 'were the Rule, th 
will: er could not over-rule LEE Where thereis a cuſtom of Fo 
the will is-pteſiined; whe: wrhit | | 
Law by the common Authority, where the wi 
or Qonſent, at leaſt by Submiſ$fon, The preſumed will org the Defund, top 


M/ —_ PPT LY 4 
ARES. ---4 - > Pp? 
- » yy * : 0 A $ ” 4 - 
0x8 ©" He i . L 6 Ren I : = , 
het Er © * a+ ww ,-- A - &< 8 
a ke F [40 —_ . 
= a= - "4 , 


Ws”, 
"1 FP ah. 


! noportioe)) 'NEars 
L ; | ok fan. i OE 0 gone is-clearty 7 held 
fortt CE totes Fexr3” having 6 EE Applicatotie Tea? 
- lljtheſe_of bis dw Family o And as t he Pgopartions unknown}. ſ&#the-#&h - 
- bis; bewg extended/ro-4l} degrees, would th, \Therefpie whatever naths 
- niAffeRtion, or Charity, nity oblige the Detun& to have doveexpreſly;"his yre- 
fin a hath dio'Rule beyond' the firſt De; 7 JI ws 
2, Forrthl, 'F herefore the” firſt Degree fy Succeſſion, by he ovijednks Will 
Iateſtat, /is of Children, * Sdion to that, Kow. 8/1 7. bf Chilaver, thine 
4 Whichtonſequence doth necellarly 1 import; thata!];Childeen art Heims x 
Zan this be ani Allyſon ffom the” judicial Law, by: which all'Children 
ne tois] Bac the Maleexcuded the Female : Therefore-ir: miſt \#cbds 
he a Conſequence from the Law of Nature ;.and ſeing there 8 no: differet Pro- 
beld forth by this Texr, or'by the Light-of Nature 3 / therSweeifſliw of bl 
| [rs mult be1 in equal oath, Fincher Male or. Female: z for: in all Uo mini- 
d eg! artner-ſhips,aticqualDi PAS. place,except anUnequal be expreſſed.” 
g ob mote datkz whether »p the Law of Nature, there ibe comp peter! the 
$ þ rol, Repreſentation, whereby,the Iſſue of the Defun@ Childreg're Fa 
I 43 can dicomein with the ſurviving Children, to get-that ſhare,” whi 
{  agerFBrent would'have got, if alive 3 whereby they-would not. amr me Ca= 
J | a the-whole: Succeflors getting equal ſhare, -but.in; firpes 210 Where the'If- 
 Wighbe Befurt Children, thoigh they ſucced equally among chetbſe 
4 ( (pal wich the lurviving Children; becauſe 6 whole Iffue of the Defra, 
q | {pan equial ſhare'witheach ofthe ſurviving, Children, Asifa\ Father ha y 
2 ing dren, the eldeſt dying befpre.bim, leaves one Child avid w—_ 


” Obild 5 1f there be. place. for Repreſcntation,” the Hereta age wonld4divi Ade 
4 3 watbectwo aw, Childrev, . will. bave ewo -Third mba 'bth 
w 


fl 
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wa p Alldividein two, whereofthe Child of.che,DefanRewill get oncihalf;5nd'© 
a bes balfwyl divide equally betwixt the twa Oyes- — 
: ns ax the Deſcendenrs will thus ſucceed,: or if the Survivers: wiÞ whey o 
po Iſiie of theſe Deceaſing. - enr$1 999 
15 | gh iof Repreſemation, taketh vlage with us, and: moſt other EY 
M8 eRiphe of Immaveables, which , we call Hererable Rights, ' whethe Gt 
iy ihe zdents;;or:Collaterals: But doubtleſs | in that-the Courſe of i the" 
- [ nigltered, for the' preſervation of the Stock ar Stem: of the Fathify= <Y . 
# 1 x ne ;that there is'ro Right, of Repreſencarion, .iniCollaterals; bi 6 
1 6 as' that the Child, or Grand-ebild of a 'Brotheroſhould6 
wn , ay | becauſe:the Propinquity of Blood;; Natural: AﬀeRion'- ah” 
x Mord WilloſtheDefan@ is diminiſhed z Butir is not'fo clearrin Delc tis 
of her ſhall we be pofitive"in it, bur-30, ems: moſtduitable'to REI 
oy 4 ihe At af radry 'T hat if the He '6f Deluna.Chilgren remain in the OS 
v J bed 4+ ſhould come'in by Reprefencation in therplace of their Deftin@®Pa-" 
| tebeſe:thatare in; the Family, extendeth tg/alk that :are! not PForir-fam#-" | 
on” \ rhe CORRS DRONES, | to whom therecemaineth — . 
485 2 the;common Parent: burwhien,th P<tup& Child:was Fords faw, | 
Se enmed-to have: 'beenprovided, 0h 4 to. have gpnon.s ſhave; end.-thefes Fn 
of. the Family,to live ini'x diftinct Familys; Jochab 6aſey/ there ſettng: ings 
Fo Mor Repreſentation, -which "doh + $19 -our Caſtor in the'Opcteſ> |. 


Moveables, wherein rhere is #0 Righ epreſentatidnsbar'the Hes 
dude the Iflae&tof the -DefunGs,  whic oh the: ſame degree; 
Yi: ly mare'near tititd the Ne ceeſeion« - Sowhar bath been | 
af Rotpelogrky [NataralSucce/@om, of the Deſcendems, whether 
ih EY 4 Co 
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$. The main queſtion is here, whether there be naturally, any diffreac 
Succeſhon, -betwizt the Collaterals on the Fathers fide, .who are called Atul? 
andthe Collaterals on the Mothers ſide, 'who are called Cognars, Tolinigh 
his zovel Conftitutions, cap,4, 127. took offall diſtinQion ot Agnats, andGull 
. nacs in Succeſſion+ For which he is generally reprehended by Interpreters, wills 
; hold ſqch a difference, even. in \equity, 'Cognars being conjoyned by Wonallle® 
 whoordinarly, areaunder the powet of others, even naturally by Martigezl 6% 
ſo being of another, Family, they are-not of the Detun&s own Family, #1 
Agnats are ( amongſt theſe, the Mother, FachersMother, or other Alcendul 
on.the Fathers fade in. his Family, are 'hothereby 'exc'nded ) and fo neither 
or others, by cheir-exprelſs, -nor. prefumed will, can tranfmir any Goods, T2 
Rates, - Yer chis;point remainerth more dark - And T conceive, what hath" 
by the Mothers fide, or by the Grand-mother, &c. therein rhe Cognats 8 
Blood would. naturally Succeed, becauſe there are ewo'Mtunds ot Prefunpihlts => 
joyned, : Propingquity ot Blood, and Gratitnde, or Remuneration to that LS 
j whom, ſuch things by Succeſſion came. So that Paerna Paterni,, Mile 
Maternis, ought to take place in equity, 4s the prefutned will of che Dell 
unleſs the.exprefs will, or the. Law, or Ouſtom of 'the place be to thecaul 
It che propinquity of degrees be alike, Gratitude 'may caft the ballance. . nd 
much for the, natural courſe of Succeflion, which hath been the more int 
Bot «nly.to ſhewthe gobdneſs and righreoulneſs'of God, inftry@ing mari,wit 
bred Law, writtra is his Heart, though he were deſtiture of any humane Gan 
on,or Cuſtom, ſo that ke might walk juſtly, in this important marcer ot 
on: Albeic all che Lines of this Divine imprefſion,be'not clear ro our Sin-dil 
eyes:z But.alſo char where politive Law,  6r Cuftom'is'&dbious, in the Wl 
Succefſiongor is defeive therein, Emendation,andExtention may be ferchall 
to,. ram the Law-of;Nature z Therefore we ſhall now proceet! co.chep 
Law of God, given to uſree/, concerning Sueceffion,” NH 
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_ .»9-The Judicial Lawgin the caſtofrhe Daughters bf Z4oph+he4, Num 500 
termunegh che Order of Succefion, in Lonts of Thrmoyables,to-ſtand 3 FIR” 
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axes the Children of 1frcel., Thus the firſt degree of Succeſſion is, of all 
g whereby . iters, and rocky ra ok are excluded, but the 
"Sdo not ſucceed <qually z. For the firſt-born had/a double Portion, of all that 
| Father had, - Deat- 21, 17 By whichthe eldeſt Son had twice as much as the | 
| der $0ns : $0. that the Heretage being divided in ove Portion more than there - 
| vere Sons of theſe, the eldeſt had two,and each of the ret one3As if there be two 
ns, it divides in three, whereof the Elder bath two third partszand the Young, 
won third. part3 If there be three, the Heretage divides in four parts, where- 
ot ecldeſt hath two fourth parts, which is, the. half, and each of the reſt hath 
= fourth part. . TH 
'"10- This Right of Primogeniture, was ſo ſecured, that the Father could not 
es rany other Son thereinto, DexF. 24+. v.,16. Failing Sons, the Inheritance paſ- 
| th to the Daughters <qually z For though the Text expreſleth it to paſs tothe 
Naghter, in the fingular Number 3 Yet itis cleared by. che Context, that all the 
wohters are therein included; for the Daughters of Zelophebad, though more 
number, are found to have the ſame Right, and to get an nheritance among 
cir Fathers Brethren, by which it appeareth that the Right of Repreſentation 
tad place there; for all the Daughtezs Oak obeKag were but to have thar ſhare 
- WH vhich their Father would have had, if he had been alive among his Brethren, for 
"WY they claimed the Right of their Father, whom they ſhow not to have been in the 
"WY tompany of Corab, thereby foretaulting his Right: So then, che Right of Repye- 
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dif there be no Right of Repreſentation, the Coufin-german, or Fathers Bro- 
5 wouldexclude the Nephew, or Brothers Son; for Uncle and Nephew 
ever underſtood by the name of Coulins or Kinſ-men; but have that ſpecial 
unate Relation of Uncle and Nephew, or Father, and Brother - Son, - and 
wlorethe Brothers Son, as repreſenting the Brother, muſt ſucceed, and ex+ 

[the Fathers Brother. 2. Coreris paribus, Succesſion will certainly deſcend 

ie Brothers Son, andnot aſcend: to the Fathers Brother. 


g , : 


Asto the ſecond doubt, I hold, that only Daught 


gb | | hol ers and their Iſſue do 
£d; and no other Fewales, or their Iflue 3 The Reaſon is, Firſt, from the 
at, where failing Sons, Daughters are expreſt, but failing Brothers, Siſters 
Ret ſubſtitute, but Uncles, a. The Diviſion and Succeſſion, and the Land of 
ex- was Typical, and was not to paſs from Tribe to Tribe, and therefore 
matters ſucceeding, are appointed to Marry in their own Tribez becauſe or. 
a «4 "4." 
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dinarly they-were to be'tnarried, when their Fatbersſaocesfion did 'probulwed: 
pear oe Tr cold not have been, if Fathers-fifters, andithelt:@f fired Nl | 
grce had ſucceeded, theſe being ordinarly married before their Suoteuſionp? a? 

' 14. As'to the third, concerning Succesfion of Parents, it ifite, theys, and 
all Cognats, by the Mother fide, being ordinarly of other Tribes, and Fant 
were tor the reaſon now adduced, excluded from the Swecesfion, The Tewy 
dlearzthat only Kinſ-men in the Familyzthat is on the Fathers fide ſucceeded 33 
the Reaſon why there is no mention of Fathers, &c. May be, becauſe the: 
of Canaan being Typical, it is fixed to Tribes and Families, and uſes not 6x 
Teſtament or Proviſion, or to be acquired further than by Wadfet, to retutyh 
the Jubile; Therefore among the Jews, Lands paſſed by the ordinar courſkg if +; 
Legiime Snccesfion, and ſo came from the Fathers to the Children» which ors | 
ſuppoſes the Father to have been pre-deceaſed, and could not ſucceed. Byihh B-& 
Tra of the Jewiſh Succesſion, itis clear, that GOD, by his poſitive Law, alt Þ 
the effe& of Equity, and of his Moral Law, in Swccesſto : For it hath beer Bl bn 
ſhown from that place, ( if Children, then Heirs, ) That all Children wuſt nk WM bn 
be Heirs, not by the Judicial Law, but'by Equity ; and yet by the Judicial Lay, 

not all Children are Heirs, but Sons exclude Daughters, and other Femg £5 th 
excluded by Males of a far diſtantdegree, which neceſſarily infets, that: fork 
pedience, the Courſe of Swccesfion may'be altered. The*like muſt alſo be by 

th-r effe&ts of Equity, which arein our power. "0 

I5. The Order of Szccesſion in the Civil Laws did exceedingly varie, ben 

in many points different, inthe Ancient Law of the twelve Tables, in the Hodwr 
Tie Law, introduced by the EdiQts and' Cuſtoms of the Pretors, who had At 
rity to ſupply, and corre the Antiaft Law, and in the Imperial C tics i "dent 
eſpecially in the Novel Conſtitutions of JuiFinien; they did all agree in diithe WM the 
the chief mean of Sxcce)fion, is the Will or Teſtamitentof the Defun&, which MW wor 
held fo Sacred, that all Padtions or Proviftons, which might any way hind#& MM hk 


free Liberty of Teſting, or any At, whereby DefunQs mightbe reſtcaine/ hier 
conſtrained in the free Diſpoſal of their Eſtates, were not only rall;but exthit Nw 
of ſoch perſons, from having any Intereſt inthe Defun&s Wnkeritance 3 YetWnlWwnh 
the Romans fo ſenfible of the Natural Obligation of Parentsto providelalehi 
Children, that their midle Laws, neceſfitat Fathers eirher ''to inſtitute 

Children, or expreily to exheredat, or diſherifh them, exprelfing their Dil 
quencie of Ingratitude, the kinds and meaſures whereof, _ the Law did deterit 

So that if the Children were paſt by in filence, and neither Inftiture nor en 
dat, the Law declared the Teſtament void, and if they were exheredat with 1 


ry 


dueand true Offence, it did allow the Children querelew inofficieſi Telt a | 
. that is, Complaint againſt the Teſtament made eomtre officiane, which is tit Wl: 20. | 
tural Obligation, or Duty of Paremts to provide their Children; for the lik 004Y Vit. 
ſon, the ſame Complaint wascompetent to the Fathers, againſt the Tetzwllitillillnal 
their Children, but becauſethat Remeid might have been eleided, by extadlliiit 
the Heretage by Legacies, whereby the Tnftitution of the Children might pls 
ineffeRtual, for their Proviſion : Thetefore the Law allowed Children a "Lab 

we Portion, being the fourth part of the -Hererage;z which; that it might eniWnkal 
to all Heirs, Falcidivs was the Author of that noble Law, reſtrainmg Lon 
| fo that "there might remain a Portion to the Defundts Heirs, 'which Laval 
Portion, in Honour of his Name, was called the Falcidian Law, and Porthos} 
dia, whereby the fourth part of the free Goods of the Teftator, re na 1 Þ? / 
ways ſecure againſt Legacies, and when a new Subttlity was invented, tl 

ſtrat the Falcidian Law: By takingfaway the Heretape, notdirealy by Lt 

bur indireRly by Truft or File? conifer, 'Tyebelligh procured that Oran ety 
of the Senate, called Senatns-Confultum Trebelltthuin, whereby that Pottiora ice: 

led alſo Trebe&janica, ſhould text yr raln(tF5def-oo nonifſaric Triifts? "Eto. ; 
though itbe the common Opmioit of the 5 that if the Defudt Gan 2 


by 


® 


j 3 SS P20 "* $3" 38 
> Vet | aſt] EY, Þ: : " "» TI,4TE4> 
as; of their as Which, the ft 


+ m 
1 4) 


? - 


*& S1ace- £0 the 


jo @ part a 


* +» 1 F $40 
ls * * . p 
TL 


bepror um ; 
$5 4 4" e 
1% . : 
' & . 
TI & js - 
£ Ev —F) f 
, of |; - 
& 464 
, oy bs 1% 
2. 
4 
. = 
4 _ 


by the antient Rowan Law, cM failing 


f 


: 
> 
þ. 74 + "= | 
Ms. 7 . 
#28: The 
Z & x. 
F 2 


. 
4 v 


| 

-4 , 
IK . 
4 ty 


, wit SI 5 


Is $444 Map tt i309 394%. 503,46" 
Buc the Emperor Juſtiniens by £4. 4+, I ook 
WS ol dikinAion of Agrau,.and Gogyat ther equelly 
$3) | R 


| | 
4 7 -# 7 
: $73 


rut an 
DN 
«il: YR” 


- 2 Te nt We ah L Y " - : FIRE” k oi 6 04" ot > 
x -—_ a 4 Sn wa 7 3-2-2 POTS F950 4 Y HD EATS = bs <6 Mrs Ss © 1 ON ET aa DVage che s 
4 Pe. "> 3 > ET 5 EEE et AR Searle a 7 noe _— 2 I SO TIME, OB cl 2X. eg ESI F 
—_— . | 2 . ? " - OUCY p WE -: IE p ; "x5 Ks 55S IN 1c IA R 
. wap nk £24 LR Poet. an” W—— a ET . # s OO cs 453 7 ps : nd I es ot % we Pc hs ER © , 1b 
_ = . : PB oe; - y a w 7 RK " . vHEL . ; & Io . S\ "> My Wl thei 7 ih at 
© < .-; > G —_ * A a - A CE Ko 
- js * : * : FS". eo Ny " L 4 % Pp - ne, 
. : - A FP. SL BY 74 . 4 is > FE R4Kr: Ak $ Ie +- & 
" . A - bt : . , 0 v 4 f = 
+ . \ b, py \Þ ; - We 
*, : j #1 bI6 iis "8 # s 
S 
vJ 
J ' > 
- 
n 


'With the Father 3) with WHIF Reafoii of *ApProbariori,” WE hayE touthtdibchs MM. 
 Thisis theSuni'of wen by the Rowitn Lim, Whertin there''s hd Mnifings. ff 
of Moveables; or TindtloveaBles, and which takes tip no ffi þ#t'br the Bod fl * 
* the'Civil Law; and Wiitings of Lawersz 'whetein:to ifilift particularly; voul F 
raiſe a great' bulk, utibectfiar for oar purpoſe ; Whereunto, "we eentdlie'n, Nl + 
Simmary may ſuffice, Bit while theRoman Empire, and Laws Were trans 
down, by the Northern Nations, the Feuda] Law atofe, atic oli yet eB 
with the Civil Law of the Romany, ind other Nations, by Whith"thete is 45 
diſtintion introduced, ip the Swccesffow in Moveables, and in ards; Gr Tittitic 
ables, which are now ofa Feudal Nature: Weſhall therefore goon tothe&g. 
mon Feudal Cuſtomss | DO OO 
. 20. The Feudal Cuſtoms are local, and itis hard to find acommonRilethiy. 
in, for Succesfiov, which is variable, according to the diverſity of place; only; 


we call to mind what was formerly faid, Title, Ifeftmients, of the Diſtindios 
'Antient and Proper Fees, and of Declining, and improper Fees 3 The Nity 
. of proper” Fees, will hold forth the Matter of Succesfion therein for a Properhiy, 
being freely granted by the Superior'to his Vaſſa), for Military Service, thei 
fals perſon being choſen by the'Su <figp and a ſpecial Truſt repoſed i hit, 
the like hope of his flue, Patrem fequiiuy ſua protes © *It was at firſt fo fimply'dihy 
that entring the Vaſſal in Poſſeſfion, Iyprefence of his Peers, wisa ſufficient Gy. 
ſtitution of his Right,and the Inveftittire fignified, then not ſotnuch the A% Q, 
ſtituting, as che Writ evidencing the Fee ,, im the which caſe, from the Nato 
ofthe Right, it is confequent, f/t,that none ſtivald ſucceed in the Fee, bit'fid 
as were fit for the Military Services, "and ſo Women, and their Hite were ty. i if 
ly excluded ; and all the Males ſacteededryuilly: * 2. In Proper Fees, none ll BG 
ſucceed but the lawful Ifftie of the firſt Vaſſal, whoſe Perſon #1d .IfNae was fps Ml bb? 
ally choſen, among which, firftth& Male [fſiie'of the Vafſal who'dicd aft tkk Nl & 
according to their nearneſs, dofaccee&#yith the Night 6f Repiefemition; WM ih 
untothe Deſcendents among the ColliteraB,Brotliers,ar their Male Ifc: WM 
among theſe, the Brothers-german)' arid their fue, Exclude the Brothersby WII © 
blood 3 and after Brothers, Fathers Brothers, arid their Male ſite 33nd fo&M.The 
ther Agnats of the laſt deceaſed, being always ofthe Male The of the frt VEW W 
fa), which being extin& the Fee ceaſeth, and returneth co the'Supertor, norulll War 
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funt#a&habsit,” they do wholly repreſent the Detun@, and are asone perſon wit 
-kim,\and/fo'rhey do' both Succeed to him ave, inall che Rights belong bs 
him; and'paf;ve, in all the Obligations and Debts due by him and 'whier ty. 
'doi not 'orderly- enter, they become Succefſors paſſive, Iyable ro the Defuig 
Debt; but nor Heirs «Five, haying power to claim. his Right, ill they, I 


'teted according to Law + Other Succeflars arecalled fingulat;Succefſors, 'as 
-neys & Puichaſe:s,bur Heirs only are univerſal 'Succeſſars: And now when ti 
are of diverſe kinds,” as fome in Movables, ſome ia Lands, -and other Heretd 
Rights; 'and 'of theſt according to the Inveſtirure, ſome Succeed to Lands proy 
.ded'to Heirs of Line, ſome to Lands provided to: Heirs Male, ſome to I; ade 
therways'Tailzied, in all which ſome Heirs ſucceed alone, and in ſo/:4vj, hi 
*Succeed in pe & pro rats, yet all may be ſaid to. Succeed in aniver ſum jw u 
Difunttur hubuit; by untverſom jus, the whole Right, not ſimply,” & ix fab 
-A#m,but'the wholeRigtits of ſach a Kind, either in /o/id#m, orar leaſt wor 
parte; as he'who Succeed ina half, or third part of all the Defun&s Rights 
ve & paſte,  Succeedeth in »niverſa' & ſingals jurs, in all and every Rig 
-though' ot in #orwm & ſolidum, the whole or every part of every Right.” ® 
"124; AS*to Movables,* we ſhall not repeat, what bach been ſaid *Tifle'N 
* Rights, of the diſtinition of Heretable and Moyable Rights, whether t 


] Goody 
"Movable Dibts', 'but ſhall only hold forch,what becometh of Movable M0 


-s{ter-the'Owners deteaſe; ' And firſt, if the Defun.be Married, rhete wa Me 
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pe the Relifts rhird, Fuly'20, 

a Pathet-hath only power to dilpoſe 

ds, which are thenee called Deads pars; wherot,it he 
fre Family; the Bairns/patt is the third ; the Relics 
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WM RENt in Repreſentation in Movables, The firſt: Degree is Children, Male or 
Nl Teldale, wich whom Grand-children come nor in by Right of Repreſencarwon, 
fl # ffice of their Defuncr Parenrs : So Children have-an Intereſt in- their Fathers 
Motables, viz. their Bairns part, wherein their Father cannot prejudge them, 

| their Intereſt, as neareſt of Kin,” whereby they-ſucceed to the Deads part, 

| þ pe Ht as Tateſtar, Next unto Children, are Grand-children, or any Deſceti- 
[Waits of the neareſt Degree, Next unto theſe, ate Brethren and Siſters, where- 
KBtethren and Siſters German,or by'both Bloods, exclude thele-by one Blood 
Next unco Brethren and Sifters, are their Deſcendents, in the neareſt Degree, 
vithour Repreſentation, And laſt, are thenearet Degree of Agnats, Male and 
female joyntly, without Repreſentation: If there be no Deſcendents, or Age 
N85, a5-in the caſe of Baſtards, who cat have none, or others, who-happen de fa&o, 


bye no Children, os Agnats, their Goods become-eadscievy, andare Confis- 
Mt the King, as laſt Heir, or by reaſon of Baſtardy, of which before,” Title 
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Ia the Succeſſion of Mayables, | the ſame Goods, or. Debts, tre avt inall als 
accompted Movable, fiance the AF of Parliament 1641: cap. 32, When # 
Bonds, bearing Aantalreat, which, before, in all reſpects, were, Heretabls 1 
the Deſtination of the Anaualrenc, (- Which, being pertected by Intefrmans* i” 
is 20 Immovable, and: Heretable Right) are declared to tall under Execucry,,uf 
ſoto be Movablez And yet by the ſaid Scacuce, theRelict, and Fuk, are fig 
cluded, The Reaſon expreſt in the Stature, is, becauſe the Obligement ug: 
che D:bitor, to.-pay Anauilrent, is, for the Profic of the Creditor, and not + 
Deſtination of Iatetcmeart of Anaualrent, in Fayours of the Heir, to exclude thy 
Bairns:. 4nd therefore ſuch Clauſes make not ſuch Sums Heretable, as to the. 
Bairns,and neareſt of Kin : Uleſs they bear an Ovligemear co latetc the Creditge” 

in Land, or | Agauilreac : In which caſe, they are properly Heretable, and he. 
long only to the Heir, butit not, the (ame belongs to the Bairns, and neareſt; 

Kin, Excludendo Fiscum & Reliikem + Wheceby there ariſes a D.ffereart Divi 
oa of Movable Sums, falling under Executry :. nd of ſuch as were Moyablehy 
fore the ſaid 4, which, it there be a Wife and Children, are vided ia thies? 

W hereof the Bairns part is a third part, and the Deads pact a third, Anothe 

the Teſtzm2nt, of Bonds bearing Anauurent, which if chere be Bairns, js Digi 
ſiblein two parts, wheceof the: one halt. is;the Bairss part, and the other F 
Deads part, and the Relict hath no part being Excluded, So that in caſeof 
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cheat, ſuch Sums are not Movable, and fall not under. Eſchear. Ws 2: 
Yer, it ſuch Debrs become Simply Movable, by a Requilition or Charge, & = 
40s Nl 


by che. Death oi the Debitor, or Creditor, before the Term of payment 0 , 
alrent, or otherways; they remaia in the antieat Condition, And the Statits MW 3s 
doth net Exclude the Fisk and Relict, . . But where a Charge canld not be gif | 
throuzh the Debitor, or. Creditors Death, and there was no Requiſition proj f 
ded, a Decreet for payment, was not fopnd to make the ſamine Movable, ad BW gk. 
woutd have been, it the Boad had beer Heretable, by a Clauſe of Infefeneng Ml ane 
And thatbecauſe, by apoſterior Bond of Corroboratian, for the (ame Sum, Bi&@ 
cutors wereexcluded, which do Charge nor Requiſition doth alter, buc its WY 
prefumed, that the Debitor would re-imploy the Sum, in the ſame way, to 
: Heirs, excluding Executors, - And therefore, a Proceſs and Decreet for paymath Wai 
' was not found to make it Movable, though -cheſe. would mike ic Movab ['* ; 
well as z'Requiſition or Charge; if it had been Heretgble, by a Clauſe of Tal 
meat, Fwly-12,1676.Cryſtie contra Gryſtien lt is alſo conſequent from the id 
tute, T, Thar ſuch BonJs, -bearing Clauſes of Annualreat, may be Exhal 
by: the: Debts, due by the -Defuacr, bearing a Clauſe of Annualrent, a, #8 
Conſcquenc, that the Executor, will get no Reliet againſt the Heir, of 0 
bearing a Clauſe of Annualrent,wichour a Clauſe of Infefrment, in fo far,ss: 
are ſuch Debtsin the Executry, but the Heir will have relief chereof, agaidlee 
Executor, : 3, Ie followech, that: Debts, bearing a Clauſe of Annualrent, adn 
Clauſe of [nfetement, willaoc Exauſt the Relices part; Beciuſe, as ſhe is Ea 
ded from any ſhare of ſfuch-Dehts, due to her Husband; So ſhe muſt be freedlf 
Fuch Debt due by him, as was found, Dec, 2.3. 1668, Mckenzie contra Robertj0li 
25, Succeſſion in Immovable, and. Heretable. Rights, praceeds wholly W3kes 
different manner: For Succeſſion, in, Movables, is more near co the Colle 
Natural Succeſſion, and to the Ciyil Law of the Rowans, eſpecially cheir 
cient and Middle Laws; but the Succeſſion in Heretable Rights,agreeth moeWlas 
 theRecearc Feudal Cuſtoms of moſt Nations, whereby Primogeniture is eB. 
fred, for :the Honour and-Preſeryation of Noble Families, and ia them, forks. 
Good-and Satery of their Kings-and Countreys, | ""- ; 
26. Succefion, in dggnovablesand Heretables, do mainly differ, Firþg 
- in Moveables, che expres will of che, Detunce, by his [Teſtament, Legacits, WS 
Donations, in Contemplation of Death, have the firſt place, bur in Hers 
Rights, they hayeno placearalls Yea, no Perſonal Contract, or  Obligh 
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ta Os Ir Kerr era dry bob 
this /Proviftioo/ dof 
ape! Mehtrt hive followed} 
ſs een = thab-Pazty: wrt 
$03 eTtne: neraRerraay: pays 
| DG ehoacoordiogly to agdicheſ Heirs of Pr 
wdode; bisotber rrrmers. be compelled toy enter; Jaws aw 
&, i favours ofthati Party provided to'be Heir, conforts-ts:the'Cons 
Difpafiriong; :' Obligations; os: Contrats of any" Heretable Right; od 
canyon. and-reduceable,: mo far asmay prejudge the Heit."->IFehe 
and” Heir be not emezed Heir, =»charged toenter. Heirgihewill 
[nd after Horming'wgaiaft kim,-cthe Rightmady- be ereyvinry tes bims 
#hocametiEmer Heir upon bis Keouncaation,the Right vebeadjudgee 
wh! C Infefrment will follows .v 
z4Dhe privitedge of Heirs,noc being prejudged by their Fredeceſſors Deeds, 
þ eb hc, 13; '(& maſt ob our Laws) by amient- Cuſtom; tme/onrof 
Inot by Statute, or writer Laws for though the: Books called Regiaws 
lgreatherntyepdon notintroduceit,anait hath been-compelleb by 
ny who hath nat fully known our Law; bur by: wiltdlee,- hath refals 
- aſt Cale by: the Caftomeoforher Nations, eſpecially - of England. The 
bovfedis Cutters, may be conjetured; not only fromttie Nature:af 'Fendal 
ence difpoſable byiFeſtamebr, bur ooly by lwvefitare; but allo fot pubs 
lityy/ becanſe: Perſons! on Deatb-bedare weak, ' themind being) ealityaffc; * 
coke! 'Troublciof the Body; / and ſp:is cafic © boweotaloomnb wi 
or res rr ara wr tage aa former. ao 
lpia the Popiſk-Clergie; who; having, for their own cortupe 
od Look Ro eg the pawer 'of tadul wy 
f {wh 5 did- chereby'deveive the! (Chriftian World;: and. obeticed:upod 
ft wig: large Donations tatheir Qlexgie, tothe prejudice of+the /Donatars 
'| which therefore our antient Cuftombath widely provided againſty 
bi The main Difficulty is, \in -what-cafes the 'Law 'adcounterh: Parties to be 
Mapa, neputamingan idiot and Lizge payſtie, for: theſe ate the 
police: povſtie or Death-bel 5 for clearing- whereof, 
def Pirfs, Whether it be-neceſfar tor prove, that 
"i WDckand ; hadcontraded Diſcafe,'orbecome ſicks 
Tue! hor Cache tone aber nnd treiiabe ſpecial kind, of Sic 
vi | hair was Merbas faxticas, Spent =: pab-ar- a Body as 
iy or hg Houſe, ande arties idre:he went-abroad,, 
_ that: ot had + the Diſeiſe: where he 
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preſ woaleſcence,and Recovery of Healy Ii * 
it beſufficient to go ro the Mercat Place, or tothe Kirk, though there be naCons i * 
vention, 'nor Congregation there 3. or whether it be requiſite, that going to.Kink i © 
and Mercat,::-be- when there are Meetings conveened there, or in Mercat=ting Þ > 
5- Whether in-that caſe Supportation-being provens: it is more pregnant andprey WW 5 
- ferableto the-Probation of walking freely; and-by what ActsSupportation wine i & 
ferred z3- whether by: belping: the Defunct by the:Qxtrer, by his: Elbow, or -by, his Ju 
Hand, -be (:flicient;' or-if helping up. Sairs, or down Stairs, to:and; from Hop 
or upon/a\Ragged way; or whether: being helped by a Staff, will infer Supports = 
tion.6.Whether going freely to Kirkand'Mercat unſupported, may be takenof | © 
by any; Probation; that notwithſtanding thereof the Sickneſs did continue, whetes MW þ 
of the: Defun& dyed. 77, Whether -Conveleſcence and Leige pouſtie, may be provy WW &: 
by anyotherd&s,than going unſupported toKirkandMercet,or if equivalent &&s Ml Za 
may be ſufficient, and it going abraad about, the Houſe unſupported be. ſufficiex 55 
|: Deathebedis of ſo great Importance; with us,as reaching the Eſtate, and Heres MW ©: 
tape of Parties,that the Lords have been:very careful for clearing and fixing:the 
ſame, [that it may not be under. uncertainiConjecture or: Probation z and;whery 
as by an ordinar Actof Zitis-conteſiation, the Purſuer tmght:prove' his :Reaſon:af 
Death-bed, by any. twoHabile Witneſfes,” or che Defender might ic the ſame.mag- 
'ner-prove,' the going abroad to Kirk and Mercas, or Actsequivalent-in Defence} WW ;u;. 
or thePurſuer might prove Supportation,by way of Reply,and all by any twolla W gs; 
bile Witneſſes: .-yet the Lords have. taken a far more ſecure way to allow Prbi W: (46%. 
bation ts be:Adduced by. either Party,. concerning the Condition of the Detundy W wy 


ry 4 ; 
Fs he + 
> JS OY 4 . , 
REES "ok EO 
By : <Y nh £6 
> Up WE 
=7* } M.£3: . : 
WM; os os WE” 


as to his Sckneſfs -or Health,and: concerning his going abroad thereafter, and the Wy 
- fnanner thereof 3 whereby neither. Party hath the choice of the Witneſles, toln IM jan: 
ina Capacity to-influence them, but either Party adduces Witnelles, and there M's 
þ {carce any-one up-examined, who knew any thing of the Matter 3. ſo that, thi Wyn. 
E775 Truth. comes toclear and evident Light,and the Probation ſtandsin placeof Lib Wah 
3 conteſtation'; for albeit it bear tobe before- Anſwer to the;, Kelevancy, and 'f Fg L 
”- /V afterthe Probation is claſed, they are permitted to reſumethe Debate, as;toitht Mins 
Relevancy; as to-ſuch Points as they deſire chiefly to be:noticed,; and wh cl Win. 
they dobelieve,that ſufficient Probation is adduceds which Probatiop was dakh With 
and might notbe debated upon; how-far any Point is proven, which wagualf Wig: 
proper.to the Lordsto conſider; but. fince-the A; of Parliament for. public Wine 
on of Teſtimonis,'the-Advocats pitch upon the 'Witneſſes: for each Point, whine: 
_ they ſappoſe proven So the. Lords need read no-more, as they-do, in adi Wllly: 
Writs, -but conſider the:Clauſes pitched on. Yet nonew Litis-comteſtation calle... * 
made, orany.new.FaQt admitted to be proven, after the Probation -belore AWE. 
ſwer is:concluded. and adviſed, or regunced, unleſs the Lords, ex officio GMWR%; 
$riomotu, for Glearing of any part of theProbation that remains dubious, reqi « jm 
further; as they may do at the.advifing of any Cauſe, even upon Litiscontf les) 
Hion; as: was found:  Decs 5, and 6.1652 Clelands contra Cleland, = I 
| To. comethen to the Points/propoſed tobe cleared, for the firſt Point; WWW; L 
ther keeping the Houſe preſumeth Sickneſs contracted, or if Sickneſs muſt be kya. : 
ven, and what kind: of Sickoels'2 - Albeit: the ordinar Stile of. the reaſon i Whitey 
Jdaftion bear. that before the Deed in queſtion, the. Defun& contracted the WEW wg 1. 
tal Diſeaſe, whereofhe diced; yet itis not neceſlar-to alledge or.ioftruct,-thas Fridcipal 
-was Morbus.ſorticus, . Jan. 7: 1624, Schaw contra Grey.: Neither that thi AW Piich ea 
Funct! was Bed-faft when the:Deed was done, Feb. x2 1622, Robert (on, commit wile 1; 
wing. And albeit, the Preſumprionof the contracting of Sickneſs, from binkMI 1, 
ing of the-Houſe, be not always ſufficient-alone,' yet-ir is of great ImpoW" ind- 
anda; fnall Probation-of 'SiokneG with it, -will ſufficez otherways.it wen”! | 
'tokeep all acceſs from the Dofanct of indifferent Perſons, that might prore"ÞJ *- 
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ftedtcing of the Diſpoſition of his Eſtate ro her, which was decided Fuxe 25, 
171, Itwas-not found relevant to inftru&t lezge pouwfHe," that after the Diſpo- 
fition, my Lord made Bargains and Compts, ſeemed to be Merty and Laughed, 
 Kkped on his Cloaths, kept the Table, cameIfrom his Chamber to the "Hall, 
Whilled to himſelf, and Danced, albeit no particular Difeaſe, bur only Sickne 

"Ta proven. In this caſe it was found that Convalefcence was (afficiently pro- 
"by going to Wirk or Mercat freely, And iti the forefaid cale, Cleland 
albeir' ſoundneſs of Judgment and” 


Vw "IT Ve 


 aatra Cleland, Health was not found proven 


4 


was proven : And that the Defun& did not only all his own Affiirs," | 


| 
i nly all bait 
, LIiyfted for others, and that he lived two: years and thalf*after the _— 


was in like Condition as he had been' ſeyen years before; {o tha ic feems thay 
"ite concrating of Sickneſs be proven, nd cotitrary Probation he he with-" 
" ©Dbors, will be ſufficient toelide the Reaſon of Death-beg ;" By all which Decl-" 
LEI the ſecond Point propoſed is ſufficiently cleared,” = - CN As ou 
Aft the 2hird Point propoſes, \Whethet SicknelF being ptoyen' oct Con: 
"Wed, che continuance thereof till Death muſt be proven, . ' It is commonly held, 
"HW ic be proven Sickneſs wis contra@ted,and that Death'followed,#/oþarts 2X- 
VEE Preſormuntar media 5 And Sickneſs once being grove, is preſurhed, ro'con- 
"We; otherways it were ſErce' poſſible by a pofirive Probation'td igſttuct, che 
" Mmance of the Sickneſs till Death, and'this: is. we Med ww, laying 
TX borden of Probation upon the Parry that alledges Convateſcence” «© The 
Wb Point for proving Zerge pouſftic, Either that there was no 'Difeaſe, 'or by" 
Favaleſcence, if there had been a Diſeaſe, by- going freely to Kirk and Metcit 
SWIppotted, is the ordinar and unqueſtionable defence againſt Death-bed; 'upori” 
*SVEh Law and Cuſtom hath pitched, as the moſt publick,” and fure*&vidence bf 
mth and Convaleſcence : So that albeit rhe going ro Kirk and. Mercat, were- 
Mof defign to validat the Deed, yet if the Attempr be pfectly madeour,” ft 
Wild be ſufficient 5 and much more will bedllowed; when the going” abroad"is 
ay ro hear Sermon, or for Devotion; or aboitt Aﬀairs tothe Mercit > Th: 
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ſufficient for inferring Health or Convaleſcence, . but if.it did appear to bex F 
fign, (he $4 pe ro forbear the prerogatives of her Quality, and go, * ts ls. 
without being led ; orif an old man, infirm by. 4ge, or any, defect in his Tow 
or Feer, . not ariſing from inward Sickneſs, ſhould be belped-in difficulc placeyiy 
reiterated Acts in going.to Kick and Mercat,withour deſign: | 4nd as to that guy 
ligcation,. whether it be ſufficient ro go to the Kick or Mercat. place, or arches 
Congregation, or Gathering ac.the Mercat, I have. not obſerved ic particylay, 
ly debated or decided, bur that Parties, when they wear to the Kirk, ordinaly 
weat to the Prayers, and certainly it is the moſt ſecure way, thar the going be 
the Congregation, or Meeting at the Metcat, otherways pickt out Wirneſſe, 
may be choſen to wait, upon the Party to.the Kirk or Mercat-place, which, ig 
many- caſes will be. very.privat, and will not expoſe the Party co publick view, 
Therefore the Lords publiſhed an AR of Sederwnr,. Feb.29.1692,0t which the Th 
nor follows; The Lords of Counciland Seſſion taking 19their ſertowus C onſideration tha 
the:excellent Law of Death-bed, ſecuring Mens Inheritauces from being Alicug g 
that time, may happen the fruſtrat and evacuat, if their coming to Church or May 
cat be mot done, in {uch « publick and ſolemn manncr, 6s may give ſome evide PI 
their Re-convaleſeence, without [wpportation, vr. firaining of Nature : And ſeing 
ſome may think it ſufficient, if Parties after Subſcribing ſuch Diſpofitions, came 
the Church at any time, and make 4 turn or twothertin, though there we1e ne Cop 
gregation at the time.z, and likewiſe, if they make any Uerebandice privily.ing 
Shop or Crame, or come. t0 the Mercat-place, when there is. no. publick Merca, an 
all ths performed bef ore their own pic 5 oat Witneſſes, brought along by the P 

in whoſe favours. the Diſpoſition is made, that the ſtate and condition of bis, Hed 
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and from. his Horſe, .and-his Man led his Bridle, and thar he badaStaffin bis who 

But ara going to Kirk and Mercat,; is ypon deſign, the leaſt defe& nou 

a&-Performance will render ic IneffeQual,: ang ſo -in the caſe of the Diſpolitiae age 

made by the Lord Covper, it haying been evident that ic was, .of deſign to \ bac rf 
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but the equivalence ngpſt not ſtand in this, that the Defuiict did *ARs/ Fequinils 
as-much ſtrength, as going to Kirk and Mercat, Tn'reſpe@ 'of "this Differ 
that going'toKirk and Mercat, expoſes the Party to publick view- Whaws 
ther private Ads about his"'Houſe, may be proven by a few petſons, prompis W- 
fot that pyrpoſe :- Which probation cannor be ballanced wich any other,- force WM 
ring, that there was ſupport, or help, as in the Caſe ot going ro'Kirk of Wan MW} 
cat, or going a long Journey, where there may be had many Un-prepoſlſeſſed wit W ; 
nefſes, | Death-bed was not found clided, by ryding on Horſe-back, a Jouney; Þ i 
of about ſixteen myles, ſeing the Party had a man, who rode behind him; aw x 
for ſome part of the way,he was tyed tothe man, which was found to be Sappiys My 
tation, Nor was it reſpe&ed, that long before his Sickneſs, he had in his-T* 
Ramient left the ſame things in Legacy : And therefore was not prevailed upoy 
with-Importunity z Seing his purpoſe mighe have altered, afcer that Teſtamay 
Dec. 11. 1677, Eockhart contra Eockhary of Lie, 20g 
29, As to the Extent of Death-bed, it doth not only. annul Diſpoſition 
Lands, but Aﬀignations te Hererable' Bonds, Feb. 24. 1624, Donaldſon tot Bl & 
Donaldſon, Or to a Bond, Moveable in it ſelf, becoming Heretable, by+ ps: Bj 
ſerior Obligement, to imploy it for Anannalrenc, Spors. = Aware calumaic B © 
Arthur contra Watſon, Yea, it will anhul any Bond, though Movable, inſot, WB 
as thereupon the Heretage may be Appryſed,” or Adjudged, 'F»,'7. 1614.5:bes Bl i 
contra Gray. But an Heretable Sum being payed to the Detun&, on Death-bedl Wil 
his Diſcharge thereof was not reduced, ex capite 1ec#s, 'though the Moneywaikk BW 
_- Ranelygiven away, afrer it was received, which was found'valid, 'as a Legacyjour 
| of the Deads part, March 15,1634, Brown contra Thomſon. Deeds off Death*bed,wil 
nor prejudge the Reli&, or Bairns- part, 'but is'nall as co chem, ' as well is eo'the 
Heirz As hath been now ſhown, Death+bed was exrended againſt Bonds, thaig 


granted by a Father to # Son, having' no other Proviſion, which-were nor (ultiis- U os 
ed,though offered to be reftriated-to a comperene Portion, ' Que naturallyby Pi I di 
rents,” to Childreff, Fuly x, 1637. Riddthcontra* Richardſon Yea, Death-bel I 
was' found relevant, to reduce a Diſpoſition, in fayours of! the Diſponers-ouly If 6 
Daughter,” in prejudice of the* Brother, and Heir Male :' Though rhe Diſpolitio Bl lo 
contained a power# to alter the Tailzie,” or Diſponeat any cime in his Lite, buy I why 
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on Death-bed, without” which, that F Ige would be evicuat z it beilg# h FAR 
ealie to inducea Sick perſon to antidate a Writ, 'is' to prejudge'his Heir: "WY thy 
I itbe proven by Witneſſes, chat the Writ was ſeen'and delivered, before WHAM z; 
Granter' contracted the Sickneſs, whereof he died:' Or if it was Subſcribed bet 

his Sickneſs, though notdelivered ; if it was in favours of his Children, or 19 
Clauſe diſpenfing with delivery, or did reſerve his Liferent : The: PrefumptWFbn 
to have-been- done 'o6n Death-bed, will be thereby elided. - But a Diſpoſitiod® f 
_ Neices, having been proven tobe ſubſcribed, before the Subſcribers SicknelsF Gecif 
"blank inthe 'Name;” was reduced, as upon Death-bed, becauſe the NaneWY®y 
not filled upy/ Albeic the Writer did depone, that it was delivered to himt0YFuu 
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yas Ne laing be flak ive vp, Fil the Grapeers Sickooks 
8.-Bijrnics contra Polaain and Browns. . But Death»bed- was not 
OE aoting of a-Diſpaſition,matic by a Grajid-father to: bis: Oye; - 
we _ apahies Party.in-Lezge poxſtiez if it ſhould; appear, that.the de- 
| Wy f was not fimply 'to -the>behove obthe Oye; whereby ie became Irrevocablez 
# Cor RESNy; y;that-the- Diſponer ' might recal itz. for evidence whereof,.,it 
| that third PartiesOath, that the: Defunit on-Deathsbed,. called: 
44 pt ke delivered ivy-and-that the Defun@.00 Deatb-bed, .detivered. two. 
" for dividing the Right, in the firſt Diſpoſition, whieh he delivered, wich 
L..: Ma Geſ Difpoſition, to a Nottar : \And-ordered thefilling up of the one. half 
a th Heir, the other half ta ſecond Song but. for fuither clearing,- the Partie; 
| {bom the" beſt 'Diſpoſition-was firſt delivered; was appointed to be-examinedg 
ﬀ p te Defanftexpre ft, 'whinbedelivercd: the firſt Diſpoſition to.bim, . Dec. 9. 
þ 76, Ko contra Ker. "But thereafter, \the-third Party not. beipg- found tobe 
4 \ "46 Lords found; that-there-being nothipg proven, -expreſ} at the 
7, the recalling, and the Re-delivery.did import, that zhe; delivery was 
ples to the'behove;pf the Oye, making i it Irrevockable,/ But that it wag 
)l; tobedelivered to the Oye; ifthe. Diſponer did nor recal itz: andthat 
——_ fora-ſpecial effeQ, to dividethe {ame betwixt his. Heir and the 
m Boa, was effeQual;. both againſt -his-Oye, to-wham he. firſt diſponed 3 
| "7 Aid agaitift bis Heir, 2s tothe one Half, ;albeit. the, Revocation was on 
Ibith-bec ed Being thereby; the Heir had no prejudice, but benefic, being for- 
Wy excluded by the Dipoliipa to-the Oyez delivered in Leige "ponſtic, Jan, 
nf roy te edidem; © 7: 
« Ovly free Deeds: on + Deat-bed; are thus Reduceable," for. if there 
or rag rug Onerous, whioh-was truly Imployed upon the Defund, 
theaffe the Heir, . it js not to the Heirs prejudice, and ſo-not Reduceable z 
IweReafon of Death-bedwaszleided,: becauſe the Bond quarre}ied-was offe- 
* efproveti for -F ueniſhing; : truly deliveredto the Defun&, July 13« 16322 
fries ntra'Farbolwes The like of d\Diſchiarge, gtanted by a Baltard, after 
Wis nfected of-the Plague, againſt>the -Donatarx)of the Baſtardy; Nov..23, 
| bare iy comm Avchinleck 1 loallcheſe, Witnelles are ſuſtained to provethe 
5 BG oncrous inciber Writ; Andlikewiſe a Bond granted on Death-bed, being - 
1 [= $ dr Cauſe everocei pat, vit2 Droggs, and. Service to the, DefunQ.on 
el be d;-was ſuſtained pro -and:reduced for the reſt, 4's thade 
| tay ra Greg, [+Bute Lifercat toa Wife on Death«= 
of Tea of the Lande ere myo wee oo, 
fp coriirs £. Dawleps pork nar whereof is obſerved to.have been, be- 
"ns xd'beforeSickiicſs,;iwas bound to Infeft bis: Wie in Lands,/ or An- 
| | i gatice; CT IEA, no 2s 
| LAs Deeds:6Deati-bed, prejudge not eir. 4: in flaments, | 
by h deat in Leige obftie; bave no. more effect thay on Death-bed.: And it is 
6 oth ro weryy by-ZTeſtanient to diſpone any Heretable Right, Dec. 14.. 67> I 
00 hi even Colbert ;Death-bed.is.;not cotapetent by Exception, but . by Re- 
ww "prey es 2x16. Seatourt contra Dandaſey but in-Declaratorieior Petitos. 
j a ſioa_tons; Fulp.. 20, 266g., Bar: 
Y Tunis Prov Or in ReduRion: it;is competent by exception or Reply, 
4.3,-1673% Zoonrepnera Bagfow. : Athitd Difference is that Succeilorsin Mo. 
fa ; | ergy Poſſive, for the DefunRs;Debts iu, Jaidum, 
a01Y ht Heirs are 3/ ioughthey far-excecd the value of the: Iahericance, witho! 
wm divelice'of an Inventar 3>And though Craigs Opioionis, that Heirsmay EnNQU pb, 
My-ufter their:Kotry; iftbe Heretage appear overeburdeged 3.'The; Cc 
Deciious fince bidtime hath dlearcd the contrary... +2 ba 
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| Rives with the Heretage, and then they are not cooverodble for; the Dejuytis 
ſooner, they are lyable : This Azaxys deligerandi, is ordinacly. accounted a yet WM 
from the DefunRs Death, which was ſo apegurned, though during » gr FR 
thereof, the Heir remained un-borg'y Had, Feb. 9. 162i. non coma cMenginee | 
But the contrary was found tliereatter, that the'year was accounted from the 
Birth of the Poſthawes Heir, that the benefite of Qeliberation might. be pros. 
Gble to his Tutor in his Name, Spots, Heizs, Liniagfioun comma: Fullertonn;, yet « 
Surnmons'on a Charge to enter Heir, \the:day of Cog ance-being after; th 
Chargeto enter Heir, and after the: year, \it will be ſuſtained;; Jae 26; 166», B. 
Dewer contra Peterſon : - In which caſe it was found, : that eyen ARions-real;,m F; 
ReduRtions, Declarators, @&c,' which xequire. no.Chargeto enter Heir, ans 
competent within the yezr of Deliberation;//becaute in theſe the Heir canngy 
fend, without the hazard of behavingas Hair. ': -| Linn Wl 
-'33. Succeſſion in Hererable Rights tn Scatland, are: either bythe will of the, 
Fiar, or by: Law, provi/iove hominis on Legis. Heirs: by the Couele of Law, am 
called Heirs of Line, as betalling by the'Line of S#reeſſiow appointed, and knows 
inLaw, all other ters doe crotsdr cutthat Line: and theretoreare called, flaw 
of Tailzic, from the French Word-Tailzer, to Cut z whence Craig conceiveth 
this Tailzicd Succeſſzon, hath been firſt 'denominatamangſt-the Freech anc Nw 
#ands, and thence being brought. into Bagleid, : by the Norwend Conguelt; bat 
in Cuſtom and Name, hath been derivedeo us; |\et it is likerto have comp gy 
us immediatly from Frevce, with, which we! keeped: greater Intercouple, thay 
with Zngl/axd of old 3 And our Tailzies, at leaſt to Heirs-male» ars-anticntertha 
the Enelih, which begun but from:the'Fainous Law, called ithe ſecond $tai 
of + 98;rgh in the Reiga of Edward the Firſt of that'Name of the N 
wand Line. p 2120} 301 O13 rms ng ay ; + 08 
Heirs of Tailziez are alſo called Heirs of Proviſiong, which terms are cquipum 
both comprehending all Heirs, whichave not-according to the Line. or Courled 
Eawz and among others, 'Heirs-male,| arid Hetrs of Marriage': Yet aur Stiledac if "E 
ordinarly diſtinguiſh them-{o, that where'there::is no; Alteration, from the ligeyl if 
Heirs-male, and where there are ſeveral Subſtitutiogs.of certain Perſong or Linn, Bl © 
failing others, by the Tenor of the Infcſtment, they are ſpecially: called;Heind 
Tailzie ; but when there is an alteration ot the Ligeal Sweceſſiow, yet. got finely 
ro Heirs-male, nor to divers Members of Tailzies they retain the-comman Naw 
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of Heirs of Proviſion; as is moſt ordinar!by: Contratts of Manzieges provide 
Lands to'the Heirs of the Marriage, .wherebythe uy: ihe 

the Married Perfons, whether Male ox. Femaleido Jo that Davghim IN 135 
of that Marriage will exclude Sons of another 4farriape; ar Heirs.of the Bodingl Bl: 
the Members of the Failzie, whereby their Collatiralls;: 6r ; ann" 
Jaded - And in proper Tailzics, theyoargalways divers: Lines ve Perſons, Vale 
and Female, fubſtiruteas Membersof the Tailzies as when Infeftments boor Land Bf 3 
tobe granted to the Fiar, andto the Hews of his Bady,; oc tothe Heirs Male dB 
his Body, or to his Heirs of fuch a/Marriage, which failing re:fuch an atharg I 6 


py 3 : 


fon named, and to the Heits of his Body, :or tothe Hleigswexale of his: Body, 
And ſoto a Third and Fourth, whych all fatting;/to the firk Biax,-and his Hewll 33? 
whatſoever; or to return to the Superioe, /o#-eo:avy:other Revſar, and 19-thitl 
Heirs whatſoever: And where ſuch Perſors and) Lites: are nec. SybBirurs, KI 0 
not properly called » Failzic3 bart if be fimplygocHors-male, it is fo ſpeak ,. 
Denominate z aff other Hers which are nor Heirs of kine,] or. Heirs whadarn fl 
retain the Nzmeof Heirs of Proviſion, che: chief”: whereof, ave bicies of Man ;. 
age, whichfalling (the Hadbands, or Wives Heirs: whatever, in which thavifl ,--* 
but gne Rlood or Line, and noe divers perſons, and difierent: Lines ſobfliensy] |. 
theſe TaiſHies, 'the petfon nominat may ſaceecd, and: be ſerved Heix of Tall | 
thqugh orhicrwiſe incapable of Sxcceſflow as Baſtards, | 3s hath been ſhown WP "Ya 


% 


et 44; fn £0. ae orarndtc - SC 
PR .; > pe _— PS + © © 4, Getter i 7 27 ” Ob 5. . 
"OE. { — SF £5 # » #L 7 qr! \% *. Y ;% Ry Sb P20" 8 7 3; 1 
. | LT 24 448” -- = We 
{I _ = 4K , 2 * X - 
- Fo . 4 ty : L 


CEE... PETR I AED EY I 5$ TEST. 1 
WWE Tie 5 bur he Perfors nominat, arenever the iminediat and firſt Heirs in 
I I bor always the Fiars, Heirs of 'bis Body, -which failing;/ the perſons; no-- 
"I 2; for if the OY be granted for Example to-Jobn, ard after 
| i i Bkccaſe to Wiliam and bis Heirs: Jobw would be thereby' Naked Liferenter; 
kN I Fiar, who! could not be ſerved: as Heir to Fohn: But" if -it were 
Sed to Joby, and the Heirs ofhis Body, whichtailing, ro Wiliaer; theſe” fails 
SE WiHiaw would be ſerved Heirs of Tailzie to Jobn: But this holdsnot in 
1” Gr Securities for'Sums of Money, for Parents do frequently: take theit” 
And Iofeftments for Security"thereof, to themſelves, they being on Life; 
ad after their deceaſe, to ſuch Children nominar, yet the Parents are Fiarsand 
Children are bur Heirs Subſtitute: Sothen,'a \Sncceſſion with us, is either 
TReirs of Line, Male, Tailzie' or Provifion:' Heirs of Line are alfo called Heirs 
{eneral, ſo alſo are Heirs-male, and of Conqueſt, and theſe may-be-ſerved 
kin by a General Service: But other Heirs ofiTailzie or Proviſion, by inveſti-: 
ate; cannot be ſerved Heirs, but by a ſpecial Service, ſerving them -to. ſlick: 
tjdculars, whereunto they ſucceed, by Tnfeftment or-Provifionz Heirs of Line: 
$ilſo called Heirs whatſoever, becauſe they are abſolute without Limitation; 
fin all caſes where Heirs whatſoever, is not ſpecially altered by the 7mfefiment.; 
Wt follow the Lineal Succeſfio#, as among Heirs-niale, the fame courſe -taketh' 
on wrefn » [except that Female- heirs are excluded, as that. firſt Deſcendents;' 
* frothers, &c. do ſacceed, and amongſt Heirs -of Marriages, the eldeſt: Son: 
Wexcludethe reſt, and'ſo in the Members of Tailzics. - L947 4 mattie. 
felhall hot need here to debate the Lawfullneſs,or Expediency of Conſtititing| 
Ers-male, or of Tailzie, or of Proviſion; having already cleared,that thefirſt 
Fowhd 4nd Rule in Equity, isthe Will of the Proprietar, though he be perſonal- 
rliged toprovide competently for' his own, eſpecially thoſe" of his Family 5 
nd therefore though ſeveral of our _ in their general 'Revocations,' have. 
emcked Tailzies, it'can infer no'more, but a Scruplein them, anda p 0g: 
fl difitir: Power, "agaitiſt the'courſe of Preſeription'3 'But'dorhnot infringe-fuch 
* | Rights being /Lawful in themſelves,” The expediency of Tailzies;:is-the fame 
Pie: geriture;” for that end,” excludeth Females of neareſt Degree, ' Heirs-male 
Kerh them ſimply, and Helrs of 'Tailzie have had their Riſe from 'Diſſatis- 
dn,” with ſome of the Fiars Race, 'or-preference of them, otherways than:by 
opinquity of Bloodz Some have alſo Tailzied" their Lands, /ſoas by Infeft- 
to introduce a Priwo-genifure” among Femals\, 'as- the Law 'hath:done: as 
Miles; 'as iftheLand-weregranted to the Fiar, andthe Heirs-male of his 
; which failing," tothe eldeſt Heir-female of his Zody,; without diviſion; 
cir Heirs carrying the-Arms and 'Name'of the Family. '- To/come-now!to 
& Bc e: the Law hath ordered them'thus 3 'F5rf, Thecldeſt lawful 
\y and his Deſcendents in order, by Right of Primo-geniture, excludeth: all | 
[. i Deſcendents, Male or Females failing Sons, the Daughters; and-rheir 
Bekeridencs do all ſucceed equally, except in/Rights indiviſible, which 'falkto 
Ketdeft; failing Deſcendents, 'thenext Degree is of the next 'immediat Brather- 
man, and his | Erqeroecy and among Middle-brethren, the immediat-elder 
| bas facceedeth in Conqueſt; whereunto rhe Defun& did not,” nor could nat 
eeed' as Heir ; but in all others, the immediat younger Brother ſucceedeth,and. 
therefore is called the Heir of Line; ' and the/other-the Heir: of Conqueſt: It 
the Fixr be a Woman, her Brother-german exchudeth'Sifters-german; and.of-het 
Frothers, the inmEdiat elder Brother ſucceedeth'in Conqueſt, and the inimedi- 
tfounger in Heretige 3 failing brothers: german, Siſters-german, and their De- 
fendentvexdude' both Brethren and Sifters, - by: cthe-Bathers lideonly; :July'2; 
1629. Cunningha contra Maltrays failling-Brothers,'or ry ears > 
by the' Fachers ſide, ſacceed tothe Detun@; whether Male of Female; che-im- 
mdiar elder in Conqueſt, and the - immediat younger tn: Heretage. T_ 
T E 1! F others * 
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Conqueſt, and the immediat younger io Heretage, /and all failing, theGranddy 
ther, and failing bim, his Brothers and Siſters:the ſame way - And fo upway: 
till. there can be any propinquity of Blood:proven, which all failing, the Kino 
taketh place as Left Heir . , , tdi ici <8 
34. In this Line of Swcceſſion, Obſerve, : Firſt, that there 1s no L 260% for Ad; 
opted Children, or their Iiſue, but only. for. the- Natural Iflae of the Vallgh; 
which cannot be changed-by a voluntar, A& of, Adoption, without conſent 
the Superior, in the [nveſtiture, neither is Adoption in uſe with us.in aty ol 
2, . Thefe Natural Heirs,muſt alſo. be lawful, wereby Baſtards are. excluded; & w 
are ſuch, appeareth by the former Title. ' 3, There is no place for Cognany 
as tothe Mother, Grandmother, or other Feminine Aſcendent, or thelk 
their fide; but only to Agnatsconjoyned by the Father, Grand-father,G-which 
boldeth, .even though the Heretage deſcended from. the Mother, or thele of ley 
fides- for in the ſerviceof Heirs, the neareſt Jawful Heirs are only inquired, od 
retoured either by the Linial Succeffion aforeſaid, or by expreſs Tailzie, or Py 
viſion in the Infeftment, without reſpe& ' from whence the loheritance flowed, ki 
for which we have no Statute - rior. Cuſtom3; but in 'Buglend it is otherways, hr 
Paterna paternis, and Materna Maternis takes place, but with us the _ ' 
foundin the caſc of Gilbert,as:Craigabſerveth, Lib.a. Dieg; 7,8 And he there relajth 
that many afterward changed their opinion thereinzand t there be eqoky 


it,” yetno Law norPraRique fince, hath faypured the Materoal Lint; bat thel , 
ther-was found Heir to bis Son, even in the Lands, where. the Son way lags 


the more common Feudal Cuſtoms, asis largely and learnedly diſpute by Trrequelts Nl," 
--35- Inthis Lineal Sxcceffſor, the Father, Grand-father, or othet Aſcendanua Nc 
the Paternal Line, ſucceed in Heretable Rights, .next unts Brothers and Silky, I 121 
and before all other Collateralls, or Agnats,; We-have ſhown. before, why;thes 

_ is no- mention of Aſcendents in the Jewiſh Succeſſzon, becauſe; ſuch a caſe wu 
hatdly occur among them, Craig, Lib. 22 Diag, 13, affirmeth that it was doubilu 

ic his time, whether Aſcendents could ſucceed: in Heretable Rights, and that] 
heared the Opinionof ſome learned men inthe Contrary, and. that he had. Wt 
found'the Lordsdecide in'it, and that it is contrary. to the Feudal Law, ang 20 Wot te 


to his own opinion 5: yet he brings both evident: Reaſon and Example 19) vHes 
contrary; the-reaſon is, that.no.Inqueſt can juſtly,Retoure, that the Facher-00r i kk 
ther, is nearer than the Father: He bringetbalſothe Example: pf the E, ot © 
gu-, ſerved Heir in the Earldom: of Awgus, to: his own. Son, whom:he had lot 
therein : And theo. Colvilin the. like manner, having Infeft his Son in, [bs 
Eſtate, though ſome affirmed that his was by Proviſion, in the Infeftment;: J* 4 Heir 
thatithe Service waz, is ſure 3 but that Proviſion'is uncertain, and. though lore (The 
alſo were doubtful, whether the-E. of Avgus was ſerved, and. infett as Her @. 
that-fame'Son;” which well inferreth that the Father was not Infeft as Heir toW IF © 
Son, but notthat/he was not ſerved Heir tohim: therein; for he might have ve 
. ſerved; and not Infefe; whereby the Service as incompleat, became void, and 

. |thenext:Earlbehovedtoſcrve of new to the Son, whodied laſt veſt, and ſeals Þ x 
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Tiz Cabor common T Opinion fi 7nce, is ;for. the Aſcendents and | 
5 of tom poem ſerved -as Heir-wale to-bis Son the Loid 4 Ker, 
£ uu jany\ochers: whioh.obght tobethe more favoured,as more conform to equi- 
za f, The Law of Nature,which#x dubio ought to take place, where there is 
»LW,vor Cuſtom tothe: contraty; :as with us there is none z Neither did I e< 
wr pear ofone who attempted to exclude a Father, by the Fathers Collaterals; 
andtho gh there had been no Deciſion upop it,. neither have there EN upon, 
wh vother uncontravetred: Cuſtois} eſpecially i in..Swcceſſron 5, but the acquiel- 
wnce of a1l Parties, having Intereftin matters of ſo great moment; isa frong Ee« 
Ikice ofthe Narional conſent by Cuſtom * But it hath alſo-been' ſo decided /by 
"IT 092 ; Hope, Succeſſion, Burnet contra Manld; Yea, a Son; beitg infeft as 
-: his Motherdying withgqut Fog his Brother »terin by the Mother was 
it and Heir to'him, | bfit his Father; "Feb; 5. 1663. Lennox contra Lintoun. As 
oh Alledged Oppoſition of the F eudal Law, as hath been oft-tinies ſaid,” it's 
el; and therefore as in Exgldnd,” alt Aſcendents areexcluded, 10 in' Germany 
hey (a teed in the next place after "Peſeeridents, and are preferred to Brothers 
id viſters ” according to the Natural courſe of Syccefſror, - The Reaſon why Bros 
terand- 'Sifters of: the Defana, are'preferred-to'the Fathers with us, *may bez 
or I becauſ ſuch Fees do commonly 'proced from the Father:: And therefore by the 
| Wl ainhance of that ſatne' Fatherly AfeQion, are derived to the Brothers and: Si- 
Was 22d becauſe they ftand'm more-need of Proviſion than the Father, who 


monly reſerves his own Yarns” 
os -- 6 


Ch FI TLE V. 
8-where, of Appearand. Hers, 


tirs Pale; Heirs | 


Potioners, Heirs of Conqueſt,” or and P3o-... 


| ep and their B2eibs and Services, #c. 


kſefinc 19 Heirs of Marriage, bow they may quarrel 


6rd Heirs way ' purſue exhibition, 
their Predeceſſors Deeds. * 
offend their Predereſſors Rights 


20 Heirs have the benefit of diſcuſſing. © 
21 The exception” of the order of iiſcuſſing, | 
_ "bow not {| 
22 The order and fe af a general Charge fo 
enter Heirs 
23 The order, and efſe of 4 Pecial Charge th 
enter Heir. | 
24" Renuynciation 20 be Heir, its order and 
effetd. 
25 The Entry of Helrs general, and the ef- 
feds thereof; 
26 The Entry of Heirs upon precepts of Clarg 
Conftat: 
-27 The Entry of Heirs by Heſp and Staple 
' within Burgh. 
28 hwy of Hetrs by Brieves out of the Chans 
callary.- 
' 29. To Whom theſe Brieves are direfed. 


ww fred, bave f has benefits. 
intereſt in Rights granted to 
Mecefior's. 

4% e the benefit of all Rights He- 


p Hair. 4ve Right to Moveable Heir pip; 
g.0 ng wherein Executors are 


irs of Line, their intereſt, 
Hel Moveables. 
s of Conguſt their intereſt; 
birs Porfioners their intereſt. 
Bets xafe; Tailzie and Proviſions their 


rs are lyable paſſive for the De- 
fins Debe. 
Heirs Portioners how far Yyable; 
| FO effeds of tifſerent Provifiens byDefun@s, 
[tw favours -of diverſe Heirs Portioners. 


© not being Portioners, not ſubſtitute 


to 
a i; Bopds, are hable in ſolidum. 
| wi *, by wbich Heirs are lyable paſ- 
'n, x Þ7 "on be diſcuſt, 
rs of Tailzie, how they repre ent not 


39. The manner. of citing the Inqueſt, and Pro- 
claiming the Brieve. 


| 31 Exceptions competent againſt the Mepberf 


of Inqueſt. 

32 The Apdearand Heirs Claim. 

33 Exceptions againſt the Elaivs : 

34 The firſt head of the Brieve. 

35 The ſecond bead of the Brieve; 

36 The third bead of the Brieve. 

37 The fourth _— the Brieve. Ws 
Ll Z 38 The 
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fifth bead bv A 
R113 heh 6s fro {*1. ET, IT 
4d- = | anrir%h =p brieves v1 49 Fartber regfrs of SuſpenFon the 
41 The Service,” Ye ad ;- aapt is bats FA - \ oe m\rng 
bh The rag y 4 ATLAS or Heir ak. Nefing: 


on of Flores bow contpetent,” | 0H joſpes, "2uorthet 
of Fett out of the Chancellary, to Supe- SF Whe 4 wy al Conjunt-feer, ” Ink 
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taures by « great Inqueſt - 2. 
EEED no of oth vg f Inq > >: Meceaſe, "Way be entred where Amy 


N the former Ticle, it JOE yho are Heirs let us now coplider wha 
their Iatereſts areby being Heirs :; And that. jseither Agive by the bene. 
fir, or Paſhve bythe Burden.w rreunta Fay Succeed; Far Heimghs, 
+; - Jng; Succeſſars in U piwer ſums jus guee-Defunttus Habuit, they do fully 
prſv the Defunct both in the Rights, belonging co him, and in the Debixdarhy 
;- Firſt, Fra a of-che Inteteſt, commgn to all Heiryz And next of Re 
b+-h ſpecial to the ſeveral, Heiry. , 
x... The Intereſt of Hers is moſt pragerly .Comperent, when they are 
Heirs, according to the due Courſe of Law7 of which afterwards _ Yet ſomethin 
are competent, not only to Heirs entered, but to ff Pens Heirs, as Fe 
have Intereſt to purſue Exhibition of all Writs made by their Predeceſſors ro ther 
Wives, Children,' and others in Familia, but not of "Writs made by them ex, 
Familiam, Dec, 6, 1661, Forreſter and $chawof 'Sornbeg her Spouſe contra Tuilfe, 
Qi theic Predeceſlars. Simply, to the effect they may know, the condition gt 
« Hererige, and may deliberat whether they will enter "Heirs 'or not; Jos 
if they do enter, they arelyable for all' the Defuats Debs, -though t 
ceed his Eſtate, and have 90 benefit of [nventary, as in Moveahles ; And og 
fore they are allowed to purlſye for ner of all Writs, importing a Dey « 
the Defun& ; Yet not fo, as to open the Charter Chiſts of Strangers, 'who have if © 
purchaſed Lands from the Detun, -on/pretence of che-Burden, by the. Wan the 
dice; for ig that caſe the Strangers Infeitment will exclude them, and oaly-Dil. (one 
poſitions made to theſe inthe Family, hinder not InfpeRion -of the Heirs, whals i itt 
Rights flow from g* Dejun&, or his Predeceſſors - Bur I'doubs nor, but all 
be obliged to pzodfice Bonds, or Perſonal Obligements, 'which might burlap 
Appearand Het, if he enters As was found in the cafe of Diſpofirions, aod Big 
granted.by the Detyng, to Strangers, Feb, 26, 1633, L. Swyntan co pl 
-Weſt nisbet. Burt if Inteftment had toflowed upon the Diſps6ſiti ition, the Delende 
would: not be obliged.to. produce the Diſpoſition; ' becauſe: the appearand Het 
might, by the Regiſters, find his Predeceſfors denuded, + This rn 
perent, during their Annu deliberandr;And it was ſo found,in favours of the 
pearand. Heir, .purſying Exhibition, within'the year, Feb, 26; x633, L,' Sf 
contra L,, Wei#nisbet, where the Writs purſued for, were likely ra be they 4 
ot.a:Bleg, againſt the Defender himſelf, This Exhibition, 47 deliberandaty ik | 
competent at 2ny time, before the Heir egter,- even after the 4nnxs de/ibtraiih 
which -is granted to appearand Heits, That they may be free of all Actions 0 E 
Charges to enter Heir, -ReduQions, or: Declaratots during that time, if Ir 
nor. enter,, of behave 25 Heirs: But on this account, the appearand Heir hath 00 Pri, 
Inceteſt to put Parties to Compt and Reckon ad deliberandum, June 22,1071 Ny nc 
Leſlies contra. Faffray- « Albeit to comprt was once ſuſtained. ad deliberandw ij nn C 
March 16, 1637, Which: was not followed, it being-unreaſonable, -to cauſ? 
Party. Compt,who thereby could not be exonered, In theſe Exhibitions, che R6 
lation, or Propinquity of Blood,ot the appearand Heir, pafſeth, without prot 
| tion, as Notorium: SD, 25. [i the Deſender be abſent, che Decreet will my 
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| 5 gerefiding in Hollend, was found £0 have nolacereſt, to: purſue Exhibition, 'as 


Heir to his "Mothers Father, vill he produced an-autheatick»Dectarati- 
1, by the Magiſtrars in that place, chat hewas theekdeſd lawful Son 
j yp foquhrac—# - 298 21d 0? 557 

hes competent-ro th 


Ears he intromirted with the Rents of the Years,dunng which'the former appea- 
tb Heir lived, Dec, 20.1662, La, Torſapis contra” Ls Tarſapir,! (And confes | 
avently, the Renrs might be confirmed by his Execurors, or arreſted for his Debr, 
The ike was found of moveable Heirſhip, wherewith the appearand "Heir was ins 
ined by his Mother, Func 29.1629, Robersſoy contra. Dalmahoy, © Fhey 
wy 2ſo parſae the Liferencers -of 'gheiff Eſtare, 'for Alimenr, :Feb,12. 1635: 


bbers contra Preffon and Sexton; - | 2775 | 131. "JEap1 
22.:The'Alicent of Heirs, our of their Lands, being-Liferented, or in Ward; - 
zconfticate-by the AR of Parl, 1491. cap. 25, ' Bearing 4 reafonable Kiving 6 | 
te given,to the Suſtentation of the Heir,atter the Quantity of his Heretage,:jt the 
(cir have no Blenſh, or Feu-farm to ſuſtain him, as well of Ward-lands fal- 
ky/in'the Kings hands, as'in the hands of any. Baton, Spicirual or Temporal; 
whereby it is clear, T7, That che Quantity of the Aliment is indeterminat::And - 
herefore/is modified by the Lords, according to the Quality of: the Heir, and; his 
Mite, 2, Ic takes no-place, if the Heir have Blenſh; 'or Feu Lands, ſufficient 
whſtaio him , bur if theſe be nor fufficient, the'fame will be made ap by the-Lite- 


matey" and Wardatars proportionally, Had" March 16, 1622. Heir of Miltoun 
(oatra"Colderwood, Yea, where the Minor had any other means; ſufficient to.irt« 
ma himſelf, as the Heir, being a. Writer, and thereby able tro. Alimenc hans 
&f/ he was found to haveno Alimerit-from his Mothers Lifereat, who brough 

Hoo Merks of Tocher, and had but 20 Chalders of Vidual: in-Liferent, Faly 


od $4626; L; Ramorney contra £aw, The like, where the Heir was not Mi: 


defigned himſelf Preacher, and fo having a calling, Feb. 11, 1636+ Sib= 


4 7 varra Wallace. Here the Relic wis Toteft inino: Land, but had ta Annual- 
itot 400 Merks, our of Land, and the Heir was not Minor: Whereas; the 


Los thought the AR of Parliament, was not in favours of Majots, who ought 


1p. 946 for” themſelves, bur all muſt be conſidered complexly, in this Decifion, 


I 
be Heirs, by their Quality, not being bound to follow Callings, but the Life» 
#252 mean Annualient, no more than an Aliment tothe Retia, the Purſner 


6 a0 Mor;2nd having 2 Calling : Aad certainly where the Literene is buran Alimene, 
ak feappearand Heir muſt racher want then the Pexfoliprovidedfor 2 canfe onerous, : 


Though the AR mention only Ward-lands, yer it was extended to-2 Minor, 


00 wing no Ward-lands, againſt a Liferenter of-all his Eſtate, being Houſes, and 


oe ')& Tutor obtained Modification, with conliderationot che Mornable: Hei 


Ainualrent of Money, Feb, 22, 1631, Finnie: Contra Oliphant, "In this caſe-it 
"nat found ſufficient, that the Liferenter offered to maintain the 'Minor, her 
om Child, upon her own Charges, ſhe being married to a ſecond Husband :-Bue 


the contrary was found,where the Mother was married, yet. her offer of Inteitain- 
nent was received, Faly 14,1627,Noble and his Tutors contra his Mother: Neither” 
"the modification excluded, becauſe _ ou free Lands, at the Defuadts 
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T ſeing they appryſed chereatcer } 

'White contra Caldwel,: The: like; : E d-the., aliens 

| thereof; [equivaleor to; the Renr of cha To not Elenct Fd; v2. 16 ; 

'Broun cotitia her Mother : \But; Aliment-was not found due . £4 a "Packer BY + 
3s 1.63 4] 


renter to his Son, on this-A@,; but only ſuper Fart Nato, 
Ramorney contra Law: : \Nor by a Grand-facher to his Qye, ho. ha 
ned his Eſtate to-his Son, - ceſerving his- Literenc,of 4 part;.t x unſold. b 
Son, being:Liferented:by his:Wite,: Fuly 7.1629. Hamilton contra 4 7 
'But where the: Heirs Mother broughe a great Tocher, 'and the Grand.{ai 
eplpritul Eſtate by his Brother, the Heir was tound to have: All 
fir, though he: Diſponed the: Land-ro the-Heirs Father,; bu Io. 
ethers: Liferent; June 27, 1:662 | Heir of Gairn contra T2 Cairne: hk wed 
Not tobe from the Statute; but ex debito. uatirali, Aliant was found. $f 627 
Literenter to her'Daughter; theappearand Heir, though ſherenunced'to be Hep, 
Fuly 16.1667:;, Hamilton contra. Symonion, But, where. 4 Father DAN, 0 
is;Son a part, of tis: Eſtate; : reſerving his: Liferent, and-another to his Sp 1nd 
s-AVite in Gonjune-fee;afterihis Sons Death, his appearand Heir th t 
 . of his: Aliment from: his: Goodfir, bur. only from his. Mother, Feb, 01 
Whitford contra;l.; Lenrington,.' Alimenr-was fougd due to.the Heir, XI af. 
ay toia Gitt of: Ward, witho neceſſity to prove, thit.he introme ith 
the;:Ward-lands; unleſs he had been Legally excluded, -which was Modified by 
the 'Zords :  Andirwazingefoudd ſbfficient to entertain himin che Aﬀligneys Famj 
ly, ; bur nothing was Modified: for that: time:chat the Minors Mother Alimente 
him g gratis, Feb. 19, 1679: Sibbeld'of Cair contra: Falconer, 
4: Hers alfo nor entered; have. the benefic_ of ſuch, Obligeenes, .or Propiſi. 
onscqnceived i in favours of: Heirs, which by. their Nature, or Mea ; 
be Jutfilled before; the Heits'entry, - Aswhen a Party was obliged to i 
' Sum; upon Land, 1and ro procure himſelf, and-his Umquhile Sp6 hecela, 
in' Liferent, and the Heirs Procreat betwixt them in Bee, the Bairn of che-Mane. 
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age, who would-fall- Heir, - was thereby found:to have Right to cave his Faths 


.the Money accordingly, thoughhe never was, nor aQually. could-be, Wa 


ir, his Father being alive, Dec, 16,2628. L, Coljngtoy contra Granten,:. "la 
thiscaſe, the Zorgs inclined, fo'to decide,” but decided not But that da i $4 
| rie obſerves a like caſe decided, Fuly 7.7633, "Young, contra; Toung. 


decided, Feb,'1 311677, Frazer\contra Frazer, © In whichcaſe, a Fatherlby Way 


hi ontraRt;of Marriage, - being obliged;to imploy a certain, Sum, upon. $ ecwiy. 
| to him and his Witein Conjun&-fee, and co:the:Heirs of the Marriage, apdlikss 
wiſe to take all: Conqueſt during' the Marriage, the one' half! ro , the Wi 6, 


Literenr, and/theocher -to the Heir of. the; Marriage! in-Fee, after the Vide tes 
Death, Proceſs, was ſuſtained, ar-che-inſtance of the apparenc Heir of the Mi Y wy 


age, againſt his Father, who-was decerned-taimploy the: {ſpecial Sum to him, 
and-atter his Deceaſe, .to the Heit apparent-of the Marriage ;; albeit cherebyyily 
Father. would.remain: Fiar,' and might Diſpone,//.or burden the Sum ſo ny p WO 
for reaſonable. Conſiderations, 'but not-by Deeds, meerly gratuitous, to; 
the;Obligement: And'it. he did Deeds prejudieia al, he would be obliged top 

the ſame, or re-imploy de nows'; But it wasnot ſ0- fougd, asto the Conquell, 

fore: the Marriage, which might be alrered during his Lite; for. thar only coulc 
accounted Conqueſt, that he had more at hjs Death, chan at his Marriages 
 ſoHeirsof a'Marriage, inan-Obligemenr, in caſe a Wife Deceaſed, without, 
viving Heirs of the Marriage, theſe were Interpret Bairns of. the Marriage, 
ſurvived: their Mother, but died before their Father, and ſo could neyer be ſer. 
ved Heir:to him, Fan, 27.1630, Tarybul contra colinſblie., The like, 

a Fathef was obliged co Infeft 'himſfelf and-his Spouſe in Conjun-fee, 2nd, 
Heirs procreat berwixt them, &c, . The apparent Heir was found, to have ins 


"© - reſt, to purſue the Father for fulg1ling thereof, and of the Obligment adjojodh, 
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W. £0 s the Fo: my they have LI not only fo Obligwehrs c con- 
"3 din favours of rp Defdn&, an 'hl bar though there bei 0 mention 
FHiei P Nv by the nature of the Oblis wb 


t," there be 4 Pociate pro- 

: ame'rothe Perſon of he Datta i in Cothaiffficns? Trl G6 
fotiid to havethe benefft of a Brotile,” thade toþ ep;k 
nz of Lands to him, acquired for his uſe chough | it me nti6oed IN 
ok Feb, 32, 1816, Heir of Robert be eoytrd Livingſtone, * Fits "1iKe, of 
weſion, ' not mentioning Heirs,” which was * chobght” to. be Nlkltes by ne- 
Gs, Tg, Hors not Redeeniable to that Party dating; his Life, a5 it is orgin 104- 
7 ; when that'is nieatied,” 747.9. 1663, E, aturray contra L, Fn. 
Cof an Aniualrevit; though it bore only to de payed yay of 


” OY 


y, , or Heretibly,” or to Heirs, Feb, 2 1667,” Poli ie conttt' Ant 
the leveton, areig oily. a Perſon. fubfliturs, without” co2htoh in [elrs. 
Fs pfouc "competent to'that perſons Heits hes, '6,*16; «N Ur contra' 1nnk ;% 

Helri Rive'el the benefit'of eetabIER) 5 2 cl hereypon nent 
Mi llowed, but which by Deſtination [4 req » 1hſefftheh 
if 2ccompliſhwent; as Herttable: Ve: __ elite f 1ofettfiietit,” for 
{+ hearing only Clauſe of Annualrent, are ecu vable, by, 'ahd ike ace 
tA of -Parliament 2641; cap. 57, fevived Parl. OP, cap..32, of whi 6 jn 
te-lat7irle." 'So alſo re Revet dts, ogy Ticks, 'witBddr Hiecel 
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the marret be in Moverble Mights, Et thys b 
9 i if rhematter be < More nd '$ Ven 
Gt Wes Re Executr wilt not be E oh 46 err Rk: 
on Wemdine Execucors, # pe \FfeRion, tes \refrad p We 
__ lnrereſt of Heirs, are atcordihe'to their ſevari\kin "1s s. Heijs 
nd of Conqueſt, Heirs Porrioniers;' Heits Ws nd Hel bf DE ie, 
wifi, © The Intereſt 'of Heirs-6f Line,”4s,” th f ef ate rare Gui p 
ny nizybe'Served'by ; a Genera? - but woe Fo, bg 
generally repreſent the'Defun; * S0,- hed Feat 
the I either as beit » Conqueſt; ' or {pct iatly 6d; by. Sy 
*Wettment, -befalleth to the'Heirs'of Line; *Anc tf, - br” in Thbious caſes 
oek nor appear to bel6hisro other Heits'appe 'fo thete; in relpe& of 
; Heirs: Male, and'of Tailzie, and Pro! Mie "Accobated "25; Stratigers, 
_ come againſt th DefubRts Deeds; in frvours'bf the' Heir of Like; But 
*Heirs of Line, cannot cove againſt ſuch Deeds, itrfa\otrs of otheis, "becyble, 
Ts of Live,” they are reputed as one Perfon;' with rfit"Defubt'; and 1o are 
des mainrain,and tulfif his'Deeds; adapt Death-bed: 'Andit v ſo 
| < oun 


DW" PE Ie c 4 | : "" ” Fea i , * wm 4 YP Hee 4 $4. j ” 6 - ke: _ ; s hs ; 
456 Inſtitutions of the Law of Scotlana* "ul 
= . . <4 , . d 3 »& Js 4 e. FX J .” + F* .£ 5 
found in the caſe of an Heir of Tailzie, againſt an Heir, of Line. 'Spop p i 
”  C"Hoomconra | _ | And as Heirs of Linehavegenerally the: Benchas 
they bave more effeRually the Burden of the DefunRs Debts, which ordinadls 


reach themja the firſt place; So that oft-times the Heirs of Line, bave little 
nothing free, We ſhall not need to be Special, what befalleth the Heirs of Lig 
being to ſhow particularly, what befalleth co the other Heirs : For what remaiy,, 
eth, belongeth to the Heirs of 'Line only. Heirfhip Moveables belong only 
to Heirs of. Line, and not to Heirs of Tailzie, Ja». 29.1666, Collonel Moy. 
gomerie contra Sitvart. Tn : TE 7 
'9. Heirſbip Moveables, is the beſt of every kind of Moveables, belonging tore 
Defun&, which the Heirs of Line may draw from the Executors, , whereof there 
is anordinary Liſt: The Reaſonof this Heirſhip Moveable,. 1s,. becaufe by;ayy. 
Law, Primo-geniture excludeth the Defuncts otber neareſt of Kinin Herewge 
whereas the neareſt of Kin ſucceeds alone in Moveables 3 . and as. they have 
ſhare with the Heir in Heretable Rights, ſo moſt fitly the Heir bath no ſhare wit 
them jn Moveables, but hath only the beſt of every kind, which theres 
called Heirſhip Moveable, . In which the Defun& cannot in his Teſtament,gy 
other Deed done on Deathebed, prejudge his Heir,as was ſhown leſt Title; 3hy 
if the neareſt of Kin be-all Females, they. are both Heirs and Executors, or, ifþ 
one Male, he is both Heir and Zxecutor : In which caſes, there, is no Heitſhy 
Moveable drawn. | Hg | .,\ ot 
Heirſhip-moveable is eſtabliſhed: by the AR of Parl. 1474, cap; 53, Ordaj 


- 


the Heirs of Prelats, Barrons and Burgeſles,: to have the beſt of every Hrs 
cording to the Burrow Laws, . and ſo was. found not to belong to' the Heirgfi 
Defund, who had only heretable, Bonds, being neither Prelat, Baron, norue 
gels. Hope, de hered. Todorigcontra, Purdie. ; But the Heirs of Prelats was cytegb 
ed toother beneficed perſons, as was found inthe Heirs of the Parſon of Dingas, 
Nov. 28- 1623. Rig contra Mckenzie: , And likeways, the Heirs of Barons wah 
tended toany Perſons Heirs,. dying inFee of Lands, though not erefted jna'khe if Wc 
"Ony, Hope, de bared. Keith contra Mckenzie,' Toderig contra Purdie. H biply 1 
oveable was found competent to.the Heir ofa Perſon, who died only lofelinf® 


FU 
an Annualrent, Jaly 39. 1664. Scrimzeor. contra the Executors of Murray." "ifs 
ths 


Heirs of a Byrgeſs wasfound notto extend to.an' Honorarie Burgeſs; who Wl ttt 
not Trading, or Working inthe Burgh, Spots, Heirs, Leſlie contra Pumbery:irf Fit 
'  Heirſbip Moveable, is not alwiſe Cooke thing,, but. goeth ſometimes by Sinſſ® &« 
and ſometimes by \. Ska asin Spoons: .Sothe Heirſhip of Qxen was faybduſPtree 
be a Yoke, , and nota fingle Ox, Nico! ;. de bereditatis petitione, July20, 1610 lands 
Black contra Kincaid, Ani Hieireſhip taketh place, only in corporibys, but noting 46 oc 
 quaniitatibns, as in Mony, Cloath, Metal, &c. And ſo the: Shell of a Salepml{he: # 
which was,out of uſe, ; wat accounted: but Iron, and not to-fall: under - Henlngpiwous 
Moveable, Had, Jan. 19. 1611. Reid contra Thomſon. «(op Mt 

10. Heirs of Conqueit, thoughthey be alſo Heirs of Line, as befalling by: 
Courſe of Law, and not by thetenor of the Infeftment, therefore they wer Marr if 
down as Lineal Succefſors,:in the preceeding; Title 3 yet becauſe Heirs of Coney ty 


C2 4 


© queſt have only place, where thete is anelder and younger Brother, or an 
and younger Fat NE Oc. andtheir Iſſue to ſucceed : lo whichony 
Lawalloweth two Heirs, the immediat elder ſucceedeth in Gonqueſt, and) 
immediat younger in Heretage : Therefore the:one isſpecially called the Heir 
Conqueſt, ang the other.retaineth, the common: Name of the Heir of-Line. Lune: 
E- quelt is fexduw novnum, whereunto the Defunſt did: not ſucceed! as Heir to.fertine 
Þ. + Perſon, or whereunto. the Defun& could not ſucceed as Heirs for jf that wing 

E diſponed tohim by the Defuan&, whereunto he would- ave ſaeceedcd, it waged 
4 but Preceptio hereditatss, 'and ſo. remained to be repure as Hererage to delceWW/eith 
-S _ the younger, and not to.aſcend tothe Elder, as Crag obſerveth, (ib,; 2D Folr} 
IJ . Such Heretages are rare, and befall only by Tailzie, or Proviſion — mio eau 
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"Mer-and younger Brothersz but Conqueſt is frequent, becauſe not only that 
which is acquired properly, by the means-and induftry of the Defun& 3 But 
"that which is by Gift of the DefunGs Parents, or any other, or whatſoever the 
fun could not fuceeed toy is Conqueſ}; Yet if the Heir of Conqueſt fucceed, 
«that which was -Canqueſt becomes Heretage, and deſcegds ; As if there were 
fur Brothers, and the third acquiringLands,died without Tflue, the ſecond would 
he bis Heir therein, who, it he died alſo Infeft, the Lands would fall down-ward 
tothe youngeſt Brother, and not up-ward, to the eldeſt Brother. The Cuſtom 
of England is contrary, for thereby the eldeſt Brother ſucceedeth to all his Bro- 
hers, failing the Iſſue; but with us, the immediat elder or younger, doth al- 
maysſucceed, though of different Marriages, none of them being Brothers-ger- 
man: 4nd therefore in the cafe propoſed by Craig, lib, 2. Dieg: 15: In fine, of a 
kother, by a ſecond Marriage, dying without Ifſue, and having three Brothers 
ofs former Marriage, nodonbt the youngeſt would ſucceed , according to the 
| Opinion of Oliphant and King, there related : Albeit that Craigs Opinion be, that 
heeldeſt would lucceed, but it was decided contrary toCreigs Opinion, Fuly 20, 
1664. L- Clerkington contra Stuart. | 
- Heirs of Congueſt ſucceed, not only to Lands Conqueſt by their immediat Pre- 
&ce(ſors, but in other Heretable Rig hts, paſſing by Infeftment, as Annualrent, 
aſuch as are Heretable by Deſtination, and which are accompliſhed by Infeft- 
nent,/as Diſpoſitions of Lands or Annualrents, Appryſings, or Adjudications, 
6. The like, where an Annualrent, was firſt diſponed, and a Clauſe of Re- 
quifition, and Reverſion ſubjayned, July 7. 1695: Robertſon contra Lo, Halker- 
iy, and in Reverſtons, Hope, de Succeſſwnibus, Heirs of Pitcairne. But in this 
ale, it is notcleared, whether the Lands given in Wadſet, were Heretage or 
Conqueſt z but it ſeems, if the Lands. had been Heretage, as they were Wadlſet, 
tieReverfion would alſo belong to the 'Heir of Line, as the Lands whereto it 
Euaccelſory would 3 yea, Heirs of Conqueſt ſucceedin heretable ''Bonds, bear- 
we:Clauſe of Annualrent, as was found amongſt the Heirs of Docor Craig? 
gatthe Heirs of Zine, and not the Heirs of Conqueſt ſucceed in Tacks, acquired 
2 WintheDefun &,Hope,Succeſſion, BE. Dumbars Heirs,/8& June 23.1663. Ferguſon con- 
al Ferguſor, © The Heirs of Line do alſo ſacceedin Penſions, or any other Right- 
aſl Mtrequiring Iofeftment, as in theſe which having a tra& of time, after the Des 
Gods death, do thereby exclude Executors, and do belong to the Heir of Line, 
my oor of Conqueſt, though they be acquired, The Heir of Line, and not 
tle: Heir of Conqueſt falleth 'to be Tutor, or neareſt Agnat of the Pupil, 'to' 
oz the Heir of Line might ſucceed. The Heir of Linehath Right tothe Heir- 
fp Moveables, and not the Heir of Conqueſt i R | | 
bla 217 Hlegrs-portioners, are amongſt Heirs of Line, for when more Women or 
ent (artſye ſucceed, failing Males of that degree, it is by the courſe of Law that 
Cy facceed ; and becauſe they ſucceed not in folidumw, but in equal Portions, 
£agep-are called Heirs-portioners3 and though they fucceed equally, yet Rights 
viſible fall ro the eldeſt alone, without any thing in Lieu thereof to the reſts 
Firſt, the Dignity of Lord, Earl, cc, 2, The principal Manſe being Tower, 
neWiortalice, ec. which doth not extend to Houſes in Burghs, nor to ordinary 
. Lntrey-houſes, the former being diviſible, the latter falls under diviſion, 'as 
nents of the Land whereupon they ſtand, and are not as ſeparate jura, or 
ond Rights, 3. Superiorities are accounted indiviſible, and befal only. to 
16 WRUceftt Daughter and her Lue, and thereby all the Caſualities of the Superiori- - 
FJ ether preceeding or following the Defundts death, as Ward, Relicf; Marri- 
ypEofthe Vaſſals Heirs, Nonentry, Liferent, Elcheat, '&c, The Reaſon is, be- 
Wyeth Vaſſals Condition ought not to be worſted and made ſubjet to many 
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Superiars by ſuch Succefſions, Craig. (ib,2, Dieg. 14, excepteththeSupetioriiyy 
Feu-Lands, the Feu-dutics which are divifible amongſt all the'Heirs-portionss. 
yet the former reaſon of indivifibility of the Superiority in reſpeR of the Yate 
Intereſt, reacheth Feu-Superiorities as well as others, and it is hardly conceivali, MW 
how Superiorities ſhould belong to the eldeſt, and yer che Feu-duries dividey 
the reſt, ſeing che Superiority as being Dominium diretum, is the only Title fy 
Poynding the Ground, or purſuing the Poſſeſſors or Intrometcers with 'the jryjg 
thereof, It ſeems foggthe reaſon adduced, the Superiority, and therewith yh, 
Feu-duty betalleth to the eldeft; yer ſo, becauſe the Feu-duty is conſtant yy 
liquid, and is not like the other Caſualities 'of Superiority, which are i11;quid 
and accidental ; therefore the other Heirs-portioners oughe to have :Compenſgi. 
on for their parts of the Feu-duty, in or off other proper Lands :' Or it thee 
were moe Supetiorities of Feu- Lands, ſo that ſome of the Superioriies might be. 
fal. one Heir, and others to other Heirs, no particular Superiority being dividi 
orthe Vaſſal made Vaſlal ro many Superiors, I conceive it would be allowed, F 
othe rways the eldeſtCo-heir would be decerned to infeft the reſt in Annuzlrens 
. Qqut of the Fee correſpondent to their ſhare of the Feu-Duty, A Vaſſals vey, 
though the Detund had taken Infefrment of more Hetrs-portioners, was not found 
qbliedged to take Intettment of ſome of them ſeverally, bur either of all Jointy 
or the eldeſt, Fuly 30, 1678, La. Luſs contra Inels, How far Heirs- pontig. 
ners Suceeed paſiive, and are lyablefor the Detuacts Debt, ſhall forthwith appex, 
12, Heirs Male, and of. Tailzie, and Proviſion, Succeed not by Law, buthy 
the Tenor of the Infeitment or Proviſton, and therefore have that benefit anda 
more, which is ſo provided to them, or which js acceſlory thereto, iwhereby 
Right or Security of Lands, or others betalling to theſe Heirs, which is theres 
ter acquired by their Predeceſlors, though the fame be acquired to him and hy 
Heirs whatſpever, . yet the. ſame will beta} with che\principal Righc, to whichit 
isacceſſory to the Heir Male, or of Tailzie or Proviſion; As if a ProprietarſÞ 
feſt himſelf, or his Heirs Male, or of Tailzie;'or Proviſion, in Eands or Anau 
rents, and thereafter acquire Reverſtons, Appryfings, Tacks, or other further 
or better Security of the ame Lands to: himſeit and 'his Heus whatſoevery thei 
will accrefs to. his Heirs Male, or of Tailzie, or Provifion, whether the Jaighs 
ment in their favours be anterior or poſterior, which is the more dubious Cale; by: 
for it.cianot be thought that the Defun& having before provided ſuch Lands ff 
navpalrencs to his ſpecial Heirs, doth by acquiring ' new Rizhts mean co fer dull Fett! 
Hers by. the Ears to debate upon their feveral Rights: Neither can his poſter] mak 
Dgeds be repure an a{teration of the former Proviſion z which can only be donebyI tic 
Refignation, unleſs the Defun& debarred expreſly his former ſpecial Heirs, and Miter 
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obtained his Heirs whatſoever Intette, And though Heirs whatſoever do ordinary + 
fionifie Heirs of Line, who are Heirs general, and take place, when the Right 
no ſpecial Heir appeareth; yet the adequat fignification. thereof, is not Heirs gas 
ral, but Heirs gegerally ,whether of! Line, Male, Tailzic,or Provifion, as is moredety: 
p4{{ive in the Detunes Obl:gements, as if he obliged himſelf and his Henswi 

_ ſoever, by. Heirs whatſoever, will be underſtood all kind of Heirs in their one 
yea.in ſome Cales only his ſpecial Heirs, if the Obligemene relate co Lands oro NM 
thers ſo provided, as will ſhortly appear: And therefore, Heirs'Male, or of Ta: 
zie, and Proviſion, in.reſpeR ot the Heirs. of Line, .are as Strangers, and may com 

againſt their Predecefſors Deeds in favours. of his Heirs of Liney as it any pe 

provide any Lands or Annnalrents to/his: Heirs Male, or of Tailzie, and thered! 

iſpone the ſame to his Heirs apparent of Line, his Heirs Male, or of Tailzie,w 
in, ſeveral Caſes nor be obliged. co fulfil thac Proviſfiony .and if ſuch. expreſs F'0Unc 
viſions beineffeyal co the Heir.of Line,ie feerns a general Heir taking anew Big 

in fayours of Heirs whatſoever ſhould be lets effeRyal ; Bur the difficultyis, W# 

ſpecial Heirs can be ſeryed Heirs in ſuch Rights ſupervenient, conceived in favol 

of Heirs, whatſoever, which will be looſed it che Heirs ſpecial may be comp 


9 2nd [o ſerved" under the comon Title'of Heirs whatſoever, - How far Heirs 


*y } Talzie or Prov. fion may alter the Tailzie of the Fee, or affect or burden the ſames 
iis 8 Sreely conſidered, Zib.2,7:tle 3,4,58.which therefore needs not here be! epeateg, 
be W143. The common Intereſt of Heirs:paſſ#t 8, is, that they are lyable for their 
© Piedeceſſors Debrs, for they are repute in Law as one Perion with their, Predecet- 
for @ fars,and fo reprefenc chem, not only 49728 in their Eſtates and Goods, bur; alfo 
ut; © p4ſj02 in cheir Debts and Burdens, Quem ſequuntur commoda enndern Gr incomme- 
the MY 44 [equor7ur 3 20d this is common. allo to Executors as, being Heus,in,the Moye- 
a ables, but as the Executors ſuccee4only in Moveable Rights a#jwe, : ſo they 
id  facceed only in Moveable Debts paſſiv2,yer the Creditor hath his option o pur- 
ati. & fac either, or both of them, whether che Debr be Heretable-or Moveible, and 
6: @ the Heir hath relief againſt che Executor, in fo far as he is diſtreſſed for Moveable 
be. @ Debts; ſo hath the E-xecutor relief againſt che Heir of the Heretable.Debts, March 
ed, 1629. Falconer contra Blair, Spots, Executors, L; Carnouſie contra Meldrum, 
> Whetrs and Executors differ in this, that the Executor is only lyable ſecundum 
ent; WY wires inventaris, according to the Inventar of the confirmed. Teſtamenr,. unleſs 
ei, W he diſorderly intromer with more, bur the Heirs arelyable ix ſo/idum, though the 
und WY Debt far exceed the value of the Eftate, - Keirs are lyable for their Predeceſlats 
dh, Debts, which are preferable ro the Hes proper Debts, it they be decerned with- 
6M i thiee years after the DefunRs death, neither can the Heir Diſpone intheir pre= 
xx MW judice, within a year after the Detuncts death, Parl, 1661, cap, 24, bur not all 
tb the ame way: Fuſt, Heirs: portioners though jointly they be ]lyable tor their Pre» 
{00 decefſors Debts 7» ſolizdum, without benefit of Inventaryz yet ſcycrally, each 
an © Heir-portioner is regularly lyable but pro rate parre, though the proportion where. 
£2 taco they ſucceed be more than the whole Debr, Feb.7,1632, Hoomcoptra Hoom, 


995, mprobation, L, Zawers contra Dumbars, Duncan and the Heirsof Ogilvy, 
14, Yet one Heir-portioner was {ound lyable 7». ſolidam, as Succeſſor in his 
whole Eſtate by Diſpoſition poſt contrattum debitum, though there were other two 
Siſters, the one of whom being called,  renunced, the Purſuer condeſcending upon 
tothing, unto which ſhe could Succeed z and-the other having no. means, but be- 
ng called paſſiv?, Feb. 15,1634. Orr contra-Watſon:: Neither did it-avail, ; that 
if the other Siſters had received portions of Money near to the yalue of the Eſtate, 
6M bythe Father in his Lite, bur Action'of Relief was reſerved againſt them, as ac- 
off cords, March 21, 1634, Inter eoſdem 2 The reaton thereof adduced, is, that the 
petting Portions in Money, could be no preceptio hereditatis, and. ſo could. nor 
a make the Receivers Lucrative Succeſſors, poſt contratFum debitum, as the Diſpo- 
bf fition of che Lands doth, Yea, an Heir-portionet being conveened without the 
(i fther, was found lyable 5» ſo/idum, becauſe the other was found not ſo/vendo, 
ll ad bad Diſponed all Right to the Defender, Fay, 24, 1642. Scat contra Hare, 
Burhere the matter was but of ſmall moment, and this was a doubt ia che firſt De- 
clions In this Caſe, if ſome of the Heirs-portioners..ſhould on PvE Whe- 
x ther or no Recourſe might be had; againſt them that were ſo/vendo, at the leaſt, 
Þthe value of their Proportiony which, though it ſeem Equitable, and is fa- 
youred by this laſt Deciſion, yet it.is not decided in the former, neither have I 
0 ſerved it decided fince, but in the Purfuic, Dec, 23.1665, at the Inſtance of 
il Dim Rachel Burnet, now Lady Prefon, contra the Siſters of her firſt Husband : 
ll The Lords only decerned, againſt the Heirs-Portioners, prorata, but with Reſet- 
fl Fation to the Purſger,to Inſiſt 8& Diſpute her R ight againſt any of them, for more, 
inf {any of them proved inſolvent: Bur ir ſeems, the Portion of the inſolvent, would 
Wt reach the ſolvent, above the value of their Succefſion: Becauſe the only 
Hh 30und they could be lyable on, for more than their part would be 3» quantam l#- 
oh Teatar, For as Heirs theyscould not be lyable 7» ſolidum,neither by our Law,nor 
lj tle Civil Law, : And if the Creditors Taciturnity, whereby the ocher Heirs be= 
ff ane infolvent did appear, it would prejudge the filent Creditor, and nor the Heir, 
Mo did not know the Debt, and ſo could not preveat the others i7;/apidation, 
” M m m 2 Get 15, There 
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' '5,, Theteis a Caſe occurreth oftatimes amongſt Heirs-portioners, when ſes i 
tal Obligations, and Proviſions are granted in their favours, by the Deja: 
thereby, after his deceaſe, they become mutual Debigors and Creditors, ad + 
"ſometimes theſe Proviſions exceed the Eſtate quia juris, whether do thele Ohjj, M- 
2tions evaniſh, and become extin& confuſione ; becauſe the ſame perſons becoms + 
Debieors and Creditors, or whether they do all ftand y and in that Cafe, whe, 
ther rhe fiſt in Order will be preferred, or if they all will be abated proportig- 
ally, to the yalue of the Heretage. Thus Aait/and obſerves, Dec..20, 1550. 
"that a Father Infett himſelf, #nd the Heirs of the firſt Marriage, and thertaie 
refigned; and Jnfeft himſelf, and che Heirs Male of the ſecond Marriage, which 
filine his neareſt Heirs whatfomever, theſe Heirs Male of the ſecond Matriao 
Failed: And therefore, not the Daughter of the firſt Marriage only, but ſhe, 
2nd the Daughters of 2 third Marriage fucceeded, by the ſecond Intetrment, y 
his Heirs whatſomever, ſubſtitute ro be his Heits of the ſecond Marrjzee. 
Crate hatch the fame Cafe, bat otherways obſerved, lib. 2, dicg, 14, where 4 
ten had provided his Tands to the Heirs of three ſeyeral Marriages, of eq 
whereof there ſurvived a Daughter : the queſtion was, | which of the Daughtes 
ſhould ſucceed ? whether the firſt, as having the firſt Proviſion, or the laſt hy 
'ving che laſt Provifion : The Parties were three Siſters, Aihmays, fin which 
the Lords admitted all the three Siſters as Heirs Portioners, and ſo conlojcy 
the Provifions, being all equal, and about the fame thing, which muſt be the 
Reatfon,and not that which is there rendered; Becauſe the Detana,notwithſtandus 
of theſe Proviſfions,in Favours ot Heirs, might have Difponed effecually ro aStrap- 
ger - And ſo likewiſe to his own Children of another Marriage , for that Reala 
would have excladedithe Dauzhters of the firſt Marriage, and preterred the Daugh. 
ter of the laſt Marriage, And as hath been ſhown, Tailzies-of Proviſions, up: 
on an antecedent onerous Obligation, ſuch as Marriage is, hinder the Fiar to Dif 
pone, or provide the ſame to his Heirs of Line,' repreſenting him ſimply, who 
muſt fulfil his Obligment z albeir his : Diſpoſition toStrangers, not ſo repts- 
feming him, will be effeQtual : 3nd theretore Craig in thi ſatne place obſer. 
veth, inthe cafe of 1ſobe! Beyon, who being Heir to her Father of his firſt Mas #9 
riage, by which it was provided, that the Heirs of the Marriage fhould ſucceed 9 
fo all Lands conqueſt during the Marriage - And thereafter, having, a-Son of tf / 
fecond Marriage, who was his Fathers Heir of Line; to whom his Father hy. | 
ned, or provided a Tenement acquired, during the firRt Marriage z yet the la 
Iſobel, 2s Heir of that Marriage, recovered that Tenement from her Brothe, # 
Veir of Line, Y 0! 
Bue the main difficulty remaineth, when: the Obligement in favours of te 
Meirs portioners are nn-equals for when they are equal, whether they b- IN £4 
come extin by confuſion, of not, itis alike: Bue if chey be ſo exrin&, wha 
they ate nn-equal, chere will nor bean'equal abatement, but che greateſt oe 
aene will be extin&, as well as rhe leaſt : Neither can ſach obligations be wid 
extin&, by Confafton, bur only /prorate, So thar ifchert be chree Heirs-Portor i 
EfrS (tor example) the obligemenr granredito every oneof them, can- only bee Meal. 
tis for 7third part, becauſe rhey are but Heirs ina third part. and-as-ro two ll 
Parts, each two of ther are Debirors to cherchird- Andit the Obligation excel] 
the yalue of the Heterave, ſuch of them a5 find! chemſelves loſers, it they ent 
Heirs, may abſtain, and, Renounce, #nd'they; ot cheirAſſigneys, may pul ! 
any of the reft thar ſhal eniter, forſulfilling of the Detwats Gagan butt 
they be confiderat, when all the Obligations Joymly: exceed the value heb 
Aare,rhiey will all Renounce, & Afﬀign heir Obſigements;& their Afſigaeys' KY 4 
Preferred,according to theit diligence; without Confideratibaot che-priority,ottf ther. 
ſeriotty of the Obligments; bur if'cHey happetieventer;or wheh their Proviiow® I Mtt, 
'not Perſonal to thettiſt}es,nominutimr, bur as they are HeirrofProviſion, #thff 
fore necefſacily require tharthiey muſt'be Heirs, before thiey 'cariobrain cheirPronb | 
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hen rhe Obligements or Proviſions of each Heir Portionet are extin&, asto 
> &_teirown proportion; but they havelike 'A@ion againſt the other HeirsPorttonees, 
3 their proportion, as other Credirors have, Thepoint will be ctr by example; It 


* WE hit Siſters were provided by their Father, routiequal Portions; Thefirft rot 50066, 
ws  Metks, the ſecond co 12000 Merks, the third'ro '6000 Merks, 4#nd'the 'De- 
- & fib6! whole Eſtate, had only beet worth 180bo Marks. Allof them enterins, 
ul te caſe would be thiis : The eldeſt would ſucceed 6505 Merki BE rhe eres 
a . twefor her part, and the ſecond would be lyabte to her tor 5060 Meth, 45 tht 
th Hird of her Provifion, to whom ſhe Wodld alfs-belyabte for 400% Metks; bs: rhe 
'+ I third of the ſeconds Provifion, which being edmpented, the tecbnd World be 1}- 


q able to the firſt in 1000 Merks ge av. Thiike manner, the firſt wel Berge 


«4 ble to the third in 2000 Merks, and the third would be: JyaMe td rhe fit Iſh 
2 P Metks, which being ballaciced, the third would he Debitvr 4e 24454; 'r6 tht 
-- | fit in 3000 Merks + Sothe Intereſt of | che fitſt would be 60do Merks as Hit 
* Y owt Portion ; ad One. out of the Second, 469 Thiet of of es Thirds PYE- 
ad © tn, being in all 20600 Merks, Thi: ſetorid Halleth 8bos is her (hart; yit-st 
es | #bich the is 1yable in 1000 Merks ta the eldeſt, and the yolrigelt 14 Ytc vs" hr 
he if #70 2000 Merks, whereby het, Intereft will 'be 5800 Merks, the'y 

ie | Portion will be 6000 Metks, out of which the is doe to the elflesft 30do MAIS, 
Jt © 6d tothe ſecond 2009 g ſo thete will retain only treeto Her Hob Metks, © - 
the _ Tis may clear the caſe as to liquid Sums, bur as ts DHPtfirisnd, of Brovi- 
ug ions of Lands, or other Obligments in faFo, Theſe, or the Thtereft, of Vas 
23. ff 10, will be the ſame way effectual, amongſt the Heirs Portioners, as if they had 
{aa I ben made ro Strangers except where the ſame Diſpoſition, or Provifion is 
oh made to divers ot them : for then either being equally obliged to others, as repre- 
wp if {chcing the Defnn&, the ſame becoine void and ineffeQuil pro tanto + As was 
Nic ll found in the faid Caſe of the. Siſters 4ikwans z bur finre the AR of Patliament 
who BY 1621, againſt fraudulent Diſpoſitions, the firſt Diſpoſition, br Pebviſion, con- 
" ſituting, that Party Creditor, may give ground to Reduee a pofterter Diſpolition 
fer. if ofthe Came thing, to another of the Heirs Portionets, 4s beins withotit # Cie 
{as © #ne70%5, after contraRing of the fiſt debt; but that will not Fora tit Bands; tor 
#0 2msof Money, all which will havetheir effe&, as is before ſaid: Nether will 
the] * bold, when the Proviſion of Ladds, provideth che Party deſtinar eo be Her, 
lpo-{ fot thereby the Party cannot Quarret that .Predeceffors Deed - Orh&rwiyes the 
jc kift Obligmenc, or Diſpoſition to any of the Heits Poftioners #ontfitihs, th! 

, sf Reduce any poſterior Diſpoſition to others of the Heits Portiontts. Tio Datioh- 
" I f{3 being ſerved, both Heirs Portioners to their Father in fothe Tettids; * 

the] One of them Succeeding to her Brother, who was Theft as Heit to his Exeher in 
be pats, excluding the other Siſter, who was not Siſter Gerritzti to Htr Brother, 
ha 3 both Bloods, and both being purſued for their Fathers oh they were dt 
fee found lyable equally, but proportionafly, according eo the Tater they Surteatie! 

& toz the one being only immediat Heit t6 her Father, i 4 Right of Tens, 
p00 


wherein her Brother was tior Served 2nd Tatefr, rhe 6th r Oy COOy rl im- 


a Meditly Heir to her Father, in theſe Teinds, aud me: __ her Fair, 
bl If being Heir to her Brother, who was Heir to'his Pather;be '& Trifefe in t F2de, 
elf by Precept of Clare couftat, without Service, Font ro, 1873 3Hhite contre HRP 
ml 16. Other Heirs not being Heirs-portioners, ate lyablefor th&Detw! : 
wel 7 ſolidoms, excepr Heirs ſubſtiture in Bonds, who Ir oe #1 ang vetlvren 
uri 1 the. Sums in theſe Bonds, Fly 3, 16866, Fltwing contra Flmk/ng. 


eb 17, Heirs are not conveehable at the Credir6isoption, as iti-rhe cate of Henk 
[-} 4d Execurors, but they have the benefit 6f an' order of Jn. PHSRF. 
Debes 20d Obligemets, relating r6'any pirricdlzt Taos & RYH cho” 
ther, do in the firſt place affeR rhe Heits, who thay faccved ilf'thicte E-tY br 
Bhts before the Heir general: So an Obligerheiit' 6 igily cis DefitnasHRiFor 
bite or Tailzie, ſo ſoon as he ſhould cath ro his Effate; was fold tot 
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Heir-of Tailzis who came to that Eſtate, without diſcuſſing the Heirs of 716% 
Hope de haredibus, Lyon contra Scot, So an Obligement obliging a Debitor ang. 
his Heirs Male, ſacceeding- in ſuch an 'Eftate which wis provited tg Heirs 
Male, and all other Heirs Succeſſion, was found to burden the Heir Male, befare 
the Heir of Line or Executors, Fly 22. 1662, Anderſon contra Anderſoys, '$g 
likewiſe, . an Obligemeat to Infeft a Party in an Annualrent out of Lands def n- 
ed, to affe& the Heir of Proviſion in theſe Lands» wichout diſcuſfiag the He 
of Line, was the opinion of the Lords, though there was no Deciſion in ir, 9,5 
Feb, 19.1611. L, Blaircontra Fairly, And in theſe Caſes, the Heir of Tailzj 
or Proviſion will have no Relief againſt the Heir of Line, or other nearer Heirs 
of Blood, who otherwiſe, and alſo Executors, muſt be diſcuſſed before Heirs gf 
Proviſion or Tailzie, General Obligements not relating to particular Lands, gg 
firſt, affeR the Heirs ot Line, who are Heirs general, 2, The Heirs of Cqq. 
queſt, Fu!y 21, 1630, Fairly contra Fairly, | 3, Heirs Male muſt be diſcuſſsg 
before Heirs of Tailzie or Proviſion, not being ſo near of Blood, Hope,ge heres 
| Dwnbar contra Hay of Murkill, The like muſt follow as to Heirs ot Marriages, 
whoare alſo Heirs of Blood, and muſt be diſcufled beforeother Heirs of proyj. 
fion or Tailzic, who theretoreare only lyable in thelaſt place, the reſt being gif, 
cuffed, unicſs-they be obliged to relieve the Heir of Line, Nov, 22, 1665, $yt 
contra Boſwel of Auchinleck, | | | 
18. But an Helr of Tailzie was not found to repreſent the Defun& in Olj- 
ations contrary to the Terms of the T ailzie, as to which, Heirs of Tailzie are 
as Creditors and Strangers 3 as when the ſecurity of a Sum was by way «f Tail. 
zie payable to the Creditor and the Heirs of his Body, which failing, to a Perfon 
named, his Heirs and Afligneys whatſoevergthe Creditor being obliged to dong 
Deed hurtful to the Tailzie, and the Debitor obliged not to pay withoutthe 
conſent of the Perſon named, that Perſon was found to have Intereſt to obtain 
Declarator that theSum was unwarrantably payed by the  Debitor, without his 
Conſent,or Order of Law,by conſigning itto be imployed in the ſame rerms;and 
therefore, the Debitor was ordained to make up the Security again as at firſt, re. 
ſerving to Creditors how far they could affe& this Sum for the firſt FiarsDebt; 
or whether the terms of the Tailzie would exclude the Frars Debts or Deeds for 
his neceſſary uſe, or only unneceflary and voluntary Deeds, Feb. 3. 1674. Drun- 
word 'contra Drummond, And in like manner, a Fathgr having granted two 
Bonds of Provifion to his two Daughters payable to them and the Heirs of their 
Body, which failing, to return to the Father and his Heirs, the one of them hw 
ving died without Heirs of her Body, 'but having affigned her Bond to her Siſter, 
the Afgnation was found ineffectual, as being done on defign to diſappoint the 
Tailzie made by the Father of the return ofthe Proviſion, in cafe the Daughters 
had no Heirsof their Bodies, and ſo was done without any oreroys Caule or jult 
Conſideration, Jen. 31. 1679. Drummond contra Drummond, | 
19. Heirs of Marriage are Heirs of Proviſion, and'partly Creditors, and thers 
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fore may quarrel Deeds fraudulent, or meerly gratuitous, done by the Defunt I ad 2] 
whom they repreſent in prejudice of their Proviſions, as was found in the fore I we, t 
mentioned Caſe of Barow, obſerved by Craig, who being Heir of a Marriage, 0  nfay 


whom all Lands conqueſt during the Marriage were provided, the Father having 
diſponed a Tenement acquired during that Marriage to his eldeſt Son by another 
Marriage, yet that Heir of the Marriage did recover the ſame from that Son, a 
beit the Heir of the Marriage did repreſent her Father, and yet not ſimply, bit 
according to the proviſion by the ContraR of Marriage, which being an onerou 
Contra, wberrime fidei, the Father ContraRer can do no Deed contrary thereto, 
but upen an onerous Cauſe or juſt Conſideration ; and therefore, if he {ella 
>, thing falling within ſuch Proviſions, the Heir of Proviſion cannot quarrel tht U the 
Stranger, but is obliged to fulfilto him; but might quarrel the ſame, if it if, wan 
meerly gratuitous, much more might Heirs of a Marriage quarrel Deeds a” wp 
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> their Proviſion | | ther Mia 
Sch, the great truſt of theſe ContraQs would be cluded, whereupon We 
"WW Hy and make, Matches and give Tochers; and therefore take Proviſions to the 

Pics of the Marriage, either of definite Sums, or of all, or a part that the Con= 
"maters have, or ſhall acquire during the Marriage, by which, the whole Btates 
| of Citizchs are ordinarily conveyed 3 or otherways, ContraQs of Marr bear 


hildren of oth 


yy 
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FB articular Lands, or Sumsto be provided to the Heirs or Bairns of the rriage, 
 Þ ind allo tbe Conqueſt during the Maris which Clauſe of Conqueſt will reach 
l only to what the Father had more at his Death than thetime of the Contra, and 
© || 6 orciniry both in the ContraQy of Citizens and others, which therefore ſhould 
7 not be cluſory, but effeQual, according to the true meaning of the Parties, 
1 which is nctto bind up the Father, that he cannot do Deeds for Cauſes onerous, 
q or cational Conſiderations, but that he can dono other Deeds meerly gratuitous 
y and arbi:rary in prejudice of ſuch Proviſions : for though by ſuch Proviſions, 
if when fulfilled, he himſelf muſt become Fiar, and fo may diſpone, yet he is alſo 


Debitor, and ſo cannot effeQually diſpone againſt the import and meaning' of the 
" Bl Provifion : And therefore a Father by his Contra& of Marriage having provid- 
ic || edeertain Tenements to himſelf, and his future Spouſe in CohjunAcfee, and to 
the Bairas of the Marriage, &c. and the Wife having reſtri&ed her ſelf to the 


7 lalfof the Liferent of theſe Tenements. after which the Father having [nfeft her 
17, © ofnew io that half, the ſaid laſt Infeftment was found reducible at the inſtance of 
ire I the Bairns, as Heirs of the Marriage, and that they were not obliged to fulfil 


il. I their Fathers Deed in favours of their Mother, who was competently provided, 
on I DreſpeR the ſame was contrary tothe Proyiſion inthe Contraft of Marriage, July 
no © 191677. Carnagie and Clark contra Smith and Baird, Yea, a Father by his 
he I Contra of Marriage having provided a definite, Sumto the eldeſt Heir-female of 
ain I fie Marriage, and thereatter having diſponed his Eftate to her, ſhe marrying a 
his Wl Fexfon that would aſſume his Name and Artns, wherein if ſhe failzied, providing 
ind © tie fame to-his ſecond Daughter upon the ſame terms, &c. the ſaid eldeſt Daugh- 
re» I tr having married ſuteably before ſhe knew that Diſpolition, and her Huſband re- 
xt; | filng to-take her Name, ſhe was found to have Right co take her to her Forti- 
fot I by ber Mothers Contra, and ſo the Right of her Fathers Effate, wasdeyolved 
in- I '9-der ſecond Siſter, upon the terms therein contained, who was foung Iyable to 
wo If J.&he Proviſion to her eldeſt Siſter, contained in her Mothers Contrad, . July 
heir $77: Stevinſon contra Strvinſen. But theſe Proviſions do not hinder ja 
Frational Deeds of the. Father, as providing a Joynture for a poſterior. Wife, 
ter, I was found in. the cafe of Mitchel contra the Heirs of Liitlejohrr, June 16. 1676, 
the © Nag will they hinder; Fathers. to: provide Children of an other Marriage with: 
ters © Wnpetent Proviſions according. to his condition, though” thereby the Encueſt 
jult IN Wing the Marriage will be afte&ed ; Yea, where in a Contra of Marriage, the 
tibands preſent Means, and his. Wifes Tocher, were provided to be imployed 
eres I the Man and Wife in Liferent, whilks failing, the one half tothe Vians Heirs, 
nt IN 0d the other halfto the Womans Heirs; There being no Bairns of the Marri-. 
ore- I 486, the Huſband was not found lyable toimploy that. Surn, and the Conqueſt. 
, favours of himſelf and the Wiſes Heirs, but that be might impley the whole. in 
ving  fnours.of the Child, he. had by, a. poſterior Marriage, Dec. 21. 1680, Anders 
ther I /mconera Bruce. | | ifs OLE 
a Y :20%; The Exception. that all Parties haviog Intereſt are not called, will be ſuf- 
bu  fgentto. fit Procebs againſt fach Heirs as havethe benefite of Diſcuthon, Without. 
Kellity to: condeſcend.or inſtruft any:Rightchey. may ſucceed to, Jar. 24.1672." 


eto, L Lyſeand Glendening.contra E., Nithjdate. | W- _ 7 
140] Y +24» But the Exceptianof the Qrder ob Diſcuſſing will not be ſuſtained, unleſs 4 
bi IN We-Defender condeſcend on, and clear an. Heretage, to. which the anterior Heir 
«ir Y W-feceeds. which, being. a-Dilator,, muſt. benſtantly, verified, as, where it is 
jet our 5 and. where that cant be, ſometimes Procels will be ſuſtained againſt 
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Tailzie together, ſuperceeding Execution 2. int” 8 
the Heirs Male or of Tailzie, till the Heir of Line were diſcuſſed, July 13, 1646 MW 
Edgar contra Heirs of Craigmiller.” And Heirs of Line and Provilion being purtys *W- 
ed joyntly, the Heir of Line renouncing, was aſfoilied, and Proteſtation admit. i 
ted for Adjudication againſt the Heir of Line, which the Purſuer was ordain../ 
edto afſign to the Heir of Proviſion, and was not found obliged further 'to dif. 
+ cuſs4he Heirof Line, or to pat him to his Oath upon any other paſſive Title, 
ſcing the Heir of Proviſion required not the ſame, when the Heir of Line renup. 
- ced, nor ſhew any viſible Eſtate which might befal to the Heir of Line, Je 24, 
1678, Crafurdcontra the Heirs of the L. of Rater. The Queſtion is here, what 


is meaned by Diſcuſſing, which is not underſtood by that Heirs renuncing to he : 
Heir, July 26. 1672. Cowan contra Murray, but in that caſe the renunced Here. 

tage muſt be adjudged. Diſcuſling therefore is by Horning, Caption and Ap. Wl " 
pryfing, March 22. 1627, Edgay contra Heirs of Craigwiler 3 or otherwiſe by F 


- Adjudication, in caſe the Heirs'renunce; but the other Heirs may exclude the ie 
Renunciation, by alledgitg his behaving as Heir, as was found 1n the foreſaiq Y7 
Caſe, Jar. 15. 1630, Cleghorn contra Fairlie. This paſſive Succeſſion of Heirs I ** 
in their Predecefiors Debts and Obligments, making them perſonally lyable thy 
thereto, befalleth in three Caſes. Firſf, When the' Heir is entered Heir. 2. When 
he is not entered, but immixeth himſelf 'by medling himſelt as Heir, or beconys 6 
ing lucrative Succeſſor, after the Debt contrated, 3. When the Heir is lay. ho 
fally charged to enier Heir, though he hath nenther entered nor medled, if he 
do not renunce, þe is perfonally obliged ; and if he do renunce, his Perſon and Ip, 
proper Eſtate is free, and only the Heretage is lyable, and the Creditor hath they 
Attion contra hereditatew jacentew, The firſt Caſe is moſt ordinary and orderly, W 
the ſecond inferreth the vitious paſſive Titles, Geitionem pro herede, or Precepti i | 
onew hereditatis: of which in the enſuing Titles, Let us here conſider, firit, the 


Charge © co enter Heir, which is antecedent to the Entry 3 and then the Entry be 
of Heirs it ſelf. ; | | - hh "Wai 

22. The Charge to enter Heir, is founded upon the AQ of Parliament, 1540, W xg; 
cap. 106. and it is of two kinds g a general Charge, and a ſpecial Charge: The W 4, 


general Charge to enter Heir proceedeth thus 3 the Creditor, upon Supplication, 
« . Without Citation, obtaineth from the Lords of Courſe, Letters paſſing underthe 
- Signet; to charge the Party complained upon to enter Heir, to the Compeny 
Defun& Debitor, within 46 days after the execution of the Charge, with Cette 
fication if he enternot, ſuch Proceſs will be granted againſt him, as if he wereadts 
ally entered Heir : The Reaſon of this Charge with us, is, becauſe Heirs are not 
Tyable paſſive, if they enter not, nor immix themſelves in the Heretagey and 
therefore, that the Creditor may not ly out beyond the Year and Day grantedto/ 
Heirs to deliberate, the Law hath introduced this Remeid, that the Creditor my 
charge the Debitors appearand Heir to enter, whereupon he hath perſonal Ad. 
on againſt him, if herenunce not, and thereupon may reach not only his Here 
- tage, but his own proper Goods belonging to him aliunde ; and if he Renunce, be 
hath AQipn contra hereditatem jacentem, Et 
. -- The general Charge toenter Heir, may be execute againſt the appearand Heli 
after the Defund&ts death, even within the ann deliberandi3 but the Summon Wlepy! 
' thereupon, mult be after the year and day is expired, not only from the D+ 
fangs dearh,but from«he Heirs birth, ifhe'be poifhuwus, Spot Heirs of oy 
| ftown contra Fallertown; and therefore a Summons execute” after year and daf, 
expired, upon a Charge to enter Heir within the year was fuſtained, June 19} 
1628. MacuVoch contra Marſhaland Reid. Had. July 10, 1610. Montgowery co Witter, 
tra L. Zangſhhaw, There is alſo an AQ of Sederwnt in anno 1613. allowing ga Wu 
ral Charges to enter Heir within the year and day, or within the days of i 
Charge, if the Heir renunce and omit that Defence, the Decreet Cogn uelur 
Cauſa, and Adjudication thereupon, were found valid, and that 9 ith, 
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Wn proponed by anothet Creditor, was repelled 5; becauſe it was free to the 
I Fr as well torenunce when he pleaſed; as to enter when be pleaſed, Jrly t0« 
4. Blar contra Brown 3 but it is like the poſterior Creditor hath been negli- 
* get, otherwiſe that premature diligentia of purſuing and renuirtcing within the 
year, would have been accouiited collufive and fraudulent,and ſo would not pre- 
Þ judge tbe otherCreditor doihg diligence in the ordinary way. GeneralCharges to 
+ BY ater Heir, doevaniſh as incompleat Diligences, ifthe Party charged-die before 
-  W jais-conteZation or Sentence 3 and though the fourty days be expired before the 
. Bf jthof the Party charged, yerthe Charge uſeth not to be transferred or made 
t W.if: of againſt any ſubſequent Heir apparant, but it is not conſequent that if the 
© Þ Charger dic before Litis-conteſtation or S=ntence, that the ſame ſhould allo become 
* IM joid, becauſe the Charger doth not neceſſitate the Party charged to enter or re- 
PW nance in favours of the Chargers Heirs, but of himfelf. And it was found,that an 
FT Bl afighey might inſiſt upon a Charge at the Cedents Inſtance, after the. Cedents 
ie WM jeath; though nothing followed thereupon during his life, Fuze 18, 12631: 
id Wl prior of Archatta contra Captainof Clanronnald. 
is 23. A Special Charge toenter Heir, differeth from the general Charge in this, 
le MF thacthe general Charge is in lieu of the general Service : for thereby the Credi- 
en. WF reacherh the Perſon of the apparant Heir of his Debitor, and his Eſtate or 
ts BI Goods eſtabliſhed in his Perſon, unleſs herenunce: and ſo the general Charge is 
v- I theground of a Proceſs and Decreet for Payment : But thereby the Creditor can- 
be -M zo reach the Lands and Annualrents, which are not as yet eſtabliſhed in the 
nd W perfon of the apparant Heir, he not being ſpecially ſerved thereto, or Infeft 
th W herein, And therefore that the Creditor may reach theſe, he muſt uſe a ſpecial 
ly,  Chirge, which ſupplieth the ſpecial Service and Entry. This ſpecial Charge, 
Ms BE hovgh-it proceedeth upon Suppiication without Citation, yet it muſt be upon 
the WY rroduion of a Decreet at the Creditors inſtance, not only cognitionis canſd, but 1. 
try” WF or performance. And it is competent in two Caſes: Firſt,upon the proper Debt "4 
\* Wotthe Party to be charged, For if the Debitor be unentered to ſome of his Prede» | 
«ors, and ſo their Rights not eſtabliſhed in his Perſon 3 in that Caſe the Cre- 
dtormuſt charge his own Debitor ſpecially toenter Heir in the Rights competent 
6him by that Predeceſſor, with certification if he enter not, the Creditor ſhal 
have ſach Proceſs and Execution againſt that Land and Heretage to which be 
Woight enter, as if he were aQtua)ly entered therein, whereupon Appryzingdoth 
Nt WF proceed, In this Cafe there .is no neccſlity of an antecedent general Charge, 
vhich only is uſed to the effe& that the Debt may be eſtabliſhed 1n the- Perſon of 
the-Debitors apparant Heir paſſe, by a Decreet upon the general Charge, ' E, 
The other Caſe is, when the D-bt is not the proper Debt of the Party charged "0 
a0 but offome Predeceflor to whom he may be Heir : In which Caſe the Debt muſt _ 3 
0 firſt be eſtabliſhed againſt Him paſſzv?, and then followeth the ſpecial Charge. I 
lf Wilis Caſe the ſpecial Charge cannot he till after year and day, becaule it preſup- 
Woſth not only the Summons; but alſo the Sentence upon the general Charge, 
« Fo which muſt- be after year and day. When the Debt is the proper Debt 
_ , M4 the Party charged, if the ſpecial Charge may not be at any time, even with- 
Tel, Fn yearand day, orif it muſt be after the arnmus deliberandiz; this makes for the 
Mpttive; chat it needs not abide the vear of Deliberation, becauſe the intent 
"Wothe Deliberation, is not ſo much whether the Party charged 'will-be Heir, as - 
my Wvtiether he will perſonally ſubject himſelf to the ground of that Charges For 
Wibeit he 1enunce not, ic will not make him lyable to any of the Defuns Debts, 

\ Wkcept it be by his Fraud and Collufion with one Creditor in prejudice of ano- 
0" iter, And therefore ſeing he cannot deliberate, whether he wilt be ſubje& to 
ene Fl own Debt, he ought not to have the benefite of year and day before the ſpe- 
{ 06 Fl Charge be «ffeual. Yet before the late A preferring the diligence of the 
wotuts Creditors to theHeirs proper Creditors,there was no reaſon togllow ſpeci- 
le Charges, tor the apparant Heirs own Debt,but more ſummarExecutiontbanother 

i _—_—— | Charges 
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Charges, ſo to prefer the appearant Heirs proper Creditors to theHeirs Credion W- 
This preference of the diligences of the DefunQs Creditors to the diligences of 
the Heirs proper Creditors, is only if the ſame be compleat in three. « 
after the Defun&s Death, wherein the anus deliberandi is not contained, but in © 
that year, the Heircan make no valide voluntar Diſpoſition, Parl, 1661. c 

The A of Parliament, which is the ground ofthe Charge toenter Heir, ang 5 
only the riſe of the ſpecial Charge, infinuatesan Exception, if the Heir be M,. 
jor : But the Cuſtom of the Lords hath introduced the general Charge to conſt 
tute the Debt, and allows both Charges againſt Minors. There is no necef 
eicher of a general or ſpecial Charge, as to real Actions, which may proceed ;. 
gainſt apparant Heirsz as poynding of the Ground, Jar. 2. 1669. Oliphay 
contra Hamilton, Neither are they neceſlar in Declaratorsor Reductions, 

24. The Remedy againſt both Charges to be Heir, 1s a Renunciation (6 ho 
Heicz whereby the Renuncers perſon and his proper Eſtate, will not be lyable 
for kis Predeceſlors Debt, but only his Predecefſors Heretage. This Renuns. 
ation uſeth to be offered by way of Exception in the Proceſs upon the genera] 
Charge : andif the Defender be not abſent, it is not ordinarly admitted by ff. 
penſion, except in favours of Minors: who though being apparant heirs they take 
a day to renunce and fail therein, yet they will bereſtored againſt the ſame by 
Suſpenſion, without Reduction, Far. 25. 1628, Kenwedy contra Mackdougd, 
Spotſ. Minors, Nisbet contra Nisbet. But if the Minority were controverttd, and 
not inſtantly verified, ic muſt be by Reduction, Spotſ, Mirrors, Craig conn 
Cockburn. A Renunciation to be Heir, was admitted rebus integris, though the De- 
creet and Charge were ſix days before, July 20.1626, Harvie contra Baron, Yea it 
was admitted, though there was an Adjudication, and the Decreet ſuſpended, 
which was declared to ſtand, and the apparant Heirs perſon and proper Eftate 
were only freed, Spotſc Reſtitution in integrum, Oliphant contra Blackburn, . 4 
Reuunciation to be Heir wasnot admitred with this quality, excepting tothe 
Renuncer certain Lands whereinto he was appointed to be infeft by bis Fathen 
Contra of Marriage, and whereupon Inhibition was uſed before contradiingef 
the Chargers Debt, to the effect he might enter Heir to thoſe Lands, Jan, 23, 
1627, La. Ogilvie contra Lo. Ogilvie. Bur in the like caſe, Hope, Lnhibition, 
Thorntoun contra Baillie, Had: June 15.1615, and the like, Had. Nov, 30, 169 
Adamſon.-contra Hamilton, the apparant Heir was ſuffered to renunce to be Heir 
to his Goodlire, except as to thoſe Lands which his Goodfire had giſponedto 
bis Father inchis Contract of Marriage, whereupon Inhibition was uſed : which 
the Lords found a ſingular Title conſiſtent with a Renunciation of the Heretage 
ex titulo univerſali, The Exception upon Renunciation to be Heir, is elided, if 
the Defants Eſtate be burdened with che Heirs proper Debt: which is taken of 
by the duply of purging the ſame: of appears in the Decifions before adduced, 
The ſaid Exception 1s allo clided by the Reply, as behaving as Heir, albeit the 
ſame were libelled as a ſeveral paſſive Title, March 18. 163 1.Bennes contra Benn. 
- 25. TheEntry of Heirs,is either of Heirs general,or Heirs ſpecial, The former 
requires only a general Service, which is neceſſary toall Heirs, except Hein 
Tacks, Penſions, and Heirs nominatim, immediately ſubſtitute in Bonds, But 
Heirs of Tailzie or Proviſion muſt be ſerved, that it may appear that the Hein 
to: whom they are ſubſtiruce are failed 3 and therefore the only Child of aMarte 
age was found to haveTitle to purſue Implement of the ContraQ of Marriage 
ſerving Heir of the Marriage cx proceſs, July21.1676.Hay of Drumelzier cont; 
of Tweeddale.' The general Entry of Heirs proceedeth1hus,a Brieve is takenoWt! 
ofthe Chancery of courſe without Cication or Supplication, for ſerving ves” 
Perſon neareſt and lawful- Heir to ſuch a Defun&t. It may be direRed tow 
Judge ordinar at the Parties option, albeit the Defunt nor the Heir never WO 
within that Juriſdiction, March 6. 1630 L., Cashiben S:pplicant, The 10” 
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” W api Caſes where an antient or important Service is required,: chooſe the Judge: '; 
NE Eng forebe Aﬀair + And what! Baleven gals of: county thay 619 he; 
of: zo afly:Judge deſired 3 butthey-aze cafily Advocat,: and remitted to theMa- 
"  atwith Afeſſors in caſes of difficulsy, To oF 


Therenor of the Brieve, is by way'of Precept from the King tothe Judge: to 
enquire per probos@« fdeles homines pairis, that lueh a. per ſon died at the Faith and 
Peace of: our Soveraign Lord : And that the uſer of tbe Brieve, is theneareltand 


: LwfulHeir - So this: Brieve, hath only thele two heads 3 and tþus/not only Heirs, 
"if Line may be ſerved generally, bur alſo Heirs of Conqueſt, being-toſucceed to 


7 'Reverſions, hererable Bonds, or the like Rights, not havinggglofeftment, or re« 
icinz aſpeciall Service : Hope Succeflion,' Earle: of Duwbars Heirs. And no 
doubt, 'Heirs-male may be ſerved generally, that-.they-may ſucceed to the like 
ights which may be conceived intheir Favours, and whereunto they can have;no 
ather Acceſs. And for the ſame' reaſon, Heirs of a Marriage mayallo be ſerved, 
ad Heirs of proviſion in Bonds, | | Fe Jab. 1 
General Services, uſe to beincluded jn ſpecial Services, ay- Members thereof; 
nd a Retour to anAnnualrent, ng / x be granted to Heirs. whatſoever,..and 
hat: the perſons retoured Heirs in the 


id Annualrent, was found to ioſftruc bim 
xneral-Heir, though it did not; bear per. expreſſux, that he was Heir generally, 
tuc/only in that Annualrent : Feb, 9.1676. Drummond contra; Stirling, 'The: 
zeceral Service of Heirs being retoured, doth fo eſtabliſh Rights not baving Ins 
kfkment ( as Diſpoſitions,  Heretable Bonds, Reverſions, Appriſings, and Ad- 
Judications Jin the Perſon of the Heir ſerved, as that no poſteriorHeirs can'have 
kight thereto, unleſs they be ſerved Heirs to the Perſon laſt ſexved Heir, though 
the Right Rood in the name ofthe firſt Acquirer, and not of the laſt Heir yas an 
Hererable Bond or Reverſion remaining in the name of a Father, to. whom his 
adeſt Son was ſerved Heir generaliy;:.who dying without Iſſue, the ſecond Bro- 
her muſt be ſerved Heir to his Brother, and. not to his Father therein-z as. was. 
thought by all the Lords after Diſpute inpreſentia, albeit the matter was agreed: 
WM rihourdeciſion, Spot/. Heirs, Captain Rollo contra Stewart of Gazrntullie, The 
raſon is, becauſe the general Service is a compleateſtabliſhing of the Right in;the. 
Paſonofthe Heir - and therefore as in ſpecial Services the Heip is ſerved: to him. 
wodicd laſt veſt and ſciſed as of Fee, whereby. that Right js eſtabliſhed 3-ſo.ia. 
thegeneral' Service;; the: Heir muſt be ferved to bim, in whoſe Perſon. the Riche 
ood laſt, ' And though in ſpecial Services,. the Heir cannot: be ſerved tohim. 
who is laſt ſerved ſpecial Heir, unleſs he had been alſo Tafefts, The. Reaſon there, 
ave #'s, becauſe the ſpecial Service as. an incompleat Right evatiiſheth, and tha; 
, if (u2t” dpparane Heir muſt be ſerved again 'to the ſame DefunQ, but. it is not (0. 
n-general Services, | | : »{6 0. Har +0 
86.” The Entry of Heirs to Lands or Annualrents, the Fee whereof is by:In>. 
kkment; is either by confent of the Superiors: voluntarly, or.by, Law. The 4 
former is by the Superiors Precept, which from the initial words: thereof, Luia » 
uh clare conſtat, 8c. -is called a Precept of Clare conſtat,; by: which the Superior - 
Knowtedgeth, that the DefunR died laſt veſt and (eized in ſuch, Landsor An» 
Wlrents, -and that/the ſame are holden of him by ſucha Tenory and that the 
Winer of the Precept is neareſt and lawful Heirto him inthefaid Lands, gc. - 
adthat hes of lawful Age for entering thereto'g And therefore commands his = 
Wliffto Iofeft him therein; Infeſiment being paſt accordingly, giveth that — © 
Ping the Real-right of the Lands'or: Annualrents,if done. by the right Superior, It 
WM a\ſo conſtitute the Receiver thereof Heir paſſzv?, and makes bim lyable to his 
wcellors Debts - But it will noc conftitute or infirut him-Heir aZiv?, or 
WOtbim an aQive Title to-purſue-as Heir. Yea, it will not be-a ſufficient Title 
MY ®the Realeright of the Ground againſt any other Party, than thoſe who ac- 
MO vicdge the Giver thereofto be Superior, and the Receiver to be Heir.:\ For 
Pon any other colourable Title, they queſtion any of theſe; the Infeftment 


Nana 


' 88: 80 Inſtitutions of the Lawiaf Scotland. Ul 
ard Phecept' of Clere Conflat wil nor be fuſficient alone, unleſs it have obwings. 
che benefite of # Poſſeſſory Judgmentos Preforipeion.. 1 1 1110 flaw. 
-- $77" Like wnito this is the Ariteyof Heirsgawithin Burgh Royal, by Heſp: and; 
Staple, according to the Cuſtom of Burgh, which is inftruted by the: laſtm.. 
Ment te Seafin” only,” without other Adminicles, Nov. 13. 1623, tMerfbah egy. 
tra Merſhal, > 01 cry r1629;'53//ou: 'couna Snare. :. in: which caſe, choughs- 
Seaſin) by Heſp #nd'Staple, 'wis fuftainedromiftract an Heir: efive :: petit wy 
6tily becauſe” this Purſuer had'bren proven Heir poſſroe thereby, at the inſtance 
of that-Defenget: - # | i104 $2 7) I « $24. I; 87 2411.1 
- 237 The fectirefYEntry of Heirs ſpecially;/m Lands.or' Annualrents, 'is by 
Liiv. The Procedor whereof iv in this manner: Any Perſon may' ſummariyoh. 
tain) a Brieve," ont of theCharncHerie, inthe fame manner, as the general Briere, 
which $5 dire&ed' by way of Preeept-frotyirtic King, or Lord of che Regaliy y 
having Chipe! ated Chancelarſey whereby .the Judge to whomit is directed; xr: 
dained, by an Inqueſt upon Oath, to enquire, who died: laft Veſt and Seizeg,, 
#5 of Fee in futh Lands, 'or Annualtents : And if at the Faith ang Peace of dar 
Soverzipn'Lord;” and who is -hisneareſt andilawful Heir therein, of whom it is 
holden'm Chief, by whar Service,/-and whacthe: Value of it is, now, and inting: 
of Peacez; And if the ſaid Heir-beof lawful 'Age, in whoſe hands the ſame now 
is, from whattime, bow, by what Service, þy whom, arid through whatcaule, 
It's ticedlefs tobe Curious concerning the-number | of the hizads of this Brieve, 
ſome partstherevF not being diſtin, but explicatory ofthe former. 

29 Theſe Brieves are accordingly” dirett to the Judges ordinary, where the 
Eand; or Annualtent lyes, as to' Sheriffs, 'Bailiffsof Royaltie, or Regality, of 
BiyHfk of Burghs-royal. But"if there be juſt exception againſt the Judge or 
dinaty” of the Place, or if the Lands or Annualrents ly-'in divers Juriſdictions, 
and be ſo repreſented 3 Warrand- will be granted, upon ſupplication tothe Lords 
that the Dire&or of the Chancelarit, iſſue Brieves.to other Perfons,and frequently, 
in theCaſe of divers JuriſdiHions, they aredirected to the Macers. | 

2b. By vertue of this Brieve, the Jadge/ordinary, or delegar, to whomehey 
are direc; citerh Perſons ts be Members of Inqueſt, upon 1 5, dayes : And 
claimeth the Brieves at the Mercat Croſs, unleſs they be Served at the Micha 
#aff Court, when all the Free-holders are obliged to be preſent, and then the 
Brieye may be ſerved, without further delay, conform 'to the Act of Parhirqay: 

1.135, and' Par], 1503, cap, 94. where it is left arbitrary, to ſummonithe\s- 
[dn what days the Judge Server of the Brieve pleaſeth: Orpreſently, ifthe 
X 'Þctfons of Thqueſt preſent in the Tolbooth, :un- ſummoned, Butin:all cas, 
the Btieves muſt be-proclaimed'publickly, ar the Mercat-croſs, in plain Mera, 
where moſt confluence of people is gathered, ſo as it may come to the knowledge 
ofkll'PartiesHavingJatereſt, And: then, | that the ſaid Brieve be thrice cyed, 
plainly rogether: + whichis by three ſeveral Oyeſſes, with a loud and audible yoic, 
before the reading of the: Brieve, and the Sheriffs Precept thereupon : and-exch 
Oyes'to bear asgrear- diſtance from other, as the cime required to give:the lid 
. Oyes, * thrice + and that the Officers of the Town be preſent. But it the Briere 
come to be ſerved ſo near whitſunday, or Mariinmaſs, thatthere does norte 
yeen a Mercar day, the Brieves may be proclaimed upon any week day ; theOff- 
cers and fix others/of che Town being preſent: Yer; either the day of Compt# 
rance/ or the day-of Citation isnumbered, as one of the fifteen, Fly 27; 1836, 
Matkulloch contra Mackallech,. There is no neceflity to Summon any Defender: 
in lien whereof, is the publication. of the Brieve; by Proclamation at the Mere 
croſs,” Yer wpon'the Sapplication of the Partie intereſſled, Warrand was granje 
by the Lords;tothe Director of the Chancelary;'thar no-Brieves ſhould beuiues 
for ferving Heirs' to ſuch.a Defunc, -unleſs they contained a Claule co cited 
Stipplicant, who'was' Donarat/ to the Defun's Baſtardy, Spots, de heredtas 
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he Tagueſt being called, confiſterh prrly [ {3h Perſons: againſt whom» | | 
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eprions are comperent, 25 againſt. Vicneſl : though | rai lib. 
ap-10-..7egrateth, char any perſon 1s admirted to be She of. the Uriqueſt, whoſe 
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pot 40 1ch,. though they be got pareFcprie, nd 
' £o_be_ ſerved, neither of the Vicinity, or, Nelghbour: 
war atenc and ancient Cu om theſe SErRSs, Yet he acknow'edgeth,: thar 
r was fo ofrdinarly,, eſpecially in the Service of Noblemcen { and Cuſtom hath 
continued the ſame hicherco, - But, choſe of rhe Neghbouchood FESToed : be. 
aule; 25 C747  obſerverh jo that place, Inquelts are, in, the middle, betwixc 
Judges and Wuneſſes, 'partaking pare of them both, tor two or more of cher, 
F their prog er Koow)olge, il be A for Wirnelles, in the matter of fay 
d upon. their declaration, all che reſt will Setve Ofrmative, without any other 
ON And t is like they have been of old, ſole Judges in Brieves, the 
Tydge ordinary, having no more power, but tocall ahd. order chem., : And they 
yet. with the Judge ordinary,or Delegat,. as Judges : for they mult ſet ve, and 
d lometimes ſeal che Service with him, _ © er Speedy 
"22+ The Inqueſt being {ertled, the Heir apparant gives in his Claim, . craving 
e ſerved Heir to his Predeceſſor, in ſuch Lands, or. Anaualrents - and therewith 

Brieve and Executions thereof, together with the inſtructions of the ſame, 
"33, The Brieveand Claim xre as a Libel, againſt which, any Parry compea- 
g, and found ro have Intereſt, may propone their Exceptions ,- which are ma- 
ny more than thoſe, contained in the ſaid laſt AR of Parl, 1503.cap, 94. . And 
c>& againſt the Executions, .as .being blotted in the, date, or other. Subſtantials, 
2nd ſo null 5 which thereby may not be mended, 'as other Executions: as the 
Name, and Sir-name of the Followers,: and of the; Netenderz" the .Name of the 
Land, and Cauſe upon which che Brieve was purchaſed, .. Which ws found,nor 
bily to extend.to che blotting of the Brieve, bur tg the Executions thereof, 7uly 
.1633,, Mackulloch contra Martonn, . Or as not proclaimed upon bireen days, 
ich Kh will be relevant, by way of Reduction. . Or that the Defun& was Ba- 
d,and had no lawful Iſſue, Or, chat the Purſuer of the Brieve is Baſtard, and 
| pepable of Succeſſion ; wherein, if the Proponer be more ſpecial, and pregnanc 
than the apparant Heir, in his allegeance of being neareſt and lawtul Heirs he 
L be preferred, Exceptions alſo are competear, as to the point of Right, by 
oponing, and .inſtruQing, that the Defun& was denuded of the Fee: but Ex- 
teptions upon paralel. Rights, chat the Nefun& had nox a good Right, are not 
tomperent here, And alſo Exceptions upon the age of the apparant Heir, or his 
bene forefault, or. Rebel, &c, are here competent : and likewiſe ObjeRions 
| ng Debates, upon IaſtruRions and Writs adduced, for proving of the Claim and 
iead of the Brieve, In which caſes, if there appear Difficulry, or Tacricacys 
the Lords upon Supplication, . will conſtirute Aſſeſſors, or grant Advocation, of 
the Service: and after diſcuffing of the points i» jore, will remic the ſame, either 
tothe (ame, or to other Judges delegat. Bur no Obje&ian or Exception will 
deadmicced,unleſs ic be inſtancly verified; becauſe this Brieve is no Brieve of Plea, 

Pol, 1503, cap. 94+ and theretore cannot admit of Terms to ptove Exceptions. 


©» 
M3 
| 


he 


T) 


ESESESESS SES r 


EERES 


_ a;34 The Debates upon the Brieve being diſcuſſed, the Purſuer chereof muſt 
of B96. 2nd inſtru ſufficiently the Heads of the fame, As firſt, that the De- 
| met died laft veſt and feiſed, as of Fee, at the faith and peace of our Soveraign 
- Lad: which comprehend, fiſt, the Death of the Deſun&, which is ordinarily 
Mt oven by che Knowledge of zhe Members, Notoriety, or common Fame, with= 


F Muaeceſlicy co inftru& rhe ſame, by occular Witneſſes who ſaw the DefunRdie, 
© ®* buried. * But in caſe of the Defuncrs Death our of the Countrey, or it it be 
Mdijous or controverted ; the teſtimony of Witneſſes, or proper knowledge of 
ro, at leaſt, 'o} the Inqueſt, or Teſtificats from' abroad, eſpecially from the Ma- 
giltats of the Place where the Defunct died, or was buried, are requiſite: or 
0n Fame, as to perſons who periſh, or are killed, , The. ſecond-point of 

Nnn 2 ehis 
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_ this Head is, that the DefunR died Laſt veſt and ſeiled,. as of Fee: which'mus” 
be inſtructed, by production of che Intefrmenc, ſpecially che Inſtrument of $6. 
fin, and warrant thereot or ground of the ſame: For though is antiques the 'yh 
Precept cannot be ſhown, yet the Charter, or Diſpoſition, will be a ſufficient Ag. 
minicle, to corroborat this Sexfin, that it be not accounted only as the affertigh 
of a Nottar: Yea, there isno doubt, but fince the Act of Preſcription, confs. 
quent Seaſins'having the Courſe of tourty years, may inſtruct this point : bein 
ſufficient even in the caſe of Competition, which is much exacter than thi, 
Spotswood obſerveth upon Retours, that in Anno 1547. a negative Service wy 
reduced, upon production of a Tranſumpt of the Detuncts Seafin, out of a Ptg. 

tocol tran{umed beforea Commiſſar, with a Decreert againſt the Superior; bearing 

to have confeſſed, thac he had intetr che Detunce, ' But here the inſtruing x 

Detunces being once inteft, 'will inter a Preijumprion, that he ſo continued, 2nd 

ſodied infetr: unleſs the contrary be proven, that he was denuded, . The thirg 

point in this yead, That the Detunct died ar the faith and peace of our Soyeraivy 

Lord, is alſo preſumed: quis qued ineſfie debet preſumitur, And therefore nee 

no other Probation, but layeth the burthen of Probation upon the Alledger inthe 

contrary, viz, Thar the. Defunce died Rebel, or that he was Foretaulred, a Pr 
his Blood arrainted : which may be elided, by the Replyes of Relaxation, Dif. Wl 

penſation, or Reſtitution, But there ufeth no notice. to be taken of Rebeljiog c 

upon civil Debts.: but only open Rebellion of War, .or upon Treaſonable Cay, % 


rC 


ſes, whereupon the Defuuct was declared Fugitive; which makes the Defunce, W 4; 
as to this point, not todie at the faith of our Soveraign Lord, Nov, 21, 1626, i (6, 
Seaton Supplicant. 2] near 


35+ The ſecond Head of the Brieve, is, That the Purſuer is neareſt and lay, I 44 
ful Heir co the Detun& in theſe Lands z Which reſolveth in two points: Firk, 163 
that-the Fee was provided co ſuch Heirs, as are contained in the Claim, whethe Wl ye; 
they be Heirs of Line, or of Conqueſt, Heirs Portioners, Heirs of Marriage, Wl yhe 
Heirs Male, or of Tailzie and Provifion. And this can only be inſtruQed by MW j he 
the DefadR's Inteitment, and other ancient Evidents, where, i» dubio, the Pre: 159, 
ſamption is always for the Heir oft Line, So that it it be nor ſufficiently inſtiugs Fug 
ed,” that the Fee was' provided to ſpecial Heirs, it will belong to the Heirs g& If ther 
neral, of Lyne, or Conqueſt according to Law: as it it be inſtruced by three WY +, 
conſequent Seafins, which ordinarly do not expreſs the ſeveral Kinds of Heis, Wyho 
Theother point of this Head is, Thar the Parſuer of the Brieve is neareſt lawful I [jet 
Heir : which fomerimes alſo is inftruted by the Infefrment + As when the Pete Of conti 
ſon to be ſerved, is a Member of Tailzie nominat:* As it the Infeftment beat I jig } 
Land, or Annualrents, to be granted to the Fiar, and to the Heirs of his Rody; Þ in ref 
Which failing to George his Brother, &c. George purſuing a ſpecial Service, needs I rig 
no further inſtcuRion : becauſe, that he is George, the Defunds Brother, palleth I there 
without probation as Notorium, Bur ordinarly the Propinquiry of Blood tothe 37 
Fiar, who died laſt Jntetr, or co ſome Member of Tailzie ſubſtitute, muſt be I yher! 
known to the Inqueſt or proven, For proving whereof, the Relation muſt be I the 
particularly condeſcended on, according to the Line of Succeffion, mentioned id Bayſe, 
the former Tirle,as that the Purſuer is the Dejuncts eldeſt Son, or the eldeſt lawiil Fug 
Son of that Son, or that they are the Daughters of that Son, &c, ot the la 
ful Daughters of the Defun4,&c, And it will not be ſufficient coinſtrucr,or ſerif 

"the Purſuer neareſt lawtul Heir,w;chout condeſcending, Here alſo the Propith 
quity of Blood, being condeſcended on, and proven ; it is ſufficient, in whit Fi 
ſoever Degree it can be proven, though ir were beyond the tenth Degith 
Yea, any Degree being preſumed to be the neareſt Degree, uolels 3 Yew 
nearer Degree be inſtruRed,; for ic reſolves in this Negative, that there Yu 
no other nearer Degree; which as other Negatives, proves. it ſelf, And that lt Win, 
Purſuer is not only neareſt Heir, according ro Lineal Snccefſion, by Courſe 0 Þþ 

Law z but that he, nor none of the tntervenient Blood were Baſtards, or a” op 


__ xx 471 
© Children, ( which is inſttuRed ſufficiently by common Fame, or being {0 

"holden and repute, in the Intermediats) it will be ſufficient, that nothing is 
koown to the Inqueſt on the contrary, unleſs Baſtardy be on the other part al- 
ledeed and inſt;ucted, This Propinquity of Blood is proven, either by Writ, 
orby Rerours, Intettments, or Deſignations, or Acknowledgments of the Fiar 
jor the rime, bearing ſuch a Perſon to be of ſuch a Degree, or Relation to him, 
And in antiquzs, Writs bearing {ſuch Deſignation and Acknowledgment, even 
by others ot Fame, will be ſufficientz For there is not equal evidence of Fame 
requied in all Caſes, And therefore, when the Fee is to fall Caduciarie, and 
to ceaſe from the Fiars proper Blood, leſs Probation will ſerve, than when the 
Competition is berwixt divers perſons of the ſame Blood , or at leaſt Members 
of the ſame Tailzie: amongft whom the pregnanteſt Probation will take place, 
G the Service and Retour of the Earl of 4irth, then deſigned Earl of Stratheryn, 
ms reduced 5 becauſe the Propinquity of Blood was nor ſufficiently inſtruced : 
which could nor'be known by the Inqueſt, or Witneſſes, the Progreſs thereof 
being far paſt memory of Man and Hear-ſay, or common Fame was not found 


Propinquity of Blood ro David Earl of Strathern, Son to King Robert the ſe- 
cond, or to Exphem, only Daughter to the ſaid David, and Patrick Graham her 
Spouſe : which Progreſs not being ſufficiently inſtruted, the Right remained 
with the King, as the unqueſtionable Deſcendent of the ſaid King Robert the 
third, and ſo Heir of his Brother, the ſaid David Eatl of Srathery, So that no 
ather lawful Ifſue, being proven of the ſaid David's own Body, nor of any other 
nearer Brother ; all his Right remained with the King, as deſcending jtrom King 
Iubert the third, who was Brother to the ſaid David Eatl of Strathern, March 2.2, 
1633. the King contra E, Srrathery, There is another Exception agaMſt this 
Head, that the Purſuer bath ſlain his Father, Mother, Goodfite, Grandfire, &c, 
whereby he, and a!l his Iſſue are excluded from the Hererage of the Party flain, 
ihe be Convidt thereof by an Afſize, and the next Agnat may be ſeryed, Par/; 
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Fugitive, for not appearing to underly the Law, in a Dittay for Slaying his Mo- 
ther, Feb, 3, 1674, Oliphant contra 0/iphant. 

36, The third Head ot the Brieve is, of whom the Fee is holden in Chief, or 
45, Who is immediat lawful Superior thereof : and this muſt alſo be inftruced by the 
lafefrments - whereby the Giver of the laſt In{eftment will alſo be preſumed to 
ere FI continue Superior, and the Inqueſt will ſerve accordingly z unleſs another Supe- 
Xa. F rior be inſtrued, or acknowledged by the Purſuer, which Acknowledgment, 
dy; FN areſpeR of the Purſuers hazard of Dilclamation, and that the ſubſequent Supe 
nors Rights are in bis own hand, and he cannot be prejudged by the Service 
therefore that point will be.ſo ſerved periculo petentis, | | 
the Þ 2, The fourth Head of the Breive is, by what Service the Fee is holden, 
| be Ml whether ic be Ward, Blench, Feu or Burgages which alſomuſt be inſtcucted by 

the Evidents, And if nothing elſe appear, the Fee is preſumed to be Ward, be- 
d 10 Beaſe thac only is the proper Fee, and all others are impreper, declyning 
rom the nature of Fees; and therefore are not preſumed, but muſt be proven: 
And as Craig obſerves, [ib,2,dieg, 17. It will not inſtruct the Feenot to be Ward, 
ph it contain a particular RedJen4o, of 2 Cane or Dutiez yea, though it bear 
Mo omni alio ſervitio & queſtione ſeculari: unlels it expreſs the ſaid Reddendoto;be 
ame of Blench Dutie, or in name of Feu Dutiez So an Inteitment, bearing a: 
Miicular Duty payable at Whitſunday, and Martinmaſs yearly, cum ſervitiis in. 
ws noſtiis debits: & conſurtis;was found to be a Ward Holding, Hope,de Fes» 
” WY enovatione, Williamſon contra Thomſon: And an-Infeitment bearing ſex dene> 
WY nnine cane, with a Taxed Marriage, was found Ward, Feb, 7,1610, As 
$5 tefolved by Oliphant the King's Advyocar, in a Conſultation with the Bi- 
pot St, Azdrews, for entring the Lord Lindſ« to the Lands of Strathers. 
| Non 4 38, The 
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ſufficient, Neither were the Writs produced ſufficient to prove the ſaid Earls . 


1594, cap, 220, Which was not ſuſtained, where the Slayer was only declared 
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| a2 Inſtitutions of the Exwof Scotland. Lib 


38; The fitth Head is; The Value of the Fee how, and in time bf be 
The reaſon of Inſerring Bf this Arricle, .s; becauſe there is due to the Snperighd 


years Rene of che Fee, for the etitry ofthe Heir; which is Talled the Reliefy yi 
which totmerly, Tirle Saperioricy, And that it might be conſtarit; and liqht« 
dar;thete was a general Valuation of the whole Kinzdom; which is called the ly 
Retour, of old Extent, Thereafter there was a ſecond Retour, cilled the y6þ 
Retour; or Extttit ; whereby the new Retour of ſome Shires was made the 
Triple, and fome the Quadruple of the old; Yea, different new Retonrs weig 
ia the ſame Shite, but there is no new Retoures in S9uthery Shires, apon the 
Botder; which were frequently waſted with War, and. lictle advicion in the wg: 
thery Shites; So the meanitig of the Article is, what the Fee is worth now,thar 


is; what the new Retour, or Extent thereof is, and what ic was Forth in the 


time-of Peace, or what is the old Extent thereof, Craig declares; he could he 
ver find Elear ſarisfaRion in tae'reafon of theſe expreſſions, eſpecially, why the 
old Retonrt is called, that which was fn the time of Peace, And he conjlh- 
rec; that becanſe our Fore- Fathers are ſaid to reſt in ptace; therefore, by the 
. ſame peace, is meant the r:me bf our Predeceſſors: Bur I conceive the matter 
may be better cleared thus; The Caſualirics of the Supertority wete, of old; thi 
Chiet Patrimony of the Crown of Scozland, and. were further exrehded rhan'gf 
late: and therefore it ſeems, that the time of the making che new Rerour, aut 
catſe thereof, was'the frequency of War, requiring an addirton of the i: oy4l & 
venue, And thovgh, through the alteration o! the Rate of Monty, neither 
the Rerours be now confrderable; Yet doubtleſs they were very conſiderable iy 
thoſe times. ' So that by quid v4ler nuncs is ro be underſtood in time of Wars 
which time the new Retour was made - which is the more evident, by the oppy: 
ſite riember;whst was the Value in the time of Peace, Sothat the old Recou:h 
ing thatValue which was before the necefficy of heighrning thereof, by theWar; 
isfitly ſaid to be that which' was in'time of Peace:and the new Retour, that w 
was made ih time of War, And immediatly afrer the Conſtitution cheteof, rf 
Brieve was made to expreſs it, by the then preſent time, Nunc: which hath 
been always ſb continued, becauſe the Style of Brieves is not to be altered, Thi 
is the more evident, that the Bordering Shires, which were trequencly waſte) 
by Incurfions,- were not altered in'their Extent: So that it hath been mideid1 
time of Wir; The tiew Exrenr is nbt only the Rule of Relief,but of Non-ehf 
in Lands holdeti Ward, arid Blench 2 tor the new Retour Mail is only duetiff 
gene?) Declatator, But in' Feu' Lands, there 1s only regard- to the Excenty ft 
during'the Noh-entry rhereof, at leaſt before general Declarator, nothing is'd 
but rhe Fee. Duty, ahi che Duplication thereot for the Relief; Anunſtens 
had nodifferedice, before or 2fret Declararor: and therefore were :alwiſe Retour 
co. the full Value of the Annoaltenr, and was thus expreſt; quod water ſeidfith, 
Which is well alceted by the AR 22; Seſſ, 2, William and'Miry, that the while 
Annbaltents ſhall ofly fall to the Superior by the ſpecial Declarator. | 


$9. The fixch Head is, Whether the Purſaer be of lawful 4ge; wherela NY, 


muſt diſtinguiſh'berwixt Ward-Holdings and other Holdings,” Blefich, Flu ® 
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Burgape,: E6t in'thele, ary age is lawful age, bur in Ward Holditigs; bem wpba f 


the Soperior' by verttde of the Ward, hath che profic of che Land; durinttl 
Heirs Minority ; - therefore they carnor enter rill their Majority, at which tl 
only the Heir-is' of tawfu} age + which in Men'is, twenty one years complearal 
in 'Women.fourreen yeits compleat, Had. Fan, 27, 1610; - L. Kilbirny rolls 
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Fairlie,. Yer it the King, oraty other Superior give-Dilpenſarion of rice 4 
the:Setvice-will proceed; but the benefir:of the Ward, continueth with'rhe Wie, 
iot, -by the Diſpenfation'in'the Ditpoftridn, The Heirs age muſt alſobeBBUp, 


ſtdKedrro: the Ihnqbeſt) either as being Notonr; by InſÞeMion'of che Perſons 
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fofflc would b=ridicatous; topfove Gray: headed Helr co-be Major, bur inWigh/4e. 


Wiicaeſfes;: of other ſufficient Adiminicles; aft'berthibired, 
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. 43, Retours/are otdinarlyangulled. and reduced by a great. Inqueſt, of (,, 
five Members, who do enquire, not only concerning che Verity, and Suffic Bk i 4 


.. of the Retour; bur alſo concerning the Ignorance and Malice of the Faroate; jg) Wt 
: po af iſa: which is.not always inferred, when the Retour is reduced, Ay ;{;, Wu 


tound, that the DefunR died not laſt veſt, and ſeaſed, as of Fee, by inft:gy Wh 
Ring that he was denuded, Fly 7. 1663, Mow contra Datcheſs of Bucclengh, O% [0 
that he died notat the Faith and Peaceot our Soveraign Lord, by inſtruding cha. n 
he was Forefault; or that he was not neareſt and lawful Heir by inftrudin Work 
nearer Heir : is no Error in the firſt Inqueſt, ſeingtheſe-points were preſumeg 
and needed no prohation. Andinlike manner, it by ReducQion, there be a mors Watt 
pregnant Condeſcendence and Probation: for another Party, than for the Heig-Whi 
ſerved; it will be no wiltul Error, unleſs competition had .been at the time of the Wit" 
Service, Bur it muſt be an evident and groſs Error, in the poſitive Probatign 
ſpecially concerning the death of the Defun&, and his being once infeft ; 4hx 
Pecial Relation, and Degree of Blood of the Heir, his age, and the Extent of 
the Fee, which though the point of leaſt moment, yer will annull the Recour,Bge Wh 
it there bea probable cauſe for the Inqueſt, as by produQion of. Writs conrainins M 
wrong Extents, they will be declared free of willful Error, Spots, Retour, gw 


- contra Scot of Hartwoodwires, The manner of reducing of Retours, is, by'y Ki 


Summons of Error againſt the Aſſyſers before the Kings Council, which is no W#: 
the Lords of Council and Seſſion, Parl, 1471. cap. 47. A 


wy 
& 


44. Though it be the ordinaty way to.annull Retours, byagreat In queſt;yerthy e 


| Lords do fometimes ſuſtain ReduRions:thereot as erronious, by Witneſſes before 


themſelves, withour a great Inqueſt, F#ly 5.1663, Mow contra Datches of Buccleush) uho 
45. The ReduRion of Recours being of ſuch hazard to the Members of My 
queſt, it is Statute Parl, 1494, cap 57-: That they ſhall nor be reducible, butiie 
within three years atter the Date, fo as.to/infer Error againſt the Inqueſt - 4#au 
beit chey may be reduced, as to render the Retours' null in themſe]ves at aoytii 
time, within ewenty years atrer they were deduced, Par/, 1617, cap, 13. Whichit 
A& reacheth. only Retours after it, but not Retours. betore, and ARions 2040 Wilp 
the ſame, which Preſcrive by the general AQ of Preſcription, Parl.1617, cap,18} 
as was found Nov, 28, 1665, Younger contra Fohuſftoun, _ 
46, . The Heir being thus ſpecially Served and Retoured, if the Fee immediar Wit 
ly hold of the King, he doth thereupon obtain Preceprs out of the Chancery; of Wap 
courſe, without Citation ; commanding the Judge ordinary of the. Place whey 
the Fee lyes, Sheriff, or Baillie, to give Seaſin to the perſon Retoured capiend/ WW 
ſecuritatem, taking Security tor the Non-entry and. Releif due to the King - {or 
which the Judge ordinary is comptable in. Exchequer, unleſs the. Profites belong 
to himſelf as Baillie of Regality, If the ſaid Judge ordinary do not grant Seal WW 
accordingly, the Lords upon Supplication, and-Inſtruments of his. Diſobedience Wu 
will granc Warrant co the Direor of the Chancery, to iſſue Precepes to anorha! Wu 
perſon as Sheriff in that part, ſpecially-conſtiture, without firſt uſing Ho ing! the 
againſt the Ordinary diſobeying. , Spotſ. David Balfour Supplicant, Theſe Pw 


1 


_ cepts, becauſe of the Clauſe capiendo Jecuritatem, were found ro make both'thi! 


perſon of che. Heir, and the Ground lyable for the Sums due thereby, though I" 
feltment was never taken, Sporſ, Sheriff, L, Stobs contra -L, Lowriſtoun, This 
Seaſins are appointed ro.be given by the ordinary Clerk of the Juriſdiion; Fall 
I540, Cap 77. Parl. I567, Cap. 27. Pard, 1587. Cap. 64, It the Fee be holdedh fe 
of any other Superior than the King, if he do- not, willingly grant Infeftmeas ue 
upoh fight of the Retour ; the Heir will of courſe.get Precepts out of the Chan 
cery, to Charge the Superior to Enter-and Infeft the Heir ſo Retoured-: witli 
containing allo this Clauſe in favour of- the Superior, faciends webs quod 4 Sn th 
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"Wield Deciſion, Copringtoun contra Keire, | 
1 Wi The Certifica:ion of loſs of the Superiority during the Superiors life, 
- of Wighitwould ſeem to extend to allthe Cafualities of rhe Superiority befalling' 
ie WTontumacy ; yet it was found only to extend tothe Non-entry, which 
| waved by the immediat Superior, who ſupplied the place of the mediarSupe=. ' 
- {or WF but that fubſequent Wards and Liferenc-eſcheats, did notwithſtanding be: 
lon WO the rniniiediar Superiors, Had. March 24. 1623, Hay contra L. Achnames; 
cali Winch'Caſe it was alſo found, chat the Feu and Blench-duties contained in rhe 
Lend, did no ways fall by the faid Certification? which is cleat, becauſe 
ha Wwe not Cafualitics of the Superiority- But whether theſe Caſttafiries wilt 
io loft duting the Life of the cofmumacious Superior, as the Certification” 
mw import, and will belong 'to the' mediace Superior ſupplying his. place, is 
Car : becauſe if the Negative hold, ' the Certification which ſeems (0* 
hell WH Thenext Reafon of Suſpenſion of theſe Charges for entering of Vaſſals,” is," 
1 Ene Heir retoured doth not produce the ancient Evident, that the new Pre-' 
ew Wthe Superior for odedience may be made conform thereto. This Keaſort 
mentiepelled, 'Hud, Nov. 14, 1609: L. of Drum comra L.'of Ley. *' And though 
Wh have been admitted, becauſe of old Infeftments were fimple 3 but now 
inPSthey are clogged with many Proviſions, which fall utider the Service of the 
{e-WRthiere is reaſon thatthe antient Fvidents ſhould be ſhown with che Retour, 


;wFFPUUSE Provifionsin the Precept offered to the Superior z/ otherwiſe the faig: 
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_ * upon, will be ſufficient Rights, without ſhewingany elder. And'ſeing ita 
. Vaſſals duty to ſhow his Holdings to. the Superior,. there can be no time fo 6; 
at the Entry, A tbird Reaſon of Suſpenſion of theſe Charges, tiſeth to be vw. 
the Superiors Right to. the Property by Recognition, or upon Improbatian off 
the Heirs Retour. Which, if Decreet be not paſt thereupon, will be repelled. 
only reſerved as accords: but will not be ſuſtained upon aReaſon of Prejudici 
ty of a Reductionat the Superiors inſtance. Sporſ. Sheriff. L. of Taich contra fu Mb. 
Craig. Liv. 2. dieg. 17, moveth this Queſtion, when one Perſon is the Fiar, wifi 
another Liferenter of the Superiority by Reſervation of his F rankatenement, ar 4 
Liferent ; and the like is, when Liferent is by ConjunA-fee « Of whom in th. 
caſe ought the H-ir craveto be entered ? *In which he relates, that the Lords i 
favour of the Vaſlal, foiind in the Caſe ofCra»ſtour, Brother tothe L. Cranſlay 
' that the Heir might enter by any of them be pleaſed, being without detriment; 
Either of them. .. Asto the Caſualities of the Superiority, how far ſuch C:; 
ties belong to Liferenters, Yid. Title Liferents : _ 
50. There is anotker weighty and ſubtile Queſtion in the Entry of 
Whether that Perſon who falls to be neareſt Heir at the time ofthe Defundyg 
- ceaſe, may not then. be entered, though there bea nearer in Poſſibility, gri 
Hope There is no queſtion but when a nearer Heir is really or probably in Beig 
in the Womb,though unborn 3that the Service muſt be ſtoped ill the Birth, fol 
in all things.tendingin favours of thoſe unborn, they are accountedas born: wi 
that not only for preſuming that there is. a living Child,. not a falſe. Coney 
tiong but preſuming that | it -is a. Male Child, not a Female. And there 
Daughters of a DefunR-cunnot be ſerved Heirs, if there be a probability ofa pM - i 
- Þumas Child, who is preſumed to beaSon : whereby they will be excludedtili | 
the contrary appear, 1t was ſo amongſt the Rowars, who therefore ſent thi. * 
Womb in. Poſſeſſion for the Child. ., But withus, the. Fee of neceſſity muſt.nÞ | 
main in Nen-entry: and the Friends or neareſt Agnats of the Birth, as Bro-twallif « 
may continue the Poſſeſſion, But the difficulty 1s, when the nearer Heir id [ 
poſhbility,and neither conceived nor born 2 and this occurs fpecially in' two Ca i 
Firſt, in.the Caſe of Heirs aſcendent ; as when the Father ſaccceds to the. , 
having no. Iflue, . Brother, or. Siſter; For in that Caſe, though at the Defupliſ- 7 
death, there be neither Siſter nor Brother gotten or born g yetthe Father aliſÞ hþ 
have them after. So thar the Queſtion will be, whether the Father may enah 1 
immediatly upon the Death of hs Son, baving no Children, Brother, norSil 
boro, norin.the Womb; or if he muſt attend the future poſlibility of a-ſupe 
veening Brother or Siſter? The other Caſe is in Heirs of Tailzie,  whereob-thel @ 
was a notable inſtance, long debated in ammo 1647, and-1648, on this occalia}”- 
The L.of Blackwood married his Natural Daughter Marion Weir, having nog 


TE $ 


died without Iſſue: So the Zueſtion was, whether Bannatin's Heirs ſhoulduſj ihe 
ceed, or ifthe Succeſſion behoved to be pendent, till it appeared, whether tuny "ul 
would be any lawful Heir'of.the Body. of the ſaid Maries Weir, who was no Meng. bat 
bervf.the Tailzie, her ſelf, but only the Heirs of her Body., The whole Num Rot 
(op reſalted inthis Poine, Whether whilks failing was to be underſtood) nel 
depreſenti at the.time.of the Fiar's death, or failing ſimply as being exiſtent" wht 
time... The matter was not decided, but tranſated, whereby Mariow Wai bs Wi 
iog married to Wiliam Lowrie, , and having Children during the dependency wut: 
the Plea, . the matter ended 'by TranſaRion betwixt the;Ls.of Corebouſe, pho my Fr 
Major: Bannatins Heir, and Wiliamw Lowrie taking Burden for his Hein On 


other lawful Huſband; which failing, to the Heirs of Bazative. The Minh tvi 
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% dl g's 3 That ; Wikies Lowrie ors thi | if 7 pay Te "on und 
all. wed. out upon ykaninevicgsy of- the. 0 
, - I; Ft is was 2 very peer Tranla&ion to. the ſame cffc, as if the Clauſe inthe 


Ton had been interpret thus; 'That failing Heirs of Marion Weir, thats, ſo 
at g 23 the Heirs failed, the Major's Heirs ſhould ſucceed to him in the Tailzi- 
ed eſtate. So that w here there became to exiſt Heirs of Marion }Ycir, both, that 
ſhould ſucceed to Major Bannatine's Heirs, to wit, Corehouſe who was ſorv- 
hy. Heir of Tailzic tohis Brother Major Barnatine; and ſhould exclude Corehon/e 
"his Heirs of Line; Whereby the Fee ſhould never be i= pendenre atthe death 
"of the 14ſt Fiar, but that Perſon ſhould be entered as Heir of Tailzicz who at 
Im - the death ofthe DefunCt Fiar, or at the'time of the Service, was neareſt Heir of 
nol the Tailzie - whereby Corehoyſe ſhould fucceed as Heir of T ailzie to his Brother, 
ſais becauſe at bis death, neither of the two former Branches of the Tailzie wete ex» 
""Iſent, vis, the Heirs betwixt the Major and her,and Marion eirs Heirs by ano+ 
ind ther Husband, And therefore a judicious and juſt Icqueſt ſerving a Brieve for 
the Heirs-of Tailzie of Major Bannatine, could not but find that he died laſt veſt 
and ſeafed as of Fee, in a 'tailzied Eflate of Blackwood ;, and that the Mayors Heir 
Pet ine, to wit Corehonſe, his immediat elder Brother, was the neareſt Heir to the 
| Major by the Tailzie, there being no Heir of <Marion Weir then exiſtent; con- 
 teivedor born; ſhe being unmarried : For it ſhe had then had a lawful Child, 
thelaqueſt behoved to have ſerved that Heir, as neareſt Heir of Tailzie to Major 
Jammatire, them his Heir of Line. Neither would that Child be excluded 3 be- 
cauſe the Crild could not be Heir to e Marion Weir, while ſhe was on life : for 
Heirs in that caſe were only meaned, ſuch as might be Heirs if ſhe were dead, 
- Suppoſe then there had been a Son betwixt the Major and Marion Weir, who bad 
| been infeft as Heir to his Father, and died without Iſſue 3 Marion Weir at her 
'Geath having then a Daughter by aſecond Husband : that Daughter would have 
' ficceeded as Heir of Tailzie, albeit a Son of Marion Weir were in poſſibility, 
| and in the neareſt Hope, and to whom the title ofher Hcir would be moſt pro- 
| as being ber Heir of Line, or Heir fmpliciter : yer the Fee would not remain 
endente and vacant till the event of that poſſibility, but the Daughter would 
B frves as neareſt, at the laſt Fiar's death. And therefore, the I:queſt could 
t juſtly ſwear, but that Major Barnatin's Heir of Line, was bis neareſt Heir of 
* Tailzie the rime ofthe Service. For if"it (hould be objeRed, that there were a 
: > er Heir. in poſhbility or Hopez the Inqueſt could not demur thereon, -'be-, 
'Gilſe-an Heir 10 poſſibility is not, but only may be. © And therefore, the Major's, 
eir is the neareſt Heir of Tailzie, who needs not be ſerved Heir of Line tothe 
gjor, If the Major had an untailzied Eſtate, his Brother might renunce to be 
| Htirof Line to. bim in thar Eſtate, and yet might be Heir of Tailz'e to him inthe 
| Hilzied Eſtate, as being fill his Heir of Line deworſtrative 2 that is, the Perſon 
- who might be his Heir of Line. -* and thereforeafter Corehouſe his death, ifhe had, 
» Forty as Heir of Tailzie to his Brother 3 if the queſtion again had ariſen be- 
 Wixt Coreheuſe his Sonas his Heir of Line, and Marion Weirs Son being: then ex« 
| Menez an Inqueſt could nor jullly ſerve Corehouſe Heir of Tailzie to, him jin the 
"Eſtate of 5/zckwood : becauſe then Marion Weirs Son was a prior Branch of the 
Taki, and ſo behoved to exclude Bannatives Heir of Line, which was the polte« 
lor Branch, Thereforein Licu of this temporary Succeſſion of Corehouſe, reſolving 
1 hi 5 Liferent, as the Branches of Tailzies frequenly dog he accepted 20000 6b, 
4 $4 Ch was his Brothers true Intereſt, and denuded himſelf in favours of Marion 
3r; Son, the prior Branch, So we are Ieftin both to a rational Debate, with- 
| out deciſion. As to the firſt Caſe, we have already ſhown, both by Reaſon and 
; dice; Thar failing the Fiars Children, Brother and Siſters, his Fatherand 
"Srand-father ſucceed, and exclude their Collaterals. So; thence it neceſlarl 
py” -- Oooz follow 
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- eulty be a Reaſon againſt the Succeſſion of Aſcendenrs - becauſe the quelſtion is 


- Natural Daughter ſhould be ſubſtitute, in the ſecond Member, to the Heirs be. 
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Which is a principle, whereof mention and uſe bath been made frequently 
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*”  ._ Ingbornorunborn, may be 


fonal:Obligation rothoſe Heirs, ro forbear. Tet they were Heirs: and if contrary” 


| wo nes may be ſerved, CRF G7 {i 
' Therehath'a later Caſe occurrgd, and been determined an this accafion.,.. I 
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that theſe Aſcendetits may be ferved' withour delay, ;otherwayi i 
ng nd T ot | AS RET 4 lie bo Rt b : c E potfibility of the tifuc | of Men. c Ye. 6. 
they ſhould nor be cnrtred before tte veg ney, even though but inthe. 
Law affardeth no Remedy, Keverfion, or Reftitation, Neither can this gif. 


ly betwixt them and their own Children, and nothing operats1n favoyry of 

tir Brothers and Sifters, or their Defcendents. As to the other Caſe, in the 
Iftance propoſed, it feems the Suceefſion ought to have depended, till the evett 
of the lawful Ifuc of Harion Weir, Firſt, becauſe that had adetermined time, 
by the courſe of Nature, vis. ' The fifdech or fiftiech two year of her Ape, 44 
which time, the MMuc of Women 1s + 21 Tg s which'is not fo in the cis 
Men, S:condly, In Tailzies upon Contrats, and: for onerous caufes; reſpeg 
is to be had to the meaningand intereſt of the Parties ContraQers: and in dibjs 
pars mitior eff ſequends, And that ſenſeis tobe imbraced, by which the Provifi.: 
"ons can have ſome effe& : and not that by which they can have none, Where. 
by it may ſeem, that it was Blackwood's meaning, thar the Succeſiton of his owg 


twixt the Major and her * and that while theſe were poſhble, his Heirs ſhould 
have noplacez Otherways the ſecond Member had beeneluſory: For if by faiþ 
ing ofthe Heirs of the 4 ajor with the faid Mari-7,at the rime of the ſaid M. jy 
Deceiaſe; Marions Heirs, by another lawful Huſband thould take place, her 
ther Heirs could never take place; For ſhe could not have another lawful H 
band, at therime of the £1 afors her firſt Huſband*s Death. G 
Yet the Reaſons on the contrary are nolefs pregnant z as well in this Ca ©, i 
ja the Caſe of Heirs aſcend<nt,char the Heirs nearct at the rime ofthe Fiars Death 
ſhould have Right immediately to ſucceed - becauſe the Fee necefſarly muſt bey* 
to ſome Perſon, and it cannot hang in the. Air, *ona future OM ; 
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fore. Secondly, It that were the meaning, then at che time of the Major*s Death, 
the Lands were truely -»Uizs - and ſo as caduciery, behaved to fall tothe KING 
as witimas Heres, But if it had been ſo expreſt, that no place ſhould be to the 
Heirs of the £Hajors other Heirs, till there were no poſſibility of Heirs of Man 

on weir: the dithculry ſeers the ſame, that the Fee ſhould be pendent, andmub. 
Iins. It may be anſwered ; Thateven in that other Caſe, the Major's other Hei 
would ſucceed, notwithſtanding that proviſion, which doth bur refolve in a Per” 
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the proviſion, they ſhould enrer, \it would give Intereſt to the Heirs of Marne 
Weir, to compel the M ajor's Heits haying entered, to denude themſelves inthay' 
favours. But there was no ſuch thing in this Caſe. Aad as tothe Reaſons on 
thecontrary, though it tay ſeem, Blackwood's Intereſt, that the Heirs of his Nv i 
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tural Daughter ſhould be in the ſecond place z yet nox fait babilis modus to make Wi 
dent and wwligr. But to that which is the main Reaſon, vis, Othetw 
ways the ſecond Member beboved tobe eluſory - lt is anfwered, That it is 0 "WM 
duſory, becauſe the molt ordinaty and hoped Caſe was, - that there ſhould hay" 
beer Heirs bztwixt the Mjor and Marion 3 who, ifthey bad died without Iſucght Wu 
Eands would have fallen to Marions Heirs by another lawful Huſband, and nota 
the Majorsother Heirs. So that the cale which fell out, that there was no Chib 

dreriprocreat betwixt the Major and Marion was not feared, and ſo got provide 


'for, aviroft-times fares in ſuch caſes. Therefors we conceive it .moxe proby a, le Sun 


that in all Caſes, that Ferſon, who at the time of the Pefundts Death, TT 1 bee: " 
ir, and immecdiatly.enter, fo ſoon as by the Bull 
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th failing, tothe eldeſt Heir Female,” without Diviſion: which failing tothe 
WW And Son of the Z, Rotheſs ; which failing to the ſecond Son ofthe Lo, wre!- 
BH op hobad married the E. of Levers Siſter:which failing to the ſecond Son of the 
| Raf Feewes, who had married*h's Mother. The E. Leben left three Daughters af- 
| = +im:who died all unentered, T he E. Rotheſs having no ſecond Son, David A&elvuil 
-Gotid Son to the' Lo. Melvil,: took a Brieve out of the Chancery, to ſerve himſelf 
| Rip of Tailzieto the E. of Levey. The E. of Rotbeſs took a- Gift of the Not - 
 ediry, in the Name of Sir Y/iViaw Brace, who raiſed an Advocation of the 
ve; with a Declarator, that while there was Hope of a ſecond Son of the E. 
fRobeſs's Body, Devid Melvil, nor no- Son ofa ſubſequent Branch could be en- 
wed; Or declaring, that the Lands were in Non-entry, Both Members of 
te faid Declarator the Lords did ſuſtain, and Rtoped the Service 2 albeit many in« 
oveniences were repreſented, thence arifing» As that there could be no aftive 
Te for purſuing the Rights of the Family, or for receiving Yaſſals:. norany 
ſeceſſe to the Eftate paſſive by Creditors: But the Lords did reſepve' to the ſpeci- 
#Declarator, bow far the Non-entry would reach, whether to the retoured 
Diities only, or to the full Rents, But many of the Lords were of opiniop, that 
Paid Meloilſbould enter as Heir of Tailzie-z Yet fo that if the Chanceloy had: a 
fwond'Son, he or his ITue would ſucceed, as Heir of Tailzie to David Melvil: 
wintither his own Heirs of Line, nor the E. of YYeewer's ſecond Son. Becauſe 
the time of Pevid Meleils Death, theChangelorts ſecond Son would be a near: 
«Heir of Tailzic to David thanhis own Son, as being of a prior Branch of .the 
Talltie. Feb. 32. 1677. Bruce-contra Melvit.. But the Lords found, that the Non- 
atry by the ſpecial Declarator, could not reach to the full Rents, bue only to 
heqetoured Duty; ſeing the apparant Heir, was neither in Cuips nor Mora, 
wich doth only infer the full Duties. And therefore found the Donatar had only 
Right to the retoured Duties: and that the Remainder continued in hereditate ja- 
he! to be managed by the Lo. Melvi/, asCurator datus bonir of the Eltate of Le- 
why the King, 8 having power to manage the Afﬀeairs of that Eflateas a Tutor, 
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afan Heir bad been entered, July 24.2677. inter coſdene. | — 
Ft, 1t cometh oft-times to paſs, that through the unclear conception of Clau- 
& MfdProviſion, it becomes dubious, who is thereby conſtitufe Fiar, and who 
+ Wlikeenter - as isordinary when Suns of Money are lent, and the Obligment to _. 
i Wirpay'is conceived thus ; To bepazed at ſuch a Termio the Lender, and in caſe 
in bis Deceaſe, or failing him by Deceaſe,' or after bis Deceaſe, to ſuch a Perſon; 
xr Wſſhence theſe Queſtions reſultz Firf, Whether the Lenderbe Fiar ofthe Sum, 
Babe Perſon fubſtitute Heir of Provifion z Or if:the Perſon ſubſtitute 
Wir Heirs whether he may ſucceed at any time, or only if the Lender die before 
| Wit Term of Paythent ? As tothe firſt Queſtion, the Perſon ſubſtitute is not Fiar 
on WiurHeir - and the Lender is not Liferenter but Fiar, and therefore may diſpoſe 
Vs WtheSum at pleaſure, by Affignation, Legacy,or otherwiſe,as other Fiars may dog 
ke $6222, 1623. Leichcontra L. of Ba/nawoon, Fuly 28.1626.L, Taliallan contra ' 
ew W- of Clackwarrar, Where the Clauſe did bear to be payed to Clackwannan and 
oof Wobpouſe, the longeſt liver of them two; and in caſe of their Deceaſe, to A-" 
aye Werder Bruce their Son in Fee, with an Obligment to infeft the Spouſe in Life- 
he Wt, and the Son in Fee, in an Annualrent effeirand thereto ; yet the Father 
to W'®found to have Right to diſpoſe of the Sum. Thelike was found Feb. 20" 
bitte boy, L. Drumkillbo contra Lo, Storwount : where the Father ſurviving the 
de Wmof Payment, though he freely and without a Canſe Oreroxs, diſcharged 
Al k, E Sum provided to be payed to him, and failing him to his Son, thoughie® - 
ee ea Clauſe of Infeftment to the. Father in 'Liferent, and to the Son jn' Fee, / 
Butd- tho Infeftment followed. The like, though the Father and che Son ſubſtis 
+ W* vere both infeft in one Seaſin, July 23. 1675, L- of Lawingioin contra” 
a _ of Anniſtoun, Y ef Ret 7 ah. | | 
| 4 RL Ooog 
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- As tothe ſecond Queſtion,che more antiene Decifſons have incerpret ſuch Clges 
- riatly;thut; that che Sum payable at ſuch a Term to the firſt perſons, & tailypine 
them by Deceaſe tox Perſon inftitute, ſhould only belong tothe Perſon kn M 
euce, it rhe firſt Perſon died beſofe the Term of paymenc, ſo- that it fhould 
' | payable arno Term thereajter to the Perſon ſubſtiruce: bur if che firſt Perſyg iy, 
. Vived the Term of-paytitent, though he did nothing to alrer the Subſtiturionghe M 
ame ſhould not belong to the Perſon ſubſticute, bur to the firſt Perſons Hin, 
Hope, Succeſſion, Spors, Aﬀignations, L, Bonytoun contra Keith, Feb,a2,164,, 
Leith contra L, Belnzmoen, Where it was found, that ſuch Sums came. unde 
the firſt Perſons, ſtirviving the Term, their Teſtamenc, and belonged ro their By 
ecutors; Bur mofe frequent Deciſions with bettet reaſon have intetprer (ſuch Clay 
fes on the contrary, that the Perſon ſubſtitute is Heir of Provifon whenſoeys 
the Detun& dies, whether before or after the Term: Becauſe the conſtituriog of 
Heirs is ſimply, and not ud drm: but mainly becauie the ordinaty intent of fuck 
Clauſes, is to appoint Portions for the -Bairns named therein, who theretare a: 
ieute Heirs of Proviſion to their Father; fo that if he do not expreſly alt 

or prejudge che Subſtitution, his intent is, that they ſucceed him whenloey 
Spots. Aflignations, Cartie contta Nimmo - Relict of Thowſon contra Theme, 
The like in a Legacy lefr.ro a Perſon, and failing her by Deceaſe to anothe; 
which was not found 4 fidei commiſinm, to be reſtored by the firſt Perſon tothe 
ſecond at her death; And therefore the Aſſigney of the firſt Perſon was prefer 
red, Spots, Diſpoſition, Reid contra Downy, Fan, 18. 1625, Wat contra Djy, 
Fane 26, 1634, Keith contra Inwes,.. Therefore ſuch Sums bearing no Clauſed 
Infeftmenc, yer fall uadee Teſtament, neicher hath the ReliR a chird theres, 
Hope, Succeſſions, In theſe Subſtitutions, though the Perſon be ſubſtirute a 
Heir, yet he is not ptoperly Heir, and fo needs not to be entered by any Servig, 
| becauſe he is nominate, and there is no other Heir: But in Tailzies, though 
ſome of the Members of the Tailzie be gotniaarte, yet becauſe in Lands as is bv 
fare-ſaid, the Perſon nominate is neverrhe firſt Heir - therefore there muſt beg 
Service to enquire whether the fiſt Heir fails of not, which is unneceſſary when 
there is vae Perſon only nominate to be Heir, concerning which, there necds.be 
no enquiry, Though the Perſons ſubſtituce be as Heirs, ic tollowerh not tht 
they muſt be lyable as Heirs of Proviſion to the firſt Perſons Debt, contradhl 
' before the Subſtirution : becauſe they are not properly Heirs, nor requiring aj 
Service: . Bnt they arc interpretative? like to Heirs, becauſe the nature and intent 
ſuch Clauſes is not to conſticure the firſt Perſon 254 naked Lifterenger, bur tf 4 
they are underſtood as if they were thus expreſſed 5 ich power 10 zhe firf Row by 
38 alter ani{ Diſpont at hit piteſwre during his Life, Sothereafrer, only the Hew 
ſubſtiruce rake place, though in theſe reſpeRts as Heirs, yet in reality as ſecundy 
_ ry, conditional, or ſubſtitute Fiars: ' But the ſbRiruce is lyable, other ance 
Heits and Executors being diſcuſſed; ualefs the Perfon (ubſticace abſtain: Þ6: 
cauſe the Subſtitution is a gratuitous Deed in'prejudice of Creditors, poſt. cont 
Aum debitums, and fo annulables and the (ubſtiruce medling,; is lyable to ty 
qaead valorem Only, but never by an univerſal paſſive Title, Fuly'3, 1666, ## 
ming contra Fleming, 3 
The next difficulty is, who is Fiar in Proviſions, or Tailziesof Sums, Ant 
alrents, or Lands in ConjunQ-fee: wherein theſe Rules do urdinarly rake PREY Wiyy, 
| Farſ, chatthe laſt reeminacion of Heirs wharſoever, inferrethrhat Perſon oY ling 
- - Gonjun& Fiars, whoſe Heirs they are, to-be' Bidrs, and the other Li Treo obiai 

' 2, When that 3 nor eo hg poor eff conditeo maſeuti, the Heirs of the Mill n 

| are underſtood, Bur theſe have 'cheic ows Lititacionsz us #-{f in mol tout, 
Goods,and Sums provided toa Man and his Wite, nd cheic Heirs, without #9 hicaſe 
tioning, which failing, to whole Heirs che (ame ould be due, were found Wl won 
- , totall to the Mans Heirs, but todivide equally betwixt the Man and WileHiWWlinh, 
Fob, 2, 1632, Bartholomew contra theſfragtoiw, Feb. 18, 1637, Mungle 
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at, Yes, aClauſe in a Reverfion redeemable by a Man and his Wife, and 
" heir Heirs, was found to conſtitute the Wite Piar of the Reverfion, becauſe ſhe 
" 20g6 Fiar of the Land Wadſet. Hope, Liferent, Kincaid contra Menzies of Pite 
£1/-/5s Butan Aﬀignation toa Reverfion provided to a Man and hs Wife, the 
' Jonzeſt liver of them twoand their Heirs, was found to make the Man only Fiar, 
Wope, Husband and Wife, Collisftoun contra L, Pirfeddels, A Claulein a Charter 

iding Lands to a Man and his W ije, the longeſt liver of chem two, 2nd che 
Fits betw.xt them x which failing, to the Heirs of the Mans Body 53 which 
ailiag,to the Wite her Heirs whatſoever - though the laſt termination was upon 

the Wite, yet the Husband was found Fiar, Had, Fuly 24, 1622, Ramſey cone 
tra L; Conheath, The like in aClauſe providing a Sum, being a Wifes Techer, 
to the Man and Wite, and the longeſt liver of them cwo in Conjund-fee, and 
10 the Heirs betwixt them ; which failing, the Wites Heirs ; yet the Husband 
was found Fiar : and therefore the Creditor Appryling, excluded the Wite and 
her Heirs, Fan, 29, 1639. Graham contra Park and Farden, And a Bond pro- 
viding a Sum to a Man and his Wite in ConjunRtee, and the Bairns procrear be- 
wit chem s which failing, to two Bairns of a former Matriage nominatim, con- 
rining a Precept tor Intetting the Spouſe and the two Bairns named, whereupon 
all the tou: were Infeft: yet the Father was found Flar, and all the Bairns of the 
Fimily, Male and Female equally, were found Heirs of Proviſion; and the two 
Bairns named were found Heirs ſubſtitute,failing the Bairns of che Marriage, Fan. 
14, 1663, Beg contra Nicolſon, And a Bond bearing a Sum borrowed trom,and 
Payable to a Man and his Wite, the longeſt liver of them ewo inConjunRtee, and to 
the Heirs betwixt them, and cheir Aﬀigneys z which failing, to the Heirs and 
Aﬀfeneys ot the laſt liver: found to conſtitute the Husband Flar, and the Wite 
Literenter, albeit ſhe was laſt liver, and that her Heirs of Line were tound Heirs 
« Proviſion to the Husband, Fay, 2. 1668. Fuftice contra Barclay his Mother, 
ATocher provided to the Husband and Wife, the longeſt liver in Conjuntee 
46d Liferenr, and to their Bairns in Fee ; was found ro make the Husband Flar, 
#d thar the Father might alter the Subſtitution, Dee, 12, 1665. Fear/ox contra 
Martine, And generally in all Infeftments in Conjundtee betwixt Man and Wite, 
the Husband is always interpret to be Fiar, and the Wite Literenter : albeit the 
kftTermination br upon the W iteseirs, who areHeirs of Proviſton' to theHusband k 
wie che Right low from the Wite originally - as if ſhe ſhould reſign her Lands 
in favours of her Husband, and her ſelf ia Conjunatee, and the Heirs of the Mar-. 
_ fliges which failiag, her Heirs: or if the Right did flow trom the Wites Father 
yh oratuirons Deed : Bur by Contra& of Marriage, a Father obliged him-. 
to Intefe the Husband Contrafter, and his Daughter, in ConjunGtee and 
Liferenc,” and the Heirs beewixt chem which failing, the Daughters Heirs and, 
Afieneys whatſoever ;, And by the ſame Contra, the Busband was obliged to 
provide all Lands that he ſtiould acquire or ſucceed to, to. himſelf and his Wife, 
the longeſt liver of them two in ConjunRice,and the Heirs betwixt themz which 
tiling, che one half ro the Husbands Heirs, and the other to the Wites Heits, 
adcheir Aﬀioneys'; By both theſe Clauſes the Husband was found ro be Fiar,: 
td the Wite Liferenter : albeit che Tenement diſponed by the Father was not 
wWwine dotis, yet there was no other Tocher, Fuly 2. 1671. Gairns contra Say= 
Wd; Yet a Clauſe in'a Minnt of a ContraQ of Marriage, obliging the Huſ-. 
bind to Infeft his Wife in Conjuncrfee and Literent in (uch a Barony named,and 
Gliging him and his Heirs and Afſgneys, that all and whatſoever Lands 
#Sums of Money ſhould be purchaſed by him during the Marriage, that Security 
*l ould be made in Liferent thereof, as of the foreſaid Barony, to his future Spouſe 
LOT aſe of no Iflue of Children, the one halt of the ſaid Conqueſt to be dilponed 
ao Won as the Wite ſhall think firs the Conqueſt was'found to be equally i© the. 
Ha abind and Wile, and that (he was Liferenter of the whole, 'and Fiar of the halt: 
" Knſpece the Minut did ngt bear whoſe No ſhould {ucceed; and thatthe pars 

SW FT TRY rn 00 Fe” OI pp que 


a. 


FI 3 6-2 .XF a £. bd ed SrE 


SnEPELAEETES 


4 —_ v4 % _ v = 
3» , Fx bh -- . _—” 
* . -.= 2 
R y P.>- &f Z *. 108 TI <> + 


bk oe FL uy wv on 7 
ESE ESE EC 


. "x 
5 _ 
vid 


482 Inſtitutions of the Law of Scotland. Tip? , 


queſt was all to be expected by the Wifes Means, therefore ſhe being Conjunce. 
fiar, that the one half ofthe Conqueſt ſhould be diſponed as ſhe pleaſed : (he yy 
found Fiar of that half, as not being a Faculcy, but a Power of Diſpoſal impor. 
ting Property, Func 37, 1676, E, Dumfermling contia E. Callendare "0 
52, There do many Queſtions ariſe, as to the Succeſſion of Heirs of Proviſig, 
by Clauſes of Conqueſt in Contracts of Marriage, The main Queſtion is, What 
is accounted Conqueſt, whether that which is acquired, and thereatter diſpy. 
ned, beaccounted Conqueſt, either as to the Wite, or to the Heirs, or Bairng 
the Marriage ? As to which, it hath been ſhown before, that ſuch Proviſionsig, 
fer not only a Succeſſion to the Heirs, or Bairnsot the Marliage, as Heirs of Proyj, 
fion , bur thereby the. Wite or Heir, and Bairn of the Marriage, have y 
Jatereſt as Creditors, that the Husband, or Father cannot, a arbitriem, 4 
Deeds prejudicial co that which is once acquired : but the Husband ts not there. 
by bound up from Diſponing to Strangers, tor cauſes onerous; or to other Wiye 
or Children, for competent Proviſions: Bar he may not otherwile intervert the 
deſign of thoſe Provifions, by taking the Rights ro Wives, ot Children of ang 
ther Marriage; unleſs he have not means ali#nde to provide them, And thers. 
fore the Husband being obliged, to take all Sums acquired, during the Marriage 
to himſelf and his Wite in Conjund- Fee ; having taken a Sum.acquired during 
the Marriage, in the name of his ſecon: Son : his Relit was found to have Right 
to the Annualreat thereot, Faly 16, 1625, Knox contra Brown, The ite 
where the Bonds were taken 0: 1ginally in the name of the Bairns, leaving ont 
the Wife, March 14, 1623, Graham contra Repreſentatives ot her Husband, 
But Clauſes of Conqueſt, ot all Lands acquired during the Marriage, do not ex- 
tend to Lands, acquired and diſponed during the Marriage, Yea, Conqueſt 
of Lands was extended, where there was a Diſpoſition without Infetement, with MY— 
a burden of a patt of the Price upon the Diſponer, Fay, 24. 1629, La, Renim Ml 
contra L, Rentoun, Sporſ, Husband, Counteſs of Demfermling contra E. Dun lg.a. 
fermling. And where the Clauſe of Conqueſt bare Lands or Annualrents; the WY 
ſame were extended to Bonds bearing Annualrent, though without Clauſe of In- 
feftment, Feb, 20,1629. Douglas contra White. And theſe Clauſes are inter WM; 
pret ſtrialy, according to the tenor thereof: for ſometimes they only bear Land i The 
Conqueſt, ſometimes Lands or Annualrents, ſometimes Lands, Annualrents, a W -, 
Sums of Money, and ſometimes alſo Goods or Gear: in which caſe che Exec Wh 14, 
tors will be obliged to imploy moveable Goods, and Sums , for che Wite in Wh Ihe 
Liferent, and for the Bairns and Heir of the Marriage in Fee, Theſe Clauſs ÞW Thi 
of Conqueſt do never extend to any thing, whereunto the Husband ſucceeds #8 MW -#: 
Heir, or Executor , unle(s Succeſſion be expreſt, A Clauſe of Conqueſt, obl 
ging the Husband to take all Lands, Annualrents and Sums, Conqueſt, during 
the Matriige to himſelf, and the Heits and Bairns of the Marriage, one or moe; 
tound to conſtitute all the Bairns of the Marriage, Male and Female, Heirs Pot 
tioners - and that it was not alternative, that the Husband might either takethe 
Conqueſt to himſelf, and the Heirs of the Marriage ; 0: to himſelf, and Bains W 
of the Marriage, at his option, - And therefore having tiken a conſiderable Sun, 
in favou:s of himſelf and the Heir of the Marriage, who was his only Sony yt 
after his Death, his four Daughters, of that Marriage, obtained Decreet againl 
their Brother, ro denude himſelf of their Shares, F. 29. 1678, Sturt cont i 
Stuart, But Conqueſt is only underſtood, of what the Husband acquired mo, 
after his Contra ot Marriage, than what he had before: and therefore if hex 
quired Lands, Annualrents, Sums or Goods, if heinftru&, that he had as mh 
Cora part thereof before) as he ſo!dy- the ſuperplus will only be counted Co 
queſt, And though he have not diſponed on any thing he had before, yerib#FWL 
contract Debt for purchaſing the Conqueſt, it will be burthened with the Au 
alrent of the Nebt + as was tound in; the former caſes. + And the like, Dec./29 Wot 
I665. La, Kilbocho.contra L, Kilbacho, ' Fane 27, 1676. E, Damfermling 
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4B, Calrader, The like Wa Fotind ih 4 Proviftott of Conqiteft, of all the 
 yaands Go5dv ind Geet 4cquited duritis the Martiage, to the Wife fr her 
 Jhterehit uſe 7 which wis found to be with the burdeti of the Husbinds Debt; 
ttaFed before, of zfter * afrd fo to import only Literent of the tree Gear, Dec, 
\ WW 24.1660, Smith contra Muir, And where a Husbaiid was 6bliged co imp'oy 2 
iN dfbite Sure for Miffifelf, His Wife, and Bairis of the Marriage; atid alſo his 
. Conqueſt, and hafingarquifed # Tetemendr during the Mattiage, to hithſelt, and 
( Wl by Heirs whatfoever; £14 Tenemetic was applyed ro the definite Sam, prime 
- Wl ibs;/ 294 che (iyperplus as 4 Conqueſt, Fay, 4, 1672, Beaty cofitta Foxburgh, 

$6 midch for the Beeing and Ihtereft of Heirs. AS tor che proving and inſt; us 
0 i dive who are Heits, the moſt orditizty way is by Retout, or Infeftmetic as Heirs 5 
0 Moby2 Service, rhofgh not retoured: but ehofe Idftrations mbſt be repeated in 
» W any (everal Proceis, For fo an Heir af7i42, was foutid tio to be infttated, by 
x Ml; Dectect at His inſtarice, 2s Heir, ag#1nft the fame Defender, and in the ſame 
ger, Withotit te prodh Aion of the Inft: v@ions, Feb, 11, 1619. $14art contra 
miller: heither was it inftr@ Ted paſſro? by 4 Decreet of the Commilſars, by pro- 
ktion of the Defenders Seafint with out re- produdion thereof, H1d. Neither was 
tiet!u&ed pe4ſſiv?, by rhe Kifigs grecuifous Refticution of the appitzhe Herr, 
oa Foretault perſon; which made him capable of his Fathets Rights, but noc 
Reir not Succeſſor to hit, foe, Forefaulture, Haiybertoy contra Lo. Balmerine: 
Neither by a Botd, wherein che Pirty deffigned himiſelt Heir,or ac leaft apparant 
eir, which re.ateth norhing to the benefir of Succeffion, Fn, 24. 1627, L, 
Wotindie contra Crawfard, Neither by an Award of a Towti Court, recognol< 
W2'2 Butgets, Heir co Nw Predeceſlor, Spofſ. Heirs, Gudelet contra Adamſon, 
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# troduced. 

ar 8; The reaſons of introducing it. 

10 8h The Artiende nſed in this Title; 

5 This Tele not competent after the Intro» 


ol Metters Death, 6r where there was any 
ol colourable Title. | | 

"Wt Bebaving as Heirs By Tntromiffiin with 
10s Heirſhip, only competent againfl Heirs 
0 of Line, 


ot Wh introm: fin of Tarors or Caratots infers not 
the lonem 484inft the PHpils or Minors, 
irs es inferring geſtion by Intromiſion with 
un, ff Heirſhip movables. 


t: Ex-eption agdinft this Title, that the 

"cans wits neither Bzron, Prelat, ror 
mge]Ss 

IW-* Defence that the Defand died Rebel. 


| and Burthens, and is lyable for 


Il 3*Defence, that the apparant Heir intro« 


12 4. Vhen Moveables belonging to a De- 
funaremain in his Houſe, wherennto his 
appararnt Heir bath ripbr by Infeftments 
13 Geſtion by intrometting with Lands Temdsy 
or Tacks, wherein the Intrometter might 
be Heir, | | 

14 Defences againſt this Member. he 
i5 Geſtion, 1. By intrometting with the Des 
_ . funlis Charter-cheſt. | 
I6 2s By Intromiſior with Sums due to the 
Defunt, or doing any Deed, that may 
tranſmit the Defwnlis Kights , 
17 This paſſive Title excluded, unleſs eftabliſhs 
ed in the Behavers life-time. | | 
13 How far Beirs Portioners, Behaving as 
Heirs are lyable. os 
i9 Whether Behaving as Heir excludes the 

benefite of Diſcuſſion, &Cc« 


ESTIO PRO HEREDE, isthe apparant Heirs diſorderly En- 
try, andimmixing himſelf with the Heretage, without order of Law: 
and therefore it gives him no Right nor Attive Title, as Heif, but. 
makes him only Heir, paſſive, hm "hy repreſents theDefun in all his 
them all. 050] 


Ppp 3 


2; This 


434 T«ſtitntions of the Law of Scotland. Tip 


2. This paſſive Title, as Spotſ. obſerves, was but introduced by the Lord: of 
Seſſi-, and was not before the inſtitution of the Coledge of Juſtice ; the aÞpa- 
rant Heir being only lyable for reſtitution of the ſingle Value formerly: . ay 
was found in the caſe ofan Heirs Intromiſfion with the Heirſhip-moveables, Ny, 
14.1546. Seatoun L1. Dirleton contra Dumbar. h 

3- The Reaſon of introducing this paſlive Title, is in favours of Creditors,thy IU u 
they be not unſatisfied, or ſhifted by the Heirs of the defur& Debitors : who Ml 0 
if they might continue poſſcfſion of their Predeceſſors Means and Etiate, and be i 
but countable ;z would rarely enter, and hudle up their Intromiffion, and wih I k 
time aſcribe it to ſingular Tiles, abſtrating their Predeceſſors Rights, Ang Ml 7: 
therefore it isan expedient Cuſtom, that they ſhould either enter legally, ang 
for good and all , or that they ſhould wholly abſtain: Eſpecially (cing the Lay I 4! 
allows them a year, to enquire into the Condition of the Defunts Heretage, I # 
whether it will aſford them lolſe or gain : during which time they may delibs, I mi 
rat; andifthey abſtain, can betroubled by none. So that though it may ſeen il ®\ 
rigorous for a ſmall Intramiſſion to make the Intrometter lyable for all the De. i 4 
funas Debts, how great ſoevery Yet it being fo cafe to abſtain, and the hazard 
known; the Expediency and Favour of the Creditor, preponderateth the wil. W 
ful Diſadvantage of the Debitors Heir. "WI ii 

4. In this Title the Lords bave always taken great Latitude, and ſometime if 9% 
have found ſmall Intromiſffion not relevant, to infer this Titley in odious Caf. Ml 40 
es, Nov. 6.1622, L. Dundaſs contra Hamiltons Where a Decrect of Spuilzie of thou 
Teinds being obtained againſt Peill's Goodfire, and never inſiſted in, till in his i OP 
time he was conveened as Heir to his Father, who had behaved hirnſclf as Heirts i * © 
the Goo3firezin ſo far as he had entered and dwelt inthe houſe of Peill : and there i 02d 
being in the Houſe, the Gocſne*s beſt Beard, Pancing Bed, and brewing cont 
Caliron z he uſed the ſame, by eating at the Board, lying in the Bed, and brew. Tim 
iog inthe Caldron : and delivered the Goodfir's Beiff-pot to a Fleſher, for Fleb i"? 
farniſhed<o the Defenders Father - the Defenders mother having keeped po 9% 
ſeſſion of theſe Heirſhip Goods for five years before, 

5 Yet this Condeſcendence was not found relevant in this Caſe, where the poſi 
Tile was not eſtabliſhed before the- Defenders Fathers Death: As the Lord 
lately found, that theſe patlive Titles, que jupiunt del:Fum, ſhould not be con- 
perent after the Intrometters Death, 1: was alſo thought by the whole Lords afer 
Diſputein preſentia upon this Title, ti;at it rakes only place,where the aj parantHein u He 
annimus immiſcendi, & adeundi bereditatew did. appear; and not where'he digh 
bath any probable or colourable Title, Spor/. Heirſhip, Corſer contra Durie. Yaſh Va 


in favourabl - caſes, a ſmall Intromiſfion was ſuſtained 3 as making uſe of the De. 
funas chief B-d and Board, though ſtanding in the Dcfun&s Houſe : ſeing the po 
r 


Heir entred the Houſe, before he obtained Inventary of the Moveables, madeby 
authority cf a Judgeyz though the Houſe belonged to himſelf proprio jure, Hub by the 
March 8, 1610. Bailzie contra Hoow, Or by Intromiffion with a Mazer Cup of 2% 
the Defuna's,and drinking therein ; entering in tothe Houſe when he died;lying | 
In his Bed, and bed Cloaths ſtanding there; and wearing his Silk Stockings-though, befor 
all theſe were undiſpoſed upon, and that the Defun&'s Mother, who had givet 
them to ber Son, had medled therewith, who died in a Chamber belonging” 
om and his Name was upon the Mazer. Far, 15. 1630. Cleghorn cont 
airly. FO 
6. Thereare two Caſesof Behaving as Heir, viz, Intromifſion with the more 
able Heirſhip, and Intromiſſion with the Lands, Teinds, Tacks, or other Righb 
which might have belonged to the Intrometter as Heir. In both which Caſs 
the Intromiffion will not infer this paſſive Title, unleſs the Intrometter wight 
fucceed in the ſame particulars. And therefore the apparant Heir of Line av 
no other, can be lyable by Intromiſſion with Heirſhip moveables, becauſe tle 
ſame can only belong to the Heir of Line. - So the Intromiſſion with Rents 
Lands, Ticnds or Tack, will not infer geſtionew, unleſs by the apparant _ 099: 
vW 4 
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"One. BaGiooaud therein, according as they are provided to Heirsof Line, of 


tanqueſt, Heirs Male or of Tailzie, or Proviſion, - Neither will any other lntro- 
aiſion be relevant, but what is immediat, or by expreſs warrant, Command, 
or Ratibabition, . | ©1775 
7 A Tutor or Curator's Intromisfion will not infer ge#ionew upan his Pupil, 
unles he accept the lame from the Tutor in his Accompts. Northe Intrumisfion 
ofone having a general Commisfion, 'as FaRor, &c. It was ſo found in the cale 


oa Tutors Intromisfion with the Rents of the Pupils Predeceſlors Lands, for the 


Reſtitution whereof, he was only found lyable. Nov. g. 1665. Bozd contra 
Tolifair. | | | 

8. Behaving as Heir by Intromisfion with the Moveable Heirſhip, is moſt ur- 
queſtionable, when the ſaid Moveable is choſen, drawn, and ſeparat by the Heir 
from the remanent Moveabl s; In which caſe the apparant Heir will not be ad- 
nitted co alledge, that the DefunR could not have an Heir or Heirſhip moveables 
when he formerly drew the ſame. Fly 13. 1631. L of Gadzzrth contra L.of 
Avch;wleck, But it ſeems very hard where the apparant Heirs choice of ſuch par- 
tculars as the beſt of every Kind fer Heirſhip, doth not evidently appear : 
for that muſt be accounted the beſt, which is ſuch in the opinion of the apparant 
Hir: And yet in favourable Caſes Intromisfion with any kind of Moveables,our 
owhich Heirſhip may be drawn, will be found ſufficient, and repute as the Heirs 
choice, As the apparant Heirs making uſe of his Fathers Board, lying in his Bed, 
though he diſpoſed not thereof, and though the ſame were ſtanding in a Houfe 
liſponed to him by his Father before contrafting of the Debt purſued on : ſeing 
te continued two years in Pofſesfion, and got no Warrant from the Lords, or 
made any Inventary thereof. July 14. 1626, John#oun and Maſſon his Spouſe 
contra Maſſon. The like by making uſe of the Detunds Baſon, yilver Spoons; 
Timber Beds and Boards, without alienation thereof: though the beginning of 
the intromisfhon was, whea the [ntrometter wasnot apparant Heir himſelf, bue 
ws Turor to another Heir who was /diot: ſeing he continued five years after 
the Idiots Death, himſelf being then apparant Heir, Jan, 17. 1627, Frater cons 
ta L. Monimwsk. Yer the contrary was found, where the [atromisfion began be« 
fore the Intrometter was apparant Heir, there being a nearer apparant Heir 2 
though it continued afier that nearer apparant Heirs Death, when the [atromet- 
er was apparant Heir. July 2. 1629. Caninghame contra Moultry- Yea, Behaving 
8 Heir was ſuſtained by Iatromisfion with certain Goods of the DefunR which 
tight have been Heirſhip, though they were confirmed promiſcuouſly by an Exe- 
(tor, and bought from him by the apparant Heir. But this Executor was his 
on domeſtick Servant, and confirmed to his own behove, Dec 16. 1630. 
F7eir contra Ker. The like where the Heirſhip Goods were ſold to the apparane 
flee by a Stranger - ſeing they were not delivered to that Stranger, but poſleſt 
bythe Defun& till his Deceaſe, but his Poſſeſſion continued'by the apparant Heir. 

, Feb. 9. 1621, Melvil contra eMelvil, Bur the contrary was found, the 
Goods being diſponed by the Defan& to the apparant Heir, albeit not delivered 
tefore his Death, otherways than that the Dcfun® being un-married, came ro 
bs Sons Houſe, and lived with him till his Death. Jaz. 30. 1630. Calderwood 
wntra Porteous, Neither was the ſame interred by a Diſpoſition of the Defun& 
lolis apparant Heir of certain Moveables, in ſatisfaion of his Heirfhip moveables 
Wereunto he might ſucceed, Feb. 24 1635. L Meidhope contra Hepburn, 

9. The ordinary Obje&ions and Exceptions againſt Behaving as Heir by In- 
tomiſſion. with. the Heirſhip-movable, are 3 Firf, That the Defun& was nei- 
er Prelat, Baron, nor Burgeſs, to whoſe Heirs only Heirtſhip- movable is com- 
(tent by the Ac ot Parliament : the extent whereof is ſhown” in the former 
Title, And theretore the Purſuer muſt condeſcend, and inftrut that the De- 
M8 was eicher Baron, Prelar or Burgeſs ; which would be ſufficiently inſtructed 
bj the DetunR's Intettments of Lands or Annualreats, at any time # for thence 
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"it would be preſumed, thar he continued undenwded fill his death, for ſexe? j 
femper bero preſumptivt, And this will be elided by rhis Except'on, that 
Detun&t was denuded before his Death, For though ſome have btenof Opinion 
that ſemel bars ſemper bero is meant, that though a Perſon once Inteft were deg. 
feds yet his Heir would have Heirſhip as a Baron; For which I find neithe 
Reafon nor Decilion - bur it is moſt reafonable that he who is once prove tg, i # 
a Baron, ſhould be prefamed ſo'to continue; uiifels the contrary were provet, thy I # 
he was denuded, It was fo found Fax. 27, 1636. Straiton contra Chirnſfide, By 
it the Legal was not expired at the Detun&'s'dexth, he is nor eſteemed denudeq, I 3 
and therefore his Heir hath Eeirſhip, Feb, 26, 1663, Cuthbert of Draikiey ny; th 
Mox#o of Fouls, Faly 8. 1628. Dumbar contra Lefly, Neither will it be fig,  ® 
cient that rhe Defunce was once Burges, but it muſt be proven char when ke gig Ml 
he was acting as a Burges, So thar neither the Heirs ot honorary Ba: geffes, oy 
they who once were Traffiquing Burgeſfes, and take themicives ro a Couny 
Lite, theic Heirs, will have Henſhip-moyables, And there'ore feme! cin # ſom, def 
per crvis is not preſumed? Neither femel preletis ſemper pr elatus * tor it 7 bene. An 
ficed Perſon were deprived or dermitted betore his Death, his Hei would haye og Ml 
Heirſhip-movadles, EO 3 jd 
10, The ſecond Defence againſt Intromifffion with Heirfhip- movables, and which 
is alfo competent againſt Vitious Inrromifſion, is, thar the i-/etuncr died Rebel, 
and his Eſcheat w2s gitted and declared betore ifirenting of the ©. reCirors Py 
ſair, June 10, 1663, Gordon of Liſmoir contra Keith, Fune 10.1674, La, Spe 
ferfield contra Hamilton of Kilbrachmount, Dec 22,1674, Heirs of Seatoun of 
Blair contra Seatouy, Rnd it is nor neceflary to alleige, that the appzrant Wit 
had any Right or Tollerance jrom the !onatury, © For rhe Exce prion is equipait 
to Ex*cutors confirmed, agamniſt Virtrous 'nftromiflion : whereby Vicious lntts 
miffion is excluded, albeir the intromiffioy was betore another was confitin 
Executor,it the Confirmaticn was before intenting of the Creditors Cauſe, 
- it 15no relevant Nefence that the Detuntt died Rebel, and fo had no Moveable, 
bur that chey were confiſcat, Neither was it fafficiene thar the Eſcheat was gi 
ted, not being alſo declared, betore the Creditors Purfuic, As was foundid 
the (aid rwo- frſt Cafes, | | 
TT, The third D+tence is, that the apparant Heir intromerred by a Gift 8.” 
himlelf, o: tor his behove ; or by a Right or Tollerance from a Donarar. Thiel 
being prior to the ( reditors Purſa-t,alrhough poſterior to his Introm flion, albel 
not declared,are re}evant ; becaute the Donatar thereby is in ?ofleffion and need? 
no: Declarator, Feb, 26, 1663- Cuthbert of Drakies contra Monro of Fow!s.Full 
10, 1663, Gordon of Liſnoir contra Keith, Fuly 4. 1665. Innes contra Willh, 
June 10,1674. La, Spenſer ffeld contra H amilton of Kilbrachnwunt, Feb,10,1676, 
G7 47nt COntia Grart, 
Iz, The fourth Exception:is, when Moveables. belonging to a Defind, Ill 
main in-his Houſe,. whereuato his apparant Heir hath K'ght by Intettment, wh#6 I" 
in the Detundt had his-Literent or Tollerance: if the Hzir enter in Pofſeſſiofs r 
the Houle, it at his entry tie repreſent ro any competent Judge, that chett i 
Moveables in- or about the: Houte' belong.ng to the Detun, which he defirstf 
he igventared,. or that ſuch as: canner be preferved may be (old, that the pit 
may be-made forthcoming co all' Parties having Incereft, it Tnvencary or S11fV, 
made by warrzntof- that Judge, the continuing oftheſe Moveables in the Hot, 7 
ar the-Sale' ot: thoſe; which cannor bepreſetved, will not inter Behaving as Hil," 
Yet. the-making uſe of the things inche Ioventary; or the Sze of thar whidls 4a 
not warranted, yeathe omilſion:our of the'Inventary of Moveibles of any coll. : 
derable value; was tound ro inter Betawonr, Fan: 25; 1632, Searlet contta Pati 
13. Theothenordinary meniberof Behaving av-Heir, $ By Ttitromiſfion wich, 
Reats of Lands;or TirndsiwhereuntotheDetunithadKipgheby Infeftmedcot I 
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'* Beboving as Heir, 8. 485 


Fd, which is the moſt dire Behaviour as Heirz and is only competent againſt 
| ch perſons 25 might be Heirs, in that, whereunto they immix themſelves, ,And 


620 Heir of Line Poſſeſſing or Intrometting with the Rents of Lands provided 
10 Heirs Male, or to Heirs of Tailzie or Proviſion, or the Totromiſhon of theſe 
vith the profits of Lands or Tiends befalling co Heirs of Line; will only infer 
reſtitution or Reparation - but will nor inter a general paſſive Title, making the 
Party lyable to all che Detunas Debts, 

14, There are many Detences, which uſe to be proponed againſt this ſpecies of 
Fehaviour, As frft, it was an ordinary cuſtom to ſhun this paſſive Title, that 
the apparant Heir granted a Bond of purpoſe to adjudge the Defundts Right, 0uD- 
od the apparant Heirs Renunciation, and then take Right to the Adjudication : 
llthe Lords by an Act of Segderwnt, Feb, 28, 1663, did declare, that it apparanc 
Jeirs ſhould in time coming, take Right to any Appryſing or Adjudication of 
their Predeceſſors Rights tor their own Debt, and did poſlets thereby, whether 
before or after expiring of the Legal they ſhould be lyable as Behaving as Heirs : 
kad therefore no Detence for ſuch Rights will be ſuſtained, albeic ic were a 
me Debt of the apparant Heirs, and nor a fimulart Bond granted of deſign to ad- 
ndpe or appryle. This 1s only, it the appearand Heir take Right co the Ap- 
- # or Adjudication led upon his own Debt real or ſimular, within the Le- 
al; tor then the Acquirer being both Debitor and Creditor, the Debt becomes 
atio& by Contufion, but there 1s then ao ground to conclude, that after the 
Lads appryſed becomes irredeemable, the appearand Heir or the Heir entered, 
my not buy that Land as well as any other, tor though the AR 62 Paz/. 1661, 

tkes all Appryſings coming in the perſon of appearand Heirs,led againſt their Pres 
lceſſors, to be redeemable for the Sums they payed theretore, 1c doth not ex» 
rad to Appry fings led againſt the appearand Heirs themſelves, 

Neither is it a relvant Defence, Thar the Lands or Teinds were appiyſed or 

Judged from the Defunct, albeit Infeftment had followed thereupon , if the 

eir apparant [ntromet without Right, or Warrant from the Appryſer or Ad- 

fer, within the Legal, Feb. 21, 1663, Hamilton contra Hamilton, But it 


8 bazelevant Exception, that the apparant Yeits Intromiſſion or Poſſeſſion, was 


Right trom an Appryſer or Adjudger, though the Legal was not expired - 
{s the Sum were tulliy ſatisfied by Intromiſhion or otherways, Fan, 10, 1662. 


«6 Wrcley contra L, Craigievar. © The likes though the apparant Heir continued 


Poſſeſs, for ſome time atter the Appryſing was ſatisfied by Intromiſfion, Feb, 
$,1663. Cuthbert of Craikies contra Monro of Fowlis, Yea Intromiſſion with 
teRents of the Defuncrs Land by his apparant Heir, was elided by a Tollerance 
M3 Donatar of Recognition, albeit not declared, til! after his Intromiſfion g 


as] 2pparant Heir paying the ſingle value of his Intromifſion, Fuly 17. 1666, 


'Wtihvie contra Lo, Gray. But a Tollerance from Appryſers atter the Intromiſ. 


In, was not found relevant, Fely 11,1671, Maxwell contra Maxwell, Yet the 


Want Heir's Intromiſſion was elided, becauſe the DefunR's Rights were ims 


Ven; thonghatter the Intromiſſion, March 22, 1628, Farquhar contra Camp- 
" | of Kingingcluch, And an apparant Heir's lotromiſſion was elided by a co- 


adle Title, though not valid, whereby the Heir of a Marriage being Ente- 
and Infeft as Heir. to her Mother, yet her Infeitment being reduced, and her 
Wer being found Fiar- in a dubious Proviſion of ConjunAfeesz the Heir ſo Ser- 
0, was not found lyable, as behaving as Heir to her Father : but only quoad 
of her Intromiſſion, Faly12, 1671, Gairns contra Sandilands, Burt it 


«at elided, becauſe the apparant Heir paſt by his Father, and was Intett as 


to his Good-fire, though his Father was Infeft: that colourable Title was 


; i WCſained, the apparant Heir being i» mals fide. having the Evidents in his 


us, Nov, 23. 1671, Roriſon contra Sinclair, Yet Behaving as Heir was not + 

med by the Heir-apparant's intrometting with the Rents| of Lands, which 

Fredeceſſor had diſponed in Truſt to third Party, tor the behove of the 
; Ppp4 apparang 
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apparant Heir, and whereupon the Intruſted was Tnteft, F4n.14: 1664. who 
contra Hume of Plandergeff, | But Intromiffion by the apparant Heir was eliy 

by a Diſpoſicion-by a Detund to the apparane Heirs Son, his Oye, though gith, 
out Intetrment + or by a Tack to the apparant Heirs Husband, thongh expitdd 
before the Defun&s Death , as being continued per #46itam relocationem, Jaz 6 Wh 
21667. Reid contra Sa/moud, Behaving as Heir was inferred by the aPparge g- 
Heirs entering in Poſſcſſion of a Coal-heugh, whereof the Detunct had Tacks(y 
Terms to run - albeit che apparant Heir took a new Tack, Had, Func 26, 161, 
Atchiſon contra L. Cockpeu, The like though the apparant Heir took a Gitte'M x 
"the Defunas Eſcheat, who had an unexpired Tack ot the Lands, and precendy 1 
to poſſeſs as Donatar to the ſingle Elcheat, Hed, Func 28, 1610, Crawfyyiil þ 
contra L, Cockpen, | 

15, Behaving as Heir was alſo inferred by the apparant Heirs giving a Receipt 
of the DefunRs Charter Cheſt, and keeping it two years withour Proteſtatigg, 
or Inventary,F#ne 28.1670. EB of Southſtde contra Corſe, But it was no progy 
ned, that the perſon Behaving was dead, which purgeth vitious piffive Titles, - 

16. Behaving as Heir will alſo-be interred by Uplitcing or Diſcharging Suu: 
Priacipal or Annual, which would befall ro the Party as apparant Heir:or by doit 
any Deed that might tranſmit the Detunds Righe, #ur it was not tound inferre(if - 
by the apparant Heirs renuncing to be Helr in tayours of the Heir Male, towhaliff. 
their Father had Diſponed : ſeing they gave no Right thereby hurttul ro Crajiſt 

tors; though they got a Sum for their Kindneſs and willing Renunciatin WW? 


Fuly 5.1666. Scot contra Heirs of 4uchinleck, Neither by the apparant Hei.” ; 
gertin; benefit by a TranſaQion with a Party having Right trom che DeluagſQ* - 
granted on Death- bed, and heing obliged to acquire the Detunds DLebes, al 4 
appryſe thereon, and to communicate the benefic of the Appryfing : unle(Þ 
Deed had been done communicating any Righe of the Detun&t, Fuly 19, 1616 


Newoy contra Lo. 8almerinoch, But Behaviour was not inferred by the appang 
Heirs taking outof Brieves -* leing the lame were not ſerved, Jene 29, 1670, i" 
| t& contra Carſe Ncither was it inferred by proponing paymear of the Defupli.”” 
Debts, and ſuccumbing - which is only effeRual as co that Procels, Jay, 21.165 
T ailzifer contra Corſan, Neither wag it interred by the apparant Heirs voluntMiy'n 
ry payment ot their Predecefſors Debr, Je», 26, 1628. Commiſſar of Dy 
contra Abercromby, Neither by taking a day to Renunce, and failing, which hu 
only <ff-& as to that Proceſs, July 16. 1629, Murray contra Ref. "Wi: 
17. There is the ſame ground for excluding this paſſive Title, unlefs it mlaher 
eſtabliſhed againſt the apparant Heir in his own Life, as ro exclude vitious ſacl 
miſſion : which hath trequen;ly been repelled when not eſtabliſhed in the Into 5 
metcors Lite, | wo Wi 
18, Itremains now to confider, whether Behaving as Heir being a viciousplliiWyins 
Title, will import more than it the apparant Heir had beenatually carered:whilWhe, 
mzy accur in two' Caſes; Firſt, where Heirs Portioners behave them(elv#ilh; 
Heirs, whether they will be lyable in ſo/iagm,. or only pro x4ta? 2, Whell 
thoſe who behave themſelves as Heirs, will have the ſame benefit of the order 
Diſcuſſing and Relief, as if they were actually entered, As to the firſt Call 
Behaviour of Heirs Portioners cannot oblige chem in ſol;4us, but in ſo far lice, 
as if they were aQually entered Heirs: which is always pro rate parte, acconniys. 
tq the number of the Heirs Portioners, nou per capita, ſed per flerpes: ButlUMWg, 
hath been yet undecermined, whether Heirs Portioners may be [yable HO [3] 
than their ſhare of the Debt, not exceeding their ſhare of the benefic to wills, 
they have ſucceeded, there is no queſtion bur if Heirs Portioners behave as Hig + 
they would be madelyable quoad walorews ot their Intromiſfion, it ic did WW 
their ſhare, - FS | " 
19, As tothe other Gſe, Behaving as Heir beinga vitious paſſive Tide Fig. 
will got have che benefic gf DiſcWWiog : which is only compereneco Heirs WY iy, 
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ed, Yea, they will not have Relieffrom the Heirs who arelyable before 

& becauſe they have in their Perfon no aGtive Title.  Yetit is in Arbitrio 
8: to ordain the Crediror, on ſatisfaCtion to aſbgn his Right, by which the 
EEbechaving may indirectly attain Relief, as Aﬀigney by the Creditor. This 
vor will not 'be refuſed, unleſs the manner of Behaviour be very odious 2 as 
Pit is fraudulents by- concealing the Immixtion 3. or that the Creditor himſelf 
juving an other Intereſt, may be prejudged by this Aſſignation: And therefore 
His behaving, ifdiſtreſſed for moveable 'Debts, they have no dire& recourſe 


Re W; And if the Executory be mean, ſotbat- there be ſmall Pro« 


for the Wife and Childreng the Creditor will not be ordained to aſlign3 
And it may fo fall out in other Caſes, The fame Reaſon: may occur, where 
eirs of Conqueſt, or Heirs-male, of Tailzie, or Proviſion behave, it the pris 
Heirs who are nearer of Blood have little benefit. - 


— 


* "TITLE VILE : 
Lucrative Succeſſozs, how this paſſive Title 'is extended, 
7M and how Limited by our Pzactiſe. 

i The riſe of 'this paſſive Title. | Heretage infer this paſſive Title. .. x. 


4 It takes place though the Diſpeſition bear 5 This Title is extended to Diſpofitions 


' a Cauſe onerous made to Oyes, but not to Brothers. 
4 Tis extended to Diſpoſitions in Eontralls 6, What ſufficeth to infer this paſſive Title. 
"of Marriage, in ſome Caſes, 7 Gaſes in which this Title takes nod 
4 Incrative Diſpoſitions of any part of the place. | 


SY  ſtudious of their fatisfaQtions than this 5 which hath anticipate all Cons 
veyances, Devices, and Frauds-prejudicial to Creditors, either 10 fa- 
vours of ſingular Succeſſorsby fimulateAſſignationsor Diſpoſitions,withs 


> HERE is no Nation hath been more favourable to Creditors, or more 


Wo equivalent onerous Cauſes: or in favours of apparant Heirs,. that they mighe 


WY ia'no way enjoy their Predeceſſors Eſtates, without ſatisfying cheir Debtz which 


kth given the riſe to this paſſive Title, whereby apparant Heirs accepting. Diſs 


wl wofitions from their Predeceſſors, of their Heretage wherein they would have 


licceeded, or any part thereof, are made lyable to all their Predeceſſors'Debts, 
witraced before ſuch Diſpoſition or Right, And the acceptance thereof is-ac- 
winted praceptio bereditatis, and as an Immixtion with' the Inheritance, makes 


$ 


Ut We apparant Heir to repreſent the Defun& peſſud- 'Ter withthis Temperament, 
- "Witt he ſhall be lyable only to the Debt concraRed before the Diſpeſition' or 
uy light made to him by the-Defundt, in which Right he might have ſucceeded: 


T Wherein apparant Heirs are moſt expediently differenced from the other ſingular 


Tt cefſors without onerous Cauſes, that theſe are not perſonally lyable, except 


\ 


Pe: fo far as they bave diſpoſed of ſuch Rights as were fraudulently diſponed-to 


them'in Truſt, and in which they were interpoſed Perſons to the behove- of the 
Diponer or his Children 3 but theſe Rights are always reduceable at the inſtance 


""FCanerior Creditors, But becauſe ſuch Fraud is more incident to apparantHeirs, 
FF Wtefore theſe are perſonally lyable for the whole anterior Debts, and the Right 


ro by them may alſo be reduced 'upon the Scatute 1621 2 - Tet the perſonal 
Obligment doth remain, and- both are compatible: Hope, Succeſſor Lucrative, 


"8 4) contra Burgh, 


-/2. This pafhve Titleis riot only extended to Diſpoſitions of Lands bearivg ex- 


—_Y tefly a lucrative Title, as for Love and Favour, &c, but though the Narrative 
\ Milereof bears exprefly a Cauſe orierous, which | being betwixt the Diſponer and 

ikapparant Heir, proves not : and thereforetheCauſe onerous muſt be proverk 
"El inde; Vide, Title' Reparation upon Circumoention : where: the Narrative of 


Qqq Writs 
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Writs amongſt conjun& and confident Perſons, proves not the Cauſe to be o. . 
nerous. And though there be a Cauſe onerous infiruQed, it will not be ſufici. i! 
ent, unleſs it be equivalent to. the worth of the Lands, to ſuſtain it againſt Re. 
duRion: but if the Cauſe onerous be conſiderable, the Heir will not be lyable 
ſimply, or perſonally, but the Right may be reduced, .in ſo far only as concerns 
the anterior Debt reducing, and the Heir may be |yable i= quavtum eft lucratyy, 
And therefore an apparant Heir having accepted the benefit ofa Diſpoſition ang 
Infeftment, granted by his Predecefſor. to a third Party, but to the apparant 
Heitsbehove ; the Lords before anſwer ordained the Cauſe onerous of the Dif. 
poſition to be inſtructed, reſerving to their conſideration bow far the apparant 
Heir ſhould be 1lyable perſonally thereby, - Ja#..14- 1662+ Harper contra Hoow, 
The like of a Diſpofition of Lands by a Mother to. her apparant Heir, though it 
did bear a Sum of Money , which did not prove betwixt Mother and Son, 6s, 
15. 1676. Hadden contra Hahyburtown, The like was found of a Diſpoſition by 
a Father to his Son and apparant Heir, though the Son offered to prove it wy 
for equivalent onerous Cauſes? ſeing the Diſpoſition it ſelf did bear for love and 
fawour and other goodConſfiderations,Nov.22.167 1-Beaty contra Roxburgh.ButBonds 
of Proviſioniby Parents toChildren,infer no pallive Title,thoughithe Children be 
Heirs apparant, As when the Bonds are granted to the eldeſt Son,orBonds of Pro. 

. viſion, to younger Sons, or a Tocher to Daughters, when thereare noSon, 
thoughin that Caſe the Daughters might be eſteemed Heirs apparant, although 
truly they benot{ for a Man is ever underſtood'to be .capable of having a Son) 
and therefore Daughters are little more Heirs apparant than Brothers: Yer Bong 
of Provifion or Tochers are reducible by anterior Creditors, if the Defun& had 
not a viſible Eſtate ſufficient for theſe Portions, and his whole anterior Debt, 
And therefore accepting a Tocher did not make a Daughter lyable as lucrative 
Succeſſor, though there was no Son: Yet the Daughter and her Huſband were 
found lyable tothe Fathers anterior Creditors, for what was above a compaten 
Tocher, ſuteable to the Parties. Dec, 23. 1665, Bxrnet contra Lepers. Neither 
will the taking Bonds in the Name of the Daughners,or aſſigning Bonds to then, 
makethem lyable as lucrative Succeſors 3 And yetthe accepting of Afſſignatiou 
to-heretable Bonds by a Father to his eldeſt Son, ia which the Son would ſuc 
ceed as Heir, may infer this paſſive Title, Dec. 2. 1665. Edgar contra Colvil, Bu 
where the Father in his Contra&t of Marriage provided his Son to ſeveral Bonds 
which before any Creditor purſued, were payed and cancelled; and it did nat 
appear by the Contra whether they were Heretable or Moveable g the Lord 
did not ſuſtain the paſſive Title, but found the Son lyable 3» quantum Incrdu: 
and did;pzeſume the Bonds to be Heretable, unleſs they were proven to be Mo- 
veable Wh. 7. 1679. Hamilton contra Hay, But a Diſpoſition of Lands to the 
eldeſt Son, was found tomake him lucrative Succeſſor, although by his Fatken 
Contra& of Afarriage with his Mother © his ſecond Wife, the Father was obliged 
to infeftthe eldeft Son of the Marriage in the faid Lands ; which did imports 

' Succeſſion; ſeing the Obligment contained no. determinate time, and ſo mighthe 
performed by the Father any time in his life. Nov. 29, 1678. Higens cont 
Maxwel, The like was found in a Diſpoſition of Lands and Annualrents tothe 
eldeſt'Son of the Marriage : ſeing theſe wege provided to the Heir of the Mar 
riage, Feb. 22. 1681. More-contra Ferguſon, The Diſponers Bairns Portions ar 
not ''a Cauſe orjerous, being granted after the Creditors Debts; albeit under 
taken 'and ſecyred by the apparant Heir, -bowe fide, before any Diligence at the 
Creditors inſtance, not being payed before the Purſuit : 1554, becauſe the Hel 
may 'ſuſpendupondoublePoynding, and will not be made to:pay both the Baum 
and 'Credirors. | | _ 

3. This Title is (extended to Diſpoſitions gramed in apparant Heirs Cor- 
eradts of Marriage, 'which in 'many:reſpeds iis wecounted a Cauſe onerous J 


Ju 
1625. Gray conttaBurgh. Where the Son was not-liberat, though-he o uy ® 


+ -- - 14 
ye 


">. -'- LycrativeSueceſiors, &e. 45t 
: $M the Lands he had by Contract. And it was found that Lands being dil- 
8 goned and reſigned by the Father in favour of the Sop, by his Contra@t of Mar- 
rage, though they were for the preſent Wadl(et and diſponed with that burden, 
1nd thereafter redeemed by the Son by his own means, ſo that there remained 
gthiog in the Father, but the Superiority and the Reverfion; yet the Contract 
of Marriage was found onerous asto.the Wifes Liferent : Andin reſpeR the Son . 
os Micor and preſently revoked the Diſpoſition, and renunced all other Rights, - 
acept that of the Wadfſet which he had redeemed; he was liberat of the paſlive 
Tile, and the Lands declared redeemable by any Creditor anterior tothe Con- 
=P Jan, 14. 1634+ Courtney contra Weems, In the like Caſe, where Lands 
' Myc diſponed by a Father to the Son in his Contra@ of Marriage, for a Tocher 
| yedto the Father for ſomeDebts and BairnsPortions far within the worth of the 
* Wind; the Son was not found lyable in ſolidnms as lucrative Succeſſor, nor yet 
We Purſuer puttoa ReduRion: but the Son was inhoc proceſſu put to Compt and 
, pay the ſaperplus of the true price of the Land, June 17. 1664. Zyor contra 
, WY ner mar. Yet the common Rule is, that Contracts of Marriage are ouly gra 
* MW nitous when they exceed the juſt proportion for ſuch Parties. | 
6 This Title takes place not only in univerſal Diſpoſitions, of the Predeceſ- 
* Motwhole Eſtate; but a Diſpoſition of any part thereof, is ſufficient : ſeing the 
Wi as well as the moſt, is preceptio hereditatis. 
5 This Title is extended alſo not only tol.)ifpoſitions made to, 8 accepted by the 
mmediat apparant Heir; but alſoto the mediat apparant Heir,ſo that he be alioqu# 
keeeſſur#s,by the courſe of Law,neceſlarly 3 as what is granted tothe eldeſt Son of 
the apparant Heir Becauſe the ground of this Title being to prevent Deeds in 
fours of the Diſponers Succeſlors, prejudicial to the Diſponers Creditors, whoſe 
debts ate antetior. The Reaſon holds as much where he diſpones to his Oye, 
pho by the Courſe of Law is to ſucceed to him, as to his Son. 2. [t is preceptio þ4s 
Kitts in the Oye as well as it the Son: And therefore the Rule in this Title is 
we; that the Accepter be that Perſon who would ſucceed at the time of the Dif- 
whtivn, and ſo may ſeem to be immediat appararit Heir pro tewpore : for ſo a Dil 
jſtion by one Brother to another; or to a Brother's Son, the Diſponer for the 
ine having no Children, will not infer this Title. Nov: 22. 1665, Scot con- 
ta Boſwel, Dec. 22. 1674. Heirs of Seatoun of Blair contra Seatouwns The like 
tough the Diſponer was anold Man, the time of the Diſpoſition, and had lit- 
tle hope af Iflue. .Dec. 17. 1632. La. Sperſerfield contra L. of Kilbrachmont, 
The Reaſon is, becauſe the Btottter; or Brothet?s Joi is not alioquz ſucceſſurus by 
hecourſe of Law» while the Brother's Children are in ſpe: and therefore ſuch 
ife lever called apparant Heirs $ neither is the Preſumprion in them, that the 
Defant would, in prejudice of his Creditors,adventure limply to diſpote toſuch, 
vile he had hope of Iffite + bur all this holds ifi Oyes. And it was ſo decided 
Jar. 29, 1639, La.:Sweatoun contra Richardſon : where an Infefiment was grant- 
dby the Goodſire to the Oye, reſerving his Son's Liferent. And in the like 
Gi; the Fathes who was but Liferenter,and his Oye Fiar, by the Grand-father's 
Dipolifion, was both found lucrative Suceeffors, Feb.23. 1627. Lightonz contra 
Lof Kinaber ; But this Deciflon 'was ſtopped to be further heard. | 
6. But here occurreth the Quitftion; if the Diſpoſition be anterior to the Debt 
_—_— but the Infeftment 7g wn _ 244 Debt, - we How F; + 
found of Doubt is, that though the Defender had a prior -Dilpolition, yet by 
tte lofeftttent onlyy he was Succeſſor: ſeing Lands LEE by Sifpalations bÞ 
by laſeftments: and therefore he was clearly Suctefſor poſt: contratfum debHum, 
ud alex cavſd hverativa, 2. If this were not the meaning, the ititent'of the 
liy world be froftrate s for it were eaſieto itiake Diſpoſtions and to keep theth 
, and in the mean titne to contra Debts, when the Creditors could not know 
&Dcbitors Condition, and1o conttaRted benz fide. This Caſe was decided »e- 
whe, that the Infeftment. though poſterior tothe Debt, c&&d:not infer this Titles 
ng upon a Diſpoſition anterior to the Debt, Feb- 23, 1637: Lightoun contraL, 
Qqq 2 of 
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of Kizaber, The like was found, where there was an Obligment in a Contra 


Marriage, to . : 
poſition and Inteftment were poſterior to: the Debt, and did not bear ex 


in implement of the Contra& ; which was preſumed,ſeing no other Cauſe was hoy; 


Fuly 23.1678. Ferguſon contra Lindſay. For Anſwer to thecontrary Reaſon; 


the firſt is upon miſapplication of the words, poſ contraFum debitum : whic, 


Diſpoſition, ; 
be fraud in keeping upſuch Diſpoſitions, 


mon reaſon of fraud, to reduce the Infeftment, 
be not inferred. 
beredititis where chere can be no hereditas. 


though it may be reducible, as without a Cauſe onerous. 


Inſtitutions of the Law of Scotland. Lili 


diſpone Lands, prior to the Debt contraQeed: albeit both the pip 


are not to be referred to Succeſſor thus, ſucceſſor poſt contratum debitum ex caul 
Iucrativa; but ſucceſſor ex titulo lucrativo, qui titulus eft poſt contreFum debitum, $, , 
that if the lucrative Title be not after the Debt, this Title takes no place, Ax, 5 
the other Reaſon, the ſame inconveniency will be of Diſpoſitions to Strangen, 44 
which being keeped up, Creditors may contra@ bone fide, And yet Inhbibitin  -: 
before Infeftment will not be effe&ual, unleſs it preceed the I[nfeftment and 4 M 55 
which will alſo be effeQual againſt the apparant Heir. Butifthen i ® 
which will be eaſilier preſumed inthe i 7 
perſon of the apparant Heir, than a Strangers it will be ſufficient upon the con ſl - 
though the general paſſive Tit: 
7, This Title can take no place, firſt, where the Party to whom the Right iſ #- 
granted is not lioqui ſucceſſurws in that ſame Right : becauſe it cannot be precetiM # 
And ſoa Diſpoſition to an Heir -- 
Tailzie, of Lands not provided to that Heir of Tailzje, cannot infer this Titk: "Y 
Neither will a Diſpo i 4 
ſition of tailzied Lands to an Heir of Line, infer this Title g For in that Caf 
cannot be preceptio hereditatis : albeit the Diſpoſition will be reducible, as with W # 
out 2 Cauſe onerous. But there is more reaſon, that Rights acquired original 7 
by Predeceſlors, in name of their apparant Heirs, cannot infer this Title: be 'h 
cauſe the Predeceſſor himſelf never being Flarin that Right, the apparant Ha IM ys « 
could not be his Heir therein. Neither can ſuch Rights be reducible by the AI v5 
of Parliament, 1621. becauſe the failing thereof, willnot make the Fee returnu I ' 
the Predeceſlor who never had it: but the ſame can only be reached by a Dec | 
rator, that it was acquired by that Predeceſſors means, after the Debt contratteg it 


and therefore ought to be affeRable, as ifit were in the Perſon of the Debitory 


his Heir : which hath frequently been found relevant and ſuſtained. 


—_— a 


———_— 


3 The Romans carefulnefi to preſerve the 
freedom of Teſting. ny 

2 The antient form of Tefting amongft the 
Romans. | 

The modern form of Roman ſolemn Teſta- 
ment Ss 

Their nuncupative Teftaments. 

Their military Teſtaments. 

Requiſites for Roman Teftaments, 

How far Sons in familia could T eft, * 

Perſons Who could not Tefts 

"_ who could not be Inſtitute, dr Sub- 

tute. >, 

10 Reftriion of the freedom of Tefling, in f@* 
vours of Ebildren. | 

21 The Legitzmes of Ebildres, 
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TITLE VIIL 


Executozie, where, of Teſtaments, Codicils, Legacits 
Relicts part, Batrns part, Deads part, Confirmations, 
and Office of Executozle. 


LE ——— 


12 The Falcidian Portion: | 

13 Thedifference of the Legitine & the ht 
cidin. , 

14 The Trebellianics. 

15 Fideicommiſla. ' 

16 Codicils. 

17 Inftitstion of Heirs. 

1$ Subſtitution. 

19 Sabſlitutions Valgar and Pupillar. 

20 Legac ies. 

21 Legacies bow they are Void and Nall. 

232 The Kinds and Effets of conditional! 

 __ cies, or Fideicommiſſa, G. 

23 Specidl Legacies. 4 

24 Conditions adjeFed to Legecies and 
commiſſes- T 5 | 
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4 Th Taventary. 
# Col atio Bonorum, 


7 [os accceſcendi. 


[The Power of Tefting with us, bow it may be 
6 \reftrited. | 
29-It is reftrifled to Movables only, 
10 herein the Office of Executors conſiſts. 
31 The neareſt Agnats are Succeſſors in Mo- 
© pables to the Inteſtat., 
13 The Line of Succeſſion in Movables, 
13 The Nomination of Executors, © Godicils. 
14 Solemnities requiſite in Teftaments iwitb 


_ 

15 The effefts of Teſtaments made abroad. 

16 Verbal Legacies» bow ſuſtained. 

37 The Power of Teſting is competent to Mis 

nors having Curators without their Con- 
ſents, andto Wives without their Huſ- 
bands Conſent « but not to Pupils, Idiots 

. or Farious perſons. 

$ Legacies with us. . F 

29. Legacies and Donations mortis cauſa, dre 
' proportionally abated if they exceed the 

"Deads part» | 

{þ Phetber ſpecial Legacies will be ſo abated, 

41 The Efſe& of Legacies of things not in the 

power of the Teftator. 

42 The Efe8 of Legacies left ſeverally. 

43 The ReliGs part of the Executory, 

44 The Bairns part of Gear: 

5 What Foris-familiation 75: 

46 CoUlation by our Cuſtom, 

49) Sums bearing Annualrent without Clauſe 
' of Infeftment, fall in Executory as to the 
i Defun& and bis Children, but not as to 
.. the Reli8. | | 
is Heirs beve no benefit of the Bairns part, 

except they renunce their Heretage in fa- 
vous of the remanent Bairns. 

49 If there be bat one Child Qan-foris familiat, 

the /ame is both Heir and Executor, and 
bas the full Bairns part the Heretage: 

jo The Executory is divided a4 it was at the 

Defunds Death, andthe time of the Gon» 
firmation. 

jt The Intereſt of the neareſt of Kin. 
j2 Deads part, 

53 The Intereſt of Executors Nominat, and 

Daetive, 
34 The order of Eonfirming Executors. 
55 How Executors Nominat in England are 


Ls 


admitted here; 
56 Licenſes to Purſue: * | Z 
57 Executors Intereſlias to the Rent the year 
the Defunt died, | | 
53 Executors have Right to Stzelbows Goods. 
59 Co-executors and their Power. 
60 The Effedt of Executor”s Aſſignations before 
Sentences 
61 Executors ad non executa, 
62 Executors ad omiffi & male appretiata: 
63 Executors Ereditors, | 
64 How far Executors are lyable paſſive, and 
of their Diligence, 
65 The Relief betwixt Heirs and Executor 3, 
66 How Executors may ſafely pay Creditors, 
67 What time Executors have to do Diligence; 
before they be lyable to Creditors. 
63 Al! Executors, and Creditors doing Dilis 
gence within fit Months of the Defund3 
Death, come in pari palſu. 
69 After fix Months, Creditors come in d6- 
Cording to the Priority of tkeir Diligence« 
70 Executors paying Relifs, Bairns and Le- 
gatars, dfter fix Months, and before Et- 
tation of Ereditors, are ſecure; and the 
Creditors have only Repetition againſt 
t hems ; 
71 Executors after obtaining Bond or Decreet; 
are not in pleno dominio of the DefunAs 
| Goods, EE 
72 Executors may pay priviſedged Debts, at 
anytime, | 
73 drreſftments binder the Executor to prefer 
any other Creditor 
74 Compenſation how nat competent to the De-- 
funits Debitorss 
75. Exoneration of Executors} _ 
76 Exbauſting of Executors, bow competent, 
77 The Diligence neceſſary to liberat Exec 
tors : they are not obliged to Depone upon 
their Knowledge of the Defunis Debtyexs 
cept as to their own Share. 
78 How far Co-executors are conveenable ſes 
verally. Rn 
$0 Executors ſurviving, are not lyable for the 
Share of the deceaſed in ſo far as they ex«- 
ecuted the Teftament , and lifted their 
part. 
$1 Executors are lyable for the Inventary, 
without proving their Intromifflon. 


. 82 Where Teſtaments are to be confirmed. 


. which is of two Kinds, The one of Executors, which is the galy lawful 
Succeſſion in Movables, and therefore is both an adtive and paflive Title, 


hon, 2nd 
i the nexr, 


Tri rernains now the other: Branch of Succeſſion, viz. in Moveablesi 


the other 1!legal and Vitious, andis therefore called Vitious Intromiſ- 
is only a paſſive Title, Of the farmer in this Title, and of the latter 
0 1 The whole Intereſt of the moveable Goods and Rights of Detunds; 
8comprehended under the term of Zxecutory, wherein not only that which is prq- 
why the Executor by his Office, or Succeſſion, is contained ; but alſo that which 


Bf %llleth to the Defunas Relid, Children, and neareſt of Kio, and to his Lega- 


Wand Creditors, 


We ſhall not here repeat what hath been ſaid of Succeſſion 


Qqq 3 i 
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in general, of which at large in its proper place ſupra, Title, 4, Where the Rip 
and Rule of Succeſſion, both according ro Equity and the Law of Nature, and. 
cording to the pofitive Law, and Cuſtom of this and other Nations, is halg 
forth, This much only ia general, that the Will of the Ownec is effeQual ig 
equity to diſpoſe upon his Rights, either to take effe& during his Life, or ag 
his Death: The former being compleat, conſticures a preſent Right, irteyg, 
cable by the Diſponer: the latter is ambulatory,and dependent upon the Owner 
Will, and hath always implyed in ic the Condition of his Death; and therejore 
may be altered, abrogat, and derogat by a poſterior Will, And thence it 1$cal. 
led the Latter Will of the Defun& : becauſe che Latter Will is always effe&uz| 
and preferable to the tormer Will, Ir is alſo more favourably interpret and x. 
tended, than ContraRs or Diſpoſitions among(t the Living, Aad if there wes 
no politive Law, the expreſs or preſumed Will of the Detun& would be the 4 
dequat Rule of his whole Succeſſion - Bur Succeffion being of grear conſequetice, 
whereby all the Rights of mea are at leaſt once, and many times oftner, tranſmit 
red 1n every Generation; therefore poſitive Law for utilities ſake, hath juſtly 
. and fitly preſcribed the Forms and Solemnities thereof, that it may be clear and 
ſare, and hath applyed remedies to make it effeftual.: And hath reſtrained the Wi 
power of the Detuns Will in ſome caſes, eſpecially in favours of the Defand 
Wite and Children, whom by the Law of Nature, he is obliged to provide 
And hath alſo declared the Degrees of Succeſſion, Meaning, and Preſumptiog 
ot the Will of Detunds, | 

I: The Remans of all Nations, were moſt ſolicitous in this matrer, and accoug- 
red it a publick Intereſt 5 reipublice intereſt, voluntates defunitoram effeitom [os 
tiri, And therefore they did exactly guard the power of teſting, not only a8aink 
Violence and Fraud, by ſevere Puniſhments, and Excluſion trom all benefie f MW 
Succeſſion ; bur alſo they rejected and annulled all Pactions, reſtraining the pow Mir 
of teſting, as p«iFum Corvinum de hareditateviventsw. W hich was not only exten» Mig 
ded to Pains made by Perſons diſpoſing of the Heretage of Perſons, co whom Mr, 
they might ſucceed, but even to Pactions in relation to theit own Heretage. They Mii 
did alſo clearly determine what Perſons had not the power of Teſting, andig 
whoſe favours Teſtaments might not be made, atid the manner of all Kindo My 
Teſtameacs, Inſtitutions,and Subſtitutions of Heirs, Legacies, Fiat commiſes,and 
the ſenſe of moſt ordinary Clauſes in all theſe, and alſo the Succeſhon ot the It 
teſtat » Which hath made the matter of Succeſſion (wel into a mighty bulk, and 
to make the chief Integral of the Civil Law z wherein to infiſt here, would 
neither be neceflary nor profitable for our purpoſe: but as in other caſes, a ſhotf 
Sum, without Ampliations or Citations, may ſuffice, 

2, Succeſſion amongſt the Romans, was either by Teſtament, or from the [t: 
teſtat, The antient way of Teſting amongſt the Rowans, was either in peaceat 
ſolema, which was done in preſence of the People, being convocat cola! i Comte 
is : or otherways by a ſimulat Sale, per £5 & librams wherein the Teſtator, il Wew 
preſence of five Witneſſes Romans, did hold a Ballance, and weighed Mong 
therein, and under that form, as it were, ſold his Inheritance for the Money, 
 andasked Witneſſes, Or otherways Teſtaments were made i» procin&?s, whed Wei 
they wete ſtanding in Batrel before the Fight, withour other Solemaity that idker 
three or four Witneffes, This was the antienc form of Teſtingg the macter dolÞe x: 
power of Teſting was very abſolute, according co. Equity + concerning which {mor 
this was the Law of the twelve Tables ati quiſqde #23 ſue legaſſet its jus efto, Bit While 
| the After-Courſe of the Civil Law, changed both this anrient manner and poli eond 
of Ns and; redacted Teſtamenrs into three Kinds, Solemn, Nuncupativs W to, 
and Military, | 7 = 18 

3- Solenmn Teftaments wete (o called, becanſe they required rhe moſt Solemaielly4 
nities: as Fir#, That the Teftamenrs were in Wit, the Nate of che Heir, #3 j 
leaſt, being written by the Teſtacor, of one of the Witneſſes, mm hon nh 
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Maved to be ſeyen Witneſſes, being Romays, {pecially required-all preſent, 8: 
hin? by rhemfelves, or agother, and ſealing theTeſtament at the foot thereof: 
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ggeof which might be Women, Pupils, Servants, Prodigals,or furious Perſonsznei- 
ther che Heir bimſelf, or any ot. his Domeſticks: each. Subſcription bearing. 7 
fithm,, 8c. bring called and required to be a Witneſs ta this Teſtament, which is 
anttined 5n this Schedule, have ſubſcribed it with my hand, and ſcaled it with ſuch 
{ful. Thirdly, The Teſtator alſo behoyed to ſubſcribe thus, 1 Mewime, &Cc. 
telive this Schedule to be my TeFament, and 1 have Teited. as is contained therein: 
x by another if hecould not write, who ſtood as the eighth Witneſs, Foxrebly, 
the Teſtawent behoyed to be mage by one continued Act, withour interruption 
of ny extraneous Act, leaft by extraneous Acts the mind might be diverted, or 
nconfiderat, in fo folemn an Act, So the Teſtament was cloſed up, and ſealed; 
Andif the Teſtator opened the Teſtamenr, it was preſumed hechanged his mind : 
kit after his Death, the Witneſſes were called together, ro ackoowlegge their 
fak and Subſcriptions, at the apening thereof, Or atherways it was opened by 
6 Anthoricy of a Judge, befare other honeſt Witneſſes : And if any of the 
Witneſſes acknowledged not their Subſcriptions, the Teſtamene was held ſuſpecc: 
4, A Nencopative Teftament is that which was by Word only, before ſeven 
Witneſſes qualified as aforeſaid z Yet two Witneſſes were ſufficicar in q Fathers 
Teftament amongſt his Childrenz and a Waman might be Witneſs therein, Or 
px Teſtamenr for pions Uſes, fiye Witneſles did ſuffice, where there was any 
jury of Witneſſes, | 
5, A Military Teſtament, was that which was made by the Souldiers in Wat: 
nierein they had theſe Priviledges, Fir#, when they were 7n procinfty, ready 
vjoyn Battel, avy Declaration of their mind, by Word or Writ, chough it 
we written in che ſand, was ſufficient, It was alſo valid, it made during che 
edition, with ſuch Sotemnities as cao be had tor the time: Yer fo, ifthe Te- 


{ſor lived a year, in which he might make it more ſolemn, it became yoid, 


flitary Teſtaments have this further Priviledge, that che Teſtator may jnſticute 


| time, and may inſticute in part; 3nd ſogieputly teſtar, and partly igreſtat : 


ich is againſt a Principle of their common Law, 
6, The antient abſolute power of Teſting, was by the ipploquent courle of | 
; cleared and reftrained, not only by the declaratory Laws, finding Tefting 
lother Acts inyalid, as done by furious Perſons out o their lgeid ingervals,and 
Kiots, and by Pupils, who have not the uſe of reaſon; or thole made by 
md, or Error in the Subſtantials, or by extortion + bue more particplarly ic is 
ited in theſe particulars. 
7. Eift, #2112 familias, Perſons in the power and Family of their Fathers, 
d not Teſt upon their Goods z whether profeRitious from rheir Facher, or 
featitions z/iand? s even though their Father conſented } bur only pg their bs 
Gfrenfis, acquired in War; or qvsſi caſtrenſie, 25 in wilit;e tog gf 4, 
$, Secondly, Captives with publick Enemies, or Perſons given in pledge t0 
«a; or Perſons condemned to.capiral Puniſhmenc, whoſe Goods were confilcat g 
nofe condemned of Iatamy, could not Teſt, | 
9, Thirdly, by Teſtament ſome Perſons can neither be ipſticute nor ſubſticute 
eg, ſuch as the ſpurious Children of the DetagRt 2 to pur 2 reſtraint upon 
aenlawful Procreations. Bux Ghildren begatten on Concubines, while thoſe 
ttollerar, conld not be jaſticute or ſubſtiruce, C there heing lawful Children) 


Dior than afixh part of the Heretage. Oaly there could be left co ſpurious 


| 6, 


iren, Legacies for their neceſſary Aliment. Neither could Perſons guilty of 


wndemned for Treaſon, be inſtituce or ſubſtitute Heirs 


"Bl 19. Fourthly,The power of Teſting is reſtrained in thoſe who baye JawiglChils 
>: vho were necefficar, eithgr x0.iaſticuce their Children their Heirs, .or.ex- 
ley +0 exheregar or diſheiriſh;them, expreſſion the Caule of 10G. Fax if 

"F< .aftiruce others, and paſt over their Childcen-in filence, the Tel 


meat. was 
Qq q 4 yoid, 
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void; And if they unjuſtly exheredared them, they hid , verelam ingficy 
zefamentii, to annul the Teſtament, as done againſt the nartical Duty of Bathex 
without a juſt Ciufe; * rey OE MPI 

11,” Fifthly, the power of Teſting was reſtrained in favours of lawful Chili 
that the Teſtator could not by Legacy.or fides commiſſum,abate from the Chili 
their Portions natural, due to them by the Law of Nature, obliging Baan 
to entettain their Children : which the Law detyned to be the fourth part gil 
Inhecirahce, Debts deduced, when there were fewer than four Children, ah 
part, when fourz and a half when more, It there be no Children, this Z egija 
is due tothe Parents,*, Grand-Father,8 Grand: Mother, but,not to Bretfiten,.- 
leſs a baſe Perſon be inſtirate : 'Which Porrion natural, the Teſtator could wii 
prohibire the Children ro withdraw trom the, Hererage, __* ': 

12. Sixthly, the Falcidian Law did reſttain Legacies, that they mighty 
exceed three tourth parts of the Inheritance » ſo that chere behoved coremaingy 
fourth part to the -Heir, which therefore was called portio Faleidia, And tha 
fore if the Legacies did exceed three Quarters of the free Inheritance, Debi 
ing deduced, they were abated proportionally, that the Falcidia might, oi 
main to the Heir, | | " 

13, This portio Falcidia differs from the natural Portion in this 3 that theTulſ 
ſtator could not profubire the Heir to take the. benefic of the Portion naw 
but he could effeRually prohibice the Heir to take his Falcidia, The Rex 
whereof was, becauſe the Falcidia was introduced, to the effet that the Wi 
of the Defunts might be execute, which could not be, if the Legacies leſt 
thing to the Heir confiderable, but trouble, as oft-times it falls out : Soul 
this being a Remedy in favours of the Teſtator, .to make his Will effeQual; wif 
might prohibite it - and cou!d not be-preſumed lo irrat;6nal as co prohibire it, j 
he had not good ground ro know, that hisHeirswould enter withour it,Or indy 
ly, it the Teſtator prohibite che alienation of the Heretage,'the Law eſtecndli 
it as a prohibition of the Falcidia, . Bur the Falcidia had no place in Mili 
Teſtaments. or in Legacies lett co Pious Uſes,or lett to the Relid of theTelugl# 
yomine dots, The reaſon of theſe exceptions being in favours of Souldiersþ 
ous Uſes, and Tochers; And if the Heir omitted to make Invencaty, held 
the benefit of his Faltidia, | Lk "is 

14. When the fiduciary Succeſſion became inuſe, whereby Heirs were inſtity 
or ſubſtitute, to the uſe and behove of others, to whom they were to reſtore thel 
herirance,or ſome part chereof,or thing therein, which therefore was called jk 
commiſium,as being comitted to the Truſt & Faithfulneſs of the Heir: the Sn 
conſultum Trebelianum did introduce the reſervation of a Fourth part to the ; 
inſtitute or ſubſtitute by theſe des commiſies, in the ſame way that the Fd 
was a reſervation from Legacies, And therefore this fourth part was called 11 
bellianica: which therefore, hath the ſame exception with; the Fa/cidia,ot what 
in the former Paragraph: And this further, if the Heir were forced by Lan 
enter,or if within a year thereafter, he do not fulfil the Will of the Detun&, i 
Joſt the benefit of his TrebeUijavica, And if he had either Legacy or Portion 
the Inheretance, it was reckoned to him as a part of his Trebe{iamica. | 

15, The uſe of theſe Fidei comifſary Truſts was, when the Teſtator delignait 
his Inhererance, or ſome of his Goods, either for Perſons that were not cape 
to be Heirs, or not fit to manages as through Pupilarity, Prodigality, orlonh 
other defe& - then he inſticute other Heirs fit for the preſent management; # 
defired, or required them by his Teſtament, to reſtore the Inheritance, or (ne 
part of it, go ſuch Perſons- And that either ſimply: to a day, 6r conditional 
And oft-times the day of Reſtitution, was after the Heirs own Death, whe 
he had his Liferenc or Uſufru& thereofs Ar firſt this was wholly left ro the 1 
and Faithtulneſs of the Heir, withour any legal Remedy or Compulſion: wil 
afrerward were adhibite, with the reſervation of the Trebeb;anice, as hath 
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6 But where:the Perſons in whoſe-fayours- the! Truſt was, wer:ſuch as 
id-not be Heirs, or: fucceed, , as ſpurious Perſons g 'then-choſe, Heirs were not - 
Qapelied to reſtore, ' tr elt rnd re) mb 2 I USES 
The eſſential and chief point-of a Teſtament. is, the Nomination of an. Heir; 
ather by Toſticution, or Subſticution : without which it wasnot allowed-the name 
ofa Teſtament, bur only a Legacy, or atbeſt the name of Codicils, which is cal- 
ed by ſome an imperfe& Teſtament, , +>... 1 25 22562.1 5 1fing 
46, Codicils might be made betoxe five-Witnefles, either in Writ or Nuncu+ 
W ative: and they were ordinarly: additions to-Teſtaments, Yea becauſe, it when 
taments, through wantof Solemnity, became void, the Legacies failed;there- 
\erhere uſed to be agjoyned this Claule, If this be not valid as 4 Teſtainent, Let 
i be valid 48 4 Codicill, which thence is called Clauſvules Cogiciflaris, | +1 5 + 
17, The form of [nſticution of Heirs, was'in plain.and ſhore terms, ..thys; 'T5« 
tis heres eſto, Theſe were either inſtitute (olly, ; or joyntly : and that either e- 
qully, or indefigitely, which is, underſtood equally, ;orotherways: by. certain 
Portions. No Inſticution can be conditional, or to a day; or-it itbe;"jt1is pres 
katly effetual, Becauſe the Heretage cannot hing in- the Air, and belong to 
wae: elſe it would prove caduciary, Yet in Military Teſtaments this Priviledge 
xindulged, as.bath been aid. | | 


| 18, Subſticution is the Nomination of ſubſtitute Heirs, who take place failing 
heinſtiture, There may-be as many ſubordinate Membets of Subſtitution-as the 
Teſtator pleaſech, The Inſticuce or. prior Subſticute, is found to fail, when el» 
ther he cannot, or will not enter : but it once he-enter, the Subſtitution for ever 
naiſheth, And if he or his ſhould be excin& who was inſticute, the Hererage 
tecomes his Parrimony, and no more the firſt Detuns Hererage : and fo falls nor 
the Subſtitute, who is Heir of-che firſt DefunRyz. bur co the Heirs of the Inſtirute; 
ks otherways with us, in Tailzies,or other Subſticutions,as hereafter will appear; 

.19, Subſtitution was of two kinds, vulgar and pupillar,. - Pupillar. is thats 
meceby Fathers were allowed in their-Teſtament, having named their Children 
beng Pupils, to be their Heirs, to ſubſt.rute Heirs to-them: which Subſticuces 
ad not only the Fatbers Heretage, but the Sons, dying, in -Pupillaricy.-i: Unger 
wich is comprehended that which is called ſ#bſftiturio exemplerss - whereby Pa 
mts haviag inſtitute their Children, being Idiots, their Heirsz did ſubſticuce 
ather Heirs to them, if chey entered not, and died Idiots, or Furious, '- Andin 
Military Teftaments, the pupillar Subſticution is not only. effeual,: it. the; Te- 
tor: make his own Will, and.inſticuce his Children + but though he only ſub- 
Citate, and though the Children ſurvive their Pupillarityg . yet it they enter 
In, the Subſtitution valid. All other Subſticutiorſ are ordinary, or vulgar z 
when the Teſtator inſticutes Heirs, and ſubſtitutes others $ but hath only efc& 
#tothe Teſtators own Goods, it thoſe inſtitute enter nor 5 bur not as to the 
boods of Heirs ioſticute, 


. 20, The matter of next Moment to the Inſticution or Subſtitution of, Heiis, is 

Wile leaving of Legacies, which may be lett in-Teſtaments, or Codicills, and 
Mthout,eicher in ſome caſes, - Any thing may be legat, iwhich is 'in the De- 
m&s Goods, alienable; except info far as is reſtrained inthe Eegitima, Falcilia; 

WO Trebelienica: of which formerly.. Yea though the thing legat be not the Te- 
ors, the Heir is obliged to purchaſe it to the Legatar, or the value of it; if 
tte Teſtator knew it was anothers: for then his mind is followed, to make ir, ef- 
nl, atleaſt by the value. But if the Teſtator Jegat any thing, thinking ic 

Wd his own, which is not his owns the Legacy is ineffeua], _ For Legacies 

bY Donations, they are underſtood to be given, only in ſo far as the Giver hath 

Wgit - and therefore there is no Warrandice ot them, as tothe Teſtators Righe, 

Writ the Heir deliver any thing, nor ſpecially legar, in ſatiſfaQion of, the;:Lega- 

89.1f that be evied upon deteR of the Heirs Right, hes ra for Warran= 

BD Asit an Heir were appointed to give in Legacy, a Horſe worth: ſuch a 

= cr | - price, 
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price; nor beins in the Heretage, bur delivered by the Heir; ©6 farisfy they 
ace the Horſe be'evied; the Legzter hath. Wartandite againſt, che Hive. 
becauſe it is not the DefunAs Right, bur the Heirs Righe thar fails. Lepwis.. 
and particular fdt#-romm?fes, nde' being tor reſtitution of the whole Her a96-06 
any ſpecial part, or "9694 thereof; are equiparat : as fdei-coriimifies of the Hay 
eage;; ora Puorethereotacequivalent es che Inftitution, or Subſttturton of Huh 
And either Legacies, or fdei-commiſes may be genera], whereby 2 quantity; 

lefr;' or ſpeciat, whereby act individua? Body islerr, as (uelt an Horfe, &c, (6 
chey-citherbe lefr'purely;' of conditionally, or to a day. *” 
- aT;,; This is common to-all Legacies, that it the Legarar die before the Teſti. 
tor, che Legacy become void, 2nd is nor eraofmitted ro rhe Heirs, and Such 
ſors of the Legarar, ' Neither dorh the Legacy belong cothe- Legatar ordingly;, 
if the Teſtament wheteiw ic is left'be'yoid, for want of the' requifire Solennitie, WH 
(ofwhichformerly ; ) tinlely it baye-rhe codicilfar Clauſe, or if che Heir"dowor Why: 
. enter; or if:the/ Codicils im which it" is left, or the Teſtament, having cheap. Wu 
dicilkar'Claoſe, ' wanr'the' Solemnicies requiſite ro-Codicitis, * 1 Bite 
- 29; rhe Legacy, or fidti-conimiſſes beconditional, rhe Legatzr dying befilh Mine 
the exiſtence of-che Condition, Ffolerh the Legacys and dorh nor cranſmit itt Mor 


i= 


his Heir, if it be a caſual Condition - bur if it be a poteſtztive Condition detigss 


. 


ding 'upon'the power'of the Legatar, and norupeti' accident wirhout his poiwiry 
or ifleft ro anugcerrain' day, which is equivalent ro a cafuzl Contition's if dy | 
Comdition. be id the Lepacars power, ( unlefs he did'alf diligence ro fatisty the Mid 
fame )\he loſeth the Legacy, ' Bur if the' Condition tail nor through fris taule; 4 {Want 
being 'offered and'not accepted, - or being impeded by any third Party , che'Leps 
cy is thereby tranſmicted/ro-the Legarars'Heirs, 'whio are only lyable for rhe int Wan 
reſt of 'the' Condition, - Legacies puteor toa certainday, ate tranſmicted by thy Wi” 
Death'of the Teſtator 3 efpecially it the Heir be entered, though che day be ut Miter! 
''*23; 1a the (everal Caſes, by which Legacies are eftabliſhed; and rranſrn:iMilt ft 
the property thereof is iwche Perfon' of che Legarar, if ir bea ſpecial Legacy;huliWn: 
# the PoſſcMon: therev! rexiains is the Heir, againſt whom che Legarar hack wtWnen 
=. _ 1perfonal: Aion, for payment or delivery of the Legacy z bur hath alſo1 46, 
£3 | : Aion of Vendicarion, againſt him, and all other' havets rhereot; tor ddbMaen 
Ws - very of the ſame, 'So-fidt?-commiſies, which 2re' not conditional, are not alit þ ito tf 
ble'bythe Heir; but are fecoverable from every fingular Succeffor, _ | + none 
- 24: Conditions adjeRed ro Legacies, or Frdti-commiſies, are of diverſe kindylitian 
of which ſhortly obſerve. s Þ+ That when Conditions are copulative, they ml er x 
all 'be/joytirly/ pertormed 5” or when diverſe-Conditions are feyeraily ſer downwliſuget 
Fyeral\plares of che Feſtament, Bur if chey be diljunRive, rhe performantg wal 
any 6f rhe" is ſufficient. >, If the Condition be divifible aid pertortmablewWiCo 
more perſons ;; each performing his part, hath acceſs to his Leprcy. But if it Pa 
Inpoſed' vpotrone perſon, the pttformance ofx'part thereof, doth norfAive4t ces 
to's proportionable part of che Legacy : but the Condition muft be” whol y pb ans in 
formed; / orherwaysthete-is no parr of the' Legacy due, 3. Condirioug inipob Witute ; 
fibſe 7 fat#9; as'not' being lawtul; regularly/are void, and as not a6je 0," wr 
mon whict chaFisetcounted one, if Martiage beabſolucely'prohibired? whdlſyall 
the Yi#heprrts refttidted only to Maids, and found ic lawtnl ia the cafe of Wiiior. 
dbwe co adjedt ſuch'a Contition, f'Titis n»bat; and therefore it che' Loyal 
 martied not ca rtizt Perſbn, cle Legacy was nor due: In Legacies and fdei-il 
_ ' mriffes; a falſe Nitrative' vitiars. not: as whith the efficient Cauſe; meytion 
therein; 'was' not true; ' For exemple , if Lepicy be left,: bearing'co have 
idr Service done, generally or particularly's, albeir theſe were nor done, itW! 
18: | 'Bue rhe expreſſfon'ot cite-fadl Ciſe-ittiplyes a Condition 2nd if it Ml 
performed; rhe-Eegirits ecaſtrfi,  rab[# won [efuatd,” AS when Cepaciaat 
for ſhell VHEs,” Services or Dees t6bedone: ' Legacies being pratatrouſi 
| x 6-4 #3 * "8 
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tot wre-of Donations :. atid therefore are tevocked by Tngratiende;iþſo fa7s; 

ily-in reaching the Detun®, as if Inimity roſe betwixt him and the Legatarz 

wen-after his Death, as it he curſe him, or endeavour to make him infamous s 

thoſe things againſt the Heir, will be ſufficient co take away the Legacy; 

waych may ſerve tor 2 Summary of the Roman Law, in the matter of Teſta« 

s As tor the Succeſſion of the Inteſtat, it being one, without diſtinQion 

Heretable and Moveable Rights, we have ſpoken thereof before, Title Succefs 

We ſhall therefore only touch on cheſe points which are common, it all Suc- 

ſons, by che Roman Law vis, of the Inventary,Collation of Goods,and Right 
Wiaccteſcepce, or Collatio Bonorum, and jus Accreſcenal. 

ax. The 1aventary of Heretage, was a Repertory of every Particular contain- " 

therein : and was contrary to the Rules of the Rowan Law, /, { dotis nomine,z 3, 

** We here ivatrimenios by which there was neither a Duty nor Benefit to the Heir - 

lan Inventary, Bur the uſe thereof was introduced by FuFin/4 in favours 

. Waigly of Heirs, and in ſome caſes of Creditors, and Legatars, Of Heirs, that 

3 Wy might not be lyable for the Defungs Debts i» ſoliaum, but ſecundum wires 

Ws Winer 55,according to the value of the Inheritance, And this much in tavours of the 

4 Wedicors and Legarars, that the Inheritance might nor be imbazled, And therefore 

os Siemiking of the Inyentary was appointed to be with great Solemnity, be- 

. ir Judge, upon Citation of the Creditors, and Legatats, ſo far as they were 

© Wain; aod publick Proclamation for the reſt ; and before. famous Wirneſles, 


; ns & "LR 4 


th adin place of the abſent Legatars and Creditors, three perſons were to be pre- 
1 Warbefides che Witneſſes, of good Fame and Means, The Inventary b-hoved alſo 
& She made within thirty days, after the Heir knew and could enter to the He- 
we aze's and behoved to be compleat within ſixty days after the beginning there- 
1 WE The Invennary nor being thus made,the Heir was lyable to the Creditors for 
b 4 krwhole Debts, and to the Legatars for- their Legacies z without deduRion of 

i 7dcidis, Neither could the Teſator diſpenſe with, or prohibite the making 
{aventary, in prejudice of the Creditors: but he might in prejudice of the 


wil fo2s the Falcidis would be due, in that caſe, chough the Inventary 


fs a bbs) 
not renor made, 6s a Rs | : 51 
61 WH 46; : Collation is the Obligation of the neareſt Heirs deſcending, ro communi- 

ja Mee what the Defun& Parene beſtowed upon them, by Donation, or Tocher, 

a-Wnothe Iahericance: chat an equal Proportion or Divifioa might be of the whole, 
*Mameſt che Co-heirs, The reaſon of this Collation was, the equality of inte» 
ai.2nd affetion of Parents, to their Children, of che ſame Degree, and thence 
ater preſumed Will, thac cheſe ſhould enjoy equal benefic by their Parents; 
LWdtheretore if ir appeared, not to have been the Parents Will, Collation had 
dolce: As it the thing were beſtowed, withexpreſs exemption, or prohibirion 


MiCollation, or it it were letras a Legacy,or Donation, 'morts cavfe: for thereby 
{Hee Parents Purpoſe appeared, to preter that Child co the reſt, even afrer the Pa» 
eas Death, Colation was competent amongſt no other Heirs, . than Deſcen-. 
por in the ſame Degree, and not amongſt extraneous Heirs, inſtitute, or ſub= 
pobWnte; .ay.amongſt Aſcendents, or collateral Heirs: butonly when the Co- heirs 
"Wm by Teftament, or from the Inteſtat, who are in the ſame Degree, as be. 
Hall Children or all Oyes, &c, Bur it Children, or Grandchildren were inſti= 
WF or ſubſtitute together, there was no Colation, Amongſt things beſtowed 
Children by their Parents, their peculiar Proviſions and Tochers were com» 
motended : but not their Entertainment, or Expenſe of cheir Education. - And 
fore though one Child were elder, or longer entertained than the reſt, 
k ph more ſumptuouſly or though educated with morenoble Accompliſhments, ; 
itz greater Rate, as being bred at Schools, Trades, Exerciſes, &c. neither 
Iftuments requiſite for theſe as Books, Cloaths, or the like, came under. 
tion; or was there any eſtimate or conſideration. thereof, The reaſon is,. 
be Entertainment and Education is preſumed to be according to the ficgeſs p 
kapecity of the Perſons, whereunto : proportion is obſerved in all WO 
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upon their Children proportiprally, according tothecapacity.and.excellew 
cheix $pirjts,. and to render them it to the ſervices of their Generation? - whichs 
they have aBenefig,ſo they, hayg with them a large Burden,and. oft-timetan 


Neither do Donations to Children fop any, fpecial Service dane-ta the bas | 


# £ 
« 
«at s 


come under Collationz becaule theſg are not properly Donations, bur Rey. 
NEratIons. mc) 
27.: The Right of Accraſcence, is that whereby the Portion of an Heir, Le bi 
OT fidei-commi(ſſats befalleth to anathers notþy-a new and leveralSucceGaon. les Ws 
by the firſt Succefſion, and' as a part thereof. We have liuls uſeofghis>..at 
therefore I ſhall be the ſhorter,in the many. and ſubyileDebates,agitat amonoſkah 
DoRorsthereupon, For takiegclearly. up this Right, we muſt take notice. 
Co:beirs. by. Teſtament, or Legatary, or fides- comwil/ars, are either. annoinal. 
conjund by the. words of the Teſjatar, or by the: matter, ar conjunt as-tatwlis 
words, but digjungt as to the marter:+ or wholly ſeveral, both as to. wirde ti; 
mazter, As ifthe Teſtator ſays Titins and wMevins, (hell be my Heipg, there ll 
culpative canjunRion joyns them in the ſame Sentence, and they:are jay indus 
ſame Inheritance, without —_——_. their Diſtinct Portions 4s 18 which the-lwwi, 
. 1gterprets them <qually inſtitute. The like is, ifhe leave a Legacy, or fidaina li. 
aviſimew, i the like terms, But where the Proportion is exprety, equal, ox well 
qual, thusz Let Titizs and Meviug be my, Heirs equally 3 ar, let Tithws be Howlin. 
one half and Mevins and Caing in another balf: hege Caine and Meine ave whe = 
junct inwerds and wattex. But they are; ſeveral from. Titive both-as; to Wall 
and! Matter, Or io the ficſt caſe, Tifinzs and Maevius ave: joyned in a 
Sextence , . but ſeparat as to, the waiter 2 becauſe their Portions are: ſevandli.. 
and expreſt, But if the Tefiator ſay thusy leave: Titixe: my, dweliing- Houſe;adiik. 
lay after, 1 leave Mavins; the ſame dwelling Houſe, there: is nO.c0juntGion of wil.” 
* bgcauſe to both ſeveral the ſame thing-islefte# In all theſe Cafes thee may.begubliige. 
ſtzcutions:we (hall then ſetdown theRight ofAccneſcence in the ſeveral Calenhenliic,; 
» Sirſt, Inthe Inftitutigonor Subſtitution of Heirs dire&#yz theres; place fare. 
creſcence, whether the Cocheirs be conjun@ or dizjun#, The Reaſon is, boca; 
; of chat Principle of the Civil Law, that no-man.can die paptly, Teflat, and:panyMu. 
Injeſtat, except in Military Teſtaments. And. therefore iffany: of ehe Co: bell. 
will not, or cannot enter.;z the Inheritance accreſceth.necefſarly: unto the the 
Co-heir, withits own Burdea, whatever it be.. Neither can the: Heir rejc&twllfliÞ.a. 
Poxtion, for the ſame Reaſons and, iFheenter before the othen Bir be. excludes 
he- hath no remedy, and-can ncither-rejet the whole;nor:a, part: becauſe :hemighliitu, 
and ſhould have ſeen to theather's Bntry, with-him, or ell&-heentersomhispealli; 
This rakes no place in, Legacies, qr Fideis commiſies, becauſe in_theſe, the grout lo. 
Law. proceeds not, And: therefore.if any Heretagebeordered to: be» neſtoradulii...' 
ſuch. perſons, ſeverally-in-diſtin& Portions, if one: of them will: nar;, on-canpatifi@@c 
accept, that Portion accreſcethnot.to.the other, but.returnsto:the Heir.. Andie No 
in Legacies, ' if there be. a. Subſtitutian to any of the:Heirs, the Portian acaraſabiÞ 2; 
not: becauſe thereis place for. the- Subſtitute, - who-becomes Co-heiv wighthealhu f 
ther Inſtitute, This Accreſcence is ſonecellary, that: the Teſtator can prokiiifea 
bite-it, becauſe he. cannot. die-teſtaty pro parte. And. therefore: proviſiatu 7 | My 
non tollit proviſionem. legir, beings as to: the neceſſary; Requilits; Edentials,, ani 
Solemnitiesof Law, Secondly, In the Inſtitution or: Subſ(titucion of-Heirs, oli." 
pacies,and' Fdei-commiſces, ifthere be more Perlons; and: ſome-ofi them ityaialiis;.; 
toboth matter and words; the Rights of thoſe.ſoconjun&do accreſce, ( itanylliiuns 
the Perſons ſoconjuna, da not, not: cannot.accept, )3 to the re(t of: the Canjublliliſ@ns 
and not-to- thoſe-that-are .disjunG in the matter, though they-be conjunt indie. 
words; As if the Teſtatox lay, Let Tatins be.mey Heat, and: thereafter ſay; & ls | 
us and 'Mevins be my. Heirs:r- if Seius.or M evi cannotyor will not/ enters thi | 
Portion accreſeeth to- the-other, -and not-co-Titive,./ Andi thereforc: thib GR; 
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benſideratly, or in vain, joyn Scivg and. Mbixe in one Serkiehee 3_ ab pur 
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_inanotbes by bimſelf?; and ſo conſtrueth that theſe two ſhovld be morecan- 
* Wd. 28d their-Portions accreſce to one another, and not'to Titivs, Thirdly, 
= oceederh where the-Conjun&ionis only in words, if there be ariy *Disjand 
a akin Matcer and Words : for then the Conjundion mikes the Portions of the 
11 8 cajun es: to accreſce! cach'to other, . and not tothoſe who are wholly digund. 
ts ihe Teſtator ſay, Let Titivs. be my Heir in wig wp let Sts and Mevins 
ns hg Heirs £9nelly 3: the other half; Here Seins and Mavits are conjun&in words 
natin the matter; becauſe their Portions are ſevered, and yer their Portt- 
ce to other, and not to Tiws,, who 1s wholly disjunR 5 and that from 
tu worcumed will of the DefunR,. as having conſideratly pitt them 1n one Sen« 
ard ace for that purpoſe. But this takes place only in Inſtitution and: Subſtitution = 

mips, thet the Teſtator die not partly teſtat: but not in Legacies ard” Fdejs 
alia; for in theſe the Portion of the Conjunds only in words not beitig ac- 
ltd doth accteſce to none; but returneth nor to the' Heir. Fourtbly, In all Cal- 
awbere there is conjunRien in the matter, and not in, wosds, there is place to 
erefcence: As if-the Teſtator fay, [ leave wy dwelling bouſe to Titius, 1 deſire 
wer io reftore the ſame dwelling Houſe toMevius 3 the Portion of either Party 
wii accepting, 2ccreſcerh. to. the. otherg and. zeturneth. to the-Reir, Bit if the 
nateator ſiy, 1 leave my Houſe 1s: Titiuss 7 leave the ſame Houſe to Seius and Me< 
calls, cither © indefinitly,, os expreſling their Portions z Sevins and Mevins their 
lations: accreſce each-to other, and:not to Tins - becauſe if they and Tiz# be 
moved ria Matter only, yet. they are alſo canjoyned in Word ; arid fo the. 
ilar ConjunRions prevail, by the preſumed Will o the Defunt, This kind'of 
ereftence:is called by the. DoRors, jus nor decreſeend? - becauſe each party 

; dn provided tothe whole,, which. cannotbeeffeua]: therefore concarſu paries 
bee. and the Deed is made; effeual. tothem in» part,cquallyg if the Will of 
niDefuntt appear by the Proviſion, not.totake away the former wholly, as in, 
Alles Cafes it falleth/ouc.. - And thereforein this Accreſcence, if any Burdetf be; 
aged, if chat, Party accept not, his: Partian accreſceth to the other, wittour” 
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29. Secondly, Not only tay the power of Teſting, be reſtticted" by Pad 
bur it is'aQtually reftrifted by Law, to extend to.no immoveable'or heres 
Right : which cannot be alienate, or affected upon Death-bed, or, which iv&- 
quiparat, by Teſtament, though the Teſtator were in his Liege pouſty, or perf 
Health, And that on good Conliderations: becauſe Perſons are ordinarty'as 
ſtill preſumed to be weak, when affected with Sickneſs, and ſo not fir to alien Wy 
or affect things of their greateſt concerament, as their Lands, Heretage, 64) 

And becauſe it is the great intereſt of Perſons, tobe free of all Importuniti MW 
when they come to their Death-bed: At which time they are only capable: Wu 
their Deads part, which is ſeldom conſiderable * and ſo they cannot afte& they. 
Lands, nor can they further diſpoſe of their Goods, upon the Solicitation of 

- Church-men, which is very powerful in the Popiſh Church, where [ndulgenoy 
and Prayers for the Dead, to bring them out of Purgatory, are believed; and: Mi 
cannot but be forcible upon dying Men, who then are more concerned for the: Witt 
fafety of their Souls, than preſervation of their Eſtates. . And every where, the Wh 
preſſing Deſires of Wives for themſelves, or for ſuch of their Children as they: 
moſt 4 or of Children, Relations, and Friends, may have great impreſſiog} 
upon the Sick for preſerving their Peace and Quietz So there remains nothing" i 
teſtable with us but moveable Rights. What Rights are woveable,& whar beretabls; Md 
ſee in the beginning of the Title, Rights Real, which ſhall not. be here repeated, -Mihnc 

' Thence it is, that there is a total ſeparation of the Succeſſion” in heretable Righty 
which are only competent to Heirs 3 and in moveable Rights,as to which becauſe 
they were intruſted to Prelats, and their Officials, as being preſumed moſt cars: Min 
ful of Widows and Orphans, and that the Will of DefunQs ſhould be effectual, Mi 
who did appoint Perſons to execute DefunQs Wills: the Perſons fo appointed;) Miki 
were called Executors, and the whole moveable R ights of Defan@s, whether 
teſted on, or from the inteſted, are comprehended: in Executrie, 91 

30. The whole intereſt of Executry with us,is'in the Office of the Executory/ 
the Divyifion of the Communion of Goods, betwixt Man and wife, ( wherebythe- 
Relict hath her part ) the Succeſſion of Children, and neareſt of Kin, or Legs! iiteree 
cies. There is with us, properly,. no Inſtitution or Subſtitution of Heirs? For Wikie' 
albeit the Nomination of Executors, be in the Defuncts power, in the-firſt places Mibal 
and doth reſemble the Inſtitution of Heirs, and may receive Subſtitutions, inthe" 
ſame way 3 yet it is not properly a Succeffion, but ratheran Office, which there- Wy 
fore hath a part of the Gands, BExecutors are Heirs in Moveables, and when'Wh ko 
Heirs only are expreſt, Executors are comprehended, quoed wobilie. It there be Wire 
a Nomination of Executors, with a matterial Legacy to another, itis a Fidei-cow"t 
aviſſary Succeſiion, to be reſtored to the univerſal Legatar. And Execcutors dative Wee 
have alſo a Fidei-commiſſary Succeſſion, which they muſt reſtore to the Wie, and WW 44 
neareſt of Kin ofthe Detunct. So muſt Executorsnominat, not being alſo univer-' Wit, 
fal Legatars, and being Strangers - retaining only a third of Dead's part to them-' {Wbluth 
ſelves, for executing their Office. The greateſt power of Defuncts, either by F*ber 
Teſtament, or otherways, isthe power of legating by particular or univerlalle I 
gacies. The intereſt of the Wife is not ſo much a Succeffion, as a Divi, of- Writes 
that Communion of Moveable Rights, 'which the Law ftateth betwixt t Hus, MN 
band and her ſtate matrimonio,” and which is diffolved by the Diſſolution of Marr" 
riage : and fo ſhe takerth her ſhare of the free Goods by way of Divifion. WW % 

31. The Succeſſion in Moveables from the Imte#at, belongeth to the neareſt- Why} 
of Kinz who arethe DefunQ'*s whole Agrats, Male or Female, being the Kink Mithih:, 

 menof the Defunas Fathers fide, of the neareſt Degree, without Primogenitat Wingr 
' or Rightof Repreſentation - wherein thoſe joyned tothe DefunG by both Bloody Wverh; 
doexclude the &4grats by one Blood. WL 

32. The Lineof Succeſſion in Moveables, is firft, the neareſt Deſcendents, Male- «bby 


or Female, in the ſame Degree, equally 3 whether Sons or. Daughters; or) Mira 
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if Repreſentation; So that ib the DefunR,.the. time of -his Deceale, 
So Darghters, though he had an Oye bya Song the Daughters will exclude” 
+6, aIveit che *Dctune had nothing bur. Moveables, © The next, Degree of 
rot of kin 19; Brothers and Sifiers german - and failing theſe, Brothers ar. 
Gees by the Farkers fide ozly, or their eeareſt Delcendents of the fame Degree, 
ur: Right of Kepreſentariin, As tothe third Degree: of Sueceſhion in Mo! 
"tes, failing Dtfccndents; dnd Brothers and Siſters, and their Deſecndentsg; 
LOueſtion is, whether the Father ſarviving, will exclude his own Brother,/ 
itrhero be any place for Alcendents, in the Succeſſnon of Moveables ? - Sueh 
(6s occur tarely3 ard þ have not obſceved it debated, ordecided, It is but 
This lines the like Caſe hath fallen in the Succeflion, of Heirs, and heretable: 
nights wherein our Cuſtom hath according to the Courſe of the Law of Nas 
 found-the Father to be Heis to bis Soft, and-not the Father-brotber; or any 
this Deſecndents;and in that we have'diftered fromthe Cuſtom of England. And 
wekno reafori why, ifthe Queſtioriſhonld occur, thar the like: ſhould not be 
win Moveables The next Degree ts of the Fathers Brethren and Siſtersger- 
as which failing; the Fathers Brethren: and Siſters by the ſame Grand-father, 
hers Deſendents, in thenext Dogree,. -In all which both Bloods exclude 
wood; 204 if there: be ria. Zgwer: or-Kinsfolk found, who can wnfteud their. 
wpinquity of Blood 3 the Goods become Caduciery, and Confilcat, and belong: 
ite King, 26 wits Heres, who; and hes Donatar, have the ſame mtereſt, 
tithe 'neareſt of Kit would have had, Yide Title, Confiſcation, Section Oltimus 
fag,  Children'an fannie, bave not-onay thecommon Right, as neareſt of Kin 
pDecds pare;/ but have cheiv /egitime Porizow, called the Bairns part : in which: 
teFaker cannot by Teſtanient, - Legacy, or Donation wortis caxſs, prejudge 
Ws or by any other Decty on Death»bed.So by the Premiſes it appears that 
Whole power of Dctunds, as tothe Succesfion in thefr Moveables, is to nos 
Ike Extcurotsand grve Legacies... } et knnf 2h gn; 122 05: 324 SR 
24] The Nomimation-of Executors,-is properly cdlleda Teſtament. Additiong 
ſterero;6r' Ateravionstherevf;are called Codicils.. Legcies may be left,whether. 
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Or kit be T cſtaments or nobg -andiemher;in- the Teftament, Codicils, or a- part : 
kia] is arabulatory duringthe Defunats:Life, andmay be taken-away cxprefly,, 
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fiiplicitely, by poſterior or derogarory Deeds; unlefsthe Defune be obliged 


Carat, inter viver, not to alter the ſame, Jn which Caſe, Contract and;  - 


Min; doth: ſo far over-rule:rhe power of Teſting 3 that poſterior Deeds whe- 
Weprefly, or implicitely altering, would be ineffefiual, liketo- that Qbligs: 
Ia; ts leave aLegacy, whichwasitound an effectual Legacy without furthee 
ldewnity Fam, 13. 163 w Horſtoxn' contri Sofa © 10 5 dt 
44 The Effect of: Feſtaments being ſo ſmall,; the Soleninities thereof are no. , 
I than what are requilit-to accompliſh any other Writ. For two Witneſs 
blilfice,and if the Teftamenc be #obograph,it is validz: Or.if the Teftator cannor,; 
thenorable theougtSickneſs,to write,a Teſtament will be ſuthcient by a Notar' 
es two Witneſſes, Norwithſtanding of the Act 80. Parl. 1579: requiring tof 
Mitofltportance; rwoNotarsandtour Witnefles 3; which: holds not in Teſtas 
Mghough conaining'matterof great iffportance. For Miniſters are authorized\ * 
#Notars; inthe cafe of Teſtaments. Part. $58 cap. #33, The Realon hereof 
h ck. Perſons the time of their Dearh.. 
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735, The effeR of Teſtaments is no greater, though: made in F=eland 
| Teſtator reſiding there: and ſo extends not to an Heretable'Svm One 1n Sea 
left in Legacy by the Teltator, being a Scots. man, Fwly 3, 1634, Melvilcy 
Drummond, Hope, Teltaments, Parwes contra Chiſholm, Executors of Collod: 
Henriſen, ibid,” Neither do nuncupative Teſtaments of $co:{-men, thoughyw WM 
fiding animo remancndi abroad, and dying there, have any effe@ with us: alba Mb 
nuncupative Teſtaments be valid according to the Law and Cuſtom of that Pls W 
For albeir. the Cuſtom of the Place, may ſupply the Solemnity of any Writzes Wi 
Evidents, for inſtruQing'a Right; as Writs made abroad by Notrars, or Taha WW 
lions, are valid, though nor done according to the Law of Scotland, which «| 
quires two Notrars and four Witneſſes,in Writs of importance : yer the Cuſtan 
of thoſe Places cannot conſtitute any Right of Succeſſion, not ailowed by.th Wi 
Law of Scotland, And therefore William Schaw, FaRtor and Refidenter in Ly Wi 
don, having lived and died there, in the Houſe of one Mary Lewins, who bull 
confirmed in England, a nuncupative Teſtament, whereby he had .deſieny WW 
her as Executrix and Legatrixz and the neareſt of Kin of the ſaid Wi/iam; hw Wi 
- ving confirmed themſelves Executors to him, ' in 'Scorland, and the comperitianlM 
being betwixt them: the Lords preterred the Executors confirmed in Scoilays Wh 
and had no reſpe@ to the nuncupative 'Teſtameat, as having no effect by the Lay 
of Scotland, Fan, 19, 1665, Schaw contra Lewings, =_—_ | 
36, Thelike Solemnities will be ſufficient for Codicils and Legacies, Yet a navW# 
cupative Legacy within an hundred pounds, is probable by Witneſſes, Hd, Nw W10P 
24.1609.Ruſiel contra July 7.1629, Wallace contra Mare, Whereaga 
ter Legacy, left by word, reſtricted to an'tiundred pounds, was found ſo probable) WW 
-37, The power of Teſting is comperent,to all Perſons, who have the uſedMW# 
Reaſon, though Minors, having Curators not conſentiog : Wives cled withHubih 4! 
bands,  wichour their conſent; Perſons interdited, without conſent of the latei*8 
dicors: but no: to Pupils, Idiots, furious Perſons in their Furioficy : neitha Wit 
Baſtards, not having lawtul Iſfne; orte#ementi faitionem, by the Kings Giltz 8AM 
in the former Caſe, Wallarecontra More, Vide Tit, Coufiſcation 5, Baitardys;, Wis 
: 38, Legacies are either particular 'or univerſal, .general or ſpecial. Univer 
Legacies are when the whole Movables,in-ſo far as is in the Detunds dilpoſal,ag 
not left by particular Legacies, 'is legat, and ſo it is legatam per univerſitumi 
and like to the Succeſſion of an Heir. Spec#al Legacies, are, where ſome Lode 
vidual is left, as ſuch 2 Horſe, Cloaths, &c. or tuch a Sum due by ſuch a Pull; 
ſon: whereby the Property is Rated in the Legatar, and at moſt, bur the PabiW4ued 
ſeffion or Cuſtody in the Executor, And;:theretore the Legarar may: purſue lan 
Delivery, or payment of the ſpecial Legacy, againt the Havers or Debitos ah 
bur he muſt call che Executor, that his Intereſt: may be preſerved leaſt, ge 
Debts exhauſt even the ſpecial Legacy, ': Upon which confideration, the LuwWig 
ſuſtained nor a Purſuit upon: a ſpecial Legacy, leaving a Sum. dae by ſuch a Peehilno, 
ſon, 'in ſuch a Bond, phrſued againſt the Debiror; the Executor not being are 
led, March 10. 1629, Forreſter contra Clerk, And .betore, the Purſuit agariican 
the Debicor, at the Legarars inſtance, was ſimply repelledz not being, agaek P; 
the Executor, Feb, 4.1623; .L, Balnaoon contra L, Balcomy, Yea, 4 Proceuunp 
was ſuſtained at the inſtance of the univerſal Legatar, againſt the Debitor, WiIF%. 
Execuror being alſo called, Here there was Malverſation berwixt the Execatolleazes 
" and the Debitors, 'Bur ordinarly, Legatars have no immediat ARion,againſiul Os 
Debirors of the Defun& , but only againſt his Executor, Hope, Legacy, Sannwlvlg 
tine contra Eliov, ' Legacies may be left, nor only in Teſtaments, or Coda 
bur where there is none, or where there is, in Contracts, Letters, or Tick®Wgs,: 
apart z though'the Legacies were not m the Confirmation, Dec, 1, 1629, £#lor 
ewtors Of. Scot contra Race | | | © {REAP 
39. Legacies, and Donations in contemplation of Death, or done. on Une, 
bed, albeit as zzter wivesz yet being oft Moveables, as Bonds, Affigaatio® 4A . 
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An the whole Legacies. exceed” Deads partof the free Gplry 70gh 
key arc abated proportionally, | Whetein there. is vo preference, hor Þrivi- 
WIE craned 40 Legacies left af Pics canfas: 2s for building ofa Kick, delivered 


EEE Defunt long ere he dyed; "which ſuffered proportionable. Defafcation 
WIT odigay Legacies, July 6, 1630, Do@tor Monro contra -E xreutgys of 
7” Buc it the Detyn& expreſs his Will, to leave a Zegacy withour Detalcar 
=> [4 it will not. be detalked with the other Legacies, | ts x 

© Whether a {pecial Legacy, without ſuch expreſs Will of the DefanR, will 
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"Wi abated proportianally with orher Legacies, Thaye not obferved it ofr decydedy 
"Yi } conceive it will nt hear a proportional DedyQion: becapſe though not the 
"WM xmxels, yer che tacit and preſumed Will of the Detun& feems, ro be fo: Elſe 
*Y ay (ould he leave that Legacy more ſpecially, than the reſt * Which is more 
ain things ett in Legacy 88 whena Horſe, Sword, Cloaths, &c are left; and. 
Wie other Legacies are not ſpecial - there ſeems no reafon, upon failing of che 0» 
they. Legacies, to burden the (pecial Legacies; and abated they cannor e,direQtly, 
Wit being Quantities but Bodies: The fame reaſon is in Sums ſpecially legat z for 
Y eveh it may appear that the DefunRs reaſon may be, co leave ſuch a ſpecial 
ſebt, ro ſuch a Tegatar, not as a fayour, but becauſe that Debitor is eſs ſo/ven- 
"Wh, yer with that hazard : the other advanrage is conſequent, that as he will ger 
Wi benefit with the ather Zegatars,ſo he ſhould hear no abatement wich themgand it 
- ſo decyded, Ful 214 1865. Spreul contra Murray. W here the queſtion 'was 
- Winween 2 ſpecial Legacy, left, not with other particular Legacies, bur with a * 
macral Legacy, _ x 4b D FS wget 
M4, 2veritur, Whether, a5 in the Civil Law, ſo, with us, it the Teſtaror 
lane 2 (pecial Legacy, of that which he knows is nor his own, it will be valid 
«nad valorem ? It was faund, that 2 ſpecial Legacy letr af an hererable Bond, 
"a Mndich fell coin Execytory, was yalid, to affect the Deads part of Moveables, pro 
"Mia, Zr. 23, 1634, Drommend contra, Drummond, A Legacy by a Wite 
ddaning an Executar to diſcharge a Bond tþ the Legatar, was found valid, and 
bbs made up-by the Wifes Executors z, albeit the half'of che Bond belonged to 
«Me Hasband jore meriti:45 being legatum 707 bo ns OTE the Wife way 
xiemed to Enow that common Principle in Law, agd notto be ignorang there» 
add, Jane 1.6, 31664. Mu77 47 Contra Exccutors of Rutherfaord. It was alfo fo de- 
laded, of a Bond left in Legacy, which Bond had beeg aſſigned by the Detunt 
i9aother, ſhorcly before his Neath, whereof he was'preſumed-not'to be igno- 
Mint, Zune 24, 1664. Falconer contra Dowgat,, The like was found of a Lega- 
ei leit.by a Betung, out. of. a Sum he had upon ſuch Lands ; which Sum he 
n apld nar but know- was Heretable, and coulg'not be'tegar': where rhe Execytor, 
W{nho.was alſo Help, ) was decerned to make good the Legacy, Dec, 2, 1674, 


. 


Gar contra. Broww, Yet a Legacy being ſpecial, bearing ſuch a Bond to 

nlixcaafirmed, and communicat to the Legarar, was not found due, orto be made. 

olſ: in zeſpeR that atter the Legacy, the Detun& made that Bond Heterable,by 

ock{iſaperyecning Security, which did, import.the Revocarion of the Legacy, Fuly 
tefl.1673. Edmerfeun contra Primroſe, But where rhe Teſtator gives a ſpecial 
Ro, of that which he ſuppoſeth to be hiz own z be giyerh it only as heharh 

r labour any Warrandice,\ being neerly Gratuirgns ; and the Execuraris not. 

olged to mzkoir good: Asit be legara Sum, which Ne ſuppoſerh Moveable, and 

cib;MM6-is eruly Hererable, Feb, 31; 1663, ardlaw contra Frater of Kilmunate, 

ww 42, Legacies are ſometimes left rogecher, in one Writ, and ſometimes by po- 

Exec Writs, which do not derogar ro the prior L fc all,” medio) al 

A. It they exceed che DefunRs pair, they ſuffer all, proportioyal Abate» *  *. 

eat-Wiene, except ſuch as are ſpecial Legacies, .. For it one thing, or Sum b kpecially. 

Wis c000e Rerlon, and by a poſerigr Wit, be legareo another 4” rhe poſterior 7 
29, * OE. — > LO 
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Legacy takes place, and is a Revocation of the former: and they do hae 
in-rogether, concurſs partes faceres as they would do, it left in-one Wrigy: 
the Rowan Laws and each Legatar would have but a half : 'But: we haves 
ſuch Cuſtom, or Style, to legat the (ame thing intirely, to different Perſons. * 
in the ſame Writ. And it that ſhould happen, it is like, that the pcſterior tg 
_ gacy, though in the ſame Writ, would exclude the prior z as an alteration gf 
the Teſtatois mind, while his Teſtament was a framing : tor it is ordinary inthe 
ſame Writ, to alter prior Clauſes by poſterior, Bonds of the Tenor, aH6 
biror and Creditor,. inter wives, or Affignations to Moveable Bonds they g 
affe& Deads part, .and neither the Heir,the Wite, nor the Bains, yer they wp 
preferable to Legaciesz So Bonds of Proviſion to- Children, on Death by 
_ though they have but the effect ot Legacies z yet they-do not come in with prige 
Legacies, to ſuffer 2 proportional Abatement, but are preferred thereto, py, 
14, 1676, Mitchel contra Litlejohn, And a Detun& having, on Death-beg: 
oiven Aſſignation to, one of his Children, to ſome of his Bonds, and theteafty: 
by his Teſtament, nominat that Child, and another, his Executors, and uniygs 
ſal Legatars; the unjverſal Legacy, was not tound to take away the prior Aſly. 
nation : though the ſame was not delivered, nor did concatn a Clauſe, diſpenſing 
with Delivery z but that Child had both che Aſſhgnartion, and the halt of the 
remainder of Deads part, Fan, 29 1679. Aikman contra Succeffors of Boyd, | 
Legacy by a Husband to his Wite, was tound not to be underſtood, to be in fs 
tisfaQion of her third, bur to be wholly out of the Defuntts third, Fan. 2, 1681] 
La, Craigleith contra La, Preſtoungrange, And a Legacy left, for buildingy 
Bridge, being a definite Sum, ( the Fxecutor having builded the Bridge, with 
leſs t:xpenſe, ) the ſuperplus was applyed, to build another Bridge in the ſame 
Shire, Faxe 18, 1678 Commiſfioners of Ber wick-Shire contra Craw. '$. 
43+ Legacies, Donatiqns in contemplation of Death, or Deeds on Death 
bed, may affe& rhe Detunas whole free Moveables, Debts being deduced, ew 
cept only as co the Reliats part, and Bairns part, ' which were found not cobepiss 
Judged by an Afſignation.co a Moveable Sur, made by the DefugR on Death-' 
bed, Fly 10, 1628, Cant contra Edger. The reaſon of this limitation of 14" 
| Br will ealily appear, when the nature ot the Relits part, and Bairns art 
all be conſidered. | The Relits part of her Husbands Executory, or Moy" 
ables, hath its Riſe from that Communion of Goods, betwixt Man and Witt 
frante matrimonio, of which, Title Conjuge! Obligations, $, 12, TheCommw! 
nion of Goods, betwixt. Husband and Wite, is competent ipſo jure, without 
ContraQ, as a patt of that individual Society, wherein Martiage confifts, And” 
therefore by the Diſfolution of che Marriage, the Communion is diſfolved; 
that it the Husband die firſt, the Wife hath her ſhare. of his Executory - and 
the Wife die firſt, her Executors, Legatars, and neareſt of Kin, havea ſhire# 
the free Moveables,the Husband hath, the time of her Death: 'In which the Chil 
dren of that Wife, though of other Marriages, wi!l have part other ſhare, with! 
the Children procceat betwixt the preſent Husband, and the Wite, both being 
ina like propinquicy to her, | | | © "ol 
- "44. The Bairns part is their Zegitime, or portion natural: ſo called, becauſe” 
it lows from that natural Obligation. of Parents 'to provide for their Childret,, 
Which'is not excended, to reſtrain the Parear co'difpoſe of any part of his Meatsy: 
bur only ſo, as to leave & Portion thereof to his Children: which becauſe the 
Law orders, and determines, It is called the Zegitiyme, The: Bairns part 15 08f 
. compereat as to the Fathers Means, and is not extended to the Mother, or Grate 
father: nor is -textended to any,but lawful Children; Neither is it extendedi0. 
all lawfal Children, but only to. thoſe who are .nor' forisfamiliat. Andirar 
ries 2 third of the Defuns free Moveibles, Debrs being deduced, if his Wi 
ſarvivedg and a half if there was ,no Reli&..- , 0 We } 11, 
45, But 'here the Queſtion ariſeth, What is Forisfamiliation, wheche Ul IEP 
, es. | 2 [ M43 
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cpa pH 2g ax if the Child FEAR 3 Trade apa, ; 
ithout the Fathers conſent ar leaſt without a Po-tion or. Tocher 
; HD Or whether it be ſufficienc that. the Child be forisfamiliat and 
or ns by. the Father, albeit che ſaid. Proviſi 10n be not accepted exprefly. in ſe- 
REZion of the Portion natural, and Bairns part? Or whether none be accounted 
| Mifamilit, ta exclude them from the Bairns partz unle(s they diſcharge the 
e, or accept. a Proviſion in ſatisfattion thereof ? There be probable reaſons 
all the chree parts: bur the main Doubc,is upon the laſt ewo, Whether Pro- - 
Tila be ſufficient, as being preſumed, to be given. and accepted, - iy /atisfatFie# 
F Mk Peri natural. So much the rather that in Contracts of Marriage, Fa- 
hers oft-ggmes uſe to adjeR a Clauſe , That the Child Contracted ſhall be « Barn 
| athe Hewſe : which would be ſuperfluous, if che Child would be a Bairn ot the 
Jouſe, unleſs the Bairns part were F xpreſly ditcharged: And theretore Tochets, 
ad Proviſi lons being neither Exprelly zu [atisfattion of the Balrns part, nor yet 
wich Proviſion, That that Child ſbak be 4 Bairn inthe Houſe, muſt be holden to 
'® n, and accepted, in ſatisf«iow of the Portion natural, Which is confire. 
"me by aDecifion obſerved by Dery, Feb. 1,1622, whereFanct Eleis haying purſy- 
"Withe Executors, of Umquhile Parrick Eleis her Father, f(her ſhare, with the 
i of the four Bairns, in che ſaid Patricks Houſe ; and that by a Clauſe, in her 
Contea& of Marriage "with Fohn Smith, atterwards Proveſt of Edinburgh, pro- 
'Tiding her to be Portioner of her Fathers free Geer, with thereſt of his mow 
movided chereſt were foris familiar, and provided likeways by their Father; 
hich Caſe, the ſaid Faner was found co have her ſhare, albeir rwo of the Gains 
Free nor married, bur only provided: .Whereby ir appears, that the Lords ac- 
tonnted Proviſion as Forisfamyliation., 
- Yet the contrary opinion is more probable,vis, That nothing can take away 
| be Bairns Legitime, unleſs it be diſcharged, And that a Preſymprtion, of ac- 
tinga Tocher, .or Portion, -#» [atisf jon, will nat be ſufficient, - ugle(s ir bear 
wisfatHon of the Portion uaturgl aud Bairns part, | & Becauſe the Zegitioee is 
by ronely founded, in the Zaw of Nature, and poſitive Law, that Preſumptian 
; h Conje&ure cannor take it off, 2, This is mere ſuitable to the Civil Law, 
ch " follow in this Caſe, whereby the.difference berwixt Children, | 
, Or farisfawiliat, or (ui under the Paternal power, and in the Family, 
1 Io 7 Joff as to the Succeſhon and Zegitime. And therefore there is introduced 
(es io _bonorum, whereby all chat the emancipat or forisfamilias received from 
Father, muſt fall in under che Accompt, So-their Tochers, Gifts; Pro 
j- $ &e, are imputed ina part of the Eggitime z bug are never preſumed-to be 
j wholc.uoleſs it were expreſt, 3, Colatiobonorum is ordinary with us,by which 
L. % ocher of the married Children comes in the Accompt of the; Bairns pare- - 
F'/ 
(ed; 
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Ich could nor. take place, Lvore, Tochers were preſumed to be i» ſesfaion 
Re Bairns part, unleſs the Claule,ro be « Baitn in the Houſe, were expreſly ad- 

. Which was ſo found, FAN 27.1627, Reſs contra Kellie, Where the Put» 
he being Married, and Tockered z was not excluded from the Bairns part, there 
Xing | nas Bairns of the Family, Yer there was a Wife in the Family, and , 
lathe Executory was cripartige, . Neither was the Purſyer made co-bring in her 
FKhion, CoZatione bonoruw, But here the Contra& bare, that the Tocher was 
RtsfaRion of that Daughcers bs he to her Mothers third, who was her Fathers 

KWite, I chen.it be urged, chat the Clauſe, zo bes Bairmnin the Howſe, 

ic gthing : It is anſwered, that che Clauſe, may be propeer mdjorem evidentian 
| Witarems,  Buralſoas toche clearing of this Queſtion, Whether that Clauſe 

þ nor this effe, that that Child ſhould not only come in, to have a ſhare of 
RPor jon nacural, with the Bairns of che Family as it chat Clauſe had nocheen 

Woe the Child had come in, only proviſfene legis ;, In which Cale, the. 
ITE iliat behoyed to have brought in the Tocher,or Poxcion, Colaione 

+ bas when the Child comes x 17 td hominis, the alfe@ is ahor, 
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C 4t be without Collation. Which is ſo /much' the more-evidene; tha oft 
Fe 'Children are'provided to be Bairns of the Houſe, after the reſt arelik ewile pf 
I ed, - So'that when that Condition is nor adje&ed, the meaning is, that yl 
confideration of the Tocher, or tormer Proviſion, 'the Children: by thar@ 
ſhould have equa] ſhare, And it was ſo found Spors;; Teſt,Cavſen contra col 
.46, Collation then hath only place amongſt Children, whete it is not-pid 
birez expreſly, or implicitely, by the Father, providing that Child ro be a 


-in the Houſe, But Collation hath noplace asto the Wife : ' becauſe Toe = Þn 
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* ſuch Proviſions, being as #nter wives, of its own nature, it is no part of the Ez 
rory ; bur is done by the Husband in legitimapote#ate, who' is dominus omyll 
bonorum, at leaſt hath plenam adminiffrationem, notwithſtanding the &ommuniy 

-of Goods in the Wife : But CoZatio is only a Remedy introduced in Law, to kw 
Equality amongſt the\Children, who have ag equal Inteteſt in their Father and 
Moveables: | but it is not introduced; tokeep an Equality betwixt the Wite,' 
them.” Neither doth it defign an Equality in all things, butin Provifions,or 

- chers, iaMoney,which muſt beaccounted to thoſe who got the ſame. BurLandii 
poned to aſecond apo & Favout,not;bearing for hisPortion, or in ſatisfa 

thereof, 'was'not Wand to exclude him from 'Hisſhare of the Bairns part, withl 

_ Siſter: nor to require him to collare whathegor'in Land, -Feb. 141677, Dil 
and Dutcheſs of Balclewgh contra E; Tweddale, Hence ariſeth another Branchy 
the former Queſtion, Whether if-all the Children tbe forisfawiliat and provide 

but; have not diſcharged their Portion natural, or 'Bairns part, or*accepred th 

_ + Proviſion in fatisfaRion thereof: Tf in; that cafe chey will have-acceſs ro a Portly 
natural, in- prejudice of the Relic and Legarars? T ſay, if they be all provid; 
becauſe if ſome of them be 1n. the Family Un=-married and Un-proyidel 
the Reli& and Zegatars will be no more prejudged, if a]l the Bairns come ihe 
only ſome of them, * becauſe many, *or few, *they will” have all the Bairns þ 
and no more. _ The former Caſe, RoFconitra Key, ſeems to bring in thes 

-dren, though all forisfarsiliet, to'2 Zegitime with the Reli@-" becauſe ther 

-but one Child, and ſhe Married, and-Tochered,” Only it is obſetvEd, thath 

-Provifion-was in atisfaRion of her Mothers part: fo char albeit ſhe was mari 

"yer it appears that ſhe was not provided, ex boxjs paternis, but obly 2x boui 

« ternis, And therefore' it'remains yet unclear, and there ſeems'mach reaſon! 

- the Wites Intereſt being a divifion of her Communion-of Goods, the ſhoulda 
divide with them who are out of the Family and/ provided, unleſs they had af 
viſion to be Bairns in the Family. By the common PraRick alſo, Comiſſatis 
vide Executory in two, where there is a Wife, and the whole' Children mai 

-and ſopreſumeg to be provided And it was ſofound where there was but one'Þ 
married and provided, though not expreſt in farisfaction;, bur'the Child was 

*mitred*to a third, offering ro confer, Feb, 18; 1$63;" Dumbar'of Hemprigs| 

tre Frazer. © And where a Defun& hat only twy Daughters, beſides his Helly 
-one in her” ConcraQt of Martiage, getting'a Tocket in flt CerighiSion of het? 
rion natural and Bairns partgand the' other in: her Contra, being provided to! 
'Bairn in the Houſe, was found to have the whole Right to the Bairns patt, at 
the Deads part, and Office of Executory; excluding the other: who was 
*ro ſucceed to to part, as being renunced in favours-0f her 'Father, and rerull 
back from him by his Sucteſſion z but that it accreſced ro the other, thougl 
-wis nor Executrix nominat,” but dative:: ' And therefore the Confirmation of 
-fole'Executrix, was ſuſtained, Fan, 27,1680, Sindilands contra Sandilands 
"There is another confiderable difference, berwixr the-condirion of the'Y 
-and Children, introduced by the 'AR'vsf Parliament 1641, revived Parl, i 

_*#ap. 32: whereby Bonds and Proviſions bearing Elavſes of Annualrent, which 

_ *fore were Hererable, and ſo fell not. within Executory'; now are Movable! 

- >the Bairns, neareſt of Kin, - Executors and Legatars, obly excluding rhe" 

: and are difpoſable by "Legacy, or Nomination, and at the Defun& _ oldy 1 
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& infetted-by a neceſſary conſequerice-from. the forefaid AR of Parliamene* 
&: For ſeing thereby Wives have tio:S$hare of their, 'Husband's, Bonds bea- 
LE evualrent 3 2s they have not the benefite, ſo chey.oughe nar-to- be-burche= 
Sh ſuch Bonds-unleſs che Husband or Wite die-befote the Term of Payment 
 tnnsa/reut;or chat the, Bonds become Movable, fimpliciter, by-aCharge,or- 
Rice chereot for payment, whereby the Creditor's mind is prelumed +0 make 
þ "0M fimoly Movable, In-which Caſe, the W ite hath both the benefir and 
© When of fuch Bonds in herShare,' Fuly 19, 1664» Scrimzeor contra Myrrays,. 
Woe Wie hath her Share of the Angualrent of all Bonds, though Hererable;; 
"Wore Difſolotion of the Marriage: but: no ſhare of the ſaid Anoualrents ats; 
nor of the Stock, Func 24, 166F% inter coſdem;, In this Caſe, a Bond be- 
$.vable to the Husband and Wife, the longeſt Liver of chem. ewo, bur bes 
WZ Annualrent ; the Reli&t was found: to have her options either tolite the: 
© We: andfre-imploy it, for her Literent uſe or to have the half-of the Stock; 
Wir bare no Annualrent : bur nor to-have both.che Ananalrenc of the whole, 
TW half of the Srock, But Bonds which exclude Executors, are Heretable; 
2 reditorem ; but- Moveable, quoad debitorem, © Becauſe the Creditor_tx- 
his Fxecutor: whereas the Debitors Executor: is--nor excluded, bur-ly- 
+: - But Bonds bearing Clauſes ot Inteftment are fimply Hererable, both as to 
W&Debicor; and Creditor : for by theſe, the mind of the Creditor -appeatrs,. td - 
Ce 21] others but his Heir, except as to the bygone Annualrents;; | 
+3 W498 Heirs are excluded from the Bairns parc,: though in the Familyz becauſe 
Weir Proviſion by the Hererage - 'exceept in two. Caſes, Firf, it the Heir 
Wamcethe 'Heretage, in favours of the remanent Bairnsz for chen-/the. Heir'is 
bein 2 worſe caſe than theys but they come in. pri psſfv,both'in Heretable 
Moveable Rights, which is 2 kind of. Colat{o bonorwm + which will hold 
kehere-is'no: Bonds but Heretable Bonds, 1 Go 
is Secortly; It was tound; if there be'but one Child: iv familie; and ſoboth 
nd Executor., that Child hath not only the Heretage, but the whole Bairns 
and ſo abates the Reli's part, and-Deads part; without Collation of the 
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ge. Jan. 12, 168 ts Las Cratgleith contra La-. Preftoungrange. 


In the Divifion of Executrie, reſpeR is had to the time of the. Defunds 
has to the” reli and Children; though-before Confirmation,. or any 0088 
Wing of the Succeſſion: For then it there. be a Wiſe ſopviving, and Childrenz 
lgecutory is tripartite, whether the Bairns be of the ſame Marriage, of ſome 
Marriage. As was found, Fare. 17.1631. Chopmen contra Gibſop, In. which 
there was but one Bairn, who if; the Father had been dead; would have 
Weir, Thelike, Fuly 18. 1624s Herricſor cofitra Sanders. . S0i'the Wile 
ildren ſarviving, tranſmit their Partsto their neareſt of Kinip/ejure. And _ 
ls have Right to, and do: tranſmit Legacies, to their Executars, . though 
have nor: infitted or recovered them in their owfn Lite + unleſs the Legatae / 
dhefore the Teſtaror, ( for then the Legacy isnot due ) or-that the Legacy be. 
Witional,: and the Legatar die before the Condition, be purified. And if any 
Children, who furvive the DefunR, die before Confirmation, they tranſmity 
Yea the neareſt of Kin, ſurviving, tranſmit their Right by the AR; of Par. 
int 15.40, cap. 120, Whereby it is clear that the neareſt of Kin. have a pro- 
Wh, and not ſolly by the Office of Executory: But it is moreclear by the' 
Parliament 1617. cap. 14. Which maketh jus aguationis, to the neareſt of 
ddveby Executors, though the neareſt of Kin be pot confirmed Execytors, - 
Whavelotereſt only by the Office. . | And ſo it was found amongſtthe Execu- b 
Wumqubile Patrick Bet in Glaſgow; whoſe three Siſters baving confirmed 
ament, one of them was found: ta tranſiit/ her Share to. her Children, © 2 
Wilde died before Execution kt 3 al that Liſter was ſpund to wy "SM 
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_ He Shars 'ulbdit the! Office of Exeoutory” acereſeed tothe twoSiſters lnrvinhts 
_ and with the'Office,the Third of the-Deads' part, Feb.12. 1662. The like wy, 
found finte betwizt D, 4g. Mexwel and the E. of Hint Andafter full Debau. WM. 
it hark beet) determined,” that the Intereſt of the neareſt of Kin, 'is only extends M1 
tothoſe whoare exiſtent neareſt of Kin'the time of the Confirmation of the De 
funds Teſtarnent, which is Aditio hereditatis mobiliuzs, And the Executor ig hg, 
res fidei-commiſſarins, who muſt reſtore to the" Relic and . Bairns, their partgf 
the Free-geef,” Debts deduced; and to ithe neareſt of Kin, whether Bairny & 
any other, '#x proximo'igradu, the time of Confirmation, - the Deeds part, the Lg. 
_.gacies deduced: refervitig tothe Executors nominat, if they haye no proper 1g, 
' tereſt, aThird'of the Deads part, unexhauſted by Legacies; So that the Exegy, 
' tos adit harrdhtatew, not for himſelf 'only, but for all Parties having Intereſh 
Which is ſuitable-to the Encry of Heirs ifheretable Rights: -and whereby jus. Win 
_ ſaryninis, of the neareſt of Kin,is not prejudged 5 ſeing 1mmediately after the De 4n 
fans Death, Edits may be ſerved,” and the neareſt of Kin will be confirmed By. 
ecutort,iF'a' Nominatios beet produced» And though any of the neareſt of ig, We 
ſhould” die beforea Confirmation can beexpede; 'itis an extraordinary continges, Wye 
die, which Eaw regardeth not. "And the A& of Parliament 1627, which-efy. Wi 
bliſheth the Right of the-neareſt of Kin; by waking Executars comptable to them, Wire 
poloppateth a Corifirmation, before the Intereſt ofthe neareſt of Kin be eſtablifs Wikec 
ed. © But though the Execiitor dic, before the Teſtament be execute, there mug Mx 
be an Execttor ad nos execata, who will be comprable' to thoſe, who were new-Mith, 
 eſtof Xin, the'time of: che'firft Confirmation.” - And if any:af them die, before Whri 
they urtain/ their Shares the Bairns or neareſt of 'Kin will baveno &ighe, till they Wicks 
confirm the Teſtament of the neareſt of Kin deceaſed, and give up an Invencirg;Milin; 
of whatwillbe due to the Defunds neareſt of Kin, by the Bxecutors of the price ititate 
Defin&:;' Neither will the Share of any Bairn, orneareſt of Kin, deceaſing withilihaty- 
out Children; belong to the 'Surviver/ jure accrefeends.3'who will not reprefuwiiiiile 
them paſſrv?, and be lyable to the Debts. © And therefore muſt. be confirmed 
Execatorsto them': atid thereby have both an «Jive and paſſive Title. All which, 
was'fornd. Feb. 14. 1677. Duke and Dutches of Balcliugh contra E. Tweeddeles\Whit! 
4:52: By the Premiffes it is evident how Executory is to be divided, whilMapt 
. Deadspart is, and how itthay be affected with Legacies, 'or Deeds of the DefunliiſMayea 
_ mn Teſtament, or on Death-bed. For firſt, all perſons whothave no Wileg alifluiot 
Children” «nforis-familiat, without Husband, ({ and Wives, (though they havWThirc 
Children ) have. the whole diſpoſal'ofthe Executory ; and may leave LegaciafiWedtat 
and Donations of their moveable Eftates, and doother Deeds on Death-bed, alfa by 
quivalent te their free Goods : fo thatDeads-part is the:whole. But if the Ds T uo 
”  — futift had 4 Wiſe and Children wnſoris- faxiliat, then the Execnitory is Triperiliimory 
'. and Deads-part is a Third, the Wifes pitt ig a Third, and the Bairns part a ThinWwar 
Butifthe Defin have a'Wife and no Children anforisfamiliat, - the Executory 
Bipartiie © this Deads partts.a half, andthe  wifes-part another hatf, Ori 
have Childten nwforisfamiliat, and no Wife, the Exccutory is alſo Bipartite : aiithei 
in either tale; his Legacies, 'or Deeds on. Death«bed, may be equivalent toil 
Nalf. of his Free-geer, ' ; And if the Commiſſaries by-error or miſtake make thedfin, 
view 'otherways, Honeare prejudged thereby, who: are not called, and confiry; 
paring © but may ſurarikely, without ReduQtion of the Confirwatior, be admitaiſfura 
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ro Glajat their Share. '' Which was ſo found, Feb. 27. 1627, Koſs contra Kali 
Childreit have @ threefold Intereſt in their Fathers Executorys Firſt, their Baimiiſhy,» 
pare; whebeln their Father, cannor! prejudge them, » Secend'/y,: their inter: 
Deads pitt, 'whereby they have Title tothe Office of Executory, - if the Delubliſe 
rominatnons,' Or fhirdh, if hedie, they have all that-is. free: of Deads pulling. 
Hot exhauſted by Lepacy, or by the Executors Allowance, for his Adminiſiwliſnt, 
 oiny which is the Third of the Deags part. And that, when he naminats Fxealle, 
tors: ane they be alſo #nivoral Zegatars 3 or though the Children appear ud »; 
ud EF 1 < 0: 
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tra T7nto, 
nt Defunds might exhauſt all their Deads part'by Legacies z andthat-A& 
gznot to better Executors, but to reſtrict them. The like, Fan. 15, 1674, Pats! 
wocontra Leiſhwar, The like Sporſ; Executors of Honcrief contra eMoncriefs). 
1nd feing the ſaid A bears, Strangers being nominat, ſhall have bat a Third: 
ofthe Dcads part 3 therefore the Wife will baye no more but her Third: /Or-if: 
ae of the Children ſhould be nominat, or the neareſt of Kin : fornone of theſe! 
eStrangers, and ſo have nothing for their Adminiſtration, but their Ex 
We 2$. 1676-Ker contra Ker, But concerning Executors dative, 'this Statute 
es them no Share of Deeds party the Heir being Executor nominat, as to the* 
ſaecutry, isa Stranger, and retains a Third. Dec. 12690. 0 32/1k OF- 
#4, The-order of Confirmation is, that the Commiſlaries having emitted -E- 
If affixed on the Church<door, where the Defun& dicd, calling all perſons | 
king intereſt toconfirm , then, according as Parties compear,and compeze,they 
| cet the greateſt Intereſt, Firſ#, The Executor nominat, then- the neareſt-of 
6, in; 7 birdly, The Relic, Legatars, and Creditors : and all failing, the Pro- 
+Maatot fiſcal, or ſuch whoare ſurrogat by. himz who enjoyed the whole Deads 
ik Whaty till cheir-Right werereduced, , 'on a better Title, Bur ſince, not only the: 
ite and Bairos, who may-call all Executors to accompr, for their parts, but- 
inthe neareſt of Kin, have been admitted, to call the ordinary Executars dative 
mnzccompr; :without Reduttion, But before the: faid Statute, all-Executors 
Wiihe whole profit of Deads part, as the Narrative of it bears. And yet of old; 
appears the Bxecutors had little benefit, if there was any Debt, Heretable, or 
niieable 3 for they were only lyable for a year, and thereafter to find Cauti- 
--alfinictelicve the Heretor, Parl. 1503. cap 76, But theſe Executors dafivehave'not: 
Third 'of -Deads part, for their Adminiſtration, though they be Strangers: for 
ciatatute gives:that only to Executors nominat, being Strangers: But the Fif-. 
|, ob by the Truſt committed ta Biſhops to have a care of Defuns Executory,and- 


Do ie © 14, which is the twentieth peny of the Free-geer, ſhould execute the Ex- 


rliiWmory, where gore are nominat by the Defun&, and therefore Executors d- 
wireare his Aſligneys, ſurrogat in place of the Fiſcal. Nov. 28. 1676. Ker con- 
wi Fer, The Commilſlaries. Horning bad general Letters, to charge all con- 
ified to Confirm,and if none appeared they confirmed their Fiſcals, or Datives 
| iWilheir place 3 But by the late A of Parliament © 1690. Genetal Letters are 
o Wfnaway, and none can be.confirmed, but Bairns, Wives, neareſt of: Kin, Le-: 
hedſin, or Creditors. This Intereſt of Children, as neareft of Xin, is never taken: 
conÞny; unleſs- they renunceor diſcharge, not only the Bairns part, or: Portion: 
mitdÞital,bur all that they may ſucceed to,by their Fathers death 3_ Bur ifthey die - 
Collie Confirmation, the Bairns part is| tranſmitted totheir Fxecutorsor | Aſlige*. 
I yer not their ſhare of Deads part. To come now tothe Office of Executory,  - 
FH what power Executors have «5/iv?, and how. farthey are lyable peſſiud g we. 
udiſtinguiſh 3' Executors: they are cither mowinat or dative, conſtituce\by the + 
BiScrics: and theſe are preferred aceording to their ſeveral Intereftsinthe ” 
tory; And theſe who are Creditors of the Defun@,: preferred hve woinine,'; | 
nenWalled Executors Creditors. Executors. are alſo. principel, "ar ad owiſſe;': - 
WNT appretiata, or od nou __ _ all theſe may be either LOT: | 
3 oe” : | ahaey _ 
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recs as)! Carexceutors. * Al} Exccutors ate obliged; .to give up Tnventary: win 
Oath; beariogthat they have, Qmitted nothing (known ta, them, nor haye wit. 
apretiatthe-ſime:3 aud muſtfiad Caution," to make. 'the. Exacutory- forth-comy. 
Ing, to all Barticshaving Intereſt, Fhey uſe alſo to proteſt, that: what Furrhen 
comes.yo their knowledge, they may. eck or add to the Inventary ; which they 
wap ſtil} do, before anatherdo diligence, to- confirm a: Dative ad oaiſſa, &- my} 
appectictas op before they: be purſued for 'Superemiromitton. = - with 
55. An Executor nominat'in Ergland was admitted to purſue in Scotland, 
upon a Confirmation there;' without Inventary. 2 inreſpe&Kot the Cuſtom there, 
not-ta:make Inventary, Feb. 16. 1627. Zawſen contra Kelo, But in that Cxſo 
at Executoridative, confirmed in Scottand, having found Caution, was preferng 
tathe Executps nominat and confirmed in England, Spotſ. Executors, inter eaſ. 
 dexm. An Executor being decerned, though not confirmed, may purſue noe 
ably the Defundts Wite and Barns, to give up Iaventary; but alf.) Strangey, 
 Rad;Now. 1:4, 1609, Heriod/ contra Heriqt. But till he be confirmed, or haye 
Licence to/purſue; he cannot purſue for payment. Had, Dec. 12, 1622. Cathcart 
contra Cunnizghame. | .&h 
$6;' Execators- intending to confirm, uſe to get a Licenceta. purſue 2 which {M@ 
ardinatly beassy excludends fertentiam, Which was fuſtained, though general, if 
to purſue for all the Defunts Debts, 'naming none. Hope, Exccutors, Farquim i Bd 
cofitra Zew. 'But the Obtainer muſt be firſt decerned Bxecutor - for rij1an Wm 
Edi be ſerved, and an Executor confirmed, there ean beno Title given to pa. if @l 
ſae; Yet before Confirmation, the Licence may be granted. A Decreet belny -we 
extracted; : on ſuch: a Licence, before Confirmation, the Decreet found null, xy, We 
' Executors,, Aitkis contra Richardſon, Licences uſe not to be granted, after the 
principal'-Confirmation 2 and therefore was not [ſuſtained as a 'Ticle. Deec,24 W4t 
1621. /Haliday contra Yet it was ſuſtained, for purſuing/a' Debt pati- 
cularly exprefbthereing being dubii juris, Jaw. 23. 1624. Carnoufiecontra -*:\\M 
'Fhe like, where the Licence was granted toa' Creditor ſurrogat as Executor Cry the 
ditor, ad: dmnifſa. June 30, 3665. Stevjn:ſon cantra Crafurd., Feb. 21, 1668: will 
. contra La. Clerkingioun. Where the Reaſon is rendered, that there is more ra«þ...14 
ſon to: give: Licence after Confirmation, when the worſt or moſt doubtful DebuWilti 
are Omitted. Zxecutors confirmed, have Right to call for, anduplift all che Bf i 
fands Moveables-confirmed. The Executor-af a: Donatar of a Liferent-eſchea; Mp 
was found: to: have Righr:to-the. bygones of that Liferent, before. the Donatanſſ-ur 
Death: « and his Heir to the Profits of the Liferent, 'aftex the Ponatars Dealyiſ "a 
albeit there was no Declaratovin his life.' Fam, 28/1 67x. Keiry conmra Nirdlf "6008 
Sams ſecured by a condition tn a Reverfion, that no: Kedemprion ſhould be all} 
theſe Sums were payed,  (wherethe Diſpoſitian was: nor granted for theſe Sui Mt 
asthe Cauſe. thereof ) though they affe&t the Ground diſponed, yet remain ame-W-Utt 
veable Right; -befallingto:Kyecutors, Feb. 18. 1676. 'Wauchcontra Faweſon, - i 
- 57: It ufeth to becontroverted, betwixt the Heir and Executor, abouttb'r 
RencsofLands,% others,which run according tothe legal Ferms; & decided huge: 
the Heretor,. or Eiferceter, ſurvive Whitſunday and Martinwaſs, their Execu 
have that'whole year, albeit it be'Vidualpayable at/Cazdlewaſs, becauſethelal 
legal' Termnyis, Afaxtiwwmaf.” And it was ſo decided; even in the-Caſe of a Mi 
Feb. 2x:11635/L. Weftnisbet contra L, Smintoun.- The like was found, albeitt 
Emtry of the Pennens was ar Whitſandayand the conventional Ferms of PaymeiiWitr 
_ ofthe Mila-rent, - were, che firft halfar Candlemg ſs, and the ſecond at Whii ſure Wit 
That g Lifgrencer ſurviving Martiawaſiy being thelafk legal Term, had the Remfſſk 
ob the Milog: both payableat Cardiewaſi and Whitſunday, after that Martin b 
Jalz 26. 3674; Guihry contra L., Muckerflors, Burifthey live only rill 794bit/ad 8 
then their:Executors have the ha ofithe Rent, FiZuch, or Moncy 3 ifrhey lve0gip 7 
the Ferm-day,thoughehey dic that day, their Bxecurors have the Term whey 
they died And iv was fofquadabat the Debun3 dying on Martixm1/s day ar depo 
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bi Renton Fr rk had -1 years Raw, F- he Bxecutors Tennent; of ; 
#n contra Noper. The like, where the Defun@ qi ied on Martinwaſe- 
: 4 ' the afternoon, the;Executor got the whole Year. 16. Feb. 1642, La, Brun- 
i a Relict of the Biſhop of Galloway contra bis Executors:. 
_— © Stee/bow Goods F- being recently ſet,) belong to Executorss aſter expiry | 
of. p : Tennents Tacks, as prefumed to be the ſame,which were fet 3, But novto 
"the Heir, or = Relict for ber part, Dec. 4. 1638. Lee of Weffmorland contra 
 (apwteſs of Hame. 
2 59. Co-cxecutors cannot Purſue, unleſs the reſt be concurririg,/ or called, 
"March 8. 1634. * contra L. Leg. Yet if any of the Executors con- 
ned will not concur, and contribute equal Pains ahd expenſe; the Purfuje will 
ained without him - and he may be excluded by a-Procels before the Com- 
ies On that ground. Jexe. 26. 1629. Toung contra Murray. But when Fo03 | 
aecutors have obtained Sentence, and ſo execute the Teſtament, every one - 
þu for their Shares ſeyerally,without Concurſe or calling of the 6th, Joueh 
665. CHenzies contra L. Druw. . One Executor cannotdiſcharge a whges 
þſcing the other executors bave equal ſhaxe in all, March 1 - 1630. S 
x Mackie and Dobie. An Executors Diſcharge was ſuſtained, though | 
Fxecutor dyed. beforethe Teſtament was regiſtrat, he haviog oonkrmed;' DOE 
ih, pot und Caution, Hope, Executors, Lewſon contra La. Humby, A< 
ſt Co-executors, the' Office acereſceth tothe Survivers, who are in the lame 
he if the DefunQ-executor, had not been named z oaly in ſo far as the 
[ment was Execute a8 gizmng Executors death, his Share is cranrtnng, to bis 
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AH If all the Executors be p24 and any wart of the Tellanak unexectte 4 
(eo there is place for Executovs ad won executa, A. Teſtament is execute when 
& Debt is eftabliſhed in the perſon ,of the Executor 4Fir?, and of the.Debitor 
v2, eicher by. new Security, or by Decreet - For albeit the Wiſes part and 
irns part befal them, rather asa diviſion of the Defungs Movedbloeliunchen 
ao ka Succeſſion, and (o fall. due co their Executors, though. the Teſtament was 
= fr nliemed before. their death; Yet the Goods are eſteemed as in bon primi Dae 
enl ,and muſh be confirmed ſo, as ron-execut: And yet the neareft of Kintothe 
a [ li orBairos,muſtalſobe confirmed Executor to NT eſtabliſh cheobligement 
oof : Cths firſt Defungs Executors, in-their. perſons, fot payment of XAT EEG 
. fv Goods avd Eftate being i: bone of the firſt Defung. "Fue the Bairiis ne 
th 4 neareſt of Kio, falls:not to them-unleſs.the Feltament;be. confirmed ere they die: 
agile there is no Right of Repreſentation in Moveables as.to the Deads part, who. 
v a x befalling to Bairnsor othersneareſt, of Kin though, -0-ngly time of. the De- 
anc 
oli} nds death, but only to theſe. who ſurviveghe Confirmation. 
Mil +62. Executors ad omiſſe,. &: male appretizra, ought tocall: the principal Execu- 
ied _ Canfirmation,, elſe their Confixmations are null. Feb. 14+ Co Bade 
po ©. Merch 14.1631. Daff contra Alves, But this holds notin.Ba- 
«dn tors Creditors ad omife, June 28» 1623. White contra |. .. * - Theſe having 
E | 4 [0 favourable intereſt,. for.ſatisfying their own. Debt... It may be queſtia- 
ab{{ #6 here,whether theſe things can be called:wulz appretiata,wbich are appreivat by 
h 
be-Defun& himſelf? Doubtleſs odice difjerentia is. not.to be. regarded? but if 
ne: be, confiderably+to the. Lefion, of Creditors, Legatars, or others, as-be- 
ga balf, or third. within. the. juſt Price, they may ba; » Kobe 115663 
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Dearth*bed, or in Teſtament, further than extends to the Deads parr, | 
. 63. Executors Creditors muſt inſtru& cheir Debt before the Commiſſans 
And therefore if they have no Writ to inſtruc ic, they muſt purſue the nearef 
of Kin cognitions cauſa; And having obtained Decreer, it will inſtru&' thelp 
intereſt, ro zet Confirmation'as Executors Creditors, ' Nevertheleſs they myſt” 
 InftruRtherr Debr ro che Defuns Creditors, or others, but the Confirmation 
is nor alone ſufficient, chough the Debt were produced as the ground, on which* 
the Commiſſars prefer the Creditors to be Executors Dative. Spor/, Fees 
Reid contra Lochier, Yet no ObjeRion againſt their Title or Debr, or tharchey Wir 
are ſarisfied by the Executory, or otherwiſe, will exclude them ; as that the Dey "# 
'was a Bond on Death- bed, though proponed by other Executors Creditors, co» W* 
firmiag within fome daysafter, Feb, 16, 1628, Creditors of Marſhal contra Byre i? 
And therefore they may confirm, and uplitc much more than the Debt duets? 4g 
them z bur are lyable for the ſuperplus: Bur their Confirmation prejudgeth nor We 
other Creditors, who uſed diligence before their Confirmation, "*Y 
--64, $0 much for the Office, Power, 'and' Intereſt of Executors a&iv?. It 
us now confider their Duty and Burden paſſive. And that is, Firf, All Execy” 
fors arelyable for diligence in executing the Teſtament, bur nor all equally: Fo 6: 
_ thoſe who have a ns: 50h Office, arelyable for more diligence, than theſe why Wu 
hzve not; as Exccutors nominat, where Deads'part is not exhauſted with Leg 
cies, are moſt obliged tor exa& diligence, Bur if chere be an univerſal Lega me 
*Whereby:the Executor harh no benefir, the Executor js only lyable quoad delowih** 
& latams culpam, 'and tor Supine Negligence, but not to uſe Horning and Poyt® 
ding," but to affign when ever the Legacar infiſteth, F#une' 11, 1629, Nivin cos 
tr Hops, The like as'toa ſpecial Legacy, whereof the Executor had no' bt 
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St; and the Legarar mighr{have purſued*for ir himſelf, Dec, 2, 1628, Pool colie®'® 
Tra Morifon. © The;ordinary diligence required of Executors,* is Sentence and Iu 
SiſtratHorning againſt the Detunas Debicors : but how ſoon this muſt be” WU 
Parched, 'is-according to the difficulty and length of the Proceſs, "quod effin ii 
Trio judics. Executors are lyable in the firſt place, 'to rhe Detunas Creditot 
ſecundum wires inventarii, and no farther. And that not only to the Credirals 
.to' whom moveable Debts are due; bur alſo to the Creditors tn heretable Db 
or Obligementspreſtable by the Executor, not confiſting i» fas proper ro Het” 
fo die Eands? &c, © Had, Dec. 2, 1609. Gray cont Craig, #4, wu 
2627, Carnagie contra Eermonth, Hope, Executo)s, 44am contra Gray, * WIPE: 
1o were found 1yable, 'cro-imploy a Sum on Land or Annualrentfor a Wites Lip upe 
rent-uſe, Hope, Execurors: Tran contra Fackson, And alfo' for Warrandiceny'M 
an Tntefrmene, being liquidar. F«4ly3 2.1360. Salmondcontra Ofre, AndanEPRqFUr 
ecutot was found lyable*to' pay a” Crediror of the-Defan&, the Price of Lanai 
foldto the Defun&@ by 7Minut, withour reſtriding- the Creditor to the Haile) 
Syho only 'woald ger the Right of the Land by 'the: Minut,” which remain 0p” 
'meompleac;' Or withour caufing the Creditor diſpone the Land to the Execyrt {ram 
40 liev of the Moveables exhauſted by rhe Price : Reſerving to the Executor Require 
-lief againſt che Heir-as accords,” Fuly 1.1662, Baillie contra Fenriſon, ' And3& 30 08. * 
jerefly Creditors have their Option, 'to purſue the Heirs of Execurors of rhinFan. 
Weſuh@-Debitors, Yer Execurors were not found 1yable for ati Annualrent WW 
"acceflory-to 'a'Stock,''for yeats after the Defuns Death, bur- only his Hannes 
»Ftb'5,' 1663, Hitt contra Mikwed,' -But if there had been no heretable R 1guew OL 
. MeR, the Execucor wouldhave been tound lyable; + » + _— 
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"ws 1oig dubious, whether Executors Creditors were lyable for ay, 
KH with Ye confirmed for payment of their own Debts : And there re 
* Wee only obliged ro affign to Creditors after the Executors themſelves wete a- 
| WA Or af Teaft that they had ſufficient time. to recover Satisfattion, But the 
rd by AR of Sedervnt 14 of Noo. 1679, declared Bxecutors Creditors 
for what they confirm, as other Executors dative; but that. they are nat 
wed to confirm the whole Inventary : And that they might have Licence to- 
i to find ont the moſt ſolvent Debts of cheir defun& Debitors, making. 
«that they doubted of the Exiſtency, Probation, or Solvency of theſe Debts, 
fading Caution to confirm what they found. good Debt : And that other. 
eters might be confirmed ad omiſſs, who ſhould be lyable to all Parties as. 
'y jp# Fxecutors. The reaſon whereof was, becauſe the Means of Orphans, 
«Wake be negleRed 'by the Confirmation of Executors Creditors, who were 0-. 
& togive up, and confirm a full Inventary upori Oath, though far exceeding 
wrown Debt, whereby other Executors that were abliged to diligence, were 
aged and hindered, Executors Creditors, ate lyable for the Defun&s pri- 
ioed Debts; as Funeral Expences, Servants Fees for a Year; or a Term as 
wervants were fied: which are preferable tothe Executors Creditors own. . 
$t." Nov. 25. 1680. Crafurd contra Hutton, Where Servants Fees for a Year: 
nent; were found priviledged, unleſs rhey were feed for a leſſer time: 
(th. $51 Executors have Relief of all heretable Dehis againſt the Heir, as the Hein 
With of moveable Debts againſt the Executor. July 30, 1630. Carnouſfte contra 
Milkur. Dec. 11. 1632. Shaw contra Shaw,” | EOPEE 
(8, Executors may not prefer one Creditor to another ; Andfo.may notmake 
ancary payment, but upon Sentence without Collufion.. And if before pay- 
wavy other Creditor ufe Citation, they may nat pay ſecurely, till in a Double- 
ediog che Creditors be called, and diſpute their preference. Dec. 4.. 162Y, 
Weontra Hepburn. Dec. 16.1629. White contra Reliff of the Maſter of Jed- 
uy Juh 8, We Prefioun contra Executors of Hepburn, © Unleſs the Cre- 
We citing, paſs from that [nftance, Dec. 5.1623. Rechead contra] Manderſious. 
jr *M tefore the ordinary Defence is, That the Inventar is exhauſted by. pay- 
ke made npon Sentences before intenting of the Purfuers Cauſe. Yet if the 
nor have payed, be may alledge,- that the Creditor to whom he hath pays 
read done, more timous dilipence, and ſo was preferable: in which caſe he 
Sheard, as if that Creditor were competing, And Executors may PTE 
wwbot Debts are acknowledged in Teſtament, without Proceſs, if the 
payed before iotenting of any other Creditors Purſuit: but after Citati- 
Debes may not be payed» though given up by the Defun@ in Teſtaniene, 
1624. "Ea. Exrrichif contra Execatort of Neither may the 
| ay ary other Debt, though. before Citation, in prejudice ofthe Debts 
S@*Dchunds Teftament, which puts the Executor is male fide,and in neceſlity 
{6 bipend on Double-poynding,even though theſe Debitors Teſtamentary int 
A Merch 8; 1631. Dvyff contra Alves. Yea, Executors may not fafely py 
;E4" FCteditorof the DefanR, not being a Teſtamentary or Priviledged one, but 
0900 Sentence, Otherwiſe Executors might before Purſuit prefer what Credi- 
1d Whey pleaſed. June'7: 1677. 4ndrew contra Anderſon... - cores ol 
dl 9% Executors may be purſued immediatly after Confirmation beforethey can 
time to do diligence,but the Decreets againſt them,ought to be.qualified by 
- k6-Wſerceding SI, for a comperent time, that they may do diligence, — 
466 58; 'Becanfe Creditors at diſtance . tay be excluded, not knowing of the 
childs deaths therefore the Lords by AR of Sederunt, Feb,28. 1662. did declane, 
cal Creditors of Defuns uſing legal diligence at any time within half a Year 
HaeDefuns death;by confirming themſelyes Executors Creditors,or - Noprom 
hb Defias Exccutors,or vicious Intrometters with their Goods; ſhall all come 
OFT withont reſpeR of the priority or poſteriority of their diligence. _ 
{8 . ""T4+TS- 69. After 
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6  Infitutions of the Law of Scotland. * 
FP" "MN FE3 - REMITTM- Mp one 8 
*6g:Aﬀeer the fix Months from the DefunQs death,Creditors urſaing theieafio. 
are preferable according to their diligence: And the Collufion of Executors, cane. 
- prejudge them,by defending againſt one & not againſt another; or preferring Ch 
 ditors abtaining Decteets in inferior Courts, before Decreets of the Loyd; ( which: 
require longer time ) the Citation thereof being prior, to the other Citation, - | 7 
70. It the Executor make payment boza fide to the Relit, Bairns, or ih 
| of the Defung, before intenting of any Creditors cauſe; he will be ſecure againg Wi 
Creditors intenting poſterior Proceſs: For he could not hinder the payment of 
theſe, upon unknown Creditors. But voluntary payment, without Sentence q; We 
the inſtanceof the Relia, Bairns, and Legatars, will not ſecure him, By hell 
Rowan Law, Legatars were obliged to find Cautionew Mucianary, obliging then We 
to refound their Legacies in caſe poſterior Creditors did purſue, /. ſe cujus ne f, Fo 
de jure deliberandi, which bath not been accuſtomed with us. But there js con. ff; 
petent to ſuch Creditors Aion of Repetition, againſt the Relic, Bairnz, orMbli 
Legitars, which will beinſtruced by their Diſcharge to the Executors. | ax 
7 1. Teftaments or Confirmations are execute, when the [nventary is eſtabliy Myer 
ed in the perſon of the Bxecutor, either by obtaining Payment, Bond or De Mike 
creets Yet theteby the Bxecutor becomes not to have the full Property of tell 
Defuns Goods and Debts ſo eftabliſhed ; But he remains Fidei commiſſariae , ndWiok 
Is obliged to reſtore to the Defun&s Creditors, before his own Creditors, YelllWy 
the Decreets or Bonds granted, to him for the Defun&s Eſtate, may be affeRed forty, 
Debts due by the Defun&. And in Competitions betwixt the Creditors oft 
DefunR, and the Creditors of the Executor, the Defunas Creditors are reſin 
rable ; though che Creditors of the Executor proprio nowine, have done more diy 
ligence. And for the ſame cauſe the Rebellion of the, Executor, . or his Dena 
vency doth not confiſcat the Executory, although eftabliſhed.in his perſon hy 
Docrents, in prejudice of the Defunas Creditors ; but only the Executorsom 
| Intereſt therein. Dec- 21. 1671. Gordon contra'L. Drum. Dec. 16, 1674. Ld 
head contra Irving and others. EE a ts - 
 *_ 52, But Executors may ſafely pay funeral Expenſes comprehending KM edicamainich 
to the Defund : becauſe theſe bave a priviledge, from the common Obligaialflue 
of Humanity to the Dead ; and therefore are preferable to all other Delellilmhn 
of the DefunQ,and ſo may be payed at any time. Dec.16. 1674.. L. Kelbead cottnlif ance 
Irving and Borthwick, Servants fees for a Year or Term as they are hired, and of 
Terms Houſe-mail,or Drugs to the Defaund on Death-bed,bave the like Priviledelſtteir 
73: Arreſtment was found, to put the Executor in wal4' fide to pay.ths tk © 
Creditors, not calling the Arreſter, who being a Cantioners: arreſted all Sug 80 
In the Executors hands due to. the Creditor, though he had not uſed Diligen that t 
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thereupon to make furth-coming, June 14. 1625. Coaper. contra. La. Hgh 
Yet without legal Diligence or Intimation,Exhavuſting as aforeſaid, was notlous | 
relevant againlt a Creditor, whom the Executor had acknowledged by:-pajingWetir: 
Annualrents to him, Sporſ. guecutors, Tailfer contra a The Executoty ily Bc 
likewiſe exhauſted, by Debt due to the Executor himſelf, without any. ProctkWhimec 
but meerly by exception of Compenſation, though he be not confirmed kan} 181. 
tor qua Creditor, but Executor.otherwiſe. _ Obes ..2 1 who | 
74+ The DefundGs Debitor will not get; Compenſatian, upon an. A 1gnaye $ihe 
to any, Debt of the Defunds, taken after the Defundts decaſe, whereby that 's 1 ildi 
biror would be preferred to other Creditors doin Diligence. Feb.8. 16624 WillDefan 
fird contra E. Murray, Feb.1g. 1662. Children of Monfwel contra Lawrie... kngh. 
...75e Theold Cuſtom was that. Executors behoved. to get Exoneration bg Pn Teftan 
Commiſlars, calling the Creditors and all having l[atereſt, and Countic % wicile. 
'them. © Ang it-was not relevant toalledge Thang, by Exception, . but! 7 
behoved to be a Decreet of fxoneration obtained, which is the only fullan&&y 
'heral Liberation, ' But it was not valid againſt Creditors baving put che Bxcall 
in aale fide, as being Creditors Teftamemtary, or acknowledged by the jtxeeult 
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io Citation, Jave I4. 1625 Conper © contra "=" altoun. Neither was Exo- 
gion valid being general, not containing A particular Accomp. March x0. 

, La. Ludgubarn contra La. Raddp.*; 

. But now for a long time, the Lords owe be accuſtomed to admit the 
a9 ep tion of Exhauſting, albeit there hath not beengza Decreet of Exoneration - 
0 mined. For inftrudting Exhaufting, Executors may found upon hey of 

py Debts at any rime3 Upon the expenſe of Confirmation 
due to themſelves, before Confirmation" but not upon Debts Ali | 
m after Confirmation ) Upon payſſient bf Teftamentary Debs, thotgh 
£ K Proceſs 3 Upon payment of other Debts thereafter, according to the þ priazity, 
Weldiligencez Upon Abſolvitors by Progeſs.or Execution for recovery of the.De- 
' s Debts not recovered 3 And upon expenſes. of Proceſs or. Executions, ing © 
yecutors get no expences modified againſt the Nefunds Debironz: who ard not 
liged. to pay, without” Sentence. WPF £ 
WW "All theſe being allowed, If any: thing in \ the laventary” Rechain 4h o< 
, The Executor. will cither get time tg do further dili NCE.. Or w be. 
ite rat on. granting of Aſſignations to the Creditors, according, to their Dili- 
kice. .."Executors are not obliged ro make faith upanithe Defungs wrong 
ras may concern the Executor, without prejudice to Creditors, Legat 
© Bajres, and neateft of Kin, Spot/. Executors, © Afonrteithcantra Swirh Mrs 
1697 'Scot conitra Corkburn, March 13. 1627. Kercontra La.  Covingtoun.”" 4 nd. 
herefore they cannot exoner themlelves by Decreet, upon thetr Cann, 'orh nas 
wg.chem- as confeſled, without. having other probation. | 
38, Executorsare not conveenable ſeverally nor lyable- in o idues, bud 
Wiperte: unleſs they, have: intrometted with as much as will fatisfie the D 
veſtion... Jul 22.1530, Salmond « contra Orre. July 23, 1625. icons, 
Wn hKfn6; __ contra Marbiſon, Hope Legacics, Mcwichgel c Mcwhari. .- 
s 1f any. of the'Executors be dead; the Office accreſleth to. the ex ek 
iey are lyable and convecnable alone, But if the Decaſed HAnk romett d_ 
qit 9+ $3 diligence for any part3 in ſo far as the Leſtamens Was | 
eche Exccutotsdeath, it liberats the Survivers, and the P ersT 5 ſt have 


" thoſe repreſenting the Deceaſed. | But for what is res 4 an KEEN 5 £ 
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of the whole Executors, the Surviversare lyable. . And. ſa where | - 

had iotrometted with their Share, the Survivers. were only found lyable 
own: parts, Hope Legacies, Haliday contra Haligay.. July i8. 162 6, P 

tl F contra Peacock, Fuly,23: 1625. 4ithin contra _£mat, - 

d;. Executors are lyable for the. loventary, without neceſſity. for any to 
da hey intrometted therewith; which is preſumed, Unleſs the Executor ſhow 
Wee: and how he was excluded > Which was aſl As, to the Moyes 

the Defun, contirmed by anExecutor Why 

cont a Wright. And an Executor was found: ly 
iy Bonds - « Re; the Debts were expreſt inthe 
d payed; ſeing the Bonds were not, producedJ 
C +81.Executors are to be confirmed wb 
Who had. Houſes or Refidence in div 
0 $1} - Domicile, and that Commillar only OM 
| | ho dictons. Had, June 25. 1611, Ls Abercromby.. "contra, 
Funds refiding out of the Countrey, their when RR | aſia 
+Tax if they die in Edinburgh, or elſe wher NG arimo remenen ai, 
nts are not to be confirmed at Edinbur b,.b Tis EY tht Do- 
| wel le... So, albeit a Defund had dwelt. in Egrinby Fav af, in a ops ta- 
4a a year, and Furniſhed for bimſelf;, it was that h enit be 
dbe confirmed /in the Countrey:. becauſe. lag. bus, p his, 
pe with ſome Children and Servants, and attended at Edinbur 
0r-Fiſcal of the Commiſſariot of Edizburgh, contra nie Xs 
| deceaſ'd Earl of Panmure. Feb. 7 1672. ; "TITLE. 
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Uitivous Pucrounsſion. 


Fitious Totromeifioe' is only a paſſive & not tors were confirmed beforeCitati, b 
'aRive Titleg even; apainifi other vitious efter the Intromifſion. bs «| 
© Intremetters, without Aſignation from g< Whether an Executor Creditor being :al 
"tbe Creditors firmed,exclhdes vitions Intromiſf gel 

Wt Intromiſſln is the moſ# extenſive * ſued thereafter. 

e Title, reaching not only thoſe who xo How far Confirmation of Executers, al. 
repreſent. the fb all «ther after Citation, excludes Vitious Moves, 
* Inrmeters $10 34 miſfion. 


II Super-iytromiſſon, 
12 Vitious Introm:ſfinn how for r Jer " 
| Gift ef Eſcheat and Declarator; 
| ot foe be competent 13 Vitous Intromiffion ts excIndi1, by omyep- 
"wy of Exception ? lourable Title, thingh defeBtive.” 11138 
Tneromoſfior when ſ#flained gene- 14 Vitious Intromiffius ar. ur ond ; 


. 1-mally. only competent _ 
"- Fitions Jotromiſfon i is only competent to themſelyes during the 


Creditors. : Vitieus Intromiſſ ton is excl as 
6; Yui Introwiſſn i is excluded, if Execu- " ing bona fide. by 


hiows Intromiſſuon is only a peſſrve Title, niakirg'the Fhtromerters tl 
"to Ul the Defuns Debts, paſſiv? : but is nor ar) attive Title, white- 
- "by the Incometter can call and purſue a@izF, For thereupon the h 
Aibary - o compecent at the inf of the Intrometter;, agdinſt by 
lices, For thutuat Relief; bur the [irrometter payin only nike + 
CE hame ro give him a Title. -tpan the Creditor ration, wich: 
ecethi other Intromerters to fatisffe but villy, po ey proving. 
of another Intrometrer, whoſe partat teaft tht be abat 
peſt paſfive Title, extetiding not only tothoſe who hav 
and have aTitle to'be his Heir or Succeſſor in Moratley 
| intromierting without any Intereſt - whereas Geftio wo _ 
| titulo lucrativo poſt contraffur debitune, Can be ineid 
pparant Heirs qui fr acipiznt hereditaten, But not only the Children 4 
Ic a of Kin intromerting, are lyable # ſoliduw for the Defand SE 
It Nor: ton haying no legal Intertft of Succeffion z which is peculiero lene 
other Nation, «+ not wichour ground, bf | = | 
 Kiſtatid Reaſonyf this paſſive Title is, backaſs Movable are tf | 
from Creditors of Pefondt, than thert'Einds, or Profits th 
vnewill not attath without a Ticfe, af feaſt withoirtbel 
" Bur'if Defunds Movables might be medied with wit 
Ce TH nit nt upon Oarh, and ri9 further hazard _ 
F ale bs I ins eg by bft Bing ah rartes the MOW, 
Jaf) he y prejudpe abſtrattin concealj | ein 
efunes: © veg remed' It Law hath darratace® thi Ive We 
þ pit weibour Confiridnp oif orher Title, the Meter ſhall belyabi wk ine 


þ/ + Fae FF ee 70h is rene that one faticitidicel may be cath ad 
VEEDE! qe ER poker Intrometters will not liberith b E$te 
cotirra L,, Frendravght, But where wot Bb 
trome ere: and decerned rogether, they are only dect ok 
wally, Fo their Incromiffion were ho a it not XS aliotgh 
ff them were Tafolveht. 


| turioHh' 
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Vi tions ir ucevidiion is knddipevdgpclal be ataden waa only by a'Gion. 
ious Intromiffion inay always bepurged by Obnfirmation, bifore in nrenging. 
je Purſocrs Cauſe. To which it is mote-conſonant charrhey whoalledge Viti- 
lgeromiffion, ſhould nor bepermitred ro do it by Exception, but by Purſuit : 
krbefor the Purſuit the Tntromerter may have liberty to purge.- 
»Virious Intromiffion is alſo ſuſtained generally, without neceſſity ro rhe Pur- 
rg condeſcended on Parciculars, it che Hatromifſion be referred to the Defen- 
wsOath, who knows his own Intromiſfioa, and\muſt either adject a Dualzty 
a eh is competent, or propone a Defence, to purge the 7Yiriafiry, 
q This paſſive T:cle being ſo large, wants not its own Limitations & E xceptions. 
| ip, it is only effectual ro Creditqgs, arid not to Legatars,' or any'other Party, 
$0 cannot purſue upon this ground, *nor” for any further than is ftuly incometted 
{in ſuch Caſes where th ofe can purſue Intrometterszas1n ſpecial Legacies, &c, 
The Intromiffion muſt 'be @x#verſa/ : not that the larromerter muſt meddle 
all cher Defuncts Movables,but muſt meddle quaſi per 1 becauſe 
erage iS per aniver fitatem, And he that meddles with a Flock of Sheep, med- 
: per univer firarens *: yer- many of the Flock may be medled with by others, 
jatremains being ſtill the Flock, he is only ſaid ro medle with the Flock, 
þ Intromiſſion with one thing, 'or ſome ſmall thing, will not infer this paſ- 
fre'T > 
 Itis alegal Defence againſt Vitious Intromiffon, that there are Executors | 
firmed to the Defunct 5 whether it bethe Incrometter, or any other, though 
gtrometter derive no Right from tfieſe- Execurors;for the Confirmation gives 
te kefx :cucor the Property of the Goods, Even though the Intrometter cauſed. a 
| Mahan inſolvent be:confirmed and-find: a Cautioner inſolvende, and the 
netter-payedthe 2worezand: was at all the'Expenſe, 'Fuly 28,'1628, ['Teneft 
: ba Texent; Sporſ, Univetfal Intrometters; Brevenſex contra Paterſon,” | 
{Some have. queſtioned; Whether Confirmation of Zxectitors Creditois 
mdpurge Vicious Intromiſſion, ſeing Credirors'do.@nly confirm for their own 
iction, and not to execute the Defuricrs Executory, 'and ſo.need confirm no 
: than will fatisfic themſelves, But I have not oblerved i it repelled; nor is 
Difference convincing. - ' 
1, onfirmation of Execucors, whether by the Inctometter'or others proponed 
xeption or:Reply, to | purge vitious Intromiſſion\is relevant z Bur nor in fo 
[8 concerns. thoſe Creditors, who had uſed Citation and Diligence againſt the vi- 
has trometters: before Confirtparion, whoſe Sentencesare drawn back-to their 
Kon :- eſpecially {# nem fint is mora,and {0 ef jus iis quaſitum, at leaſt inchoa- 
in Wi before Confirmation, ' Had:: Der. 12; 1609, Dwrie:contra Clerk: Bur this. 
i limited-thus, it the Creditor had-uled Citation ſhorrly after rhe Deſuncts 
ws there being '\no Comperentrtime to confirm;neither any time limited in Law 
F.chan year and-day,afrer which the EXecutor muſt be countable:to teleiverhe 
: :£nd therefore unleſs the Intrometter were meerly: Fredo, baving.no-Jatt= 
T neither being Wite,Bairn,neareſt of Kin, Nor having a Diſpofition with 
Delivery 3 it is ſufficienc to confirm after the intenting of the Creditors Caule, 
mg within year and day z. In which caſe the Intrometter confirming will be ly- 
L m undum wires inventarii, albeit on! Xxe- 
aw: without neceffity*of a new Proceſs, It was ſo found in the caſe of the 
ts Son, who intrometting, and being cited, yet confirming within year 
nd diy, was only lyable ay kxronees, F>>."34.:1638,24/yje contra Gray, Hope, 
4 wors, Bald contra Hamilton, Spotſ. cod: Thomſon contra L, Rentoun, Fan, 
"A Stevenſon contra Ker and others, | 
, TheException of Confirmation of-Executots is eleided, byalledeingeher 
ie ometter, though having confirmed, yer hath fraudulently concealed ſome 
'& the Goods and Means, not put inthe Inventary, . Which Super-intromiſ- 
e, is relevant to eleid the Defence on confirmation, Hope, Executors, 
£1 3 Racſoae 
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Ragfde conra Carbcert. Sporfe cod. Cleilend contra Baillie. Super -intromiſfion ug 
ally ſuſtained without a'Dative <d omifſs, - to elide Exhenſfbivg propo bl 
_ Fxecutor. \Jev. 34. 1639. [oglis contra Bell. 07S" "+ 
- -F2. Declarator of Eſcheet hath the ſame effeR to; exclude Vitious Intromifc., W- 
the Confirmation of Execators, which is not only competent to the Donatar int i + 
metting, but to any other lntrometter : both being Univerſal Titles, rexching tie - 
Defun@s Movables, every Intrometter therewith is lyable to him, Dec.15, 16,008 
Qgileie contra _ But the Defence was eleided by continuing PofſeſyM- 
_ the Gift being holden fimulat. It is not relevant to alledge, that the Drfwnd® 
diced at the Horn, and thereby had no Moveables, they having become Eſche 
to the King, nor that the Defender badja Gift poſt litew wotaw, without D, 
| elarator. Feb, 7. 1662, Grey contra Dalgerno, : | 

13. Vicious latromisfion was alſo reſtrifed to the ſingle valve, when it is by vert 
of a Diſpoficion from the DetunR, albeit the Diſpoltion was found null by Re 
ply, as done indefraud of Creditors, by a Husband'to. bis Wife. June 16, 167 

 Berrer contra La. Conper, And a Diſpoſition of Moveables, with an Inflrums 
of Poſlesfion, being for a cauſe onerous, granted while the DefunR was on Dai 
bed, though there was no natural Poſlesfion tillafter his Death 5 was ſuſtainedy 
purge Vitious Intromisfion. Ju 6.1664. Brown contra Lawſew. But if the Di 
polition were ſhortly before the Defunds death, his: continuing in Poſſeſſa 
-will not infer ({aww/atios or frevd, but the fame will purge the Vitious latcani! 
fion, at leaſt retri& it to the ſiwg/e volve. | . 

14. Vitious lotromisfion being penal, fopicns vaturaw deli@5,is not to be ful 
edagaioſt any as repreſenting the Intrometter,whenno ARion is intented:againi 
the Intrometter in his own life after which, no other can be able to cleat thy 
Yitle of big Intromisfion with Moveables gue trauſeunt per commercinss 5 and foi 
DefunQ might have bought them bows fide. July 10.1666. Cranſfiown contra Iiithiſa 
> pom _—_ _ w ae the [ntrometters-Deathyif Litiog 
teftetion were inf him whenie was to himro/py 
bis Jacromisfion by any competent Defence ; if the hed wk proven after k 
Death, 'ie might overtake his. Succeſſors, | | | 6 

5. Vitious Intromisfign is fimply excluded by thoſe who'acquire, . by way 

. 'Commerce bong fide, fora jult Price: albeit in ſore Caſes Txecutors may tecore 
Defun&s Goods rei verdicatiove. But where bone fideo doth: not appear, but (ii 
Iiſion or Frand,the buying of Defunts Goods will-not be ſuſtained As-was ſou 
in the Caſe of a Party deponing that:he bought” a Defundts/Goods withio 
days after the Defunsdeath, when he knew. there. could be no Confirmation 
the fame, or lawful Tirlethercto: albeit he deponed that the Seller had a Diſs 
fion from the Defunt, but did-not produce it, and:'his Oath was 

found to prove it, but the — was: found robe by Colluſfor;the' Br 
ingthe DefunQts Good-ſon, pretending to buy from a Stranger, Nov. 29. 
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The End of the Third Book. 


INSTITUTIONS. -1 
' OF THE 2 : 
LAW SCOTLAND 


LIB. IV, TIT. I 


Lhe Authozl(y of the Loads of Conncil and Seſsion. 


ga2n2=—=H E Inflitutions of the Law and Cuſtoms of Scotland, as to the 
"ER EE. Conſtitution and Tranſmiſfign of the ſeveral kinds of privat Rights, 
"LH I99S io all Matters Civil, baving been Printed and Publiſhed Anno 
"Xo $2 2x68x1, and the Copies being all Sold, And now a Second Edition - 
—_ " bcing alſo Printed, with many Corrections and Additionsz I would - 
wt longer diſappoint the Defires and ExpeRations of many, to add the laſt Part, 
ofthe Inſtitutions propoſed in the former Edition : Which I did the rather for=. 
bear cill-now, that I might know how the former Part did ſatisfie z And that 
Many Objections were,made as.to the former Parts,they might be amended in this, 
where I found reaſon for it; and that ifany bad Written againſt the Matter and. 
Method I had followed, I might be able to give them a Reply in this. For the 
Matter is the ſame in this, and in the former Parts, though bere-it_is to be fer. 
the Fora of Proceſs, Fleadings and Deciſions, And the good+rAcceptance 
Wformer Parts bave had, obliges me the more to conſumat the matter, by the 
new Edition of the former . parts, and. the Addition of this, And in this 
Eduion- | bavye. added what Alterations. have occurred by. Law fince the for- 
er; or what hatb been fargher cleared araltered by poſterior Decifions, fo far as. 
{Kcould find them, which are but very few, before I waz Reſtored, baving found, 
dns obſerved by any of the Lords in that. time. - tk IEF 
+I had not fo ſoan publiſhed the former Edition, if I had-not ſeen evidently ys : 
love, that-I could not continue co enjoy. that Station (to which 1 had Righr. © 
Uring my Life )as things then ſtaod : For if I had continued, my modeſty wou d 
Mgt have allowed to hear any thing of mine cited, while 1 was preſent; Nor. 
had it been fit co have given any appearance of being pre-determined in my; | 
kdgment, in- Points that had not corae the tength.of a $0 Cuſtom: And theres. 
lore I did ll forbear to be poktive, in ſuch Points but. rather held forth what 
lad been Decided by the Lerds. And inthe Decifions obſerved by me, I have 
| been ſp tender of their, Honour, as not to expreſs my own particular Judgmentz- 
Hut inchis laſt Edition, 1 have,propaſed my Opinion, what Emendations 'were. 
ſtand fit to be made by Ads of Parliament,or of Sederwns. And Ido declare, 
Mat I will goteftecm it my Honour normy Credit,to be. Tenacious upon my own 
pmon, but ever to be ready to concur with what [ſhall be convinced to be 
at. And certaialy « juſt Inclination is beſt ſeen, and with leaſt ſuſpicion, by 
_—— A giving _. 
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ſtared as between T 31985 and Mevivec. I have reſolved very ſeldom to up © 
Citations of Law, or of our Deciſions: For inthe former Parts, Lendeavoures WM 
' rather to hold forth whot had been decided by the Lords, than'to give my own MK, 
Opinion; which now I reſolve more - freely to (give; wuch of Form occurring | # 
in chis Part; wherein I will offer my Opinion, ip what I thick might-be amen. 
ded, And may ſay, without vanity;that I know no man,that ever bad ſo much 
opportunity of Experiencezin this Judicature, as my ſelf; fo that I ſhould necg. 
the leſs co urge my Opinion by Deciſions. | 
- © 2: Thefirſt Point neceſdar to be cleared,in Judicial Decifion of Privat Right, 
' and meking the ſame cffeQua] by Legal Execution,is to clear the JuriſdiRion ang - 
Authority of the Jadicature, which is to determine the fame. The Authority: 
of the Lords of Seſſion was requiſite to'be known at all- times, and never more 
than now, Some few had Appealed from them to the Parliament (as is expreſt 
in the Deciſions obſerved by me) but when they became more calm, they did 
paſfromtheipgAppeils, oridifowned the fame, as without their Warrands Thif 
wastaken agtice of if. the Claiw of Right, whereby Appeals were Diſclaimed 7 
[Yet Proteſtatioris for Remeid of Law, from the Seffion to the Parliament were 
- Claimed,b& very juſtly. But there was neither determined the time when, nor the | 
Caſes in which they were competent, which yet there 1s no doubt, the King and 
Eſtates of Parliament will in due time determine. There 1s no queſtion the Lords: 
of Seſfion may exceed their Authority, and there is no other Judicature that can 
control the ſame, or warrantably Judge therein, fave only the Parliament, Ang 
therefore Partiesgrieved' may proteſt, that they acquieſce not in ſuch Sentengey 
atid may Proteſt for Remeid of Law by the Parliament, albeit ſuch Proteſfaþ 
ohs are Never mentioned ir: our Law before. But:though it is not to be imapined; 


that by that part of the Claim of Right,” it was meaned, That all the Sentences... F 


the Seſfion*might thereby warrantably be brought mtothe Parliament; Yet oflate, . 
ſeveral perſonghave been ſo Litigious, and fo far miſtaken in that Deſign, that. 
ſome have dire&ly 4ppeated, and others have Proteſted for Rerve3d,both againſt the ' 
Itterlocytors, ' and Definitive Sentences of the Lords, 7:1 
"For clearing rhis marter, which is of the greateſt impoxtance,on which depend. 
much of the Security of every'Mans Right, and the quiet of their minds, by knows 
ing howthe-ſame may become unqueſtionable, without the hazard of ſuſtaining Wim 
atiy Proceſsor Plea agaitiſt them 3 It will be neceſſar toſhew what courſe this Nas Witha 
- etion hath followed, for obtaining this great end, which all the Nations of the' WW; 
World (in any meaſure Civilized ) have moſt carefully endeavoured to eſtablih 
inviolable. We ſhall therefore begin with the moſtanticnt Eſtabliſhment, for the \{ 
.- final Determination of Pleas in this Kingdom, by-our Statutes of Parliament 5 Wi; 
_ and thence ſhall proceed tothe Alterations, wade for curing any inconvenienciey With 
that didappear in that Efrabliſhment. 2d 41 4 
_ - 2.zTheeſtabliſhment ofthis laſe Reſort of Pleas and: Proceſs, is clearly ſettled] 
Pazl. 1424. c. 45+ by K. Jewes the Firſt, who was one of the moſt excellent 
abd beſt experienced Kings weever had. He had moſt of his Breeding among the' 
Engliſh, by whom he had ok eaken while be was on, his Voyage to Frence, and 
detained Priſoner eighteen years: And he was likewiſe for ſome time in Bran, 


beibg, brought thither by Henry V. King of Ewglend, of deſign to influence "Ke | 
_ - the, Scars in his favours, they having about that time fought in Fram Bin 


with fingylar Valour and Succeſs coniaſe the Engliſh. So that he had of ff 
ortunity to Learn and Underſrand' the order .of the Adminiſtration of Ju 

tice, in both theſe ' Kingdoms. i He did fix moſe of our! Forms , "by 
Ere&ing of the Chaniwy ,, and the Brieves thereof, which were the fix: 


ed Tenors of all Summons before the ordinary Courts, as they yet are in Buf Az; 


| laxnd and withour them'no Suit can be Cqmmenced in the Courtof common va 
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kth Brieves they enlarge: by Declarations, extending the ſame to: the ſeveral 
ecial Matters - And it behoved alſo to be fo with us, till the EreRion of the 
;Colledpe of Juſtice, wherein the Clerks or Writers to the Signet, were intruſt - 
& with the- Forms of Summons and Diligences: Yer there have till remained 
;with-us ſome Brieves of the-Chancery, of che greateſt importance, and utility, 
| the Brieves of MortanceFfry, for Entring all Heirs of Defun&s ; the Brieve 
af Idiotry , for Cognolicing the Furiofity or Fatuity of perſons; and the Brieve 
of, Diviſion; for Dividing of Lands, &c. - i 
;; g. The Narrative of that Statute,«nno. 1424. {in theſe Terms,* As anent Bills 
4of Complaint , whilks may not be Determined by the Parliament; for divers 
$Cauſes belonging the common profit of the Realm + The Statutory pare is in 
theſe Terms.  * t is ordained that the Bills of Complaint, be execute and deter- 
 4mined,. by the Judges and Officers of the Courts, whom to they pertain of Law, 
4ather Juſtice, Chamberlaiv, Sheriffs, Baillies of Burrows, Barronies, orother 
Spiritual Judges, if iteffeirs co them. The Recourſe from theſe ordinar Judges 
L determined in theſe words; * If the Judge refuſe to do the Law evenly, the 
Parry complainand ſhall have recourſe to the King,, who ſhall fee rigorouſly pu- 
4niſhed, fik Judges , that it ſball be example to all others, The Statute alſo 
dears what is meant by doing the Law-evenly, viz. © That but Fraud or Guile 
#they do full Law and Juſtice. . | ' "pF 2 
4 By this Statute it is clear, that whatever the courſe of the final Determinath- 
.Mof Proceſs were betorein Parliament ; Yet both King and Parliament, did 
then Determine, that it was for the common profit of the Realms, that Bills of Cont- 
paint way mot be determined by the Parliament, but that they be Determined and 
fecute by the Judges Ordinar of the Courts which then were « As firſt, "The 
| Soffice-General , who bad an univerſal: Juriſdigion, both Civil and- Criminal, 
frough the whole Kingdom, and held Juſtice-Airs through the Countrey twice 
:the year, Park 1440. Cap. 5- Onceon the Graſs, and once on the Corn, Pa#l. 
4683- Cap. 94. The Chamberlains JuriſdiQion is alſo univerſal, inrelation torhe 
Towns, 7 hat. their Common Goods be obſerved , and keeped to the common profit of 
the #0: be ſpent in common, and neceſſary things of the Burgh, by the Advice 
ofthe Conncil in the Town, and Deacons of. Crafts, wheve they are; and Inquiſition 
1torly to be taken in the Chamberlain Air, of expenſes and Diſpoſitions of the ſame, and 
(ht off F aches: ſet thereof for longer than three years, thereafter be nul}. Parl. 1491.Cap. 
3& The Juridiction of the Juſtice-General was reſtriQed to- Criminal Cauſesb 

teral Statutes thereafter: And the: Chamberlain and Juſtice-Airs.came to bein 
bo e, 25 now the whole Office otthe Chamberlain is neglefted.” 
i By this Statute of K. Je. 1.There is-xecourſe tothe Kirg,but not for altering - 
i Sentences: of: the Judge Ordinar, but for puniſhing of them, ifthey hadnor 
\Adminiftrat. Jul ice nvthons Frand or Guile 3 which can gono further-thary vani- = 
Ktand Pepable-Injuftice agaioft Law, which doth always inferFraud by wilfyl 
lijuſtice 5 Bat reacheth noe to-dubious: Caſes,, where juſt and rational men my 
leefdifferent Judgments; unlefs there be: Corruption by Bribe, dr Byaſs+ O= 
\harways no man-but > Begger, or a. Fool, would bea Judge, + * : 
6 Albeitthe faid ERabliſhment mentions only Recourſe to theKingzfor-puniſh- 
"nent: of the 'Malverſant Judges Ordinar ; Yet the Statute of the ſame King the. 
ext year; Pop), 1425. Erefteth the Seffion, to which the laſt Reſort was to be 
wad, Cap. 65. The Title of this AG, is, ofthe Seſſion to be holden , of their Fowls 
Eves ſes: ' The AQ is in-theſe Terms, Gur. Soveraign Lord the King, 'with 
ſens: of his: Parkiament, has ordained that his ChanceBoun, and with bin certain 
erect perſons. of the three Bikates, to be choſen ard Deput ty Our Soneraign: Bord 
Aiine, fell fit free then furth, three thwes in the year, where the King likes to com. 
Sad thro, which ſhell knew and. examine, conclude and finally determine; all and 
WEN oo A mz: -: '  fundyy 
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ſundry Complaints, Cauſes and Quarrels,that may be Determined.by the. King aig hh, 
Council, | | Cd 1 bh. 2.2791: 54 pl 
7. By this Statute it appears,that before the Eſtabliſhment in the former yeargll. 
: Cauſes might be Determined by the King and his Council; So that the-Liedgeshaj 
their option to purſue either before the Judges-, or before the King and-hy. 
Council. But that Wiſe King found this an inſupportable Burden tor the King 
- and inſufficient for the Subjes, , the King's Council folowingibis, Cour, andy 
neither being certain when to be found, nor able zo Determine all Cautes, that 
- might come before them, even in the farſt inltance 5, Did therefore ordain all 
- Cauſes, to be firſt determined by the Judge Ordinar,,cantorm te the forclaidR, 
- ſtabliſhment, .,. But natbing being thereby; provided for a+ Remeid,y :againſtYhs 
Malyerſation of the Fudges Ordinar 3 Therefore, by this Statute, 4he Seſlony Bat; 
Ergfted, with power finally to-Determin all Complaints,. Cauſes, and Quarr ſs 
. that might be Determined before the King and his Council, To wit,':2vthat tine Was, 
after; the ERtabliſhment, whereby there yas only Recourſe tothe King bimk | 
without mention of his. Counci), and only upon Complaint agginſt the udgs iN 
. Ordinar 3 And therefore theſe Complaints are committed to the Seſſion only\it 
. be finally Determined by them, without mention of any Recourſe from them 
-any other Judicature, whereby they were Fudges in the ſecond inſtance.. «i 
8, This Court was called the Seſ;on,becauſe it was to fit at ſuch Places, as the to 
King appointed, but was not to follow his Court, as his Council did before; nor 4; 
-r0 go thorow the Kingdom as the Juſtice- General, and Chamberlain did +: ws. 
.that Title it was alſo diſtingutſhed trom the Ecclefiaſtick Courts, which were 
:led Conſiſtories, where the Judges did ſtand in adminiftring Juſtice, oy 
. 9, Burthe Power ot the Lords of Seſſion,is clear'd andenlargid by K. Fe,2;Ml 
11457- Cap. 61,-wheteby it is again-pur in che Option of Parties, co: Pur(vet hh 
-fore.the. Lords, or the Judges Ordinar, intheſe .Termsz; <x%wdthe Parties eu, With 
\plainend to have full freedom 10 follow their Attions before.thy ſails Lords,or thiv 16 
-Prainar Fadge : = it the queſtion concern Fee or Heretags,and nar the matayMin; 
+ Reſleſſion aaly,theLords (hall gar theSheriff reftore the Paray:to the lawfsl Pr [efſionlf Win 
»Fecognalce he Lands jn the Kings Hdyds « But ij-there be no queſtiono!t R1ghraballfloges 
Only gf Foſleffiong. The Fudge Ordinar ſhould only Fudge therton-far a year oftnk be Rey | 
42. Aud by thenext Act of theſame Parliamenr, the manner.ot bringing C Pn i 
Jefore the. £#7d4.is determined thus: The» Sheriffs of the Shires whert the { ” $06. 
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ers, ſhall fit; ſha be warned to proclame in ilk ane of the:places; three Monitillith, 


; befare the Seſt01..4pd if any perſon has any Aﬀtion 12 follow, he fhall-wairy bem "my | 
fo paſt to the. Kings,G heppel,and raiſe Summonitls. "upon: fifteen days at leaſt ;afrevihviey 
C Hgtlen,uud if apy-d#i9n pertaining tothe ſaid Led; knowledge be continutd itil tÞ 


 28he(ime of the Sefſan, in the Shire-mhwrethe Seſſiowſus,thiſe perſons to be at yy" 
Jar with by-4 Maperzaud Fuſtice to be done thereupen aseffesss-:, and all other:Cuulnt Qin 


| prrigtuing tothe. knomledee of the ſaids:Lords; ſhall be witetly dicided:und: deci ts; 
#64 b1 them, but any remcid of appellation tothe King oor Parliament, ; >: ill 'F k 7 
-\ + I; Put-by chenexs AQ a1zahe)63'0! the ſame Parl,avon0 145 7;1tisdechriiiys. 
That the time of the-Lords ſitting was but faurty dayi,cf-poraduenture in lever ulillith a 
HE cole agein fo them: whereby it is. evident that-neicher the time not plave al "0 
-Fheic.Httipg, when and where ic was.ca.-begia and end,: nor che continuanciiiihys.« 
..their peeſons- in: Anchority; were ſettled, but-borth- were ambulatosys atiebe Wl 
«Pleaſure, vy " as. $4 GL 1 Ty 2.+ "0 ; bane, Ih Yy. ; FI 2 23.4 1 | 
.But.in the Reign of KF. 3: P@1..1469;. Cap::275: Yltered whe fol 
660 SherKing,. and-bis Gonntily or if the: Fudge de: wyoug'in admi veeivuitililee; 
\ porch the Party ſhall alſo cometo' King and his Council, and get 3 
uwomond the Fudge Ordinar ; who, if his Office be Heretable, (ball be pus thertfh Ta 
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ybrec years, if bebe found in the wrony '; ant for ever, if it be not Heretable, 

18; 1n'this Stature there+ts no'mention of remetidfng the Patty lazſed; Bur on the 
trac, if he get Juſtice cuely execute, and'miniſteat to him, he uf! be coy- 
ar; fo' that-thie fintl/determination of che” Judges Ordinar, is thereby infinuar; 
1% 2; And by the ſame'K,F4.3.Parl,1471,Cap.44. Iris Statute, © That in time 
Shefettcer,- whete any* Breives pleadable hippens to be followed,” before what» 
dpeyet Judge; arid Doom'given be talſed 2nd'gairiſayed,” by any of the Parties, 
thereafter diſcuſt in che Parfiametir y, it it happens the Doom to be determi- 
thed #orthe Parry*follower, baith'Parties ſhall pats again to the next Juſtice Air, 
Syhere the' Patty Defendatir miy takeane or mac other” exceptions, dilitor or 


JE 


[5p mpitot; 35 they follow'in order ;" Bur tefall not be leifaine rothem,” torake 
#gfexception that2they"prerermitted or let paſs'by, at that time, This 'Sta- 
frers the firſt''Eſtabliſhinenrth bridging #&ceprions before the Patliatnenc, 
d6&/nvt appoitit the Clufe'ro'be' dererthined” by the Parlfament, 'bur to be 
OTE TRE 7 070 TAE 03 go en 
14+ By the ſame King in his/Parl,147 5.Caf} 63, *Anent the adminiſtration of 
aſticein Civil 'ARtions and Complaints, -through all che Realm ; It is Srature 
©6d: Ordained, T har all Parties complaining, ſhall fi:ſt paſs co their Judge Or- 
«ſinar, and ptrſoe Juſtice, and that che OrCinar ſhall Miniſter them Juſtice, with- * 
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REES” Cap. 232. P 
jul <0 itthis Par/:r503.Cap.58. The Kings 4ailyCouncil,fo called in 
EWnidion'ro rhe Privy Council, is ordaiped to fit continually in £4 bwrgh, or 
King nk reſidence; or where it pleaſes hit, to decide 2} maniter of 
0B Swtmondsin civittMitrers; Complaints, of Cauſes dayly, as they (hall happen 
an occut:andſhilt Have che fame Power as the Lords of Seffion had, And forheir 
Jannhetrs became ffina/ withone Arppetſation'to King or Parliament, oo 
we 0 TheReconreſe tharWis-betoretrom the Judges Ordinar,to the King #nd' his 
vac, ' or to the Seffron; wisby way of Complaint, whefein, it jutt-groghd 
Wind for remeid; The Phrry and Judge Ocdinar werecalted to Anſwer.” "Bur 
Bf in Frenct 26d other Nations, Appeals were in'uſe,” therefore'K,#4, 1, 
bdyted Appeits, Part, 14.79. *C#sp.116. The terms uſed to ſignifie Appeals, is, 
We bf Doom ina very tude and” peremptoriway z whereby « Party, when 
Doc t'w$g\ven andpronounced;if hewonld Appeal;might nor remove oft of 
Idlate be ſtot for notadviſe'with any man;and Vehoved to aſfen'xreafon of his 
peal and piofeft'tor tnorerextoris: Buthehad notany time of deliberation, whe- 
RHMRWoudd Appeal or not, Fhis was remeided by K.F4.4;2nd the matter &vrder 
Appeals is clearly decermined in his 6, Parl.anne1503,Cap,95, *Ifthe Appeal be 
WW. FOES A 3 | - from 
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he Party appealines we 
to come within fifteen days to the Juſtice-Clerk,and preſent hisP rocels of theft. 
* fing of Doom, and with advice ot Our Soveraign Lord or.His Juſtice there, ſhalt 

* incontinent thereafter be fer a Juſtice Air,tor the diſcufling and ending of the (g 
© Doom talſed : And if thefaid Doom be falſed in the Juſtice Air, or.it there 
* any other Breivespleadable preſented to the Juſtice, and in the Puriuit of they 
© happens the Doom to be talſed;within fifreen days thereafrer, the Party that jalls 
© the Doom, ſhall come ro the Clerk of Regiſter, who ſhall ſhaw the Game tothe q 
© King, who ſhall deput thretty or fourty perſons wore or tewer as pleales hin, 
© whilk ſhall have power as it were in a Parliament, to decide and diſculs the fag 
© Doom - Andit the Appeal be from the Baillies within Burgh, the Party i | 
© likewiſe come to theChamberlain, who ſhal ſet aCourt of theBurrows upon fitter 
* days, and make the ſaid Doom to be diſcuſſed ; And where there is an, Appal 
* from a Free-holder to any immediax Superior of that Court appealed from, þe 

© ſhall ſec his Court upon fifteen days, and make the (aid Doom. tobe diſcuſſed : ai MH 

© if it be falſed in the ſaid Court of tour Burrows, or.in the Sheriff- Court, to haye Io 

© fiklike Pracels to the Court immediatly Superior, _. - 
20. Here is no mention of any Appeal from the King and his Council to the Pur Jl 
ament, bur only from Sheriffsand Bailies of Royalty and Kegality to the Jultic, te 
'- Andiftbere be an Appeal from the Juſtice, in the ſecond Ioſtance of that which 5. 
was appealed to him, or in the firſt inſtance of Proceſses begun before bim;, Thee 

diſcuſhing of thatAppeal from the Juſtice,is to be by perſons nominat by theKin 
. Who are declared to have Power todetermine as It were in a Parliament; why 

muſt alſo be donein the Appeals from the Court of the four Burrows, or fromtbeWp 
 Chamberlane in the ſecond inſtance upon the Decreets of Burrows: Neitherj Fo 
any Appeal to be diſcuſt by the daily Council, who are only to determine Sun. 
*monds , in Cauſes civil begun before them, wherein they have the ſame PoweM;c. 
as the Lords of Seffion had, from whom there was no Appeal to King «* p " 
liament. | WY ory 
* 21.This is the full and juſtAccount of the manner of diſcuſling all civil Procel on 
from the 2d Parl. of &. Fe. x. aro 1424, till the 5th. Parl. of K. Ja. 5. an; 
537+ At which time K. Je, 5. having ioftitute the Colledge of Juſtice beforyliſ..; . 


0537 
| "The ſame was then ratifyed, and eſtabliſhed in Parliament: The Tenor of ili; | 


. Inſtitution is thus, Concerning the, Order of Juſtice, becauſe our Soveraign Indi; 
.is moſt defrrons ro have a permanent Order of Juſtice, for the univerſal Well of all Wil; 


*\ 


L zeges,and therefore intends to inifijute a; Colledge of fourteenPerſons with.a Preſi 
to. fit and decide upon all AGions Civil, and, the Lords are to fit conifantly at lis "ah 
' burgh, nd to be ſworw to 1inifler. Juſtice equally to all Perſons, in ſuch Cauſtic... 
as ſhall happen to come before thew, with ſuch other Rules and Statutes, as (ball plc... 
the Kings Grace to make, and-give tothew for ordering of the ſame: Providing 0c...” 
. Ways that the Lord Chancelor when preſent ſhall have Vate, and. be Principal of thajw81c, + 
. Coupicil : 4rd fikiike other Lords as ſhall pleaſe the Kings Grace t0 joyn to them «ii hn 
. Treat; Council, to have Vote, ſiclike to the number of three or four. T his Conftiles,* 
. oz: the Eitates of Parliament approves , and. has choſen. the, Perſons, nai” . 
"after that AQ, Whoſe. Proceſſes, Sentences and Decreets, ſhall have t pe” x 
Strength, -Force and Effets, as the Decreets of the Zords of Seſſion bad in all 0ee- 
_ lygone, The ſame King,in bis 7th. Parliament, are 1540.C4p:93.. *Aﬀer his per # UC 
5. Age of twenty five years, with theAdvice of the Eſtates ratifies and approvall®;..:? s 
* bim and his Succefſors, the [nſtitution of the ſaid Colledge of Juſtice, to remiigy* 
'© perpetually for-the adminiſtration of Juſtice, to. all the-Leiges of this RAW -* 
.* and tobe honoured, fiklike as,any. other Colledge of Juſtice in other Realn | 
* And attoyr, gives and. grants. to. the, Preſident, Vice-Prefident and SenWie: 
. + power, tomake ſuch AQs,, Sratures and Ordinances, as they ſhall, chink. copia | 
_* ent,  forqrdering. of Proceſſes and-haſtie expedition of Juſtice. _, ca. 
..,* 32» By this /nſtitucion of K, Ja. 5, This Judieatory hath been ever fince @e? © 
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F -) 
ſon, or Colltdge of Fuilice;| and the Members thereofhave frequently been 
F the Senators of the Colledge of Juſtice, or Lords of Counſel and Seſſion ; Be- 
WK they have all the Authority and Powers of the Seſſion inſtitute by K, Fu. 
or of the daily Council erefted and regulat by K. Ja, 3d and 4. | 
>. tis a great miſtake in ſome,who pretend,that the Seſſion ar firſt was a Com- 
=#K-of Parliament, becauſe it bears the Chanceliar, and with hims certain Perſons 
whe three EiFates 5 But they advert not to the words that follow,viz. to be choſer 
ad deput by our Soveraign Lord the King, And theſe alloare miſtaken, whothink, 
Wanſe the King with Advice and Conſentof the three Eſtates, did chooſe. the 
£& Nomination of the Seſſion, that therefore any total Nomination mult be by 
vo alſo with Conſent of the Eftates z For that Nomination was a part of 
 icarion, which being a Law required the Conſent ofthe Eſtates ; and yet 
en che' King aRts wich Conſent of the Eitates , ſome things, which he 
Soht a& by bis own particular Authority, and which require no Statute, but 
ihe greater Solemnity, and SatisfaQion of the Kingdom. 
©24. Some alſo may imagine,that'thar part of the Inſtitution, of the Colledge of 
ſuffice in the faid Parliament 1537, Cap. 63, Entituled The Kings good mind a- 
wothe Lords of Seffion, is not an AR of Parliament, becauſe it does not repeat 
the words of the- Conſent of the Eſtates of Parliament 3 which imports nothing: 
w whatſoever is recorded amongſt the Att of Parliament, was certainly with 
Gonſent of the King and three Eftates; though ſome bear only the King,and ſome 
wly the Eſtates, and ſome only the Lords of Articles, 
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a5.8y this AR the King promilſes,* that be ſhall not by any privateWriting, Charge, 
«Command or Deſire the Lords, to do any thing otherways in any matter, . that 
iſhall come before them, but as. Juſtice requires 3 or to do any thing that may 
Shreak Statutes made by thein :' And that he ſhall Authorize, Maintain and De- 
*Rndtheir Perſons, Lands and Goods, from all Harm, Wrong, and Hurt, and 
jury to be done to them, be any manner of Perſon; And who does in the con- 
tary, ſhall be puniſhed with al! Rigour': And becauſe they preſent his Perſon, 
Land bears his Authority in doing, of Juſtice, that he ſhall have them in ſpecial 
**B' Honour and Maintainancegand ſhall give no Credit to any Man, that will mur- 
ore them; or any of them, by doing wrong or lahonefty 3 But they ſhall be 
Walled before bim, and gif they be. found Culpable to be puniſhed therefore, 
"Wafer the quality of the Fauk and Demerit;z And if they be found Clean and 1q- 
W*nocent, the Perſon complaining ſhall' be puniſhed with all. rigour, and never 
CO Sitve Credit with himagain. Likeass he excems them frae all paying of Taxes; 
Contributions, and other extraordinar Charges, to be uplifted jp any time 
NBtthereafter. And grantsto them, that gif any perſon diibooours Wha lightlies 
OTthew, or anPof them, any manner of way, that they Commandand Charge, 
ug ff 4anc put the F&ſon or Perſons, in Watd. in any of his Caſtles they pleaſe, till 
, they have made SatisfaQtion of the Fault, at the Lords' Conſideration, if. che 


"Fault be ſmall and injurious; And gifit be great, till the Kingbe advertifed;that - 
7" S*may caiſathe ſame be amended, and puniſhment made thereof as effiers. 
7 IAQq þ- ſubſcribed by theKing at theCaſtle ofStyzviling,the toJune.and 
* "0K eign ineteenth Year,which was in order to put the ſame in theBooks 
+." Council, with the Statutes rnade by the Lords of Seflion, which does not im- 
17 art, that it was not Signed as other AAs of Parliament, when it was paſt. 
"26. The Priviledgesof the Colledge of Juſtice bave been confirmed,by all the 
"Wablequent - Kings and Queens, and without doubt will be confirmed by Their 
FF peſent Majeſties, in this current Parliament. 

B7;The Lords of Seffion are declared to be Judges competent to theReduCtion of 
Weltments, albeit confirmed in Parliament, Par, 1567. Cop. 18. They arcalſo 
"»"FEclared Judges in Interpretation of AAQsof Oblivion,” ar. 1587. Cap.44, And 
- Sp declaredzthatNine ordinar Lords are ſufficient at the pronouncing of Decrects 
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and Interlocutors, as in all other Cauſes,1bid, which alters the. Quorum in ths? 
Inſtitution, that requiring Ten, _ ee W "W 
© *28. It is inplyed in, and neceffarly confequent from the Office of the Lordgay, 
mterpret all AQsof Parliament, without which. they were not capable to deter. 
mine all Civil, Czbſes: They muſt alſo interpret theDecreets of all Courts produc 
ed before then, as the Titles or Intereſts of Parties, or means of Probation, ing 
far as they areadduced inthe faids Cauſes, without exception of Decreets of Pay, 
Nament: Which Interpretations have no other effe&, butin relation to the lah 
| Caviſes, without prejudice to other Judicatories, to interpret the ſame as they 
are convinced, : ; Te 
. * 29. By the 59 AQ. Parl.1661. The Lords of Seſſion are declared to be the only he 
proper Judges, in diſcuſſing the Validity or Invalidity of Infeftments of ly ik 
Majeſties Property, or any other Infeftmentsz which may not be diſcuſſed nor i Gi 
decided in Exchequer, neither by way of Exception, ' Action or Reply :\s 
ſerving always to the Exchequer, to judge in all other buſineſs co ing hy i fo 
Majelties Rents and Caſualities, as they might have done before the year 1633. Win 
This A& though it bear to be an Explanation of the 18 AQ. Fart, 2633, ance 00 
the Exchequer, yet in effeR it isan Abrogation thereof, ſtating the Power olhe Wi 
Exchequer as it was before the ſaid AA 1633. bs 
30. The Lords of Seffion are declared the, Kings great Confifcry Perl, 160g 
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. Cap. 6. which is only in relation to Advocations from the Commiſfars,or 
oof their Decreeis3 But they are not Judges inthe firs? inFance, in Con 
tion of Teſtaments, or in the matter of Divorce, , They are alſodeclared Jug 
- $i the preſentation of Miniſters ; and in the Pa&ions of Miniſters with theinfs 
- Frons; whether they be Syworiacal or not, Perl. 1612- Cap.1. TX 
31 After the Inſtitution of the Colledge, of Juſtice,allAppeals of falfing of Doom W$t 
aid intirely fall in deſuetude and ceaſedg and in place thereof, came. Advacaiign We 
of Procthes From other Courts, SE Rane of their. own Decreets, or of tbh 
of other Courts, and ReduQtion of their own Decreets, or ofthe iDecreetsgflhs 
Feriour Courts, and of all other Rights; whoſe forms became fixed and knows 
'Andtheteis no other Term nor Tenop, of 4Rtion, by way of Nullicy, Complin 
"or Reviews which haye been introduced in other Countries, bythe. Jaiportygiy 
*nd Obſtinacy of Parties, when 'they had loſ*d the benefite of Appeals, whid 
:were the ordinar Remeeds for ſuperiour Courts toxettify and redreſs, the Sexter 
'ces, Tnterlocutor or Dcfmirive,..of inferiour Courts. _ | Ie 
32: When Appeals were in forte, they had noeffet aſter Parties did-acquieſe/h 
the Sentences of Judges, Interloquitor'or Definitivez which was neceſlar for;thit 
creat Theft, the final ſopiting of Pleas,and aſcertaining of Rights: And therelph 
by the Ryjvar Law, appeals were not competent,not being brought jia-withini 
days after the Sefitence appealed from : For thenParties wezE preſumed to 
*quieſce jn tlie Sentence preſumptione juris-& de jure, unle(s2 cleargraundfonnts 
"poning them were inſtruted, as Death, Captivity, Sickneſss 'or.che like; : [A 
"they did'not bring in their Appeal to theJudge appealed to,withigthirty.day 
"Ter their Appeal, they were in the ſame way underſtood to h: 
"Appeal, and to have acquieſced in the Sentence, - Yet they IMourle tad 
"periour Judge, upon-nullity cf the Sentence of the Inferiour : Judge, bit 
*upon Injuſtice :' Yea, Appeals were not. only from Interlocutor, or defini 
Sentetices, but from As of Execution thereof, But our Appealshad not en 
*proponing thein, but behoved to be inſtantly and had-only fifteen days,qobilyh $1 
*Xhetn tothe Court appealed to, "o I bi 
33. Tho Appeals were very univerſal,and are: yet. retained.inour Chir 
"ſemblie, (the Order thereof incaſe a Laick purſued. anEcclefiaſtick.is preſent 'v 
_ Parl. 1436. Cap, 87. ) becauſethey. have no conſtant. and cantinued-ſupenan Es: 
_ Jadicatories, from whom they might., procure Advocatian, nor; is-their zine 3 
" fitting aſcertained, tobe ſolqng as were necefſar for Appealsz Yet without WI[B* 
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E may. be ſaid, that the Order. ioftitute by -K, Ja. 5.. hath intzoduced a far 
+ excellent way, in theremeeds of Law for obtaining: Juſtice, than by any 
dof Appeal. - For Appeals did frequently ſRtopthe courfe of Juſtice, and had 

eniſe from the Prejudices and Pasſions of Parties, and their Litigiouſnefs, and 

tdorcat inconveniences: For Parties are ordinarly: byaſſed by their own [n- 

weſt, and when they have advice of their Lawers, and have heard them plead. 

obable and favourable Alledgances, they areapt to truſt their Opinion, or their 

Feaſons, more than the deliberat Sentences of indifferent Judges, whom Cone 

Gence and Honour oblige to be. fagnally juſt, Juſtice being their peculiar Cha- 

after - And yet Parties upon the moſt mean and remote ConjeQure, will appres 

hend them to be carried another way z Though they bave Remeeds againſt any 
ſt Suſpition, from Conſanguinity, Aﬀinity to Parties, or any intereſt in the 

Giuſe, which might byaſs them » And Parties when they loſe Interlocutors, are _ 

frequently in, Fervor and Paſſion, and therefore interpoſe Appeals, which after 

ne time when they were cooled, they would. not have propoſed z But being 
need, and ſuppoſing they had offended the Judges appealed from, they were | 
not pilling coinfiſt further before them. And on the other part, though Judges | 
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appealed from, were not obliged to fiſt Proces, unleſs the Czſe were at leaſt d 

,, W ious, importing no Injuſtice in their Sentence but requiring the higheſt Skil 
50g, na more ſolemn Judicatory, where ordinarly there were more experienced. 
aft> i [adges, 20d Pleaders 3 Yet becauſe they were Cenſurable if they retuſed to fiſt - 
rm If Proceſs in a dubious Caſe, they were aptto eaſe themſelves of Litigious perſons, 

lyſending them to the Superiour Court, and ſo from Court to Court, till they 
ame to the lai? Reſort, EY Ps TEE 
y '34. How much moreRational anc Convenient is it,that the Reaſons againſt the 
om MW Sentences of any Court, ſhould be preſented unto the Superiour Court, who 
rn were not offended nor fuſpeRed ? For they by confidering the Relevancy ofthele 
LM keaſons, and by Production of the Proceſs, ſeing that the Caſe truly is,-. as it was 


tpreſcated in the Reaſons, do advocat orcall the Proceſs from that Court, that . 
theKeaſons of 4dvocation may be heard and determined before them. : And yet 
this Kemeed hath no place after a definitive Sentence, for then. the only Remeed 
by <»/per.ſforr, where the Reaſons and Verifications are conſidered before the 
4a oſpenfion paſs, and ſtop Execution: But yettho Suſpenſion be refuſed and that 
— © ution gots on, ReduGionis Competent upon Nullity of any Decreet or Sen- 
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xnce, and upon material Fuſtice , whichdoth not always import Iniquity ofthe 
ather Court, becauſe the Caſe might be ſo dubious, that neicher ſide can be e- 
th | zemed a willful and fraudulent Iniquity, and yet may be over-ruled by more full 
for & fideration upon the Debate of the more eminent Judges and Lawers. 
235. Our Cuſtom doth allow no Court to advocate Cauſes but the Seſſion, who | 
"+  ierefore advocat in many Caſes, where they can not determine the Cauſe, but 
Say the Reaſons of Advocation: And ſothey advocat from all thecriminal Courts, 
wad bave oft Advocat from the Juſtice Genera], when that Court was in one 
* Feſon ; as if the matter in queſtion were not competent ro his JuriſdiQion, as 
it being Criminal but Civil, or as being in the prohibite degrees of Athnity or. 
 @nfanguinity to either Party, or asintereſed in the Cauſe, or as baving ſhown 
nity againſt the Party, or as having ſhown Partiality. So the Lorcs did ad- 
cata Cauſe of Theift from a Sheriff, and remitted the ſame to the Juſtice Ge» 
ml And if they Advocat from any Criminal Judge, they doeither remit to 
= telaftice General,orname another asSheriff or Zailie ro determine thatCauſe ad-. 
tf ca Feb, 24. 1666. | contra Sheriff of Inverneſs,yea,they did ſuſpend a De- | 
etof Aſlythment of the Juſtice-General, as being meerly Civil for Damage, 
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having nothing in it of Puniſhent. Decens. 16, 1664. Innes contra Forbes 
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-Lords do advocat from any ofthe Commiſcars. And albeit the Commiſiats 


—ediaburgh have a Superiority overthe other Commiſsars, and may reduce their 


_ \ L, : © % Wa, ' F.04 
: PRES Eos REES” 4 Sr BT Pre ds © Of ON ONE del”. $3 bs. <4 F - UT Sis UE. OW ITS” 4 
7 eo et a Tre 2 ERR Como dt ion ho ME iii ee Yee 3.» ©. ae 
- q : 4.48 og oo bt ” IRE. tee <9 TR yt 7 kr ns M2” 99 "4 CONSONANTS. 5-H Its 5 * Rs At 
_ F; "We . IP. TR 4g =o . on” GREW; L AS ah = peg 9 —_« & £ ' :P . 
Z | ko : Se” $) > 5 , d w-"Y oy. \ y. ” 4 »y r 
” "5 "3 © . p - a VE j * © 1 7 : , 
I Ls s 4 = 7.2 . i ” g 7 *. "3 i . 4 4 

: : A ; 
: 


Decreets, and all of them have peculiar Powers, which the Lords cannot judpe” 
in the ficſt inſtance ; Yer they can judge in the 2d inſtance by Advocation, Suſe + 
penſion, or Redu&ion, even incheir- peculiar Caſes, but ſo as to Remit to they. 
ſelves, either Simply or Qualtfiedly, directing the Point in queſtion, © They dy 
alſo reduce the Decreets of Inferiour Commilzars immediatly, or the Decree of 
ReduQion of the Commiſiars of kdinburgh, reduQtive of the Liecreets of Laferi./ 
our Commiſlars, | «1h 
37+ The Lordsdo alſo reduce the Decreets of the High Court ofAdmirality,and 

ſuſpend the ſame. And albeit they cannot in the firſt inftatice judge a Maritime 
Cauſe, yet they canin the ſecond Inſtance judge of the Sentence of any Admire 
lity : And when the Judge of 4dmirality, did that which is only competences 
zobil; officio, they did cognoſce the ſame- 4nd rheretore the Fudge of Admirality' 
having in the Proceſs of Adjudication of Ships appointed an #& before At. 
ſwer for mutual probation z The Lords required him to proceed upon the Evi, 
dences adduced, and to Adjudge or A4ſsorlziez And becauſe he did not, they 
advocat the Cauſe from him, Fuze £2. 1673. and Fuly 9. 1673. Capt. Gilles cots 
tra the Owners of the Bounder. Decemb. 15. 1673. Capt. Stuart contra Owney' Bb 
ofthe Seal-fſh, But by the x6 AR, Parl. 1681. Advocations from' the Court ff Bw 
Admirality ate diſcharged, and Suſpenfions are to paſs only i= preſentia in time f Bw 
Sesfion, or by three Lords in the Vacance ; and any Bill of ſuſpenſion or aw 
is to be difcuſt upon the Bill ſummarly, without abiding the courſe of the Roll: 
Tt is alſo thereby declared, that the High-Court of 4dmirality may review ther 
ownDecreets 8 Sentences,which no other ordinarCourt of Law can do,nor coull Bw 
the Fudge of Admirality have done it before, neither is there before any ments 
on of Review in our Law, but in the Starnte approving the judicial Proceediy 
during the Uſurpationz wherein' it is provided, that the Lords may review 4 
Decreets ofthe Commiſſioners tor adminiſtration of Jufiice, fammarly upon Com 
plaint, without Suſpenſion or Redu@ion, within the ſpace of a yearot that 48; 
or within a year of the Majority of Minors, .. *-: __ 
38. The Lords do judge the point of Right, as toCifts given by bis Majeſty uride 
his own Hand, or by the Exchequer, andlikewiſe the Gifts given by the Lork 
of Privy Council, as of vacant Stipends, which lately have been fre quent, | 
39, Yea the Lords may,and ſometimes muſt Suſpend Decteets of Parliament # 
when they are fulfilled, or when full obedience is offered and refuſed ; and thit 


either when there is no Parliarent, orin the Intervals between Seffions of a Cus 
rent Parliament : But they cannot Sufpend fiwpliciter, but only until the Pat 
lIratnent may Determine, And 1n aro 1661. They did paſs a Eill of Suſpenfiall 
of a Decreer of Parliament, upon this reaſon, that the Decreet contained in tit 
Decerniture, a perſon who was not in the Libel, Proceſs, nor Ciration, anl Wk 
yet was not Decerned upon notoriety, without requiring Citation 5 which by it 
ihg repreſented to the Earl of «9M7@dletonthen Commſſoner, as being an incroadk BY 
ment upon the Parliament, he was defired by the Lords, to come and his ep 
Diſpute, which be did, and was well ſatisfied, ſeingit was only a Suſpenſiontll Yr 
the Parliament ſhould Determine. bw 
40.By this courſe parties are not excluded from Remeeds of Law, upon their #6 Bt 
nes, and not quarrelling for ten days 3 or upon their not inſiſting will [ot 
thirty days, as was inthe molt favourable Appeals , But they bave far greaterl» ith 
titude to Redreſs themſelves. Yet acquieſcence in the Decrcets given in the Oub Wifi 
rer-Houſe ir foro cortradiGorio, if the Decreet be orderly Extradted, makes the dirs 
as effeual as if they did proceed upon Diſpute i» preſentiat Becauſe'upon Colt * 
nation of a Dallar ( asan Amand, to be forfeited to the Poor, if the pri 7 
ad! 
Proj 


found to be Litigious ) or upotea Bill to the Lozds, ary point may be refit 


 fenred, and Determined by them all : For.if any ſuch diſtintion were my. 
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Jecreets iz foro, it were impoſſible for one Court to Determine all the Plea 
a Nation and therefore this acquieſcence is much more favourable » juſt, WHU' 
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on mient, than cheſe acquieſcences, which exclude Remecd , Where A ppeals 


wes 


gen uſe. | | 
x; {this Courſe be compared with the formerOrder,which we had by Appeals, 
will be evident how much more convenient it1s; For moſt Vaſfals in the King- 
Sw:bough they had Courts, yet being Vaſials of a Barony,they behoved to Ape 
Sd fr rothe Baron Court : and if chey thought themſelves Lzſ(ed there; there 
mhov'd to be a ſecondAppeal,to appeal cotheSheriff: \nd if not Redrefſed there, 
re behoved tobe a third Appeal, to appeal to the Fuſtice General : and if yet 
winrisfied,a fourth Appeal toappeal to Delegats appointed by the King, Whereby 
very party might have differentFudges,as the King pleaſed. What expence'ot time 
dM behoved this procedure to require ? Whereas now there is immediat 
plication to the Seſſion, by all, either in the firſt, or ſecond Inftance, 
242, There isindeed an AG, Parl.n,Sefſ.3.Ch.2.c.9, againſt Advocations for ſums 
aexceeding 200 Merks,which were very fit to be obſerved: But partiesdo rare- 
vin on that ground, knowing that it may come before the Lords at laſt ; So 
Lords doonly proceed ſecundum aegata & probate: But if it were proponed, 
pLords might not repel it , and the Clerk ofthe Bills ought to be ordered 'to 
weſent no Bill for ordinar Summons, where the Sum claimed exceeds nov 306 
ters, unlefs it be in fayours of the Members of the Colledge ofgſuſtice, whole 
pivitedge is not taken away by this A& 2 . For their attendancejpon the Seſh- 
w,exeems them from otherCourts. | | Ss 
#z3.The Zords have no Juriſdiction in the firſt inſtance, in theſe Cau'es which 
peced by Brieves out of the Chancery, which can only be dire&ed to, and Ser- 
wdby the inferiour Judges, ſuch as Brieves for Serving of Heirs, Brieves for 
krving Relias to Terces, Brieves for Serving Tutors of Law, Brieves of Tdics 
w for cognoſcing Furiofity or Fatuity , Brieves ot Diviſion of Lan's bruik- 
Wh indiviſo' by ſeveral Heretors , except 1n the caſc of Bankrupts Eitates,by 
te A@ot-Parliament, whereby in caſe Buyers be nor found ata competent. 
ite, the Lords are impowered to divide the Bankrupw Eſtate, 'or what remains 
mſold, to be Adjudged tothe Creditors | ts | 
94. The Zords do eafily Suſpend their own Decreets i» abſence,albeit they have - 
roceeded upon Probation by Writ or Witneſles, or by Preftumptions, and othet 
ences in Law. And albeit Compearance be made, and the moſt Litigious 
{I Debate; betwixt a Major and a Minor 3 yet they do Reduce their own Decreets | 
"ub BY #fero, not only when Mattersof FaQ, then competent were omitted, but there 
BY Mb been no Deciſion yet to exclude further Reaſons and Arguments of Law : 
(  Tethe Lords Sufpend ſomerimes, and more frequently Reduce their own De- 
the ew won Compearance, by proponing new matter of Fad , eithex emergent 
nl ee the Decreet, or truly cometo the Proponers knowledge thereafter, although 
i IN itwas competent to have been proponed in the Decreet , if evidence be givenz 
R Utit was not deloſe omitted, to protraft'the Plea. Tea the Lords do oft-times - 
i  Repone Parties againſt ſeveral Certifications, they paying the expences of the 
tics delayed thereby, and giving evidence of a rational excuſe, and that there 
"Es no Fraud in the caſe. | | | ens, £4 
* gi any Complaint be made of the unwarrantable extracting of Decreets i foro, 
0 that they were inconform to the Interlocutors 3 The Lo#ds do ordinarly call 
the Decrect without ReduRtion,if the Alledgarice be relevant,and inftrufed.”; 
i Fit be queſtioned derecenti, even without Suſpenfion, or Reduttion, And the 
then Fre do frequently upon new application, reſume tn conſideration » their for- 
o © er lfiterlocutors, even uporithe point of material Juſtice z wherher-in relation 
rey if Wthe'Relevancy, or the Probation , before the final Sentence be pronounced, 
re . md extracted,” * The Bord: do alfo Reduce their Decreets in foro, upon Repro- 
'H 
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[ res proteſted for, againſt the hability ofthe Witneſſes, and the truth of their 
[Y Freliminaries, when at thetime of their Examinations, Reprobatures are proteſt- - 
x: Otherwayes partics'are preſumed to acquieſce in the Witnetles, and can- 
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| Butin no caſe can they reduce upon the Falſhood of their concurring Teſts. 
| either in Fat, or Law, which were proponed, and repelled therein 2 Andie Wi 


they ſhould ſo do, there could be no end of Pleas. For if they could altery W # 
firſt t a 


' hisown g Therefore Cuſtom hath ſo ſecured that poynt, proponed' aud repel 


tions have been earneſt and anxious, that there might be a known Terminatig te 
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ot reduce- upon theirinhability , or upon the Falſhood oftheir Prelimiouigs 


monies. 16k : | Nb. h 
46.But the Lords have never reduced or altered their Decreets upon alledganeey' iv 


ime, by admitting that which they did repel, or by repelling that' whigh 
they did ſuſtain; there-1s nothing could ſecure the Leidges, but that they would 
return again to their firſt Judgment, and back from that to the ſecond, | with 
outend ; and thereby no man could with ſecurity and confidence, call any hy 
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that it is an unbrangable Foundation of all the Securities ofthe Nation. AllNg : 
of Pleas, Rei-publice interei? ut ſit finis litium: It would mar the quiet ofany Ny, W a0 
tion, if they could have no Rights, but what might/be brought in queſtions W 6 
But if there were a Sentence attainable, which without diſpute might be oppats W 
ed to all that might be ſaid againſt it, without another anſwer 3 then might they I ine 
ſay, bic wurus p +40 eſto, obe:4 oy \ 
47. The ſtrongeſt ObjeRion that can be adduced is, That wrong can have : 
Warrant, and that it is againſt Moral Honeſty , to adhere to that which mighthe {wo 
convinced to be materially unjuſt. But this Bygbeer will import nothing, as ha 
rightly conſidered - Can there be any doubt, but. Decreets with confent of Pu WW 
ties, are more ſolemn and ſtrong, than privat Contrats, which yet are lyablew W @ 
the ſame ObjeRions £ It might be more ſtrongly objeRed againſt Pre ſcriptid 
whereby Rights are cut off bythe courſe of Time, that the finding out of no; 
videntscan recal,, although thereby the Right cut off, may be as evident- az/ 
Meridian Light - And 1n long Preſcriptions there is no retreat upon preten 
of Fraud, either at the entry, or endurance of the Poſleſſor, if thePolletionls WW 
not interrupted, All which is maintained , Ne-Dominia rerum fint incerte,.\# WWill 
ites fins aterne. And though ſome few may bave prejudice by thisneceſſarh W'% 
piting of Proceſsz yet according to the Engliſh Axiom, Better @ miſchief to a few, 
than an Inconvenience ta all. my. | m 
Divine Authority aſſerts, thatan Oath interpoſed is the end of all ſtrife, eſpe | W# 
cially when it is referred, or deferred by the parties pleading 3 And thought Ye 
cleareſt proof by Writ ſhould inſtru& the contrair, yet the ſtrife is ended,i jor 
eſt ſopita, Lireft finita,res judicata pro veritate habeturgpreſuwptione juris © dejuny i 
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which admits no contrair Probation. A fixed Cuſtom of a-Nation, is a comma! 


conſent of all and.every one, and cannot be altered without the ſame -commot 
conſent, orby a Law; wherein alſo the common conſent of all the Commar %d 
Wealth is implyed. g” pe 0G 
48. This Termination of Pleas is not founded upon the Honour and a_ Br (0. 
of the Lords of Sefhon, but upon the moſt eminent and evident common, inter Wy 
of the Nation : And therefore as an Oath Terminats Pleas, ' though Perjury wt YM 
proven; yet the Perjury may be puniſhed : Somay the Sords of Seffivn if WE 
do by Fraud, or wilfulneſs, give anunjuſt Decreet, yet the Decreet will Wi 
and they will be the more tender of folemn Decreets, that they cannot Redll 


| ſi Li 
-#hem. lt is not the Lords Tenaciouſneſs for their Honour and Reputation of thei ; 


« 


Tuftice,that makes them ſtand to this: For if a Decreet be found null through wt te 
of a neceſlary Point, the Zords have frequently recalled the ſame Interloculh B89: 
which they neither would nor could recal, except in the caſe of Nalityz;W bo T 
yet the Point of Honour is alike in both. And they do of courſe hear, anda vet 


1ider again, all Alledgances and Decreets in abſence,: becauſe both Parties i Fo 


not been heard, -alchough the caſe hath been-clearly: enough propoſed, andu [Men 


nimouſly determined, my if 5107 +: rote , ©: 11. 
"4p The reaon why the Lorde Reduceeerees upon Niles, becueſlih 
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nes which infer Nullity come not to-be Conſidered; nor Determined by che 
pads 31 But are ta be noriced, and obſerved, by Parties and Lawers. 
©-g0, There is another Requilit for Termination of Pleas,ang ſecuring ofRights, 
*s, That Decreets of tHfe Lords i= foro contradiforio, cann8t be looſed: nor re- 
Jaced, upon Alledgances, which were competent before final Sentences, and were 
ated, and' not Proponed. The reaſon of this, is, becauſe htigious-partics, 
"might draw Pleas to a greatlength, by forbearing to propone all that they might 
mopone in Lew, or Fad, before Sentence 3 and might again Suſpend uporinew 
_I_Y and ſo makeas many Proceſſes, and Decreets, as they could have De- 
| fagces 3 whereby the litigious would .overthrow the innocent, and the-rich; 
tepoor, -by wearying them out, and making them unable to attain their Right. 
This Defence againſt quartelling Decreets ix foro, was accuſtomed only to be ex" 
tended, for Defence of Decreets in the firſt Inltance, by ordinar Ations; But 
ad in-Decreets of Suſpenſion - And therefore Parties were accuſtomed to be ab- 
{cintbe firſt Decrect, and to ſpin out as many Suſpenſions and Decreets there- 
apan; as they could adduce ,- or pretend Reaſons in Laws or Fat; and; that 
bkcauſe Reaſons of Suſpenſion, behoved to be inſtantly verified, and (o as they 
wnew InſtruRions;they might raiſe new Suſpenfions. To obviat which'incon- 
jencies, the Lords..by AQ of Sederunt, in anno 1649. Declared that” they. 
would not ſuſtain Reaſons of Suſpenſion, which were competent and oxvitted, ets 
ther-in the firſt Decreet, or in ſublequent Decreets of Suſpenſion : Which-did 
x5 Reaſons of Suſpenſion, that required a courſe of Probation ; becauſe 
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theſe were not competent in Suſpenſions, - to ſtop the execution of Decreets, but 
RedaQion 3; unleſs it had been in the firſt Suſpenſion of a Decreet in' abſence 2 
nd. if new-InſtruRions were found after the Decreet, and that it did appear by 
{yſſicient evideace, that they were not dojoſt omitted, they were receivable a= 
waſt Decreets as well in the firſt inſtance,. as in the ſecond. . And as for Alledg= 
woes in Fore,  pnorantia' Juris neminem excuſatz Arid if Parties do not imploy 
Wifal Advocats, it is their own fault,” and ought not to prejudge othersz But 
lampetent and omitted is not ſuſtained againſtStrangers, Jaly 23,166 7. Hens Jurdant 
_— Logen, Neither is it Suſtained againt-the Decreets- of inferiout 
\purts, #b3 200 eft copia peritorum, & did appear to be dolo/+ omitted in caſey 
Nous to every capacity, Jar. ZI. 1667. Gardin contra Paterſon, Feb. 13. 16774 
Mee: contra Caldwel: But it was ſuſtained in a Decreet is foro, proceeding up- 
mn Acﬀtbefore anſwer, as well as uponan ordinar £3t;ſconte##ation, June 4. 1674: 
Ways conrra Halyburtor. Ht v hi 
+$1,: This Defence, competent and owitted,is not only neceſſer for Termination of 
mas.3 and zwxccent, becauſe it takesno place where it is purged of Fraud 3 But 
ih nh: alſo. been eſtabliſhed by the-42 AR,” Pork, 1471. Bearing, That if a- 
4 Yom be ſalſed, and diſcuſt in Parliament, if it happens the Doom to be determined 
Reine perty follower, baith pertics ſhall paſs again to the next Juſtice-Air, where'rhs 
Ivy defendant may take an or mae other exceptions dilator or peremptor, as they fol- 
uw order, but it ſhell not be leiſom to them #0 take any exception , that they preter- 
WEEes. or let poſs by ar that time, Whereby not only competent and emittedis"e: 
6 Wilted, when it is ab/olutely omitted, but even when' it is oxivted to be propon® 
duce If A ts Ave order , and fo Dilators are not. Competent after peremptors ; Alſo 
«Ine At of Regulation, competent and omitted js eſtabliſhed by AR of Parlias . 
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1482. The Authority of the moſt ſolemn. Sentences of Seffion-being thus cleared; 
40 Fog nes next to be Conlidered, how far Proteſtations for Remeid of Law; from 
od ba yeſhon to,the Parltamentought to be extended 3 Thatis, how far now there 
ETA or. Caſtom for extending ſuch Proteſtations, and how fat ir would be to 
or FXcQmmon benefit of the Nation , by a Statute , to extend the Effee offach 
EESations, As to which, conlider, x. That certainly there fs no Caſtom for 
EF Ving Cauſes. unto the Parliament on ſuch Proteftations, thouglthe narroweſt 
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b Inquiry. were made,botb'by the Records of Parliament and Seflion; 2.Therw$ 
no Statute nor A& of Parliament far bringing Proceſſes from the Sefſion.torhs.. 
Parliament, in any of all the Conſtitutions or orders of Government before je. 
lated -, For before the Erection of the Seffion, *It'is ordained that the Bills of 
* Complaint, be Execute and Determined, by the Judges and Officers of the 
* Courts, whom till they pertain of Law, wiz. Juſtice, Chamberlain, ”; 
© Baillifls, and Spiritual Judges 3 and if the Judge refuſe todo the Law evenly, 
© the Party complaining, ſhall have Kecourſe tothe King, who ſhall fee rigor 
ouſly puniſhed fik Judges , Pr. 1424- Cap. 25, And when the Seffion wy 
Ereced, their Power is expreſt in theſe Terms ©That they ſhall know, Examine. 
* Conclude, and finally Determine all and fandry Complaints, Cauſes wn | 
*Quarrels that may be Determined before the King and his Council. Per, z 425, 
6 Cap- 65. | | Ls 
| 53. There is neither expreſſion nor infinuation in cither of theſe Conſtitutions,ſgs 
bringing Cauſes from the Sefſion to the Parliament , But on the contrair, Thay 
was for the common profit of the Realw, thas Bills of Complaint may not be deterging 
| bythe Parliament , but that they be determined and execute by the Judges Ordings 
Yea, it isexpreſly Statiite, Thet all Cauſes pertaining to the knowledge of the Lordy 
ſhall be utterl; Decided and- Determined by them, but any remeid of AppeLetion touhy 
King or the Parliament. - | | ſos 
54-And when the Daily Council was ſet up again,andAppeals broughtin andor/ 
dered.as hath been before ſhown; ThelaſtReſort was to Delegats tobe named by 
theKing, to determine, asf jt had been determined in Parliament; without any 
mention of an Appeal, or ofa Complaint to the Parliament, exceptoncein rely 
tion to pleadable Brieves , which yet doth nor bear, that the Parliament ſhould 
determine the Cauſe, but that when an exception was brought robe confiderediy 
Parliament, it was provided, That it ſhould return and be determined by the newt Mn 
Feftice- Air, which is wholly Hetroclite from the order then eſtabliſhed, So thit Mats! 
K gannot with any Congruity be otherways interpret, than when the Juſtices Mi 
General being doubtful of an Exception, referred it tothe Parliament to be clear 
ed, and whether any maxe Exceptions ſhould be received ; For-in the ordinat. one 
courſe, the King's Council; had the ſame power as the Seſſion had;' and ſo might Wd 
Determine without Appeal to the King or Parliament 5 Which was in — bt 
Caulſcs brought before themſelves in the firſt inſtance, but there lay no Ap TP 
them, as 1s clear by the AG erdering Appeals. nl 
55. There is as little ground of bringing Proceſſes from the Seffion tothe Patti Nx 
ment, by the Inſtitution of the Colledge of Juſtice: -For thereby the Senatori a, W Pr. 


$ * 


the; Colledge of Juſtice had the ſame powerand authority thar the Lords:of$ 
fion, and:the Dayly Council had before; and fo their final Sentences were wind Biker 
without Appeal to King or Parliament, Appeals then being in vigour and-obflt'ſ 
yance,: but did abſolutely become in Deſuetude and: ceaſe, by the Inſtitution en 

| the Colledgeof PFaſltice, WO IRIED | . | oo pz 12k! The 
$6, Yet Proteftations for Reweid of Law are not in all Caſes againft Law,butelſ or , 
ſometimes Juſt and neceſlar, as when the Lords of Seffion Determine \ withdlilfWhiir 
and beyond their Authority, and Jurifdigion committed to then; - But'th $8 Miter] 
not-peculiar to the Lords ot Seſſion, for it is Competent againſt the Sentence a0 ſhine 
Decreets,of all Soveraign Courts.ordinar, when they: exceed their: proper Jutillifuy 
dition, for noother Court can Redreſs what they ſo do, but only the Parlian@#Woule 
Ang. though the Eſtates in theClazm of Right,did. particularly Dechre againltÞ 

| Fro from: the Setlion, and did declare-for. Proteftationstor Remi of Lai the 

| £64 1 lome had attempted; to Appeal from che Sefton; for proteſting aguil 

- The. Sentences, of the Lords, more than againſt the Scatences of 'iny other wt 
pream.Fudge Qrdinar.z Yet this being remedium. extraordinarinew, which Wa 
not occurred. in; any memory, but of Late, 'it is no wonder that in our WP ti 
ten, Law there be. ng mention of it, But of late fince-the Chains of Right BE we 
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ve made uſe of fuch Proteftation d been deſigned, that every 
"Ws: at their arbitriment, might thereby bring their Aions from the Sefton 
We Poartiament, which can not be thought to have been the meaning of the 
Wha ; feing ir were impoſſible for the Parliament, which fitreth but ſeldom, 
hath no determinat time, to diſcuſs all theſe Proteſtations, which every liti- 
gou5 perſon might bring in : Therefore till the King and Eftates of Parliament 
mine,” in what caſes, fuch Proteſtations may warrantably be uſed, and in 

i areaſes they ought tobe puniſhed, as murmuring againſt che Zords ; It is fit 
| | pronfider and propoſe, in what caſes the Lieges may inſnare themielves, and 
- K become 1yable to puniſhment for murmuring againſt the Zords, contrary to the 
| lfthection of the Colledge of Juſtice , and the Authority and Priviledges 
s 


9, Firſt then, ThisProteſtation is not an ordinar,but an extraordinarRemeid, 
r P/N the Lords are not obliged to admit of in all caſes: And particularly, an 
» E atzordinar Remeid is never to beallowed, where anordinar iscompetent z and 
4 Ederefore is never to be allowed, where the Lords by their Authority can give 
4 Bkewntid of Law. In what cafes the Zords may give Remeid againſt their own 
ences, bath beenbefore expreſt. Therefore ſuch Proteftations ought not to. 
& Mfifed zgainſt Interlocutor Sentences, except Declinators of the Lords Juriſdi- 
* Mon, where they have not Authority 3 Neither againſt Decreets in abſence, nei- 
© Wer againſt Decreets of Suſpenfion, upon alledgances, not-inftantly verified: 
by {euſe there ts a Remeid for ſuch by way of ReduGtion, without ſtopping Exe- 
oy Motion in the mean time : And in very many caſes, the Lords admit not Excep= 
1s» ior or Alledgances in the firſt Inſtance, where they are not inſtantly verified, 
ud Miitreſerve the ſame to another inſtance 3 as in general Declarators, they refer 
lin Mowy Exceptions to Tpecial Declarators :- And other Alledgances they reſerve 
el Wes executionems, asis ordinar in Adjudications; becauſe theſe only come to have 
hat Wire, who Adjudge within the year after the firſt effefual Adjudication - The 
fa 


Lids are alſo very apt to repone Parties againſt CircumduRion of the Term, 
n recently propoſed, upon reaſonable excuſes againſt Contumacy, and upon 
MYompetent evidence, or to repone parties hojden as confeſt to their oaths, 
ioht © $0/And on the other part, There isno doubt that the Leidges have right toPro= 
of kt for Reweid of Law from the Seſſion to the Parliament, whenfoever the Se(- 
a0 Ei determines beyond, and: without the Authority, given them by the King 
+© Rad Eftates in Parliament ; for they have but a limited JuriſdiQion. 
hs I And therefore firft, No Deciſion paſt in Parliament betwixt party and party, 
10 BY Proceſs, after Cognition of the Cauſe, ſhall be called in queſtion by any in- 
Seo inior' Judge, Park, 1.587, Cap. 39. This does not hinder the Suſpending of the 
wa Beers of Parliament, upon obedience, by the Lords, when the Parliament is 
m Wikting, which docs no wayes call in queſtion the Sentence of the Parlia« 


F Thenceit is alſo clear, that the Parliament may decide Cauſes upon Cognition 
wane themſelves « Which will not warrant parties to raiſe Proceſs betore the 
hounWAament, even in the firſt inſtance, as they do before the Seffion, which mult 
th FXmme every Cauſe that is brought before them ; But Warrant ſhould be obs» . 

Ld 1 ad from the Parliament for. Proceſſes to bedecided before them, that no more. 

wmuey beadmirted than they ſee reaſonable: Otherways a great inconvenience 
navaud follow,that Parties by intenting proceſs before the Parliament,might pro- 
oft FYDecclinatorsof the Seffion in the ſameCauſe, unleſs it were remitced to the Sefi- 
wiethey did in theReduQion of the Forfeiture ofFamesWood appearant of Bon- 

Sano, 'as appears by the fifth Imprinted A?, Parti. 1604. And thereby Pars 

In found themſelves to be moſt in'danger, and to have leaſt Right, might . 
waz Proceſs before the Parliament, Declaratory of their Right, that the Sel- 
WER Wipht not'be in capacity to Cognolce the fame, if there were not an antece- 
by 8 wh Farrand of Pariiament for that Proceſs. oY 
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The Parliament of old did ordinarly name a Committee of theif Numbert. 
Determine Cauſes before them, who were called Domini ad quere/as,as the Longy 
of Articles were called Domini ad articulos : But f(ince the [aſtiturion of the Cgy. ; 
ledge of Juſtice , that hath not been ordinar, - except 1n extraordinary Caſes,.as; 
after Revolutions: And ſo in the Parl. 2661.(being the firft after King Charks. 
the Second's Reftauration) there was a Committee ofthe ſame kind, but terms. 
ed the Committee of Bifls, which Judged in Cauſes brought before chem, jg] 
the firſt inſtance, not generally , but upon account of Oppreſliion, .or of necef.. 
ſity of a preſent Remeid, the Section then not baving been Re-eſtabliſhed aker. 
the Ulurpation. | | | $1 

The Commiſſion for Valuation of Teinds , was inſtitute by ſeveral Ag of 
Parliament, not as a Committee of Parliament, Terminat with the Parliament; 
but as a ſtanding Commiſſion, continuing as an ordinar Judicature, 'until ang- 
ther Commiſſion were named, with a Parliamentary Authority , in fomepoing, 
extraordinary,which were neceſſary for the end for which it was ereQted, They are 
the only ordinar Judicature baving power to valueTeinds,to medite Stipendstg, 
Miniſters, to allocat the ſame upon the Teinds of particular Lands, to ſe]l Teingy 

inthe hands of Titulars or Tackſmen, to the Heretors : And becauſe the Teinds 
were generally under Tacks , having leſs Tack-dutics than could be ſufficient 
for the Miniſters Stipends 3 Therefore the Commiſhon hath an extraordinary 
power to heighten the Tack-duties, and in recompence thereof, to prorogat the 
Tacks : They have alſo power to divide, or unite Paroches, and to alter theſis 
tuation of Kirks, But cheſe things being done, the rights arifang therefrom, bs. 
Jong not.totheir Juriſdigion, but to the Lords of Seſſion, "o 
[The Privy Council hath alſoits proper JuriſdiRion, as to matters of State, 
preſerving of the Publick Peace, and Determining and Pumiſhing all Ryots,and 
' violent Incroachments upon Lawful Poſlefſtion. The Lords of Juſticiary are the 
Supream ordinar Judges in Criminals, The Admiral is the only Judge of Prize, 
Ec] ſome Maritime Cauſes, in the firſt inſtance : And by the forementioned 
A of Parliament, the Lords of Scefhen are excluded from Advocating fuch 

Cauſes, And the Commiſlars are the proper Judges in the Confirmation of Te 
ſtaments, and in the matter of Divorce. And infer our Courts are only cox 
petent Judges in the firſt Inſtance of ſums not exceeding 2ce Merks. | 

In theſe things therefore there may be a Proteſtation for Remeid of Law fron 
the Seſſion to the Parliament, if they ſhall decide and determine theſe proper Sub: 
zects of the other Courts, | : 

59, There may be likewiſe a Proteſtation forRemeid of Law, from the Seflionto 
the Parliament, if they ſhall Reduce or alter their own Decreets i foro contre 


'P 


diftoris, apon Iniquity, wherein they have no Juriſdition, becauſe they are fw-IN be 
Fi Officio « Their Decreets are declared final and ultimat , without any Re balei 
meid by Appellation to the King or to the Parliament, Rppellation being then bebo 
the ordinar Remeid gy And ifthere be no Fppeal tothe King , or to the Parli- if tinie 
ment, but that their ſolemn Sentences be final,there is no pretence for themſelves} Wan 


I 


to Reduce the {me ; For then their Sentences ſhould not be final, neithercouldY 1. 
there be any Termination of Pleasz which would be contrair to-one of the gredt- 
eſt intereſts of mankind, . which hath been endeavoured to be prevented by} 
and all other civil Nations; For if upon alledgance of Iniquity, the ſolemnSa- 
tences of the Lords, ſhould come again to be determined in Parliament, Pleas would 
be inavoidably perpetuat, as will forthwith appear. Yea if the Lords of Sell 
on, ſhould Recal or Reduce their ſolemn Decreets, upon new argumedt, 
pleas would never end , ſo long as humane invention can continue - #0 
new pretences will never be wanting, if they were receivable upon new Ay 
" ments: But if new matter of FaR, competent and known, before ſolemn # | 
creets in foro', were admitted; The rich. and litigious might thereby weary py view 
_ the innocent, and there could not be that Termination of pleas, thats*F he 
7"; 
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"ſar and requiſite for. the quiet of Mens Minds, and the Securitie of their 
"thts, No Nation doth allow fraudulent Deeds, much leſs fuch fraud as hath 
" @peraicious Conſequences, 4 
"$o.The Extreams oneither hand being equally thus cleared, there remains vomore 
ip Contravechie, but as to Protei/arions for Rewead of Law , upon alleadgance 
of{ojuſticeor Ioiquity committed by the Lords ; As to which there is difference 
made of their ſentences out of the Sphere of their Juriſdiftion, and1thele within 
| ta Sphere thereof, | | F 
{Their Sentences without their JurisdiRion may be queſtioned in 'two Calcs, 
bo Declinators, refuſing their Jurisdiftion , in things not proper thereto, 
Which if they repell, and ſuſtain themſelves competent where they are not, it 
Party repelled Proteſt for remead of Law to the Parliament 5 In {© far the 
ice of that ſentence repelling tbe Declinator muſt be diſcuſſed in Parliament, 
ad can be no where elſe determined ; Yet it will notſtop their Procedure, unleſs 
they voluntarly do the ſame , but it will annull the fentence upon incompetence. 
But 2.it is more doubtfull what ſhould be faid if parties called beforethe Lords, 
incauſes not competenteotheir Juriſdiftion, ſhall not decline, or having declin- 
ed and being repelled, ſhall yet proceed in their Defences: For incither of theſe 
ales the Defenders do Proroget the Juriſdiction, and ſo doconſent thereto , and 
conſequently cannot quarrel theſe ſentences, upleſs they be allowed to quarrel all 
theie ſentences upon inquity, not only as tothe Competency, but as ro the Ma- 
terial Juſtice ofthe cauſe, Yet even in theſe caſes, there is a great difference be» 
tween their ſentences, which have only vigour by the conſent of Parties and 
theſe which have force by their propet Authority - For the prorogation of their 
Authority ates them but as Arbiters, whole Decreets are quarrellable, not only 
upon incompetencie, but upon enorm Lzhon, by iniquity. | 
61. But that tbe meaning of the Eftates in the Claime of Right,ſhould be under- 
lood ro beythat parties jneheie humour, at their pleaſure, might protef for 8ewead 
efLaw by the Parliament, upa1 alleadgance of iojultice, in matters proper to the 
Lords JurisdiRion, can hardly be luppoſed, for many reaſons. 
+ 6nfþ, If Proteſtations be admitted in+this caſe to any one, It muſt be equally 
tall, ſering there is no ground of diſtinftion 3 And then farewell all honour, de- 
krence, or reſpeR to that Judicature,which hath been in great Reputation, both 
by Natives and Strangers, fince the Loſtitution of the Colledge of Juſtice 3 So that 
that caſe.no. murmuring againſt them can bethe leaſt fault, albeit they Repre- 
(kat the Kings Perſon and bear his Authority , and have been acknowledged as 
atoll the Supreaw Judiceture in all cauſes Civil; Park 1661, cap. 23. © theSnpreans 
Sadger wnder his Majeſty in all cauſes Civil, Par. 1661, cap. go. 
18ecowdly, Ifupon pretence of iniquity, the ſentences of the Lords beall recog- 
vſeible if Parliamene, it would require perpetual Parliaments t Forall cauſes 
behoved eo be pleaded of new , before the Parliament, which yet have no fixed 
time of their fittings And if they ſhould , would make an untollerable burden 
aexpences upon the Nation. | | 
Thirdly, It will be. obviousto every Capacity, to confider whether the Rights 
ad Intereſts of the Nation, will be more ſecured, by the Determination of Jud- 
11bs£ $8, who have devoted their Lives and ſtudies, to meditate on,and underſtand, 
Se dotonly material Juſtice, the common rule of the World, but alfothe particular 
ould] fannes of this & Neighbouring Nations,and who ate Cenfured. if they go out: of 
Self] the bounds of DiſcrettonzThan ifthey were to be determined by the Parliament, 
eos. the greateſt parts of the Members whereof, (without the leaſt Dexogation to theis 
Foj Honour , notural Abilities, : and Faithfulneſſe,) cannor be fo qualified s Nor are 
0} they cenfurable for any thing they ſhall do. | 
ll Foarthly, bf the ſentences of the Lords of Seſhon be recognoſced in Parliament, 
y uy vet-®@ is impoſſible to terminat pleas, and fo no Man can ſay that any Right he 
KY thor can have, way be (ecure 2 oy they can never be without EO 
| yy evate, 
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debateyg what is juſtand what isnot 3-and thatta any Proces that ſhall be inten. 
ed, th.-y'/may atlaſtfay, there-can be no further -Proces , becaule what is al; 
leadged , is already Proponed and Repclled , withour-neceflity £0 make furthes) 
anſwer; Ta this all ordinar Judicatures are atan end in determining Rights, .anq M5 
are puniſhableit they bring the Matter again an. queſtion, -which is not poſſible to; IM} 
bein the Decreets of Parliament : Becauſe the Parliament.can never excludeths. Ml 
fall Liberty of Themſelves , cr-of their Syucceflors, no more than Perſons can by: ; 
one reſolution ſecure that they cannot reſolve the contrare 3 And:therefore the 
ſame Seffion of Parliament may judge that ro be-unjuſt ,:thatit judged to be Juſt, 
and contrariwiſe, ;as oftas they!wiltz, And: mach more may different Parliaments; 
For whatever a Parliament can doat one time, in making of Lawsor determining 
of Cauſes, 'may be at their pleaſureabrogateor derogate. |  »4 ul 
Fifibly;, 'Such Proteſtations'upon account of injultice, would at.once unhings 
the nioſt ſolemn ſentences, of all the Judicatures of the Nation: - Bur there wasng 
anterior Law, more'in relation to the Seffion; than ta any other Judicature 34 And 
much' more was eſtabliſhed by expreſs Law forthe Seſſion, than for any other Ju. 
dicature3 Their ſentences being declared-final, and without remead by appels. 
lation tothe Kingor Parliament:: Yet the'ſame is the right bath of the Privy. 
Council, 'and Julticiary , who are ſupream ordinar Judges in their proper Jutiss 
dictions; So wnatſoever hath-been ſaid before, of that common intereſt of Mans 
kind for termination of pleas',..is much more evident in-the Deciſions of Parlias 
ment. IQ £4 1 . 2386. k ; . | * 
Sizxthly:, Itis another great:-and common intereſt, that Mens Rights ought to 
be determined, notalone by the Laws ſtanding when the:determination is, but by 
the Laws that wereſtanding when the Rights were acquired, or the Deeds done; 
although thereafter theſe Laws were Abrogate - - Sothe Rights of Teinds, Bengs 
ficesat.d' Patronage, that were acquired inthe time of Popery, are'to be judged 
by. che Canon-Law-. The Rights of Land before K.-J4. x. were ſufficiently eſtas 
bliſhed by Charters, and being entered in natural Poſlefiion, without Seafin; And 
theſe acquired after.that , were ſufficiently eſtabliſhed by.Charter', Precept and 
Symbolical Pofſeffion by the Inftrument 'of a Nottar , . without neceflity of being 
Regiſtrar; But now ſince the AR for Regiſtration of Seafins, Rights of Lands 
cannotbe- eſtabliſhed againſt ſingular Succefſors , without ſuch an Inſtrument of 
Seaſin being regiſtrat.' ' And therefore ſeeing the ſentences of the-Lords of Sells 
on, at'the firſt inſtiturion, were declared to be final, without ' Fppeal to King or 
Parliament,and the ſame power was given tothe Kings -daily Council, & again the 
fame Puw:r was givento the Senators of the Colledgeof Juſtice;Can, the-ſentences 
given conform to theſe Laws,be altered or reduced, while theſe Lawsare-ſtandingt- 
Ir: would-bea pitifull evaſion to pretend ,-that albeirthe ſentences of the Zora: 
were without Remead by Appeal,yet now Appeals have. ceaſed \:which hinder 
not bur that they may be Reviewed or [Reduced in Parliament 4 For che mean 
ing of Statutes is not to be: meafured-by. Words, but by the ſenſe and intent,which 
is evident to be, that there might be an end of pleas,: and they:would have bed 
plainly Elufory.if there had been Remead by Review or Reduction, 'which might 
have becnuſed when Appeals were in vigour: Bur both the Words and Meaning 
of the ftatute is, that*the ſentences ſhall be fina}, without Remeady And though 
appellation, which'was then the -ordinar'Remead, be named 3 Yerthe Remead 
is notby-the Appeal, but by the RednJinn following upon the Appeal ,-asnowt 
would be upon rhe Proteſtation': The difference of which is only: this, - thatil 
Appeals; ſomerimes the Judge appeal'd from fiſted', but- was not oblieged to lift, 
unleſs the Caſe had been at leaſt Dubious 3'::'Whereas. Proteſtation doth nor filt. 
Proces or Executionin any Caſe 3 And though inthat it be-eaſierthan an Appeal; 
yetinthis it is more inconvenient, that if an Appeal was not brought. in, .andip- 
fiſtedin before the Judge Appealed to, in a few days;'-#t wasdeſerted , and'v0 
turther Kemead was allowed 3 But there is nothing determinedtoRegulate - 
arts | | r0- 
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ſtations; cher wheii they halve" tall; or hel They ill he Infiffed th. 
"The ubdidion of the: \Zords is ow ptr euti6tr df 
 Colledet of Juſtice, Ten of the. ordivartBordrfniddt k Quoran# " biit (hath 


ter is ver brought-to Nine;/as; hath been before ſhown,”* This: Ouorals 

b + Amy i 7 I 2nd ſermenves vfon'DIfFHRE # pr - ae - 

"<6-a0dupon dehverarices on Bills: And rhite is ns difference ofpow Whk- 
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" 63+/Oneof the 4Zorde hears Caules diſpureyw! the: "Outer4Houſe; 31 Uererreiſhts 

ame, where he; finds the Eaſe clear #: Dur if it bedibiows, He Yor efthir 
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that Week. come out 3 And' if he cannot reach alt in that Week, he hath an 
at. the $ide-barr Weekly, till he difpatch all that he fRtoped in his Week, 

64, Whhep.any Points tobe reported to the Zord/,the Parties are allowed inſpe- 
fiomot;the Minutes,/ and if cither Party find' os thing tiot Mituted as it was 
mo I 6tderit , and Wilt allow &- 


E - 


moponed,. upon application to the Ordinary; he will 1 nd W "EC 
Thin to add Reaſons in Law for the ſame; *btitig tt isown Week, of tte 
Veek following : And that either Party may be ready, the Ordinir affixes upon 
fie Wall, a Roll of theſe Cauſes he'is to hear again in the fabſequent Week, or 
bk : *DAIF. | 7 ' / COANYY T ? — 
6. hy Ordinar in diſcuſſing of Cauſes muſt exaQly follow his Roll, and may ndt 
cagtinue, Or-pals by any Cauſe; unleſs he decline himſelf, or be declitied upon a 
Ielevant ground 3 [n: which Caſe the next Ordinar goeth out before him the next 
ay, tohear and determine the ſame. : P 
es I 66, The Ordinar may' not give a ſtop,until he receive a Note of the Points defir- 
et xl wbe beard , whether the fame be new Matter of Faq, or new. Reaſons of 
de Nl Law againſt his former Interlocutorz; Whereof there ſhonld be two” Doubles, 
ler ne tobe detained by the Ordinar, and the other to be delivered to the Sub. 
ar* © Cerk to give up to the Party concerned, that he'may ſee and be ready to anſwer 
ich F he fame: Frith which Note the Double of the former Interlocutor ſhould be gi- 
en Ne tothe Ordinar by the Party ;, Whereupon the Ordinar muſt put theſamein 
ipht - yan Roll, either for the next Week after he was Ordinar, or for the 
wg £f By-barr. 

vpl '5).No Bill ſhould be givenin to the Lords,or read, which hath a Remead by the 
xead Nf Ordinar 3 Unleſs the Bill bear , that the Ordinar repelled, or-refaſed-tohear 
wit N tyonthe Application as aforeſaid; For an extraordinar Remead by a Bill tothe 


avi Fords; ſhonld notbe uſed, while there is an ordinar Remead, by the Lord Ordi- 
tar 


| 68, An other of the Zords doth Weekly ſerve upon the Bills of Advocation and 
om dupenſion, both in the time of Seffion and of Vacance, to whom only in their 
in 


Weeks theſe Bills are tobe preſented, that there be not Claſhing nor Confuſion. 

and if the Ordinar give any Bill to be ſeen, or give a ſtop of Executions The 

Ming, or refufing, or the hearing mo determining that Bill, albeit it wy pre- 
'2 ente 


| SG, 2 «of A by JA29 0) £ | a, X , wy 7 &\ "Y 
Tented:on Saturday, .and-fo.cannot-be anfwered till: Tueſday thereafter; :yh 
[Fexaens poybePydinar xo. whom it was firſt- preſented, '- And the Ordinar dow 
'to give an anſwer to.every Bill-af Suſpenſion or Advocation offered" in his way: 
and Sign.hns, Deliverance thereupop : But if. it-be a Bill of Suſpenſionagaing, 


et ix foro, [if it baja Seffon-time, the Ordinar cannor paſs it ,' bur muſty, 
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port it to the Lords 3 Or, if it require a Charge to ſer at Liberty - Bur ifſucholg 
$* ; redin the Vacances Iemay'be refuſed by the Ordinar alone; bit 
cannot be;paſt , but by a:meetipgof three of the Lords, and that'by'the' ne 


and ſubſequent tothe-Ordinar, if they bein Town, Ifthe Ora 


” - 


= Paotteriavon a. Bill, either as to paſſing; thereof, or as tothe diſcuiffitip ofthe Bu 
'Cauſe upon a Bill of. Suſpenſion, or even theCauſe Advocat being' ſb referred NE 
"The Ordinar bath Priviledge , at any time to intimate at the By-bar,” that he%MW% 
to hear ſuch a Bill, haviog given competent time: to the other Party to ſeeth i 
"famez andtoappointthetime , when be will hear the ſame 3 Which'muſtbes 
"the By-bar, before-the hours defign*d for hearing of Cauſes , which camefron 
"the , Outer-houſe ; . Otherwiſe their time would beconfounded, and none way 
"be ſecure when tobe heard, Alſo he only paſſeth all the ordinar Bills'of Hy 
'Ivg , Caption, Summons and. Diligences, the Deliverance being written on th 
' back thereof by the Clerk ofthe Bills, whoſe truſt it is,that-oothing paſs bur 
'Isordinar, untill he obtain ſpecial'Warrand 3: The reſt /paſs of courſe witlioy 
the Ordinars Obſervation; For one of the Lords were not able to read them h 
the time he isto attend, |Hundreds being oft times preſented together, yet all 
'Palt pericylo petentinane 7 2 70 
If a Bill hath been'preſented and refuſed, the Clerk ofthe Bills oughtton 
the Bills And ifanother Bill be preſented , he ought. to:ſhow the, Ord 
refuſed Bill, that if the New Bill contain new Matter of FaQ ,” hemay pals oth 
fuſe it ; Bucif itonly contain Arguments of Law or Reaſon, urging the forms Mipry 
points, he may not paſs, . but by a meeting of Three, or by a report to the Lak - Y 
For par in parem non habe imperium. % © Wet 
69. There are other two Lords that ſerve Weekly on the Witneſſes, who do bothiMiy%s. 
attend in the Afternoon , each Sederant day , - except Saturday And do ewMyih: 
mine Witneſſes ſeverally ; or if the Caſe be of great Importance , as Tenors or Mii 
frovetions, they muſt concur in Examination. | They muſt examine no Witr "Y wh 
but ſuch as have been produced at the Bar and have made Faith, and unleſsthary” 
be in the Minute Book the fame days a Minute bearing Aviſendur and Wi-W ";* 
#eſſcs upon the Proces 3 Which being once called needs not a new calling, wn-Maz1: 
leſs the Witneſſes be brought tothe Baron Saturday, in which Caſe the Ariſe Mie 
dum maſt be till the next Tueſday. The Ordinars on the Witneſſes, muſtdib Wy, "o 
cuſs the ObjeRions againſt the hability of the Witneſſes, and in Caſe of Dubs Wn: 
' ouſneſs, muſt report to the Eords, 
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&..... onthe Wimnelſes; The order,of exercing.. 
ſereto be conſidered, and that asto the grder of Call 
@rwiring of Cauſes, from, their firſt dependence, gull 
tning them. | . 


rn 


- 


ad bred intollerable con 


[4 inuation of days. , Leda | TE 
- 2, There wasa neceſſity of particular Continuation of certain Summons ofgreat 
import: nce, which behoved to be called and continued by an A& gf Continua- 
* Wd, whereupon Letters were iſſued for aſecondCiation, which Letters were 
led the ſecond Summons: But that orderhath been with good advaptage chang- 
Why 4@ 6. Parl.2. Seſi, 3. Ch. 2. So, that now "$cawd, which: betore were 
oormucd , have two Dyets 3, and the Citation to the firſt Dyet, may be by 
wyperſon that can write his Execution, whoſe name is held as joſertin the Blank, 
fit e Summons, which are alwaysdireR to nk 1 that part; becauſe of old, 
WExecutions were by the Ordinar Sheriffs : But ſince the Inſtitution of the Col- 
pe of Juſtice, the Lords dire to Sheriffs inthet part, that is, to Sheriffs conſti- 
eey 1herw to that effe®, And the ſecond Citation is only given by Meſſengers, 
ldot until the Dyet of the firſt Citation be paſt. | | 
'> Without this fixed order of hearing and determining, all Parties that were 
Med, behoved cenſtantly to attend every day of the Sclion. till the Cauſe were 
Kermined ; unleſs the-ſame were not called in a year after the Dyet in the 
annons, or after the laſt calling by a Clerk : For then there is neceſlity of a new 
Mamons of Wakenizg ; for the Cauſe is holden as ſleeping, which will not oc-: 
arbur by the interruption of the ſitting ofthe Seffion, or by the negligence of 
be Party which may call. 
4 The Lords are obliged to ſit, during the time appointed for the Seſſton by 
CofParliament ; unleſs there be a Warrand fromthe King, or Parliament, or 
1 £7 Council tothe contrair; except in Solemnities warranted by Law or Cu- 
\ [®. _ They fit every Week-day , except Munday ; that day being free, be- 
- kt Cauſes heard upon Satwrday, could have no time for drawing Informati- 
— [4 itthe Diſpute were to be decided on Mundy in the Forenoon : Yea every 
7t Mnar Loydis obliged conſtantly to attend, and if he be abſent without an ex- 
* P*2dmitted by the Lords, he loſes ſo much of his Sallary, as is correſpondent 
| ite Sederwnes while he is abſent: And likewiſe Parties and Pleaders would 
; {F=nounded and ſurprized, if they could not know when they might be cal-. 
mk their Diſputes might be Reported and Adviſed. 
+ For ſhunniog theſe inconveniencies, in the Inſtitution of the Colledge of 
Ke, there was appointed a Table, in which all Summons to he called were 
-_ C 3 | to 
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to be ſet down ; But the Kingdom was divided in four Quarters, and the tl F 


calling their Cauſes, was only in that Quarter of the Year appointed for thkm: i 
| bottleSifod Mundey, And Fridey' PH / 
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And ſuch particular Cauſes werd tb 
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* are returned by them ; a 
* fet down and, Signed by 
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8. And for preventing of the miſcarrying of Writs produced in Procellay uf Uerks 
refpe& Copies, although Azeſted by Nottars, are not ſufficient, becauſe theo 
ther Partiesmiſtfee the Privczpals, that they may conſider whether there be 
ground afſuſpicion of Forgery, or Vitiation, and that they may by their Cue unner 
and by other Writs, confider whether the Subſcriptions be the Subſcriptions (Ip 
Parties, that Hey may propone Iwprobation, as they ſhall fee cauſe 3 and "= 
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ht be known how-long the Defenders 'kept up the' Proceſs unteturned : 
Therefore, 'the Leader of the Proceſs, cauſes write upon the' back of 'the Pro- 
(tbe Writs given out therewith, andifabjoyns thereto,/ given out by him Sub- 
(bing the fame + And-when the Fraceſs is offered to the Leader of the* Proceſs 
{tbe other:Party, he may compare the Writs with the "Liſt, and if all in the 
li be notgiven therewith, he-may refuſe to-receive the ſame. - - + a 
$y this'means two great inconveniencies are *ſhurined, which did "before cx- 
glediogly? endanger Parties, - and tronblethe Zords ;' to wit," the forcing of De- 
{tders to: give back Proceſſes, for which Advocats were frequently called, and 
| neural abour the time they. had the Procefs,which'is now evidenc 'by 
tedate of the out-giving: And likewife debates are ſhunned; concerning/Writs 
that:werea-mifling, which now iscleared by: the Liſt on th& back ofthe'Protels; 
496 There were likewiſe appointed two Books of Iurolwent for the lnwer-houſe: 
The-one for Ordinar CA GFions proper to the Thner- houſe, viz, ReduFions of He- 
able Rights of Landsor Annualrents, after the Prodn@iowis(atisfied in the'Out- 
&bouſe, and Aviſandum made tordifputing the Reaſons; ' Declarators of Rights of 
Laxds or Annualrents, Probations of Tenors, Ceffpones Bonorum 5 wherein after the 
Dilators are diſcuſſed in the Outer-houſe, a great Aviſandum is made; andof 
kick Cauſes where the Lords upon report of the/Diſpute from the Outer-houſe, 
tall for the importance, intricacy, .or preparative of the points reported, or- 
&in the Cauſe to be heard 7» preſertia, in which Books the Cauſes ſhall be Inrol- 
$128 they. are offered” to the Keeper:of the Book, inthe Seſſion-houſe, each S2- 
wndey: trom two till three a- Clock in-the Afternoon, according to the dates of 
thegreet 403ſandums,or ofthe Interloquitors for hearing of the Cauſes in preſence. 
The other Book: of Inrolwrent for the [nner-houſe, is for Concluded Cauſes only, 
6be-inſert as aforeſaid; according to the date of the Acts concluding the Cauſe, 
wierein'a great Aviſanduwme is made, Theſe great Aviſandums are ſo named, in 
dinRtion tromwdviſandums for Reports, or for Witneffes. | 
The Cauſes preſented every Saturday, are to be ſet downaccording to the dates 
aftheir Returns, | | | 
wo, The Lords both in the Outer-houſe and Inner-houſe , are ordained by 
fs Mt laid AR, © To proceed to the diſcuſſing of Proceſles, in order as they ſtand 
al nthe ſaids Rolls 7eſpeFive , without paſſing over, or: — any Cauſe, 
an {And ic is appointed: that each Proceſs ſhall be ſtill called in its order, uatill it 
nMbebrought ro an AR, Proceftation, or Decreet: And if it bedelayedtill ſome- 
tha Wtking:be' produced or done, which requires \not an A& Extracted; Then 
laker che day: to which it is delayedzthe fame ſhall be called, till it be- diſcuſſed. 
nade 8nd -where at-the calling of any Cauſe inthe/Inner or Outer-houle, the Purſu. 
M'cofiſtsnor, the Proceſs ſhall be delet out of the Roll, and Proteſtation ſhall 
ks Mitgranted; Fit be demanded : But if no Proteſtation be demanded and Ex- 
5 Mted, the Purſuer may enter the Cauſe again in the Books of [nrolment, as it 
tf {ll be offered, as before is expreſt; but after all that were entered before, though 
x {*Kecurn be of a prior date. And that it may appear, what Cauſes aredifcuſt, 
_- Fadwhat deer, or delayed upon ſomething tobe done; not requiring an-Aﬀtto 
-thaYobe Extracted ; It is appointed that it be written upon the Margine of the Roll, 
me-Mierery Cauſe, diſcuſs, delet, ordelaged till ſuch: a day, after which day rhe Cauſe 
Jin, Wuſtbe pur in the- Roll as it ood before, . without a new Inrolment.in'the Books. 
(as, ro make all ſecure, < It any Cauſe be called out of its due place, the Purſyers 
"+ { Advocats may refuſe to infiſt, or the Defenders Advocat.to anſwer; And the 
s 0 Cerksare prohibite to write upon any Proceſs called out of its own'duecourte, 
theo #wExtrat any Ac or Decreet thereupon. - | 415, 115 of ea 
ea 1- Thus the Calling and Hearing of all Cauſes is ſo aſcertained,.that. the moſt 
1 t 5157 WR | - . 
hens, ve ul or moſt favourable perſon of the Nation;yea,the-Kings Advocatfor the 
; ITS proper Cauſes, cannot: obtain the meaneſt or molt unfavourable perſon in 
tuEENtion, to: be poſtponed. or delayed :/ fo that. none; have. reaſgn to com- 
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$44 Inflitmionrof the Law of Scotland. Lili 
pivig Rev? get mot equal hearing and diipatch in Juſtice, ' as they are ready. 
ang Ca r jt» be \ - | oF 1 4 
. Nat anly is the equal bearing of Cauſes ſecured, butleſt any might beſurgj; 
zed ig reporting the pointsat lnterloquitor, when they could nat know the tiny 
ofthe Repoxt, that chey might bave given timeouſly- their Informations to: the W. 
whole EZords: Therefore the Lords have done all that is poſible, to aſcertaintl; i. 
time 9f the Keporisto be made'to them, 18this manner. +1265: :--1: 40 
Fif, The Qzdinar in the Quter-houle dotb firſt report after notice given byhin F 
togither Party, and that before the reading of any Bill : and while be is repan, f 5 
ing, the: Qcdinar ot the preceeding Week, gocth our to the Bench of the Ou. 
gr=houſe, god beareth any Cauſe, wherein he gave Jnterloquitor in bis Wee fi 
and Gopped the ſame 5 but beis rocall no other Cauſes He is co go out halfall. al 
hour before the £o7de Git down, and fo to continuc (it he have need) till reef. 
Clock. It he hathzheo any point to report, the ſame muſt be reported on ul 2 
day oftreport fram the By-Ser. % 
Secondly, If any point hath been diſpute 5 pre/evtia,thatthe Lords haveth al 
fit to allow Informations te be given on 5 The Prehtdenc reports the ſameupa ipe 
the day eppointed far that report, | 
Thirgly, The Ordioars upon the Witnefſes, report any dubious point,ocourrin, of 
at the Examination of Parties orV Vitneſles, which may lea(t adaiit delay, becauellf, fr: 
of the attendingof Parties 8nd VVitneles, ol 
Fayrthly, The Qrdinar upan the Bills reports what occurs, immediatly on peruſal pre 
of the Bills, which requires no Information; But when the Lords by deliverance .por 
point 4d vacations or Suſpenſions to be heard upon the Bill; The Ordinar an jel. fi 
Bills myſt go aut tothe By=Bar and hear the ſame, before the Lords fit dow 50 
that be may not hinder the reſt in gheir courſe at the By-Bar ; and what repo 1 
he js to make,muſt be made, before the reports of the reſt from the By-Bar. I $0: 
Fifihly, Reports from the By-Bar are made in this order. The neccflity of caliph; 
Cauſes at this Bar, is becauſe of Cantroverſics that ariſe npan the Minuts of telff,"* | 
Clerks in the Outer-houſe, or upon alledgance of new matter ; therefore till! 
Lords were accuſtomed to go tathis Bar, as they had occaſion ; whereby mars 
than one came together, which bred confufion, and the noiſe troubled the Of 
dinaron the Bench z Adyocats allo were uncertain what was to he called arihli;*0 
By- Bar, whereupan much complaint was made againſt hearing at that Bar,whidh 
was nat of old known, But theſe did not conſider, that formerly any Ordia 
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(upon ſuch accaſions as now bring them ca the By-Bar) went ta the Bench, Fi 
{topped the Ordinar , the prejudice whereaf was nat then perecived , winht® 
nonecauld know what Cauſes had no hearing at all, while 1t was at the opting 38) 
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ofthe Zords to call whom they pleaſed, - | ys F-0 
But ta remeed the inconveniensles ariſing from the By» Bar, the Zords ord 6k 
ed,that nano ſhould ga to the 8y-Gax but ane at once,and ther iv order actheWlry 
ſo that three go out every day,if they have need 2 The farſt,from NinetilTay” 
The ſecond, from Ten ill Elgven; The third from Eleven till Twelve. Who ,c'3: 
by every week, every Ordinar may have an hour, to hear at that Bar, andmgi. tc 
report that week, but they report the Weeks thereafter, in the ſame orde 70s 
they went outto hear, They muſt alſo affix upon the Wall, a Roll of them ihe 
of the Parties whom they arc tohear at the By Ber,and the time they are tobenſ;Q!"4+ 
{a that nane can be taken #4rd}, either in hearing, or reporting». Theſe repanſtt®: 
from the By-Bar, are made laſt » becauſe they occur frequently,npon the egagheyhete 
_or litigiouſneſs of the Parties, who procure ſtops, which, with the multinower 
of. Bills, is the ground that Cauſes fall behind in difpatch. And it were wants?” 
that if the Parties delayed attend, they ſhould have their expences from term ent: 
ties, who by theip neglc& or liigiouſneſs do delay them. -#But the Lande: 
.dong alt that is poſſible, to make little and regular hearing ar the'By» ar, Wn * 
ef late ordered every Qcdinar to go-to the Bench the newt; week after 00> 
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wethat weeks Ordinar come outs and after tive Sedernnt days, they ate not 
owed to give any ſtop, but Parties mult in that caſe ſuſpend if they have 
= Yet aſter all theſe remeeds, Parties do frequently importune the Lords with 
ils, containing long narrations of matters of fats and frequently a repetition | 
"ihe ſame matter ofta&t, wirhouc diftin& propoſing thereof, and the manner 
k ow they would prove the ſame + which aft-times is nothing but a repetition of 
;Fhothath been heard and determined, which doth unneceſlarily conſume a great 
quit of the Leidges rime, by reading thereof 3 and that oft-times, when the mat-/ 
ter formerly determined is forgot. And therefore the Lords do ſtrifily enjoyn 
he Clerks, to give out Ads, Proteftations and Decreets, within - days 
Jheribey are pronounced in the Outer-houſe, and within days after they 
ze pronounced in the Inner-houſe, if the ſame be demanded by either Party 
and after. theſe days they will, receive no more Bills (unleſs new matter of 
'þ& doemerge, or come toknowledge ) without expences to the party delayed, 
-xnd Amands to the poor. It this courle were not followed, the Bills of wilful 
;pexſons could not be braughttoan end. 

12. The order of diſpatching Bills is thus. By the inſtitution of the Colledge 
il,of Juſtice, Parl. 1537. Cap. 52, It is Statute, That all Parties or their Procurge 
ts, deliver to the Chancellor or Preſident their Bills, And to the effeR that nor 
I only they, but the remanent Lords, may have time to read Bills, before they be 

ll preſenied. 3. The Lords have appointed Boxes for every Lord, tobe WT 6. Us 
2002 Table in the waiting-room ofthe Inner-houſe, from Three of the Clock till 
bad 'Six,that all who have Bills to offer,may put them into theſe Boxes, by aflit io the 
=o cover ot them 3. whereby Bills may be put in, and cannot be got out, till the 
Lads open tbeir ſeveral Boxes. By this the Liedgesare eaſed of the trouble to 
'$0:0the Lords at their ſeveral dwellings through the Town; and the occaſion 
of Solicitation is prevented : For further preventing whereof, the Lords do at 
"the beginning :of every Seffion declare, and engage upon their honour, that they 
{vill adit of no folicitation, by Word or Letter. | | 
-;For preparing/the diſpatch of theſe-Bills, with as little conſumption of time as 
(my be ; the Prefident cauſes write a Liſt of all Bills,except ſuch as paſs in courſe ? 
And it he conceive them to be groundleſs cauſes writ on the Liſt, that they be 
i tquried by theClerks that they may be rejected without an anſwer ; wherein there 
: M800 hazard, ſeing all have received the Copies, and if any defire a reported Bill 
{lobe read, it will be done, And where there is any doubtfulneſs in the matter, 
| f* Prefident cauſes write upon ſuch Bills, The Party to ſee; whereby much time 
;MgIncd 2 By which means there is no Bill. rejeRed, till it be reported or read. 
bf erks make intimation of what Bills are to be'ſeen, and the timeappointed 
1. 8 returning anſwers :.'And if the anfwer be not returned as aforeſaid, he doth 
-{f Adinarly intimat again, with Certification, 1hat the Lords will adviſe the Bill, with-- 
: | ant Anſwer, ; , * "53% 
fl ..13- It Bills and Reports be ſo multiplied, that they cannot be overtaken in 
sf ore noon; Or it any Cauſe be to be Adviſed, wherein there are many Points, 
7s, and Witnefſesz The Lords according to the AR of Regulation, do meet 
Ide After.noon, for diſpatch of the ſame. - * | 


14. Whereas formerly no Interloquitors were Signed by the Prefident, or the 
ot} 10IPar , now all Interloquitors and Bills which are paſt id the Inner-houſe, 
IM hearing there, or upon report, are Signed by the Chancellor or Prefident 
; {all that are paſt by.the Ordivars, are Signed by'them, 4 " 

s i + AQs are called in th: Outer-houſe Weekly; 'upon' VVedne/day "and -- 
7d, after they haÞe been called twice by theClerks,whoat the thirdcalling, * 


0 
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1 wt Bublickly to report what is to be proven, that Cerrification' may be granted, * 
Li 1 erm circumduced, or ſecond diligence granted, 7 PO 
"= D 1416, Whereas 
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© 116. Whereas formerly the Lords adviſed all Cauſes, * wherein Probation? 
by Witnefſes, with cloſs Doors, calling no Advocats 3 Now Partics are profiy 
at the Examination of Witneſſes, and Oaths of Parties 3 and the Advocats 
. called at the adviſing thereof,by the Roll of concluded Cauſes zexcept plainOak 
which gonot to the Roll, but are read by the Clerks, and adviſed by the Loy 

© as they are offered. And when Parties are called in concluded Cauſes, they 
| heard upon the Oaths, and alfo they are allowed to call for the Teſtimonig ; 
the particular Witneſſes, that they ſuppoſe to make for them, in relation to the 
* ſeveral points to be proven in order as they are ſtated in the Acts, without ye. 
* cellity for the Lords to read overall the Witneſſes, more than they need readowe 
' large Writs adduced for probation, whereof they have always been accuſtones 
' to read the Clauſes pitched upon by either- Party, and therefore they muſt mx 
theſe Clauſes with Figures or Letters, and likewiſe the teſtimonies or parts they. 
' of ought ro be marked, and called for by the number of the Witneſſes adduey; 
" whereby Parties do alſo know, that no Depoſitions can be abſtracted, or &. 
' gletted by the Clerks. + 
17.Probation adduced by as of Litis comteStation,or as before anſwers only ad 

' viſed by the Lords in preſentiaz Yet the Ordinars may Hear and Determin, 
"Writs produced ab initio before Litis-conteftation : And it any plain and fing 
: "Point referred, or deferred to an Oath of Calumny, or Yerityz They may tk 
5 "and inſtantly adviſe the ſame ; Bur the Ordinars may Determine Reaſons of Redy 
E:. "Qtion, upon #niquity 3 or upon mwl.ity of Decreets of Inferior Courts,on that groun 
es here was not ſyfficient, Probation, and may Hear Parties Debate upon hell g2 
cſkimonies ofthe Witneſlrs,: and find prove, or wot proven, being done befurellf-.; 
Litisconte, zation ;.. In. the lame way , as they may determine Writs producedilf@x... 
1mtzoc As was found , Fune 21. 1677. | Sir Andrew. Ramſay contra Auchinktl, - 
But, they cannot adviſe Frits. produced after Litds-conteſtation. -Feb, 21, 16/6 
Oliphant contra Coupar, | Andiif, Writs be: produced to fatisfie the defire of ah 
AQ of Litis conteſtation , ,if the_ Writs do not concern the Matter in qu  Wovy 
but are only produced , to ſtop the Circumauction of the term, to get d ay; l-3 
the Cauſe come into the Roll of concluded Caufes 3 - The Ordinar ought torejel 
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the ſame, and Circumduce the terw, | | : ing 
"18. By what hath been ſaid of the Office and Duties of the Lopde of Seſfiaa;} 
_ It will eaſily appear, that this Court is brought to as diſtin and accurate Mem 

' thods, for equal and expedit adminiſtration of Juſtice, as ſhould bedefired : Aol; ... 
thatifit be compared with the Supream Courts, that have been, or are in.otherÞ;... 
Nations3 ,There will be found no reaſon to repent, or be aſham*d, ofthat gat}. 
Deference, that this Nation bath always had tothe Seffion, ſince the Inſticutin-,.. 

of the Colledge of Juſtice ; And.that they are not the beſt Friends to the Nation gr 
Who would diminiſh or derogat from the Authority,or-Honour thereof. It is WER. 
very viſible, : how much the. Weight and Toil of the Lords of Sesfion , atW NI? 
creaſed, above what they were, | ">. 
Firf, Beforeithe AR of Regulation, it wasnot known, what Cauſes the Log Vice 


hat upon band, and were obliged to Diſcuſs and Finiſh : For when chey called I; 
has, Coples they pleaſed, and left others uncalled 3 Theſe who could not; F- hy 
their Cauſescalled, and who for obtaining the ſame, were neceffitat to a long Ba. 


expenfive.and-anxjous attendance, behoved ro leave them, - and endeavour þ [in hi 
ferences,. to.bring their Pleas to an accord 3 Wherein Arbiters muſt drivetheg& Bay 
ny by and adviſe theſe, who might worſt ſuſtain the preſent Prejudice, to pur Na 


Judges) they would Determine in their Favours - Butn w., by the Books WB ke 
F -and the Rolls, which ate every day 'on the Wall le is evident, howWW Bs 
atf'an ' time, the Lord: are bebind with their Work ; Which though ic exceemn Wane 
ly benefits the Nation, and excits the - Lords to extraordinar Diligence 3 YETY © 
triples the Foils they took before. | | © 


<Þ the Kemead, by Ceding a' part of that,which, (if they were oy 6s. 
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yothe Roll, untill. the Cauſe . be brought: to a Decreet, Proteſtation, or AR: 
Which doth alſo prevent that great inconvenience, that what the Ordinar in his 
6 Week had ſtop'd ,* his Succeſſor behoved to enter upon, | 
i Thrdy , Formerly there were no [nterlocutors figned by the Chancellor, Pre- 
el Gent; or Ordinar,, but only Bills were ſigned : Now all Interlocutors muſt be 
rk hyped, not only upon report inthe Inner-houſe, but by all the Ordinars, of all 
\d Ii t'pa 


ſſeth upon Summbnzor ARs'; Whereby the Preſident is obliged to fitaf- 
0; weche reſt;'a long time ,'for ſigning all Fills and Interlocutors that are. paſt thar 
e-E by, while they 'are freſhin re rancez” And the Ordinars muſt reviſe eve 
' If xy'thing that is paſt, and fign the ſame: Which is very uſeful co the Liedges, but 
wetycroubleſome ro the Zordr, © | 
WE -iFoarthly, Formerly the Oaths of Witneſſes and Parties were taken by the Zords, 
oY when no other were preſent, but each ſevetally as he was to Depone 3 But ſince 
te&AR of Parliament for publiſhing of Teſtimonies; Parties are all allowed to. 
VS preſent, and have a great Advantage by offering verbal Interrogators, ariſ- 
me from the Anſwers to written Interrogators : Tet the Altercation of Parties & 
"KY Feaders, arifing therefrom, is very burdenſome to the Lords, eg 
mg <Fifibly, Formerly the Teſtimonics'of Witneffes, were adviſed with cloſſe 
1 o Dogs Bux now Partics and Procurators are called, whereby theſe that arewil- . 
i 10 Wed the Lords a great deal of Trouble, and'conſume much Time, debat- 
"/"Y kFupon the Tmpor; of rhe Teſtiotoriies, fiog only ar'the firſt, but by ſeveral Bills 
O08 Wreefter - Whereby the Zo#ds art neceſfirat, ſeveral times, to Reviſe and Ad- 
ol tbe Gacie Teftimonies, * | 
= "By all cheſe;//and other Superadded Burdens, the Zords are neceſfitat to have 
FN ions Sedeynnts, every Week in the afterngqons, which formerly was very rare 3 
; eſe, the Lordycould not now, overtake their Fork, 
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"&88 'Kom the Atithority and Power of the Zords of Seffion, jointly in their 
081 2vorvm,or ſeverally by the Ordinars in the Outer-Houſe, on the Bills, 
& 20d on the Witnelfes, and the Order of their Hearing, Determining or 
Lab = Reporting z We come now to the Exerciſe of that Authority, asto the 
"11 {ratter and Manner thereof. ' And from Juſtice inthe ſeveral privat Rights thence 
7 Biting in their Nature and Confticution,and in their tranſmiffion ke. Living, 
FAillgnation of Perſonal Righes from privat Parties, or by Gifts of Rights Con- 
Rat, or by Diſpoſition of real Kights by Conſent, orby Law, or Rights ariling 
5 am'"the. Dead by Succeſſion 3 We come now to the Application of Juſtice, by 
ewent 3 Which comprehends the Cognition, Trial and Determination of all Man- 
tofprivat Rights , and' the Execution of what is determined, by making the 
Wreltetual,” ſo far as can be. | . 
"Fe are not to inſiſt inthe ——_ or Execution of Juſtice, competent to 
Winterior Courts 3 But only ſo far asis competent to the Lords of Seſſion, who 
the Supreata Judges Ordinar in - Civil Cauſes, either in the firſts. or in the 
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Aa where the” Infetiour Mapiltrats do not themſelves or Fpartend) 1 
night Ele@ their Depttiof ſuch; This would;alſo'encoura iy.ofl 
to which ma 


by chaſte Aﬀaits of this Nation can afford ſuitable Proviſions to held 
rits a! fd P a ts. | 
4:76 ek Differeni ce between the Lerdsand the laferigur Courts: 
ob hat the Lords hav  Privil ex. nobili | tent £ 
Idferior' Cou W The ED =: eds jeans with us, bath i ”__ - 
fm thie Rowan Law, WW Uiereh y, A were. DT by the, Pr etor,, uaen 
whom there wete not fc Fi es Courts as we Fed AE: Cauſes mi | 
firſt determined without the. Prators Aughority,, whocould not. ly dif; 
al ſes, even of thi be Gi of oN bogs as 4 hen it- increaſed to.a in dire 


of our 7 outh are inclinable, whereby they art ks ONEnE Nine | 


fr were ap al's ted, pets alyhel 73 coal not diſpatchthe Cauſes:of the =. 
. | | 


| erefore. they; Delegat ex. in ſfuch Cauſcy-as 
NY: oy 2 Matters of the & Kan cohmis Thels | 
wete mn jp tri, ; Ye, Wi cetjmes,; by . conſent of P artics> pe! namd 


FA jeg 8 thereforetheir 
Fog the p 10h r pe# off the Pretor. Jas. TY 


PET retained utider, the ſame, cation, where he Rogen _ 
ec, "Be butriot under El ne Hopf 'Aod ers th with; ET 
Ter ar ce, e 8 mobile and. officium grdinarium : . So 8 at the Th isdit 7 


ferj6 Cor rts is not Mer /irw 
tfaorainer g And' rherefc Ore they mb keep, P, he, ordinar'form of 
they do debord, 'their Sentences do become 


hag a 5p ati © in judging accordibg to equi a re | hy 
Va us Kd ore \had;a] gen | - un 


«re, but yet hath Not the's cium wy job a k ; 


- The Lords of Seſſion have both the Officiuaw Ordinarinas-and: Novrter: For ir y | 


only in ſome Caſes, that they may X not 46* cording to the ordinar formsy 
Which, Cuſtom hath d<erermined; © Which hath - formerly occurred:. 


'But in'New Caſes, ther > muſt be ſapplied by » vin 
the Lords, whoare pry! fear gas that  PLt by A - 0 os of the Colledge Wivhuh 


ture, ad qwer of the, Le trarys 
air 56h ir, whe ee they ny bo phys ck nba th 
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"Webs They Modifie exertitany penalties Role and Core, eventhau 
xa bear the name. of Liquidet. Expencey, KN atticss, Which 9 
ws Debitous yeild,to:., Theſe.the,Largs. t9:the reel Ex 
> oÞthe Parties.r- Yet theleClayſes,haye, this cf © or the; om 
+. Probation a thetrue Expences,,and.db. ngt-co © whether, they, were 
xceflar.or not, ſo-that they. exceeded not. thi  agtees.upons Whereas in 
ths, Caſes, they. allow na Expences, but.whgg is, dar, or Profitable, ; 
 Grndy, When the Advantages of Legal Execugion, are .exorkitany eſpecially i in 
grxngs &:Adjudications,, wben..the, quaſtiog, is in, that. w Tas ch may, make BY 
hy axpices; The-Lords doſtrialy. Judge 106 TEEN 
derrotureciredty thele Rights194þis equit only, that. they be 
,, or,requitg a New Legals, Buy they determine __ 
| ng one Moir aloe 
; E 120 there 
hy er Ao and-Iaformalives, therein; | "Tarr bear ware forwal Right in 


over Nullities or Ioformalities, where they ſee nothing wantio 


in w4terial 
+ Hur if any Dc fetbe in, araterial Juſtice,they do:moſ}.ftrialy ; a all In. 
lities and Nullitics. for opening the Decxeer,, that ary thing eſcaping in Ma- 


= » The. Ledrin the-RedyQion of their, own Dearees ex nobili. officio, do 
j 


"a ogy aflice, may-be amended, as is more ordinax in Interlocutors, 
-Fertbly,By our moſt Antient Colton gbrrg'v was no DS for Payment 
——wee by Pozading of MexabletWher watrand. to, Poynd 
of their way abs 1 all the(3 


| 8 Which his fp ws po 
== FENOUnce to be H Ss 


Lands or Annp gt in wy 
1; hes ry of —_ Ggnati {p; 


another Kind of Ad- 

DR Oeege rs AO ye HOO: tothe Par- 
viel hard igar y 

=, Sie Lene by thc 0rd Thott nay iy Wa dy Ts 


> 3% 
Fu” 
W 
; " 
ry 


» 


[i 


' 'be 
«fter L þ 


0 
y 
D 
A 
lo 
'wirality ,*to make an *4ct before anſwer, in'a Proces of 4djudicatiot of a Ship ;! fir 
clearing whq was the Owner, and what was the Port: Jure 12, 1673. Quptin 
'Gillces <coritra Ownervf the- Bounder; © Dec. 19. 1673. Captain Siwar "contn tg 
Owners of 'the Seal-fiſh}* IT IST = 0, g P3406 BA hay 
''*3. Let vs now return -to the Exerciſe cf the JurisdiQion of the Seffioff, when 
is to beconffidered, the Mazter of their JurisdiQion and the Manner of it A&D 
| both, it will be fit to cohifider the moſt anticat Manner of Cognition of Cautelntr” 
this Kingdom, and whiat Alterations'were therein, till both Matter and Mane 
were finally Setled by the'Iiſtitution of the Coledge of Fuftice. © To 'T 
Firſt, tm 45. AQ P21. 1424, itisclear, that all Complaints were tolt hy 
"Decided Vefore the: Tydge Ordinar, as they then were, in theſe Terms, LP 
*nent- Bills of Coioplaint, whilk may not be Determined by the Parliament -o {4 pM 
* divers Cavfes 'belonging: to the Common Profit of the Realm 4 Itis Ordaine, :.-j 
*thatthe-Bills of Complaint be Execut and Determined by the Judges and: OW 
:*cers of the Courts, whom'to they Pertain of Law, auther Juſtice, Chamberlin em” 
"© Sheriffs, Bailics of Borrows, Barons, or other Spiritual Judges : And gilt 

© Judges refuſe todo the Law Evenly, the Party Complainand ſhall have recou 
©tothe King, who ſhall ſee rigorouily Puniſhed fik Judges. But by the 65388 
©*Parl. 1425: the Seffion was erected,to Examine, Conclude and finally DererallW&S. - 
\ *all and ſundry Complaints, Cauſes and Quarrels, that may be Determined bem” 
the King & his Council. The Powet of the Lordrof Seffionis further cleared, FART: 
. T457. Cap. 62. & the Manner « fbringing Cauſes before them, by the ſame FINE 
| 'Cape63.! But all tions were firſt ro be purſued before the Fudges OcdioarR ( 4 
17487. Cap, to5. © The way of bringing A&ions from the Judge 0rdivar rommen 
Seſſlon, "was by a Summons of Error, which is the ſame withia Redwerion 3. BUER 
mentions the 2uarrelling the Verdi& of the Inqueiſt, and ſo Relates not tou 
Cauſes, but to. Criminal yz wherein the great Inqfteiſt of fourty five Recogiomn mane 
the Verdi&ofthe ordinar Inqueiſt, 'But becauſe the Sexfian was not Ippoll Wane 
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mly; 2 Day Comdl was Ercdted, with the ſame Power tha 
had.” Perl. 1503, Cap; 58. and the way of bringing Pracefles 
, wasgnly is the firſt inſtance : | For .ppeals or falfing of 
d thgOrdenthertot in all Caſes, is determined in thar ſame Parliament 
"95. But they come never tothac Council, bur to other Delegatsto be nam- 
of by the 'Kiog -And thys it continuediril! che Tnfticution' of the Colledge of Ju- 
kice, by XC, Ja.the 5. after which'alt Fppeal3 ceaf'd,” and in place thereof cam 
_doocations, Suſpenſions and Redu@ions\ot Decreets. ; 6 
3 4. King James the ſt having beet eightten years Priſoner in Exgland, being 
"pken as he Returned trom Frazzez He underſtood the courſe of Juſticein both 
theſe Kingdoms, and was the Inftituter'of the* Seſſion, 'and of. nſtruments of 
$eafin: He did alſo inſtitute the\Forms of all Suramons, which for their compre- 
heofion of much in few. words ;' were callet{Brieves 3 and he Eredted a Chappel 
{& Chancery, and gave them the formnla of all theſe Brieves , as the ſame were ti- 
od in Exgland, whictevery one took 'gut 3» tourſe, without any ſpecial warrand: 
| The chict Brieves, were the Brieze of Right, whereby the right both of Proper- 
y9;\ Superiority, Annualrent'and LZifetent were Determined ; and the Brieve of 
Miſeefing, whereby' the point of Poſſeſſion was Decided and Sccured againſt all 
yempts of Diſpoſſefſ:on. *Tht fame courſe by Brieves, doth yer continue in Exg- 
'lad, in the Courts of Law, and are directed to the Sheriffs to be Execute 5 But 
\hreauſe it was not pofible' .ro reach 'all fpecial Caſes by thele 8rieves, Purſuers 
| were allowed to join therewith "Declarations of their own, extending the Gene- 
'WHeads, of the' Brieves totheir'patricular Cirtiimſtances;, wiMIþ muſt alſo have 
been ſo with us: But by the Tiſticution ofthe Colledge of Juſtic® Clerks to the Sig- 
w&fbow called Writers to'the Sigret ) wete Iiftiture,as a: Part of the ſaid Colledge; 
Y ich mwalktheBrievesof the Cirintery fellin defuetnide, excepttheſe, which yer 
nin Which are fill hreRed only to be ferved by Sheriff?,Stuarts, Bailies of Roy- 
ty,or Regels:5: 8m phe of the reſt of the Brieves,07dinar Summons were introdu- 
*W6,by the: Stiles acctiftomed*by'the Writers t6 the Signet,& ſuſtained by the Zords, 
Mud vcre'direGed ro Sheriff} itn that part, baving a blank for inſerting the Name. of + 
mM Perſon'the Purſer plcasdywho theteby was ſubſtitute in place ofthe Sherjf ; 
wdthey beboved to be continued and entred into a Ro or Table, dividing the 
ers! Canſes for every day in the VVeek , and for the four quartersof the King- 
ow >Arid becauſe, ' forme Summons required more ſpeedy diſpatch, therefore 
77 WteWriters could make noalteration in theſe Points, but did Addreſs to the Lords 
; 4WBils,, and did- obtain watrand from the Lords for Summons, Difpenſing with . 
4 corall of theſerequilits, 'which therefore were called . priviledged Summons, 
Wathey bear ac the end of the Summons, Ex deliberatione Dominorum Concilii, 
Ao WWlikewiſe ſuch $ummons paſt upon Bill, as were of a ſpecial Nature, 'not com- 
EMicaded inthe Ordinar'Stile: which at ficſt were peryſcd and conſidered by 
—WWOrdinar on the Bilk , and paſt if they were found Relevant; but being cx- 
cmdioply-multiplicy, \they palt #2 courſe upon the truſt, of the Writers and Clerk 
ihe Bills, chat no Bill paſs but what is accuſtomed , Atid therefore they paſs 
Fpericulo perant3. ATR 
© The rieves'which-are nowtaken out of the Chancery are_of two ſorts, 
Ear and oo Ritonred, The Brieves for ſerving of Heirs are Returned to. the 
acery , after they are ferved by the Judge Ordinar,and are Regiſtrat and 
ad there, and Extras thereof granted,which are therefore' called Retours; 
vie Brieves requireno Citation ot particular Parties, but are. ſerved by a pub- 
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Chation ,' at rhe Mercat-croſs of the Head-burgh of the Shire, or other 
diction, upob Fifteen days Warning. The Heads and Meaning of theſe 

yes are exphi: ined, Tit. Rerrs,And there mult be galled an Inqueſt, whole fen- 

i called'a Service, which, is Retoured to the Chancery. The Tenor of the 

bs 16=8,CAROLDS; &t. Ficecomm ©: Balivis ſuis de,&c. Saluters, Mandama; 
"we precipimns jnattnus per probes &- fideles bomrines patrie, per quos rei veritas 
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PE melixe ſciri poterit (magno Sacraments tt erveniente)-: wie Ft 
tionem fieri faclatis, de quibues terri & annuis redditibuteum pertinen's;; 
A, B. de G, Pater C, D. lators preſentinm,' obidfLn(#1 mie (i :tais &' Jajuniaty 
frode,ad fidem & pacem noſtram infra balliam weſuhas £ Feiſs 167 us C, Dog tj 
timus & propinquitr heres tjuſdem quondam A, B, ſui pat'is. de. dil 16-toek ial 
annuis redditibus cum pertinen ? Et fs fit legitima atats ? Bt quantxm viel 
diffe terre O& annyui redditus nunc per annum ? & quantum walnuts int tewyh 
Packs ? De quo tenentur ? Per quod ſervitium tenentwr ? Et in Cuju:\mijly 
wwnc exiſtlunt ? Dnaliter * Per quem? Ob quam canſam ? & 4 quo tempwe i 
Dmued per diftam inquifitientm diligenter fattamyeſſe invenerits. ſub figilic why 
& fieilis eorum qui ditte inquiſitioni Intererunt faciende, ad capellam noſrs 
miltatis, Et hoc Breve, Tefte -meipſo, . Apud Edinburgum, decimo quariy ti 
menſis Julii, & annoregni noftri decime quario. 1662, | 
6. The (econd Retourable Breive,is the greive for ſerving Tutors of Law, \whic 
is refoured to the Chancery, and thence there is a Nomination taken out. defiv 
ing the Tutor of Law. The Tenor of this Breive is as follows, V icecomjiti! 
Ballivis ſuis de, &c, ſalutew. Mandamus vobis & precipimus, quetenu per jr 
 bos & fideles homines patrie per quos rei veritas melius ſciri poterit ( magniibur 
mento interveniente) diligentem & fidelem Inquiſitionem fieri faciatis, - Juj 
Propinquier Agnatus, id ef Conſanguineus ex parte patris diledio noftro B,þ 
legitimo quondam A, ſui patris? Et þ ille propinquier exceſ[ſit ttatem viginti. 
que annorum completam ? Et i fit ſue rei providus, & potens cavere idoue) þ 
adminiſftrationg, rei aliene ? Ft fi ille propinquior fit immediate ſucceſſurns ipþ of 
fs ipſum con; in fata decedere? Erſ ſus ” tunc ex parte mairis iden! 
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diftFam inquiſuionem Diligenter fa am, te inveneritis,.. (ub fogillis weſtru 1 Tec 
gillis corum qui difte inquiſitioni intererunt faciende, 'ad"Cayelam noftram witli fit 
"fatis, Et hoc Breve, Teſte meipſo, Apund Edinburgum;*&r. "al 
7. The third Retour able Breive, is the Breive of Iazorry, which is a (peri ther 
kind of Breive ;of Tutors of Law, for thereby ſuch Tutors are ſerved to id the 
or furious perſons, as are their neareſt Agnats, paſt Twenty, Five years of AgWinn 
The Tenor of this Breive is as tollows, Ficecomiti & Balivis [nis de*E, . 
Mandamns wobis & precipimus, quatenss per probes & figeles, homines patris,} 
quos rei veritas meliza ſciri poterit ( magno Sacraments interveniente) diligemt 
& fidelem Inquiſitionem fiers faciatis, fi B. fit incompos mentis, fatuus & wal 
liter Idiota, ſic quod timetur dt alienatione tam terrarum ſuaram, quam: diane 
rerum mobilium & immobilium ? Et quamain ſuſlinuit iſlam fatwiatem! Whit 
fits Quis fit twnc propinquior Conſanguinews ditto B ? Et fi ile propinquier fun 
ret providus, & poiens cavere idouee de adminiffiratione 163 aliene ? Ft þþ fitlqnwite 
lime etatis * Et quod per dillam Inquiſitionem Diligenter fattam, «ſe iſt 
meritis, ſub figillis veRtris & ſrgillis coram qui difte inquiſitions intererant jag: 
ende, ad Capellam noftram mittatis, Et hoc Brewe, Teſte meipſo, Apudililitiv: 
burgum, | = 
Bur it the Party be fariow, The Breive bears to Inquire, $! fit: jnsapnon 
mnentis,prodrigus & furioſms, Viz, Qnod neque tempus nrique modum EF xPen ſarum: ry 
bet, ſed bona & prſſeſſiones dilacerandas & diſſipendes profundit, &-quandin|th Uſe 
nuit illam furiofitatem? &C, __— 7 
This 'Breive is retoured to the Chancery, and thereupon a Nomination oi: Wfiie'j 
Totor, is given our, ; | TE ww” 
$,- On theſe three Retourable Breives, there are iſſued Decreers of the Clin 
cety, On the firſt Breive, the Retoares of Heirs are Decreets of the Chand 
and upon them follow Preceprs commanding the Superior to Receive and Ju8 
the Heirs, conform to theik Retoures, when the Reroures contain . Lands: 
Annualrents, And upon the Executions thereof,if Obedience be not given, 


| he 


are ſubſequent Preceprs tor making the firſt effefual, as is explained, Tit, SeWh dth | 


apud quem, wſque ad ejus legitimam atatem, poſſit et. debet eancari'?.. £8 Amy! 
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The third Point is, ho ts the Parties neareſt Agnat of lawful Age? (which is 
not to be underſtood by his Majority, but by his being Twenty Five years com« 
1 year ) and if he be fir ro adminiitrat the Aﬀairs of another, and able to fina Caus 
in? Therefore the Nominations are not to be given out to either of theſe Tu- 
41s; cill ſufficient Caution be tound, ' But in the Breive of /d7otry, that Article 
Mihot expreſt, whether the Tutor be neareF Heir, and that if he be, 2 perſon be no- 
1 wine for Cuſtody : which therefore the Lords ought to ſupply, as having the 

ll erorian Power, en! | 
Lix6; The Breives not Retoyrable are four; which are not Decreets,but Precepts dis 
{Wifted to Sheriffs, &c, who thereupon Cite Parties, and Hear and Dete:mine - 
Fil And therefore they are called Pleadable Breives z becauſe particular Parties are 
-- Walled ſpecially, and not. only generally at the Metcat-crols, as in the other 
perl teives, wherein yet Parties may appear tho not called, and may plead fo tar as 
Well they can inſtantly verifie, either by Objections againſt the Breives and Execu-. 
 ArMitibns, or by Exceptions inſtantly verified : Bur tho none appear, they are not 
Contumacious, neither doth an Zxec#torial follow by Horning and Poynding; 
4, 8m ocher Decreets, | | - 
rent 244, The firſt of theſe Unrerourable Breives,is, the Breive of Terce, whereby a 
RR is to be Served, to a third part of the Tenements, wherein her Husband. 
lianWitd 12 Veſt as of Fee: It is a Warrant to the Sheriff, Stuart, or Baillie where 
' Wir Husbands Lands ly, to call an Inqueſt, and therewith ro cognoſce what 
 falaFinds or Annualrents the Husband had the time of his death z and to aſſign her 
il Waſnable Terce thereof, which ſhe may either crave to be kenned, that is,, 
wlidbe divided trom the two Thirds belonging to the Heir, or otherwiſe ſhe may- 
i {ik the Third of the Rent, until the Diviſion be made, The tenor of this 
; Edoteive is as follows, Yicecomiti, 8&c.S alutem, Mandamus vobis & pr evipimus, ©us* 
+; tons dileiZe noftre B, Relidte quondam A: lavici preſentium, aberi faciatis ras" 
4 Wnbilem tertiam partem (uam, de omnibus & ſingulis terris & annnts redditibus- 
"nl inen, que & qui fuerunt ditti quondam A, ſui Mariti hereditarit, infra. 


ru 
6 om veſtram, qu4s & quos de nobis tenuit in capite, & de quibus obiit ultimo 
Offi o& Safitzes ut de feodo, Tantum inde facien', quod proveſiro defectu, amplins 
UB ju ftom querimoniam non audiamus, Teſte meipſo, Apud, &c,- 
"El the ſerving of this Breive, all muſt proceed accotding to what, was holden 
Wtepute, vis, That the Relit was holder and repute as lawful Wite in the 
hands lifetime, and that the Matrimony was not acculed. in their lifetimes, 
f:1503, cap.,77. yet the contrair may be proven, by way of Declarator or. 
Wain betore the Lords, The Service muſt alſo bear, that the Husband is, 
ie to be dead, and at what rime 3 that thereby the Relict may have Right; . 
lhe Profites of the Terce, from the next Term after her Husbands death - Ic 
66k - is 
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13, The third Unretourable Brieve,is,the Brieve of Lyning,which is of this To 


nor : Prepofico & Ballivis Burgi de, &c. Salutem, Mandamws vobris & pr cif; 


mus, Dnatenus per duoiecim de melioribus & fide dignioribus Burgenſibus dil 
Burgi, per quos rei veritas melins ſcirs poterit (magns Sacramento interveniente) 
 FTuſfte & (ecrwndum Leges Burgi, Lineari faciatis Tenementum Terre Jacobi 4, 
facen* 1n dio Burgo ex parte Boreali wie Regie cjuſdem, inter Tenementum ters 
loannis B--«- ex parte Orientali,ex una parte; Et Tenementum Terra Davidis,C, 
ex parte Occiaentali, ex altera parte z Et ſicut dittum Tenementum Terre per diltu 
lineatores lineatums fuerit, ita illud de catero firmiter faciatts obſervari. Tantum 
inde fariew', Onod proveſtro defectn ampliusinae jufamquarimouiam won audiant, 
Teſte meipſo, RC. 
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14, The fourth Unretourable Brieve,is,the Brieve of Perawbulatzon,which isia Rivet 


Clearing contraverted Marches, and is of this Tenor, Vicecomiti, &co Salatem, 


M andamus vobs & precipimnus, Quatenus per probos & fideles ac antiquiores honis it bo 


#65 patrie, Juſte & ſecundum affiſam Terre, Perambulari faciatss reffas metas < 
ditiſas, inter Terras de &Cc, cum pertinen'. que [nnt 4. ex parte wn x & Terras th 


$0; que ſunt B. ex parte altera, jacen in Baronia de &c, Et infra Balliam wth " 
firam,' Et ficut difte divila & mate juſte & ſecundum affiſam Terre Perambalate fur Bye 
rintjitatas de catcro firmiter faciaticobſervaricTantumindefacien'8&c,Tefte meipſa,dit Bip 


- But though rhe Brieve bear generally per probos & fideles homines Patrie, which 


might extend to any men of the Kingdom yer it is Statute, Par/, 1579, C4 Mine 


Fg. That in all time thereafter, in Cauſes of Perambulation, no perſons be 18 y'4e 


- ctived upon the Inqueſt thereof, but theſe who have Heritage of their own, andy 


dywe!l maift eweſt the ſame, ro wit, witkin the Sheriffdom where the Landslyy 
or (it they may-nort be had within that Shire) then within the four next adjacent; 


Shire«z unlets the Marches be inftruged by bounding - Charters, or other Evi | 


denecs in Writ, , 


15, All theſe Brieves muſt be ſerved with Inqueſts,and. ſo cannot be {erved be ** 
fore the Lords in the firſt inſtance; And though the Brieves may be Advocahlllumy 


yet they muſt be remirted unto Shersffs; Towit .the Ordinars, if the reaſat of; 


Advocation be not fuſtained, or toothers in their place, if the reaſons be ſuſtains xbtie 


ed: In which'caſe Brieves for ſerving Heirs,are accuſtomed to be Remitted toi 
Mecers and” Aſſeſſors it any difficulty ariſe : and ſo may the Brieves of 1d6otry«.u 
16, There remains yet in the Chancery, a Brieve for calling the Parliameth 


which was the otdinary way of callinz che ſame. Bur fince it hath been accultg >" 


med to be called by publick Proclamation z The tenor. of thac-Brieve 15.1 


Jacobus Det gratia Rex Scotorum, Yice-Comiti, & Ballivs {uis de Argyle, lll 


lutem. Quia ordinavimus Parliamentum noſtruns tenendum apud. Edinburgh,.o 
Thchoandum die Sabbatt, oftavo die menſis Julii praxime futuri, cum. contivud bar 
dicrum ; Vobis precipimus & mandamns, Quatenus Summoneatis, [en fu 

| | Sum; 
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Pugoelos Byiſcopet,” Abbates, Privves , Comiter & 
7 s 1 | alli# wveſtrs ; Bs; { "quolsber B FP Z | 8, wes 
bus" r, [uffieienttin *Commiſf .oxemr haben” ; 

$; 64, in diffo” noſtvo Parliamento, 

ralatis, Proceribiis el Burgorum Commiſſariis,” qui tanc 

Bs proprer- f Congregatis Ad traffandum, concordandum,ſubeun- 
| Wks of determinan yu" is diito noſtro Parliaments, Þrowtilitate Reg ni no- 
\ Bir of Reipublice, tractanda fhcrint,concordiyite,” ſubennda tt determinanda's Bi 
Ficecom” ſetis ibidew dicto dit,” haben® wobiſcum Summonitionis veftr# te- 
tintiom, Er hoc 'Breve: Et botſub pena que comperit in hat parte, "nullatenus 6= 
att; Detom [ub Teftimonio noſftri Magni Sizilli, Apud Halie-rudehoufſe Yecims 


wats die Menſis Maij, anno Regni noftri viceſimo, 1587s 

tt | -  . Ficecomits et FulliwW'ſuis de Atgyle, Pro Parliaments; 
+44;There is another diſtinRion' of Brieves into theſe that arePleagable,and theſe 
tare not Pleedable. Pleadable Brieves are theſe, that require patticolar cita- - 
vn, a5 is che Brieve of Diviſion, and as was the Brieve of 8ight and Diſſeaſong z 
kr chere che Defenders were ſpecially cited, and might propone Detences, and get 
fams co prove : Burt there are other Brieves which now remain, that are called 
wi Pleadeble; Becauſe they admit no Terms to prove; yer any concerned may 
xopone any Objection againſt the Brieves and: Executions, or any Exception thar 
as be inſtantly verified, - 

18:1f the Judges, to whom theſe Brieves are ordinarly to be direed, be concerti- 
dinthe Cauſe, or in near relation to the Parties concerned, 'or in enmity againſt 
them 5 The Lords will Advocat the Brieves to the cMacers or others as Sheriffs 
Wthet part: Or it Brieves be to ſerve Heirs to Lands in divers Shires, they will 
aſe che Brieves be direted to the Macers: And in cafe of intricacy therein, or 
other Brieves Advocat, they will appoint ſome of their own number co be Af- 
kfovrs; who will report any difficult point to the Lords, and proceed by their di- 
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19, Before we come to ordinar Attions before the Zorgs,it is fic to explain what 
meant by theſe terms, which ordinarly occur; wiz, 2 Cauſe, an Action, 2 Pro- 
wr; an Inflence, and a Plea, A Caxſe is the Right to be diſcuſt and determined; 
bealled, becauſe-it is the Cayſe of all the reſt: For thence am 4ct/on doth ariſe, 
Wfoceſs doth proceed, or an 1»ſftance, and a Plea, N 


DA 


LE 


"20, An Action is defined by Fuſtinian, to be Fas perſequendi in Fus 
liju quod ſibs debetur : about which there are many debates, eſpecially why 
action ſhould be: defined a Power to Proſecute, it being rather a Proficirien 
WPower : For all Right is comprehended in'fome kind of Powers. Or how it 
fold be ſaid to be for Proſecatron of that which is due, which would rather im- 
ell: perſonal ations only, and can hardly be ſtretched to all real aQions: Neither 
Moth an Ac:207 extend only to what is done in Judgment g for he who uſeth Cis 
(tion of Corſe, without any particular warrand, is In Action, but is not in Fudg- 
1 Bagr, till the detendet be called by. the Judge to appear, Bur an Action may be 
Ty We plainly deſcribed, to be & Proſecution by any Party, of their Right, in order 
0 BraFndicial determination thereof: And (o it is begun by taking our'a Summons 
 Sxbtieve ot courſe, or an application by Bill-for obtaining 2 Summons, and'is:nor 
ME minat cill a final Sentence be obtained, and Execution thereupon, when the . 
kitence is Condemnator. ho 
l u; k-Proceſs 18 a0AGi0n ſuſtained by a Judge;that thereupon either an AF. or defi- 
nds ee Serte-rce may follow; For all Dilatory Exceptions are proponed in theſe 
Was, No Proceſs for ſuch a Cauſe 3 and therefore an Action not ſuſtained can- 
ve | 2a P:oceſ y though in vulgar acceptance, : any Summons when but called by 
\CiGerk, and appointed to be ſeen, is called a Proceſs, RE: 3 EE 
TERAn bf ance is that which may be inſified in at one dyet or courſe of Probation,whe- 
"Wit be inftantly verified at the firſt Calling, or a Term be aſſigned to prove z 
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For whatſoever cannotbe proven at that Term, cannot bein that inſtance; ſting: 
there cannot be more AF. of Litis-conteftation than one, for obtaining one Bg. 


Ye. $4 


. creets And if there be in the ſame Summons more points, which cannor be 


venatthe ſame Dyets, the Libel doth contain'wapy 4Ziops,, upon which many 


Acts and. Decreets will, proceedat divers times, - ik cv 6 OY 
| 23. A Pleacontains wore than one Proceſs, viz,all.that is done until the Parties di 
fully acquieſce and mliſt no further: Therefore. if a-Decreet be. Suſpended, g 
_ReduRtion Intented, the Plea is.not:ended, but: is ſtill depending trom the firſ 
Judicial AR, where the Defender doth or ſhould appear,till the Parties acquieſce, 
But a Supplication og Citation doth not nmake;the dependence: of a Plea, bur the 
Intention thereof; And ſoan Action is faidtobe {rtented and Depending. 
24.4Fions before the Lords of Seffion,are either in the firſt or ſecond Inſtance, An 
Action in the firſt I»ſtance, is either Suwmar or Solemn. A Solemn Action is that 
which proceeds expreſly inthe Kings Name, ; and: hath no Execution till Parties 
be heard, ,or be contumacious» And ſo a Symmer Action is that which wani 
theſe Solemaities. | 5 ; | 
25. A Summar AQtion is of two ſorts 3 Thefirſtis. that which paſſes by aBill, and 
a Citation thereupon by an Order of the Lords, without palling tte.Signery 
Such are complaints againſt Members of the Colledge of Juſtice, eſpecially, ig 
that which concerns-their Imployment and Truſt. Such allo are complaints ys 
pon contempt of the Lords Authority ; as when Parties proceed to Execution, 
where there is a (top or Suſpenſion given-; or! where an Inferior-Judge proceeds 
after an Adyocation duly intimat 3 Or when the: Zords appoint Reaſons of Ad. 
vocation, or the Principal Cauſe to-be diſcuſt upon the Bill; Or when a Cauſe 
is ordained to be diſcuſt upon a Bill of Suſpenſion. Theſe, and generally all cam 
plaints ſuper atten2415 aut innovatis lite-dependente,proceed by Bill and Deliverange, 
without a Signet Summons, and go not to the Roll 3 nor is there any further 
time zo ſee, but upon the fight of the Bill and Deliverance, the Party is to An» 
{wer atthe next Calling ; and ſo the matter is diſcuſt by the Ordinar upon the 
Bills, or ſummarly iz preſenta, if the matter be important or atrocious, | 

The other kind of Sywmay Attions, is, when a Charge of Horning is obtain- 
ed upon a Bill without Citation or Sentence g ſuch are Hornings granted Sums 
marly by Statute or Cuſtom. By $14tute, ſeveral As of Parliament ordain 
Letters of Horning to be dire & Summarly ; ſo Horning is dire againſt Lifcren- 
ters, to. uphold the Liferent-Lands and Tenements, in the caſe they received 
them 5 So Heretors of a Paroch are ſummarly charged to meet and Stent thems 
ſclves for Building or Repairing Kirks, or Kirk-yard Dykes, By Cufftow, Charges 
of Horning are granted in ſeveral-caſesz As 1, For the Kings Revenue of what 
ever kind, 2. For payment of the Commiſtioners to Parliament, 3. For pay: 
rang of the Lords of Selſion their Comtribution-mwoney out of the ſeveral Bene 

[ 

Theſe Hornings are called General Letters,becauſe the particular perſons which 
may be charged, are not particularly expreſt »owingtim, but under a general de» 
ſignation, ' But ſuch as-are not apthorized ArA. or antient C»yffowe, had no; 

:&, but for ebtaining Caption:: for ghoſ# {cheaf:did not fall. And becauſe. 


too many of theie General Letters rreptiftsuſly. obtained, they are diſ- : h 


charged by ſeveral A&sof Parliament, and moſt firithzby the 13th A&, 24 Sep, 


SET} 


Park. x690. Wherein the Kings Revenue, and Miniſters Stipends upon Decreets. * 


of Locality, are only excepted 3 and Decreets of 'Poyygding the Ground are left 8 
before, | Yet there may be Letters of Horning ſummarly granted for Commiſſic- 
ners-charges, upon produGtion of the Atteſt of the Clerk-Regiſter, of their attel®; 


dance, and of the Atteſt of the Colletors of Supply, of the V aluation of the pats: 


ticular Heretors and Liferentersin the Shire. ' Letters may be alſo ſummarly d. 
re&ed, for the Contribution. aoney, againſt the particular perions ut 
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ſhe ſame: Neither can che late A&t annul the General Letters,, warranzed' 
be particular Sratutes,. to which this late AR bears no.derogation. _ ./ . * 

$8 The ordinar Solexrn Summons are ſuch as are intented before the Lopds,in the 
$7 1n#ance;. and theſe are called Ordinar ARions,in diſtinRion, from the Cauſes 
Shich come before the Lords, in. the ſecond Initance, by Advocaticnfrom Inferi. 
a Courts before Decreets, or by Suſpenſion or ReduQian after, Decreets, cither 
ofthe Lords themſelves, or of Inferior Courts, or of Cauſes firſt intented | before 
he Parliament, and by them remitted to the Lords 3 or of Actions remitted .by 
ePrivy Council to the Lords, which are found to concern the point of Right, 

therein the Lords of Council decline themſelves, and therefore oblidge nor-the 
Ld to diſcuſs them yet where the Council in matters of Ryot ,doth-demurr, - 
tilthe matter of Right be firſt cleared, the Lords uſes ſummarly.:to diſcuſs the 
pint of Xight, upon recommendation of the Council. 12.5 EY 
47. Ordinar Actions proceed not by Brieves,but by larger Summoniywhich there- 
rearecalled Libells, They are called Summons, 4 Summonendo, becauſe. the 
Fxecutions thereof advertiſe the Defenders to appear, and anſwer thereto, at the 
= therein preſcribed. Theſe Executions are alſo called Citations, 4 Citando, 


Ir " - 
” 1") Ir VK-S $6 trek f RAT 
LS I —_ + Re i b. be POWs | » 
ps” 52 - 
4 - 
etal 


e:: Neith 


4.0 
S. 


ry 


tecauſe they haſten the Defegders appearance $ Which name ariſes from the an- 
tent Rowan way of citing Parties, when the Complainer, without eAuthority 
ow a Judge, required bis Party to appear befare a Judge, who might hear and 
&tcrmine their controverfie, and if he refuſed he might compel him, if he had 
Won: firength and aſſiſtance for that effect. But this courſe hath been long 
ince laid aſtde, as being apt to beget breaches of the peace ;z and in place there» 
fummons by Apparitors have ſucceeded ; wherein there muſt be ſome Certifice- 
p, which may rather induce the perſon Summoned to appear, than to fall 
der theſe juſt Penal Conf: quences upon their Contumacy, Theſe: Penal Con- 
kqvences being declared by the tenor of the Summons, are therefore called Cer= 
lcations Becauſe the Judge doth aſcertain the Party called,and not compearing, 
mat be will doin that caſe. 
9.A Certification-is neceffar in all Summons. for it is the ſting that gives them efh- - 
ay, without which they would be eluſfory : Yet the Certification is not always 
the equivalent of what is demanded by the Summons, but is partly Penal, exceed- 
I what is demanded in this, that Summonsdo always bear or import, that the 
Party is cited to hear and ſee it found and declared, or ſufficiently inſtruGed, or to. 
eproven, whatin Fat is alledged, and whence the Concluſion in Law is infer- 
rd; But yet the Certifications do oft. times proceed without any Probation, 
29. T he great Certification in the Raman Law,in Real AQtions, was by their Pri- 
ws Decretuz, whereby the Purſuer was put in poſſeſſion of the Right he claim- 
d without any Probation, and did enjoy the fruits thereof, till the contumaci. 
% Party did. recover the ſame by way of Action 3 wherein if he ſuccumbed, the. 
md Decyeet excluded him for ever. The common Certification in Summons or 
Ineves, by the Cuſtom of Erglard,is, that the Party Cited, and not Compearing, 
Wil be Ozi-lawed 3 whereby he has no more the berefite of Law, till the Contus» 
Ky be purged - But no Sentence inthe Cauſe can proceed, by their common. 
Ww.till the Party purſued be fiſted in Judgment before the Judge and Jury. 
0. The courſe which our Cuſtom did of old follow againſt Contumacious 
atties, was this. By the firſt Citation, they were condemned in the Pur- 
| hers expences, and Amerciat in a Fine ro the King: And by Conruma- 
'W9At the ſecond Summors, they were again condemned 1n the Purſgers expen- 
Wand a greater Unlaw tothe King, v7z. the double of, the firſt.. - And ifthey 
 E®nnued contumacious at the third Citation , they were condemned in 
t- {txpencesto the, Purſer, and the Yuadruple of the firſt Amerciament to the 
WS: And then did the Judge proceed in the Cauſe 20 do Juſtice, and the Pur- 
Ewas puc in Poſſeſſion of the Lands in queſtion, till he were ſatisfied of his. 
ences, and the Kings Unlaws were payed 3 or in the poſſeſſion of Moveable: 
| E 3 | Goods . 
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Goods for year and days But if the Contuimacious Perſon had not Land oor” 
Goods, he was to be Out-lawed and put to the Hors, Part. 1449. Cap. 29. This 
hath been introduced in'imitatiun of the Cuſtom of England; Bur by the Statute, 
It was only temporary. £.% Ws net OT | + 
31-Our Cuſtom,now paſt memory,hath come toacouiſe far nearer Material Ju 
fiice, in Civil Cauſcs 3 Butthe Secret Conneil and Fuſtitiary fuſtain no Proceſs a. 
ainſt abſents,but do only grant Certification agaivſt them,declaring them to be 
Foptitve, ; whereupon they are Denounced,and are to be taken by Caption, and 
thenthe Principal Cauſe ceaſes, till they be brought perſonally to the Bar, Bur 
the 'Seſſſo» proceeds to do Juſtice againſt Parties abſent, and determine the Rel. 
wancy of Summons or Bills, and admits Inſtructions, thereof, or gives Terms tg 
provetheſame by Writ or Witneſſes, and Decerns and puts the Decreets to exe. 
cutionz whereby the Purſuer enjoys the Profits, till by Reduction he be putin' 
mals fide, by production'ofa. clear Probation of the Contumacious Parties Right, 
But ifProbation'be by Oath, whatſoever point is referred to Oath by the Summang, 
if the Contumacious Party be cited by a Meſſenger of Arms, perſonally appre,' 
hended; or itlatent, vagrant, or in a place where there 1s no Jafe acceſs, being 
cited at the Mercat-Crols, and if out of the Countrey, at the Mercai-Croſs of 
Edinburgh, and at the Peer of Leath : In any of theſe caſes, if the Party cited be 
abſent, and the days of compearance be paſt, he is holden as conteſt; Thatis, the 
Law preſumes he is conſcious ofghe truth of the matter of Fat referred to his Oath, 
ahd'therefore forbears toappear and Depone, and ſo he is holden as it he did De- 
pone and confeſs that which is reterred to his Oath. Hence it appears that in theſe 
Summons, there are two Certifications : The one is, that if the Party cited appear, 
' not, the Lords will proceed to do Juſtice as if he did appear, which is underſtood 
when the Summons bears with Certification, and when there is no mention of Cer- 
tification it is implyed, for it is rather an AR of exa& Juſtice, thana Penal Cer- 
' tification - The other Certification is ſpecial, according to the nature of the Suns 
mons. | 
There is a third Certification of great import, in Summons of Redu#on and. 
Improbation ; By which Parties call for all Writs whereby their Rights may be 
queſtioned, with this Certification, that if they be not produced, they ſhall be re- 
pute and holden as falſe and feigned ; "Upon this preſumprion of Law, that they 
are kept up fraudulently, forthatif they were producedgthey would be proven to 
be; taiſe and forged: which is pr eſumptio Juris & de Fure,and admits not of a cof- 
trair probation, that thereby mens Rights may be ſecured, and an end put to 
Pleas, But this Certification operats only as to the effeR ſuch Writs may have + 
gainſt the Purſuers Rights, whereupon the Proceſs proceeded, 
- There isa fourth important Certification, whereby when Parties purſue, anddo 
not inſ6it, the Defenders take Proteſtation againſt them, that no effe& may follow. 
. upon'that Summons or Charge, ti]] a new Citarion or Charge; But becauſe that 
would not ſopit the Plea, therefore the Defenders raiſe a Procels againſt the for-. 
mer Purſuers, to inſiſt, with Certification never to be heard thereafter in that Plea. ' 
+32. The firſt diviſion of Summons with us, is in Priviledged and nt Priviledged, 
Priviledged Summons are accounted all fuch,as require aBillto be paſt by theLords, 
upon ſome ſpeciality. All theſe Summons bear at the end of them, &x deliberation 
P.- DominorumConftlii.TheWriters to the Signet are comprehended in thelofticutiondf 
= theColledge of Juſtice, and are authorized to ex pede Summons which had not the- 
Þ> accuſtomed Brieves of the Chancery, wherein their Stiles by Cuſtom came to be 
known:and they are every year publickly called;and commanded to keep the 6 
cuſromed Stiler,and are cenſurable if they do it notzthe matter 'and orderbeing al-. 
- - waysthe ſame, though they be not tyed to particular words, as they are tyed in the il 
kt Brieves of the Chancery, But if any new caſe be propoſed to-them, wheredt i ® 
Ee) y have not an agrrifomed Stilez they ought to preſent thEfame by Bill, that the! 
_ 9; (ug me by Bill,that the. 
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mdr/put not Parties to trouble , upon grounds altogether Irrelevant: Theſe 
Simmons are like the Rowen Adions, fpreſcriptis verbis , for which 
ere was no namenor form acknowledged in the Law, but from ſpe- 
ol matters of FaR and Circumſtances , Interences of Law, or equity 
"were deduced , although” the ſame could be aſcribed to none of the Titles 
of Adttions in that Laws Such alſo were their A&iones Zxtraordinarie, 
And therefore in ſuch caſes, the Writers ought always to begin with a Dedu# 
fon of the Matter of Fa&, and thence infer the Point of Right, and thereto ſub- 
joyn the Amhority and Command. But in arpriviledged Summons, the V Vriters 
gught to begin with the Authority and Command, as they do in all Reductions, 
a9d many other Summons. This is too much negleQed by lohg Deduction of 
Writs, though the Matter of Fat be clear, and may be ſhort z As when there is 
a Progreſs of Affignations, Intimations and Tranſlations, whereby- Summons be- 
come ſo large, that it is troubleſome and expenfive to give fal/ Copres, much to the 

judice of Defenders ; For thereupon, and upon the defeRive Relations and 
Reductions, where Fact is premiſed, Summons comes oft to be cutted by the Ad- 
yocats, and altered betore they be diſcuſt 5 whereby the Lords are neceflitat to 
admit ſbort Copies, and to ſuſtain theſe alterations, which in trig Law ought not 
whe admitted: And therefore Advocats were accuſtomed at the calling of Pro- 
fſes, to accept the ſame as proponed, proteſting againſt any alteration, .as being 
gitier unnecefiar, or as making in effet a new. Summons; ſeingas to the altera- 
tine» Defenders had not time to prepare their Defences, But the Lords are ſo 
areful. not to protra@t Proceſſes, that threy:were accuſtomed to permit Executi- 
ay tobe altered, 1f the Alterers would bide-by the ſame, as rr»uly done 5 which now 
pot to be admitted, whenthe Executers and Witneſſes do Subſcribe, and no 
tteration can be without all their Subſcriptions : Yea the Lords do ſometimes 
mm Summons from+one State:to-anotherz 'as Attions of Contravention are oft-. 
times turned into Actions of Moleſtation, where the caſes inferring Penalties 6 
(ontravention 2re not clear z They do alſo fuſtain Charges defeRive in any for” 
mlity, as ordinar Summons. *. , | 
The next ground of priviledged Summons paſſing by Bill, is , where the King 
re- WW tath intereſt, as in all Gifts flowing from the King, and in Improbations. But 
& tecbief Ground of Bills , is , when theordinar Requiſtts in Summonsas to Dyets 
to I ud Tabling ofthem, conform to the times ofthe year and quarters of the King- 
20- 4m, and the gays of the week,upon which the ſeveral Kinds of Proceſſes did 
to proceed, were craved to bediſpenſed with. There is now no neceffity of a 
+ © Alon that account, becauſe a new Otder- is-introduced by the Att of Regula- 
By. Bill warrants were craved for Sammons without Continuation, and 

fewer days than is ordinarly required 3 And ſeeing theſe Bills paſt of courſe, al- 
ow © fot all Summons came fo to be paſt - wherein the Secretarys ſervants did concern 
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wat BY femſclves, 'that many Bills might remain at the Signet, upon which Summons 
or- I vere; oft renewed. © | | 

2. \ 33: For Remeeding theſe Inconveniences, the Lords by an AR of Sederwnt, 21; 
ed, Joe'1 672, did determine what Summons were to be priviledged, as tothe Dyets, 
ds, © daring that gone ould be priviledged, either by the Zords Deliverance, or 
one. © berways 3; except Removings, Recent ſpulzies, and Recent ejeFions ( where, 
of. | FKecerr, is underſtood; ſuch Summons as are execute within fifteen days.after 
the. | ®amirting of the- Deeds ) latruſtors and ſuceedi ng in the vice of Perſons removed, 
be (auſes Alimentary Exhibitions, Summons for making Arreited Goods forthcoming, Tranſ- 
is. ings, Pordings of the Ground, Waknings, ſpecial Declaretors, Suſpenſions, Pye- 
| 4 wtys and Tran/juvepts. Of which, Recent: ſpuilzies and EjeGions, Intrufions and 


W Wredings in the vice ( whichin Deed are all Spui{zies, thoughnot of Moveables ) 
ER piiviiedged on / Fifteex days 'warning; and the reſt on Six days. Bur they 
the prohibit any ſhorter Dyet for the firſt Citation, declaring that all other Sum? 
= | 0 » ſhould. abide Twenty one days warning; ' And further declared, the ſecond 
;- I Mnonsto bealways on Six days; Except un; Proceſſes againſt the Inhabitants of 
FT | | _ Edinburgh 


Edinburgh andits Suburbs, who may be Summoned forthe ſecond Citation upay 
twenty four hours: And they declared all theſe to be priviledged, whether thay 
wereany Priviledge contain'd in the Summons or not 3 . and declared all othy 
Priviledges paling in conrſe,periculo petentinmw, to be Null. | 

Since this A&, Adjudicerions are by AR of Parlfament introduced in place o 
Appryſings , which paſs upon one Citation , and are Priviledged upon (ix day, 
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where Parties are near : as likewiſe the Adjudication of the Eftates of Bankrupts:tg $/ 


ſuch as upon Rovp, do Buy the ſame; or to the Creditors by Diviſion , it Buy. 
ers be not found to offer a Competent Price. | 
34.Before we come to ſpecial kinds'of Adtions & Summons, with theirForms 
our Cuſtoms ; lt is fit to give a General View of the Diviſions of Actions bythe 
RomanLaw, and their particular Actions may come in, as they may confirm 
clear the Reaſonableneſs of ours: It will beneedleſs to ſay any thing of their&. 
Qions, which relate to ſuch Rights as we have not g as the whole Matter of Se. 
vitude, Lib:ytiniſm, Manumiſſion, and Patronage or other Succeſſion, which Way 
not by their Law, butby the Pretor, whereby the Succeſlors were not called 
Heirs, but bonorum poſſeſſores ;, or of that Irrational Extention introduced by Ju. 
ſtinian/in the Novels, whereby all Cognats of the Maternal Line, were equally 
brought in with the Agrats of the Paternal 5 which with the Actions ariſing there 
On, make a great part ofthe Roman Law. | | 
35. The moſt general Diviſion of 4&ions by the Rowan Law,is expreſt in thels 
words, omnium Ationum, quibus inter aliquos,” apud Fudices arbitroſue, de quacyns 
que re quaritur, ſumma diviſto in dua" genera deducitur : aut enim in Rem ſunt, af 
1n perſonam. 5. 2, In#. de Afionibus, | L, 25. ff. 'de Obligationibus &- 'þ 
ctionibus, This. Diviſion is taken fromthe Rights, upon which Actions are fours 
ded, which they divide into Domwiniow and Obligation- And to the ſame purpale 
_— divide A@tionsin Vindication of things, and in CondiGion of what is due by Ok 
zgation s. . ; Fe: 
' 36. They have another Diviſion of Aftions from the Authority whence they are 
Allowed or Inſtitute : and fo all Agionsare either Civil or Pretorian. Civil 
Qions are theſe, which ariſe from their Civil Law, as diſtin& from the Pretoria 
Law: The Civil Law » | was the Law of the Twehe Tables : and their Actions 
Zegis, had all exa& Forms, and there could be no other Aion, but under 
theſe Forms. But theſe were very: Defective of what was Neceſfar, and there 
fore the Pretoy ſupplyed the ſame by Addition of New AGtions, which weref 
ſtabliſhed by the Edictuw perpetunm : Yet the Forms continued bothof the Old and 
New Actions, untill at laÞt they .-were:Aboliſhed Cod, lib. 2. tit. 58. Tet though 
the rigour of words was removed ,3the Species and Tenor of the Attions remain'd, 
and have particulaf Titles and Names, except the Aion praſcriptis verbis, which 
Is a general Name. | | 
37.But becauſe both the Ci23l and Pretorian Aftions were too narrow, another 
diltinQion arole inter actiones directas &- utiles: Theſe actiones Uriles aroſe from the 
parity of Reajorn, and were founded upon the Reaſon of the Law, but not uporithe 
words of it 5, ſuch are all the actiones contrarie,' tor inſtance actio tutele is directa, ts 
gaioſt the Tutor, to Compt and Pay , but actio contraria tytele is for the Tutor 
againſt bim who was'his Pupil, for hisneceſſar and profitable Expences. 
38.They had alſo another Diviſion of A&tions,viz.into theſe which are reiperſeas 
forie, and theſe which were P ewales : The former reached only to the true lite 
reſt.of the Purſuer 5. But the Later . extended it above the true Intereſt, ſuchs 
are rhe Actions #7 quibus inficiendo. Lis crejcit, in which the double value, ang.'& 
thers m which the Quadruple value of the true Intereſt is decerned. | 
39. T hey have another Divifion of Actions in Teevporary & Perpetual;and in theſe 


which are Competent to Heirs,and notrompetent to Heirs; and in theſe which itt 


' Cqmpetentagainſt Heirs ; and nor Competent againſt thew: They have allo3 
DiftioQion of Actions in Ordirar.and Exiraordinar. They diſtinguiſh alſo between 


Ordinar. Actions, - and: Interdicts which concern Poſſeſſion only, and dar E* $ 
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dw holly uporCitatian andCoguiion,butby way ofCommand orPtohibition, 
C Fclobedience whereof infers contempt” and puniſhment, and the Deeds done 
bee W-@anteair therets, are annullable, | | 
Pi. Of all theſe diviſions aud diftmRians of Agions;there is very little uſe for 
of ie cuſt 00s, Except the'fieſt:; and that ſame Aﬀions which are of a Criminal. 
anure.reach. no further than che Actors; as Vitious Intromiffion which is a general 
PolfreTiue;or behaving as Heir by Itromillion withHeithip Moveables, or with 
the Kents of Lands, whereunto they might have ſucceeded, and which are to be 
proyen by Wuncllcs, ſhould got give ARien agaiult the Intrometters Heirs or 
wceellors, any. further than in what the Defun&t was profited. 
4. The Romaszs had another diſtintion of AGions,into theſe which are bone f- 
Þ, aod theſe which are &rifi Juris, Atienes hone fidei verſantur in tutelis, fi- 
ie, Mandats, relas empiis wendilts, aitionibeus locati conduds, negotiis geſtis, 
atone depoſtti, commudati, pigroratitia, familia Erciſenndes, communi dividundo; 
Rgſcriptis verbisg qua de eftimato proponiter, & ta que ex permutatione conpetit, © 
Wperedztaiss petitiove, The reſt arc firifs Joris. : The rife of this diftinQion 
yas from the Formulz; Al Ations which bad an exaQt Formuls,wereftrif9i Juris, 
Wahl which had not, were boxe fidez, according tothe accountgiven by Se. 
rand Cicero, . But afterward the formule being taken away, it was much que- 
loved whereap the difference then Rood. - It was dlear, that in a@ionibas ſtrid] 
ws, 00 exception was competent, but that which was proponed in Litz5-con- 
lfgtiov; Butin aZionibus bone fidei, exceptions were competent thereafter, and 
mohs be ſupply ed by the Judgey Thereby allo Annualrent was due from Delay; 
be in eFionibes ftrifs Furis, only from Litis=comteitation, Yet the contraverſie 


(het ought ſo to jnlift, ashe would allow bis Party in the oppoſite Ati- 
% whereof the Judge ated ex bono &- £quo, 28 an Arbiter z And therefore theſe 
Wions were al called Arbitrary ations 3 but he could not ſo proceed in at7io- 
wes PriG3 Juris : which agrees with all the former actions, except iz Petitione 
Hareditatzs, where there are no matyal Preſtations, favein Familiz Erciſcundls + 
Tet "apr added that aRion generally rather by 'bis authority, than by the 
Wableneſs of the nature of the aQions. | | | 

| 42, The Rowavs had another ſpecial kind of ations, which they called prejudicial 
Mons 3 Whercby Queſtions were moved and determined, whether any perſon 

was Free, or a Servant, or a. Libertinez; or when the Queſtion was, who was 

Wako or Mather of a Child, as when a Husband denyes-the Child born by 
s Wife, to he bisz or denyeshber to have been his Wife; or contrariwiſe, when. 


{Woman contends her birth to be lawful, gotten of her Husband 3 wherein, if 


the Woman made intimation that ſhe was with Child, and the Husband'noriany! 


other in his name denyed not that jt wasby him, the Husband could not thereaf- 
ter refuſe the ſame or if after Divorce, the queſtion ſo aroſe, which was only 
Qmpetent to the Husband, denying the Divorced Wife was with Child by 
dim; io that caſe, unleſs the Woman had. intimat, the Husband might have 
ion to prove the Child was not hiss. The like aQion is betwixta Child 
daming to be the Child , or lawful] Child of a Father 3 and a Father, 
patepding the | Child not to be his Child, or lawful. Child. It is alfo 
Ompetent £0. the Mother, or other relations of the Child,;in name of the Child. 
theſe actions were called prejudicial, becauſe they were not contravertable 
by any other perſons, and therefore noCol/ateral intereſt could give ground to al- 
kilee perſon to be a Servant, a Libertine, or a Wife, or a Child, albeit the con- 
Tanerce thereof wee prejudicial to them; becauſe the Law allowed them not to 
* 1; wiul contrediGors in theſe points ; but what was holden and repute was 
ly But in many caſes, one action or queſtion may be prejudicial to a- 
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nother, that is, may be firſt determined, but all Parties having intereſt may b 
travert the ſame. | | . 2 - 
Albeit theſe Prejudicial Actions have riot by our cuſtom, been brought in gue 
ſtion 3 yer there is no ground to doubt but they would' be followed for their's. 
quity and expedience.' 'And albeit weallow no Annhalrent, but where it is ſpe. 
cially appointed by Statute, or by conſent of Parties, or in way of Penalty, >) 
ther make we difference of exceptions, as to the time of proponing the ſame 
Yet Judges ſhould have a greater latitude, and the'Lords may the more exetce 
their Officrum Nobile, in actions bone fidez, than in theſe which are fri&i Juris 
43.To come now to the kinds of actions competent by Law and Chſtom with'y 
they are very few which have ſpecial names, when compared with'actions inthe 
Roman Law : For even after the taking away of the ſtrict terms of the Formyl, 
all their ordinar actions had known names'; many whereof aroſe from the Riphts 
whereon they were founded, as Rei Vindicatioin Property 3 Adio Confeſſoria 
Nepatoria in Servitudesz and upon Obligations and Contrafts, as AGio ex Sth 
latu, Empti & Venditi, Locati & Condu8i, Mandati & contra, 'Depoſiti & contrg 
pro. Socio, Adtio Tutele, &c. Allo many peculiar forms of Actions were derioiniti } 
from their Authors,as 4&#io ex Lege Aquilia, AGtio Publiciana, Panliana, ex Senaims tha 
C onjulto Macedonianu: And ſeverals had their names from the name or init] 
words of the Ediflum Perpetunm : Yet we have Actions ſufficient for ——_— 
ſameends, 1270 ad 
44.It were tobe wiſhed,and not difficult to be obtained,that Summons did mot 
expreſly relate unto the Rights whereupon they are founded, under their Leoy 
names and Titles3 and that the Sryles.were accommodat thereto, "whereby the 


we” 


needed not ſo long narrations of matter! of fa&; but the very mention' of th 
Right would give ground for inferring the concluſions defired: which hath n 
been accuſtomed in perſonal actions, but theſe generally have been Libelled's 


aGiones preſcriptis verbis, wherein the matter of fat is firſt deduced, and thenths hel 
matter of right is thence inferred 3 After which. follows the ill of Authority, MWaltec 


commanding the Parties purſued to appear, to hear and ſee the premiſes verified 
and proven, and then decerwed, conform to the points of Right inferred. * *; 
45.The firſt diſtinRion of Ations with us, is in Perſoral and Real, but not asthe 
termsare taken in the Roman Law : For that diviſion,ag is before expreſt,is ſtretch: 
ed to all Actions ; But with us, Rea! Actions are only ſuch, wherein the ground 


of Lands, or the profit of Teinds are craved to be Poynded; ſuch as Aions for Dow: 


Poynding of the Ground apon Infefttments of Annualrent; for Feu-duties; for Not 
eniry-duties in general Declarators 3 or for Avails of Marriages; or upon Eccle- 
fiaſtick Penſions, for affeRing Teinds and Benefices. ' But we make not uſeof 


the name or nature of Vindication, whereby the Proprietar purſues the Poſſeilor, i th 


or him who by Fraxd ceaſes to poſſelsy to tuffer the Proprietar to take poſleſſion 
of his own, or'to *'make up his dammage by his fraud. This part of the At. 


on is rather perſonal than real, for reparation of the dammage by the fraudulent ſe % 


quiting poſleflion : Yea, the concluſion of Delivery, doth not properly atile 
from Vindication, which concludes no ſuch obligment on the haver, but only to' 
be ®aſjzve, and not to hinder the Proprietar to take poſſeſſion of his own 3 where 
in the Kowars were ſopreciſe, that none could vindicat, but he who prov'd his 
Right of Property : And it was not ſufhcient to recover his Poſſeſſion, till the Wire 
Prior gave Adtion to him that pretended that he had acquired by Oſacapiony tor4 
though che time was not compleat : But they did not own any perſonal obligate, | 


on upon the haver, We have ſhown before ( /ib.1. Title Ref7itution) that there 88: We] 


Real obligation upon Poſlefiors, not having a Title ſafficient go defend their Pok,: 
ſcion, to Reſtore or re-deliver, not only to the Proprietar, but to the Law 
Poſſeſſor: Which 1s alſo contonant to that common principle of the Rowan Law, 


ſunm. caique. Yet 1n our Rea! Actions by Poynding of. the Ground, there i 
nothing Decerned againſt the Poſleſſors perſonally, but only not to impede & .M 
Pojndine > 
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y 563 
wing of the Ground : Therefore in all other caſes, we proceed upon the 
We! Obligation. But we have other Actions, which we neither account 
ene nor Real, ſuch as are all Declarators, wherein there is nothing concluded 
ring any poſitive deed of the Defenders, but only Declaring the Right to the 
zer, upon which he may inſiſt by Petitory or Poſſeſſory Judgments. 
i6There is alſo a diviſion ofAcions,in Principal Aftions,and Attions Acceſſory. Of 
laſt fort,are Exhibitions, Transferrings, Iranſumjts, Attions tor Diviſion ot what is 
OMon, 

17. The more full divifionof Actions with us,isin Actions Declaratory, Peritory, 
WDoſeſorg, Declaratory Actions are theſe,wherein che Right of thePurſuer is craved 
whe declared,but nothing isclaimed to be done by the Defindin But the cet is, 
rin Peritory or Poſſeſſory Actions, the Defender is excluded from any defence 
ut might bave been proponed in the Declaratory Aion, Petitory Adtions are 
teſe, which proceed wichout a Declarator for eftabliſhing an intire right inthe 
hadfuer, whether it be Real or Perſonal ;, ſuch as the Reſtitution or delivery of 
loveables , and all Poyndings of the Ground, Theſe Actions are alſo called * 
witory Judgments, not from this, that ſome+thing is clatmed from the Judge, bat 
ka (omethiog is claimed to be done or permitted by the Defenders: and they 
wend to all Perjonal Attions upon Contracts and Obligations of all forts, where- - 
1 Mano regard is had to Poſſe//ion, Poſeſſory Actions or Fudgments are theſe, where- 

aan abſolute Right is nor inſiſted for, but Poſſeſſion is claimed to be attained, 
waned, or recovered : Such as Actions of Spuilzie, or wrongows Intromiſſion with 
lorGbles ; where the Purſuer. needs not prove an abſolute Right, bur a lawful 
"| Wh, for ; Or though the polleſſion at the firſt was vi, claws, or precario, yet it is 
| good Title againſt any DiſpoſſeSion, excepr by Law or Conſent; Such alſo are 
lations for Mails and Duties by perions Infeft; or by Diſpoſitions, Aﬀignations, 
| n Mioprifiogs or Adjudications without Infeftment, or upon Arreſiment : For all 
the the proceed upon the Right of the perſon Infeft 3 But Actions for making Ar- 
ity, Miſted Goods forth- coming, affeting perſonal Debts, are not Pofſe/ſory, but 
{ Wtitory, Theſe Poſleſſory Actions require a Title in Writ: But there are 0- 
* MWiers that require no Title, but only Poſſeſſion, ſuch as EjeFiorn, Intruſion, and 
kceeding in: the ice of parties removed, _—_ 
'B The Summons on Actions Declaratory are called Declarators z and ſuch Actioris 
ind Mmy be purſued tor inſtructing and clearing any kind of Right relating to Liberty, 
for MOwinior, or Obligation z But they uſe not tobe raiſed or infiſted on, where there 
ty, Mino Competition or pretence of any other Right: Yet Parties may call any whom 
le - Lars the Concluſion being to hear and ſee it Found and Declared gwhat 
of Wi Party had ſuch a Right 3 And it the Parties cited pleaſe, they need not appear, 
flor, Wi'they conceive not themſelves ta-bave any pretence of right g for they will have 
dther prejudice, than that they cannot pretend to-have had any right to the 
\U- wr in queſtion at that time, till they reduce the Declarator, which they may 
ent Wally do if chey bad lawful Defences, the Declarator being in abſence. 5” 
' Az Declarators may be. in all points of Right or Poſſeſſion ; fo in ſome. caſes, 
" Fitey muſt be before Poſſeſlory Judgments can proceed, as Declaracors of Right 
{Property, or Declarators of Redemption of Wadſets, &c: | 
In all Declarators, the Purſuers Title muſt be Libelled and inſtructed before 
6 Proceſs, if it be in Writ, even though the Writs were- in the Defenders hands $ 
ing Eitregularly the Purſuer ſhould have firſt purſued Exhibition of che Writs, on 
gat, Wikich he was to found, ifin the hands of a third Party, or evea in the hands of 
e 83; $ Defender in a Principal Cauſe : Yet if he Libel that the Writs are in the De- 
Pole. Mfders hands, and Cite him perſonally by a' Meſſenger, or inſtruct his having by 
awful. n: The Lords may (uſtain'the ſame: amongſt Declaratory Actions, Rſeaſe 
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Actions are comprehended, by Reduction (not of Decreets; for theſe are not 
Einar Actions, .but come in only in the ſecond inftance. } | 


he | P ſe ſhall nor here loſiſt in the nature 


* - 


or tenor of all theſe Declaratory Actions 
"Rs PIO 


Shs EB I Mas: 7 ED ae an 8 ale EN FR, da SEES, OE "PIO I COTE #-Ef Ef SIT AT OE, + © 5 PR OR 0 TIS 7"'N \ 
PE OR es Re LJ 4 io Ca NEW FO 2; 3 ET SET ITT are te F I Oey FT gt ok wo; ee ae” tee 
a4: W } F ; by” I" EY: ee 
| $A © ; | - , © Boe, y5 
| , | . » ; I 8 20 
] Inſtitutions of the Law of Scotland. Lwtb;{ 


bur ſhall only touch theſe that are of a more (imple nature and common ſtyle. 
This is to. be obſerved: of all Declaratory and Reſciflory Actions, that the jill 
of Authority , commanding the appearance of the Defenders, and the Title of 
the Parſuer, ought to be in the firlt place, without premifing relations of Fact, 
48$_T here are other Summons that vulgatly are called ſpecial Declarators; which, 
ace not- Declaratory, but Petitory. viz. ſpecral Declarators of Eſcheat,or Non-eq. 
try: Becauſe the Denunciation ot the Detender having been inſtiucted in the 9ege,y/ 
Declarator.all hisMovable Rights are thereby declared to belong ro the King or his 
Donatar; Atter which he may Purſue for Zxhibirion & Deliviry oft Movable 200ds, y 
or of the Writs inſtructing the ſame, or of othier Movable rights,or for payment i ®! 
of the Movable ſums tall:ng under Eſcheat, before any Judge competent, Ang Ni 
likewiſe atter gexeral Declarator of Non-entry, the Superior or his Donatzr Fi 
may purſue in all Poſſeſory Judgments, as-if he were Proprietar, until the Her 
be entered : In all which there is nothing Declaratory, | be 


A Ey 
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Deciaratozs of 2operky and Dupertozity, 


Eclarators of Right proceeded of old by the Breive of Right, which 
; is now out of uſe : And even the Actions of Declarator of Right qgÞro 
# perty.of Lands, is little in_ uſe; But in place thereof Rednltionf and Mi? 
' Improbations are accuſtomed, wherein it is not only declared, that-rhe Wh 
Purſucr hath Right, but alſo that the Defender hath no Right, and any Pretence IM Pf! 
he hath & reſcinded and declared pul or falſe, The difference of which, is, that 
in, Declarators of Right, Terms are competent to the Defenders, upon anterigr 
or. more formal Rights. than the Purſuers, which may bring the Cauſe as ſoon t6 
a Concluſion, as by. Reduction : But in Redwt#jons- containing Improbation, ll 
the Defenders Rights muſt be produced, and there-is-ordinarly no Litiſconteſti» 
tion, bug. only a. Diſcuſſion and: Determination: of the Rights procuced by both 
Parties - For there is in the Summons of. 1-»probation a Certification, that what-M . 
ever-Rights arecalled tor, againſt which there is areaſonlibelled. are to be dedeſl . 
red. falſe and forged, if they be not produced at the Terms aſſigned for prod 
' Rion thereot : which Certification by our conſtant: Cuſtom is (6 ſtrong, that 
though. the Detenders be ablent, it-cannot be recalled; and' thereby it is much. 
7eterable ro.a Declarator, againſt which Parties abſent are ezfily reponed; and} 
ohs..7 they do, Compear and be Decerned, yer -upen' new Evidence withoit ? 
Fraud, the. Decreet of Declarator may. be reduceds: '2 
2.10 this: Summons of ,Neclaratox of Property, the Putſters Title muff be lM 
| belled -: and:albeir a Charter and. Seaffo cled with Poſſtffion will be ſufficient ®* 
yer the eldeſt- Progreſs the.Puriuer Hath is moſt convenient: to'be' libelled'; adi © 
if the Progreſs be not full and {ufficient of it ſelf, if che Parſuer or his Authonlſ © 
Fofſcſſign have continued fourty. years;, by-vertue of the Titles required by ihe by 
A& of Prelcription z. The ſame muſt belibelled accordingly, and the continvateeſ} 
of Poſſeſhon by the: Purſuer his  Predecefſors and: Authors muſt in that caſe bell P** 


articulary libelled, v4&,.that it is.either by Labquring-or Paſturing, or by up | 
Firing of Mails and, Duties, which muſt be accordingly proven z and a Cirarioallf * 


muſt - at the Mercat-croſs againſt/all and ſundry having or prerending to have LK 
Totereſt, , and any chat. are ſuſpe@-ro-have pretenceot Intereſt; mnſt be partic 
larly Cited, or elſe a;Neclarator) willoperat- nothing: againſt chem; Albeit th, 
' Poffeſhon be: libeliled co be without Inverruption, yer that being Negative, . is pied 
{otned, winleſs the cqorrait be proven, and therefore needs no ' orher Probation” 
but yearly Poſſefſion of the Fruits-or Rents by-vertne of the Titles libelled,..- 3 x 
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of A This Declarator is very plain,and the Stile obvious, if the Pirſuers Infeſt- 
p Wencs and the Intefrments ot his Predeceſſors and Authors be holden of the King, 
f and be in the Purſuers own Hands, needing no aſliſtance by Poſſeſſion + for then 


the Will is premiled, and the Rights are deduced as the Puiſuers Tile, and the 
waciluſion thence deduced, that the Purſuer hath rhe only and irredeemable 
Right of Property. Bur if the Purſuers Right be holden of a Subje, the Title 
muſt only be the Infeſrmeat he produceth, and it muſt be added that he or his 
Anthors were in Poſſeſſion, by vertue thereofzand thar thereby ic became a com- 


q t Right of Property - And it muſt be added, that thereby he hath good 
$, jght co prove, rhar he, his Predeceflors and Authors, from whons he derives 
iy tight, had the Heretable and Irredeemable Right of the Lands and others in 


eſtion, anterior'to.any Right the Defenders could pretend : whereby the Pur- 
= Mo will get a Term to prove, and-Incident- Diligence againſt his Authors and 
hets Havers of the Evidents, | 

"z, Declarators of the Right of S«perzorsty differ nothing from Declarators of 

- I Property, but in fo far-as concerns the Vaſlals, againſt whom alſo it will proceed g 

E vticieby they will be obliged roproduce cher Rights, Theſe Declarators being 

ſbclear, and yet ſo rare, for the Reaſon mentioned, there needs no Stile thereof. 

5, The Detences competent beſide the O bjeRtions of the Informaliry of the Pur- 

faers Rights, ate the Detendersprior or more tormal Righes, or that the Pu. ſuers * 

i © Rights proceeded 4 now habenribac poteſtatem, as being Inhibite or Interdiced, 

orbeins. Fraudulent, or 2» curſu diligentie of the Detenders their Predeceſors 

ind 20d Auchors, or upon any. Diſpeficion or. Perſonal\Right granted by the Purſuer 

ti, i ® bis'Predeceſſors, ro whom he is. Heir or apparent Heir : all which are com- 

nee ff petent by-Exception, although they would not all be competent in a Poſſeſlory 
ka WY Judginene, Replys. and Duplys are competent pn- the (ame- grounds, 


or 
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ar Declaratozs of Redemption, 


"A Eclarators'of Redemption'are founded upon the Right of Reverſion Legal 
or Cotiventional, and the order'of Redemprionz which in Conyentio» 
| " nabRedemptions is by an-Inſtiument of, Premonition, premoniſhing.the 

FT. Wadferter ro receive the Money at a certain time and place, conforni 
W_ the Reverfion ; whith is rid; jeri,and muſt be pyncually obſerved, whether 
the ſame be Jone by the Reverſer or his Procurator, . whoſe Procuratory mult be 
Eown co the Nottar, and ſhowen to' the Party if required, which muſt be inſert 
AUthe Inftrumenr of Premonition, . And the Inſtrument of Conſignation mult be 
Bly according to. the Premoaition, and the Procuratory known, and ſhown 
called for; wherein the liquid Sums of the Reverſion muſt be offered : Aand;if 
ky the Wadſerter appear nor, he muſt be waited for from- Mid-day till Sun-ſer ; 
WA ﬆ one Hour is too punQual.a Term far, Conſignation ; and .whether he Com- 
ar or not, the liquid Sums muſt be ſhown to be in Bags, which at the view may 
ry ſome proportion to the Reverlion z But it is ſateſt co, ſort and place the 
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oney on 2 Table,. thatic, may quickly be cold, leſt. che Wadſctter. come not 


© 


+ l'San-fet,” It any" chingia the Reyerfion be nor liquid, an Ovligment:co, ful- 


0 ft the ſathe at the' fight of the Lords, muſt be offered with the. Money,,. upori 
4 * Renuncaation. ſufficient co denude.the Wadfetter, .and to. reinveſt che Rever- 


Hit - which Renunciatiog the Wadletter muſt;offer, becauſe it is his, Deed 4 aid 
th # i'oblig'd tor no more than what.is ſufficient ; and if the Wadletter have not 
EE Ketmiciation, and Grant of Redemprion ready before Sun:ſet ; orif he re- 

Me'ro detiver it,or to atcept:the Money and QUlgoene for what is a ©cy 


6: 
W-1 


: OE =» 7. % > "-< 
, *%, 
c * » a ©. 
4 - 
6 : 
5 5 . 
: _ 


"RD = A Cas See Ns” wok A " þ PRE EAN Gi we | EM PR OE 4 NE ci > 54 —_ MOTEL EY vey. ; ' wi oY! "TY ws 4 
566 Inflitutions of the Law of Scctland. 1b.” 


liquid Sum muſt then be Numerat and Conſigned, and thereupon Inftrumeny: 
muſt be taken, relating to the Reverſion, the Premonition, 2nd all rhe Pyiny 
foreſaid at the Conſfignation, | 

2. The tenor of a SUmmons of Declarator of Redemption of a Wadſer may hy 
tus: Our Willis, and He Charge you, that ye lawfully Summon B, to Compy 
before the Lords of Our Council and Seſhon, pox the —— day of ——_ 
next to come, in the Hour of Cauſe, with Continuation of days, To Anſwer 4; th 
inſtance of A, as having Right to redeem the Lands of 8c, by vertue of a Liyy 
of Reverſion granted to him, or whereto he has Right by Progreſs , whereby the ſaidg 
Lands are provided to be redeemed upon Payment or Conſignation of 8c, jy the 
Hands of &c, wpon the Peril of &c, and upon Performance of the other Congi, 
tions contained in the [aid Rewerſiongviz. fs. as the ſaid Rewer fion dated 8c, myy 
fully proports, Thats to ſay, the ſaid Defender to hear and ſee it Found and Dy. 
clared that the ſaias Lands 8&c, were lawfully redeemed, looſed, and outquit from i; 
the ſaid Defender, by offer made to him by the ſaid Parſucr of the liquid Sum, WW + 
containtd inthe ſaid Rewerfion, and of 4 Bond for Performance of the Contition Ws. 
and Proviſions contained in the ſaid Reverſion, which are net liquid and ſpccid, 
but general or penal, as the ſame (bould be liquidat and determined by the ſaids 
Lords, ſummarly upon Snpplication maae to them by either Party, upon the — 
— — gay of — = — next to come : He always Subſcribing and Delivering 
valid Grant of Redempticns and Renunciation epopronge Procuratory of Reſigns 
tion, for Re-ſeafing the ſaid Purſuer : And becauſe the ſaid Defender did my 
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accept the ſaid Offer, and reſign accordingly; Therefore the ſaid liquid Sums and 
Bond aforeſaid were Configntd in the Hands of C, for the uſe of, and to be furth. 
coming 10 the ſaid Defender, 4s appears by authentick Inſtruments taken thereupy 
in the Hands of N, Notar Publick, dated &c, and that conform to the ſaid Rewer. 
fron, and conform to lawful Premonition made to the ſaid Defender according to thy 


faid Reverſion, at the Time and Place contained in an Inſtrument of Premonitian, 
bearing Certification, that if the ſaid Defender Compeared not, or Delivered not the 
ſaid Rennnciation, and received not the ſaids Sums contained in the Rever ſion , the 
[amine ſhould be Conſigned in manner foreſaid: which Inftrument of Premorition it 
wnder the Hand of N. Notar Publick, and is dated 8c. And therefore the ſaid De 
fender ought to be Decerned to Subſcribe the ſaid Grant of Redemption, whereof the 
Tenor # herewith Produced and Repeated, as apart of this Libel brevitatis cauſa, 
And ought to be Decerned to remove himſelf, his Wife, Bairms, Cottars and Servant, 
furth and from the [aids Lands, and to Enter the ſaid Purſuer in the peaceable Pyſe 
ſeſſion thereof, Conform to the Laws and daily Pradtick of this Realm, inal 
Points, &c, | According to Juſtice, &c. X 

- This Form contains all tat is necetiar for a Decreet of Redemption : and the 
Summons being of a fixed Order,requiring no relation of Circumſtances, ſhould 
not be libelled as a circumſtantiat Aaion preſcriptis verbis, firlt deducing a long 
narration of Writs, and then repeating 'the* Concluſion both before and after 
theWill, There uſes to be added in Summons commonly theſe Words, The 


Je Summon warn and charge the Defenders, perſonally or at their dwellingepluces, and vo 


in caſe they be furth of the Kingdom, at_the'eMercat-croſs of Edinburgh, , Peer and 
Shore of Leithz arid the Tutors 4nd Curators of ſuch of them as ave Minors at the Mt 
cat-croſs,' &c, But the firftwords are ſuperfluous and improper and the rema 
neft words are not neceſlar, becauſe, to lanfs/'y ſummor neal hr re, 
ſo that the Adje&ion thereof, isonly ro. dire@ the Meſſenger, bow to ſummon Law 
fully, in'caſe he be ignorant, . and therefore they ſhall not be repeated in theſuly. 
ſequent. Forms. STA 6, | i” _ 
3: Itthis Declarator be againſt a ſingular Succeſſor inthe Wadſet Right,thento: 
the renor of the Reverfion, - muſt be'adgded, either that it is contained in the. 
Bodyof the Wadſet, or that it is duely regiſtrat in the Regiſter of Seafins and"? 
Reverſions, ' expreſſing the place of Regiſtration in the general or ſpecial Regs; 
ſter, -and the datethereof + Ortherways the Reverſion is but Perſonal, and wil: 
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© be effeQua] againſt a fingular Succeſſor z' Bur! will ſtill be effeual againſt 
WGranterand his Heirs or lucrative Succefſors, after the Date of the Reverfion, 
win infeft upon their lucrative Title: And the Declarator may proceed againlt 
wwearand Heirs, without a Charge to enter Heir, ,which is nor neceſlar in De- 
&ntory AtQtions, unleſs they contain” a:Petitory or Poſſefſory Concluſion, or 
tatthe Wadſetter was not | Infeft or Heir to him that granted the Reverſion 
Forip that Caſe, tbe appearand Heir muſt be charged and decerned to grant Re- 
4mption, Renunciation, and Reſignation, and to remove and enter the Re- 
wir tothe Poſſeſhon : Or ifthe Wadfetrer was Infeft upon a' Diſpoſition. from 
* Autbor,holden de ſe of his Superior for then he muſt be decerned to delj- 
a grant of Redemption,with a Procuratory of Refignation;yer it this Superigr 
ve granted a Regreſs, he may thereupon be compelled to enter the Reverſer, 
her by a ſeparar petitory Action, or by a Concluſion in the Summons of De- 
Jaator, in which caſe the Superior muſt be cited. | 
B+ No Exception will be Competent againſt this Declarator, upon any Rightof 
teDefenders, if the Reverfion be in the body of the Wadfer, or duly regiſtrat 
gdorefaid : Becauſe the Concluſion of Re-poſlefſion 1s a poſſeſſory Fudgmernit,'and 
therefore the W adſetter muſt reſtore the Pollcfſion, ' Reſerving any other Righe 
gmpetent to the Wadſetter, by way of AGtion in a petitory Judgment; even 
fiothe Right he pretends.to, were prior to the Reverfion : But if the Reverſion 
ke meerly Perlonal, a fingular Succeffor may defend himſelf by any real 
'$, If the Wadſetter hath continued inPoſſefſion after theOrder,there uſes aCon- 
tufion to be added for payment of the Mails and Duties, ſo far as poſſeſt or In. 
nometted: with by the Wadferter: But unleſs the quantities be proven by 
frit, or referred to the Wadfſetters Oath, it muſt abide Terms of Probation, 
ich delays the-Decreet of Declarator: And thereforeit is much more formal to 
brea diſtin Summons of Mails and Duties going on with the Declaratorz For 
wongraous Actions ſhould not both be contained in one Libel,tothe prejudice 
the Writers, and of the Signer, 
6, This Declarator is competent, either for Redeeming of Lands, Annualrents, 
ikiogs, or any Cafuality - Andit is Competent, notonly upona written Re- 
eloo, but upon a Bond or Conditionof Reverſion in Writ, or a Promiſe of Re- 
won; And 1n either of theſe Caſes, the Title muſt be deduced accordingly. 
Exceptions upon Clayſes irritant in Reverſions, which in the Rowan Law are 
alled, PadFa legis Commiſſorie in pignoribus, and which by that Law are reprobat 
void 3 do not impede Confignation with us : Yet of old they were not found 
, but being Peral, they were reduced to the juſt Intereſt, and commonly a 
tm was granted to inſtru the Damage through the not punQual performance. 
fivce, there hath been little regard to theſe Clauſes in Wadfets, albeit they 
Wikearto be of Conſent, and renuncing all Exceptions and ObjeCions: in the 
mrair, and to be valid zpſofa&o, without Declarator : For ſtill theſe are cxor- 
bat Penalties, which neceffitous Debitors yield to. Butif the Reverfion were 
hivitous, ſuch Clauſes irritant of whatever Tenor, are not Penal ; and there- 
Rare valid Exceptions againſt the Redemption : Orif there benot a real Im- 
noration, bur a true Sale for a competent Price, Clauſes irritant are alſo valid, 
kitthere be a Reverſion. And if there bea true [mpignoration, a tempora- 
ſKeverfion imports a Clauſe irritant; and being Penal, the Lords will proro- 
; Withe ame. Bat if the Reverſfion be granted only to the Reverſer during his 
12» WW, Cultom hath ſuſtained the ſame 3 and if he uſe the order of Redemption, 
+ Wie obtain not Declarator in his Life, bis Heirs have right to obtain the ſame, 
-- Wale the order did extinguiſh the Wadſet, and the Declarator doth only de- 
7% Wtibar it was extinR by. the Order 3 So that whoſoever would have been 
Regs. the Reverſer before be granted the Wadlet, hath the Title and Right of 
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8, . Reverfions being fri&i. juris, ſhould only be performed in forma ſpecifiy. 
and' therefore Conſfignation ſhould only bein current Money, and not'in:G 
fignation of Afignations, or the equivalent Sums upon like Wadſets, which,ze. 

 quirean Order; or even upon perſonal Sums, tho the Lords ex nobili Of 
have ſometimes ſuſtained Compenſation, when the Reyerler uplitted the confignglif * 
Sums : And likewiſe they have ſometimes ſuſtained, the Order, againſt theDy ſh * 
fence of ſimulat Conſignation, when the Sum: configned was not numerat; vif 
being madein the Hands of an inſolvent-Perſon, when the Reverſion dig bay 
the Confignation to be upon the peril of the Conſigrer 5 providing the Reverſe 
produce the Money at the Bar, with the Annualrent fincethe Conſignationz ay 
"the Deeds which are not Liquid or Penal, being modified by the Lords, or 
termined 3 forma ſpecificas . | 
* - 9. If the Confignation was made through the abſence, or faulty refuſal of tl 
| Wadſetter, and it the Sum conſigned was put jn the hands of the Clerk of tf * 
* - Bills, or was put inthe hands of the Clerk of the Proceſs, the Expence due 
the Clerk for the Cuſtody and Delivery, , muſt be upon him; Bur if any favguh® 
-be ex Officio granted to the Reverſer, be muſt bear the Expence. It the Reyg 
fion bear a particular Perſon, in whoſe hands Confignation ſhould be made, 
Reverſcr is not obliged to produce the Money at the Bar ; But the Lords g 
Letters of Horning upon the Inſtrument of Conſignation, againſt the Conlig 
tar, to produce the Sum ( although Mere be nothing under his hand to ackng 
ledge the Receptof the Money ) in reſpe& of the Inſtrument adminiculat by tf 
Reverſ1on, which therefore proves unleſs the contrair be proven,  whereigt| 
Oath of the Conſfignatar will take off the Probation by the Inſtrument of Conſul: 
nation ; But his Succeſſor will not be burdened thereby, unleſs the truth of 
Infcument be further inſtructed g yet it fully proves the ufing of the Only 
But if the Conſignatar do on Oath deny , the Reverſer muſt produce the conligndſ-: ; 
Money at the Bar. | uk 
. To. Declarators ofRedemption of Appry ſings, have been much afliſted by the þn ad 
exofficio,in reſpe& of the exorbitant advantage Appryfings bad. And thereforeiſt pla 
Apprylſerentered inPoſſeſſion before the Legal expired,theRentsof theLandarei tral 
puted in his Annualrent in the firſt place, and his principal Sum 1n the next; wh ** 
leſs he be impeded by Law or Force, or:by the Debitors own Iotromiſiaſy”" 
And therefore if an Action of Compt and Reckoning of the Intromiſſion, benifi® 
ed and execute before the Legal expires The Zords ſuſtain the Redemption, up Lie] 
Conſignation of what is found due after Compt and Reckoning, albeit therenh5Þ: 
no Order uſed : And if there be no Intromiſhon, yet if the Appriſer do witli Agh 
the Legal diſpone a part of the appryſed Lands, the Price will be imputed wie” 
Sum , ſeing his Sum is thereby truely payed, although he could commugk Ney 
no more Right than what he then had,and the Legal cannot expire as to the' - ng 
bur it may expire as to that part of the Lands or others diſponed 3 And there 7 wth 
in the Declarator, the ſingular Succeſſors muſt be called, yet a Summons of" ,* 
Compt and Reckoning will be ſufficient againſt them, becauſe it isnot clear Joſe” 
much was payed. The Compt and reckoning may be elided by Proteſtationnyty* 
'not [nſiſting, or by Sentence upon a Summons to infilt, with Certilicatog"** 
not to be heard thereafter; or upon an oppoſite Declarator of Right upon # 
 Appryling: For by no Compt of Intromiffion with the Rents or Price, 00 
the Appryſing become always redeemable z- But the Lords will aflign a ſhorty 
to produce the Remainder of the Sum at the Bar. : | | 

If the Appryſer have intrometted with no part of the Rents, or priceof 
Lands appryſed; an Order muſt be uſed, and a Declarator thereupon, af 
like tenor with the former : Butſeing there isno Confignatar, nor Time off , 
of Premonition, as there is in Conventional Reverſions; Therefore the Premonentt)* 


tion may beupon any days ſufficient for the Appryſer or his Succeſſors Attn 1 ja ; 
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13. Adjudications fiace theAR of Parliament,ſtating them in place ofApprylings, 
when they are general, are Redeemable 1n the ſame way as Appry lings. Special 
Adjudications redeemable within five years, are redeemable in the ſame way as 
Wadſcts: For there is no account of Intromiflion thereio,more than in any Wad= 
WT £:; And therefore, there muſt (till be an Order : But the time of Premonition, 
Ul ad place of Confignation, and the Confignatar, and hazard of his Sufficiency, 
5 hefame as in Appryſings. Both theſe Adjudications have eff-& ſince the A& 


oParliament introducing the ſame, which is Dated September 6. 1672, 


Do 


TITLE VT 
Declaratoz'of Truſt. 


Tt. Eclarators of Redemption have been ſubjoyned to Declarators of Property 5 
w | 3 Becauſe they relate to property Redeemable, and are ſeldom under the 
terms or tenor of Impignoration: And therewith there are confign- 
*o ed all Declarators, which are under Reverſions or Obligements to de- 
""B mde, whereby the Creditor may declare his Right to the Subject in queſtion, 
"Mad may renderit Litigious, that albeitthe Obligement be but Perſona], yet fins 
M gular Succeſſors thereafter cannot exclude the etfe&t thereof. And for the like 
- Wiezſon, Declarators of Truſt are next conſidered, which differ from Declarators 
= WofRedemption, or Declarators on Bonds to denude, that in proper T7»ft, there 
& M6 vcither Bond, Condition, nor Promiſe of Reverfion, or Obligement to 
EY denudes 
— W..2:[rui7 in the vulgar Acceptation,comprehends all perſonal Obligations for Paye 
Wis, D-livering, or performing any thing, where the Creditor hath no real 
Bight in Security : For thereby he Truſts more to the faithfulne(s of his De- 
 \WdKors, that they did not ingage to what they were not able to perform,and that 
: Mikey would not diſappoint their Performance, by diſpoſing of their Means in the 
it editors prejudice, There are in the Roman Law, ſeveral Titles de rebus Cre- 
"CGi.; Eut Tra? properly fo called, and here meaned, is the ſtating 4 Right ſo 
, far 3n the.Perſon of the Truſtee, as it can hardly be recovered from him, but by his 
Ll (elbfulneſs in following that,which he knows to be the true Deſign of the Truſter, Such 
- qlere the fide: Commiſſe at firſt amongit the Romans, elpecially in Teſtaments, 
oi her Heirs or Legatars were named to the behove of others, by the expreſs or 
afcfumptive Will of the Teſtator, yet without any efficacious Obligement toap- 
0) the fame, according as was defigned : And oftimes even without ſo much as 
:Malaked Paction. | | 
+ 3. Tru#,is ſomerimes taken for the a of the Truſter, whereby he commits that 
of Fbich is his own ro another, in confidence that he will reſtore the ſame, . ordiſ- 
of {hae thereof, as the Truſter requires, And this is a kind of Faith or Confidence 
-plithe perſon rruſted, . But more properly, Truſt ſignifies the faithfulneſs of the 
noo aſtce, ro perform that which is intruſted to him. And the aQsof both, make 
1oeÞ 3 tacit Mandat or Depoſitum, whereby they mutually agree, that the thing 
raked, ſhall be-kept and preſerved by the Tru#ee, and ſhall be diſpoſed of 
=> | G — $5 at 
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3t the pleaſure of the Truſter. The Defignof the Truiter, may beeither exprek, 
when he ſodeclares by Word or Writ, to the TrySteez Or it may be, when his 
meaning and deſign appeareth trom the Deed done, whereof there have been 
many Examples, and may be many moez As when a Creditor takes a Bong 
from .his Debitor, in Name of a third Party, but doth not deliver to him the 
Bond ; It that third Party ſhould purſue Exhibition and delivery of the 80ng 
as being bis, the Truſter behoved to prove that he procured the Bond by his 
own Money and Means « Scing by our Cuſtom, there is no neceſhity to proye 
the delivery'of Writs, but that is preſumed to have been done to,or for the Pex. 
ſon in whoſe favours the Writ bears to be granted 3 But this Preſumption may he 
Elided by the Debitor and Witneſſes, unleſs he in whoſe name it is, adducz 
fironger Evidences for It : Or ifa Party ſhould diſpone his Eſtate to another, who 
isnot his appearand Heir, or of near relation of Blood, although the Diſpoſition 
were d:livered, yea, though it did bear a pure Donation for Love and Favaur, or 
for onerous Cauſes, yet if it did appear, that he in. whoſe Name it was granted 
had no Means nor Credit to purchaſe it, not only his Oath acknowledging that he 
payed no Money for it, nor performed any Cauie onerous ſuitable to ir, but & 
ven Witneſſes ex Offi-io, and other Evidences might inſtruct, that it was tothe 
behove of the Diiponer, or ſome third Party. There are many Examples of 
proving Truſt, amongſt Mandats, Libe i, Title. 12. 9. 17. 

4. Tru# may be of any kind of Right, whether ot things Moveable,or Heretable; 
And therefore the delivery ot Goods,or diſponing or aſſigning of moveable Rights 
on Death-bed, where the Recever cannot inſtrut a realonable Caule, are jg- 
terpret as in Truſt, to be retained if the Diſponer die, but to. be reſtored ifh 
recover : For ſuch Deeds uſe not tobe done, but when there is little hopeof 
Life. | 
5. The proper way to recover ſuch Rights given in Trxſ#,or toapply them to the 
 D<fignot the T*aifer, is by a Dcclarator of Trai?: This Declarator tho it may by 
Libelled as an Action Preſcrip!& Ferbis,by premiſing the whole matter of FaR, and 
all the circum{tances and evidences to infer the Tryft ; Yet in etffeQ it is a Redy 
Qion of the pretended Right of the unfaithful Tr»ſfee, and a Declarator of the 
Right that the Tr»ſter had g and therefore ought rather to be Libelled as other 
Declarators or ReduGtions, premittipg the Will or Command of Authority , and 
may be in theſe terms: * Our Wiflis, and We charge you, that yelawfully Suns 
* mon Þ, To compear, &*c. To anſwer at the inſtance of 4. As he who did in- 
* truſt the Defender, and took the Right underwritten in his name, to the be 
* hove of E. And the Defender knew,or might know, that the deſign and put 
© poſe of the Purſuer was not to alienat or gift the faid Rightzbut that he might 
* make the ſame forth-coming to the behove of the ſaid E. viz, (here i»ſertily 
* Right intruſted ) That is to ſay, the ſaid Defender to bear and fee himſelfDecernedto 
* exhibite and produce before the ſaids Lords,the ſaid Right granted in his nameby 
6 che ſaid Purſuer: And to hear and ſee it found and declared byDecreet of the (aids 
© Lords,that the ſaidRight was granted in Trui? to the behove of theſaid E.for the 
© reaſons and cauſes after-following, viz.ec.Andtherefore the ſaid Defender tobem 
* and ſee himſcif Decerned to denude himlſelt of the forefaid Right,in the terms and 
© tenorof the deed herewith repeated and produced, as a part of this Libel ; and 
Cecerned to ſubſcribe before: famous Witneſſes, the foreſaid deed, andto 
© deliver the ſame with the foreſaid intruſted Right, with all that has followed 
* thereupon, to be uſed and diſpoſed upon by him as his own proper Evidents 
* all time coming, And als the faid Defender 10 hear and jee himſelf Decerned,to 
* mak«Compt, Reckoning &Payment of all protitand benefite received by bim,ot Wit 
* any deriving Rightor Warrand from him, by vertue of the ſaid intruſted Right, 
* or which he might have received by doing the diligence of a faithful Trulter, 
* conform to a particular Account thereof produced herewith, and repeited 8% 
* part hereof. #Conform to the Laws and daily PraRick of this Our Realm, O% And 
* According to Fuitice, &Cc.. 'y 
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Eifthe Purſuers Title be not granted to himſelf, but to others, from whom he © © © 
Yah Right thereto by progreſs, the ſame muſt be Libelled accordingly 3 Or if 
#\ purſuit be againſt a ſingular Succeſſor of the Truſtee, it muſt be Libelled, that 
he was conſcious that the Right acquired by him, was truly to the behove of the = 
' Party Libelled, the ſamine having been ſo declared to him by his Author, or ap- - 
zring by the matter of Fact, whereby he was partaker of the fraud of the Truſtee 
Aſſigning os Diſponing fraudulently, contrary to his Truſt, X 
-6. The proper Exception in this Declarator, is,on the expences wared out ne- 
o{arly or profitably upon occaſion of the Truſt: VVhich is competent, albeit 
the Truſtee were denuded before intenting of the Declarator of Truſt, and is not 
acluded, bur falls into the Accompt,albeit he was fraudulently denuded, where- . 
by the performance of his Truſt was impreſtable i» forme ſpecifica, but by dimmage 
and intereſt; In reſpe& that by the neceſſar or profitable expence, the Truſter 
ws Lucrat#, Which in all caſes is effeual, by Attion, or Exception, unleſs as 
zpenalty, it be expreſly excluded by Statute. 
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TITLE VII. 


declaratoz of the Supertozs Linſel of Non-entry,by failing 
8 to reccive his Uaſlal. 


E come now to Declarators relating to Superiority, and its Caſua< 
litiess The firſt of which 1s, the Declarator of the Superiors 
W lofing the benefite of the Superiority during his life, in caſe he 
dey not the Precepts direR out of the Chancery, for Infetting his Vaſlal, For by. 

ar Feudal cuſtom,the Infeftments of Vaſſals Heirs are to be renewed at the death - 
ofevery Heir, but not at the death or change ofthe Superior: And the Superior 
annot compel theVaſlal to enter,but hath the benefiteotNon-entry until heenter. 
And'on the other part, if the Superior receive not his Vaſſal, he loſes the be- 
'nefite of his Nom-entry, which falls in two caſes. The one is, when the Supe» 
nor is Infetr in the Superiority - For then the Vaſſal being Retoured ſpecial Heir, 
holding of ſuch a Superior, he gets of .courſe, Precepts out of the Chancery, to 
Garge chat Superior to Infeft him as Heir: and upon the diſobedience of that 
Fecept, he gets a ſecond, anda third; And if all be diſobeyed by the Superior 
the Lords give Horning againſt that Superiors immediat Superior, to ſupply his 
Phce, and receive the Vaſſal 3 whereby the Superior loſeth the Non-entry of 
that Vaſa] during his lite : To evite which,Superiors ufe to obtain from the Lords 
Slpenſions of theſe Preceptsz wherein if the Superior ſuccumb, he loſes the 
Non-entry, and is lyable for the Vaſlals dammage, which is modified by the Lords, 
The other cafe is, when the Superior himſelf is not [nfeft, for which there is Re- 
'meed provided, Pari.1474-Cap, 58.V Vhereby the Superior 1s ordained to dodili- 
'pence to enter to theSuperiorityswithin fourty days after Requiſition made by 
"the Vaſſal,and if he ſail, incontinent thereafter the Vaſlal is to be entered by the 

*Ling, or by that Superiors Superior, and ſhall hold of him : And the Vaſlals ime | 
!mcdiat Superior ſhall tine the Tennent for his lifetime,and ſatisfy the Vaſſals 

With. Whereupon the Lords ought to give a ſummar Charge againſt the Supe- | 
ors Superior» if a Subje&; or a-warrand to the Direor of the Chancery, if the 
upcrior hold of the King -- But in neither caſe doth the Superior loſe any more 
but the Noz-entry during that Vaſſals life, and no other Caſuality of the Superie 


2 The Tinſcl of the Non-entry by the Superiors diſobedience, is competent by 

v Fay otexceprion againſt the Superior, or his Donatar, purſuing for Nonsentry, 
BY it may be purſued by way of Adtion and Declarator againſt the aps 
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his Heirs, -or Succeſlors in the Superiority, for freeing that Vaſſal 'or his fine 
lat Sucteſſors. from Non-enitry,. upon'the Supertors difobedience; This ay - 

1s neceſſar, becauſe the Precepts out” of the Chancery hjve” not the effea} 
Charges of Horning, either for Caption, or Eſcheat, and thetefore rhe Sapient; 

' or was tb be conveened by way of Aion, to hear and ſee it found anddeclared:? 
that he had loſt the benefite of Non-entfy; and that'the Vaſfal*®ought to be 6. WM. 
caved by his Superior, ſupplying his place, for thar time, In which Decay 


” 


- tor-his Superior is to be called, that it may be declared againft him, that he ouphy 
to ſupply the place of the immediat Superior, ifhe'be a Sabjet. Butnow when 
A&ions muſt abide'the courſe of the Roll, and the Proceſs having been fo'tedjs 
- ous againſt the Superior by the three Precepts; Letters of Horning ſhout4 note 
denyed, to Charge the Superiors Superior, if a SubjeQ, to ſapply, by receiving. 
che Vaſlal ; unleſs the immediat Superior have Suſpended the Precepts; in whith Wd 
caſe, he would be charged upon the Decreet of Suſpenfion, - Wi 
3.The proper exception in this Declatator;or reafon of Sufpenſion ofthe Charge! 
is, Ether a ReduQtion of the Retour, thereby excluding the pretended Vaſt} Welt 
frombeing-a true Vaſſal, which is receivable by way of Exception, or reaſon'of Will 
Suſpenſion ; Becauſe the Service pafleth without Citation of Parties: Or others Mile 
ways the competent Exception is, that the Noh-entry-duties preceeding the Pre.' Milt 
cepts; 'were Hot payed, nor offered and configned ; But this will not be ſuſtaigs WY 
& further than for the Retonr'd Daties: Forif a' gtheral'Dtcliritor havepaſ a ; 
the Vaſſal will not be exclutied upon'noti-payment ofthe full Duties, becauſe they (YE 
are not debita fund; , and therefore the Vaſlal. is no further obliged than any other {uit 
Tntromettor,, But the exception' will be relevant for'the Retref,. act exccedith YE! 
the Retoured Duty, which only occarsin Ward-holdings, - por 
4. But ſeing itis like,that the Lords will not put Vaſſals an ARionp butyl 


o 


| THY ſurtitiar Charges; It is not' neteſſar ro propoſe the Tenor of this Decks 
ator. : 8 


5. If the Fee be holden Feuz it hath' been contraverted, and not yet clearly'd6 il: 
termined, whether during the Non-entry before Summons of Deelarator, chew W#! 
perior ſhould have no' benefite by the Non-entry?? ( For if the Fen-duty fn 
forthe Non-entry-duty, he can have no' benefite before the Cirationin' the whe 
| ntral Declarator ) Or whether the Feu-duty ſhould! be doubled-, rhe one lll GE! 
beimg fuperadded' in place of the: Retour'd Duty > If rhe Fen-duty ſerve wie 
both, the contumacious Superior ſhould lofe'it daring the Vaſfals life: Bur (IS 
the Superior have purſued for the' Non-entry, whereby the Vaſfdt becanie ods 
fumacious in notenterings It affords a' relevant Defence' or Reaforr of Sulpph 0! 
fion, againſt lofing of thgNon-entry-duties; Unleſs the Vaflal had nor a cas jew 
petent time to be Served and Retoured, | 
. _ 6. havenbrt known it determined, whether the Annu Dehiberatdi be _ mo 
' ketitto: Vaſfals, before they be oblidged to raiſe Brieves, for their Service? TRI 
' - Which chere appears to be the ſame reaſon, as to'defend chem agzinft Credit; Juv 
In which caſe they cannot be contumacious for not entering;till they have a eeſ{#eN| 
petent time after their year of Deliberation. But there is no'doubr, chatifdiaſ 
they be tiegtigent, the Superiors contumacy will ti6t exclude him from the N##W 
Efitry, for all the Terms from the Detun&s death. It is alto a-conperent xolh ad 
_ tioh or reaſonof Suſpenfion againſt the Entry of Vaſfals, that they. have not fibſWic: 

filled that Article of the Precept, Capieedo Securitatem, &e. "= 


"3+ } 
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"TITLE VIII: 
Declaratoz of Non-entey, 


' E come-now to the Caſualities of Saperiority. The firſt whereof 
1s the Non-entry-dutics of the Fee, while it is-void'z the Vaſlal 
not: being Infeſt therein; which occurs in: divers ways ( as hath 
: been: explicat Lib. 2, Tit; 4.) For, the Superior having 
we Dowininm direFume of the Fee, nothing excludes him from the full benefite 
weegf;. but the Right of the Vafal, whicti-is not: compleat: untill: he-be Infeft, . 
ft Saſinag rl/a Terra; Yet while the Vaſlal is not contumacious in-lying out 
winkefc; wilfully, the Supertor or Donatar hath only the Rent by the- favourable 
count; by: the mew Retonr'd Dutics,. which was the old Rent, by a Valuation 
ite whole Temporal Lands of the Kingdom, asthey were then eſteemed worth, 
turdens:deduced « Which Retoured:Dutics are debita fwndi; and thereupon. 
& Ground may be Poynded,. which cannot proceed: till there preceed a Decla- 
morof Non-entry 3 And thougha Pojnding of the Ground: be not a Declarato« 
© but a Petitory: Attion, and'it'ismore formal: that they ſhould be in -two ſeve- 
$$mmons, going;on together, thatiſ{o-ſoon- as the Declaratory is Decerned, 
tePoynding of the: Ground may immediatly- be alſo: Decerned, ſeing there is 
mhing more to be-proven, but what is-contained/in the Declaratorz Yet bath 
i&wbe ſuſtained in the ſame Libel, whereby it is a complex AGion, It isnot 
wperto ſay any thing here of the nature or tenor of Poynding- of the Ground, 
hu proper place amongſt Pezztory Ations, | 
xTheDeclarator of Non-entry may anddoth proceed,eitherat the inſtance of the: 
Sperior,or atthe inſtance of his Donatar, who in effe&is his Aſligney,8& therefore 
Adion proceeds inthe name,and upon the Right of the- Superior,yet there is 
waeceſfiry to expreſs theSuperiors Right, unleſs it be aLiferenter inConjun-fee- 
wioparſucs, and whoſe Right the Vaſlal isnot_oblidged to know 3 Yet it is more 
wventcar and effectual, that 12 the PurſuersFitle, both the Superiors Right and 
teDonarars be Libelled,and at lea(t the Superiors Seafin:and the Donatars Giftbe - 
woduced « For without the Gift no Proceſs will be ſuſtained, And albeit the Vaſe 
Yay deny the Superiors Right, which would infer Diſclawatior, and loſs of 
the Property» yet the Superior cannot make uſe of both3 and therefore if he make 
of the Diſclawatior, the Nox-entry muſt ceale: For no man can be both Sus 
ker and Proprietar at ance, of the ſame Fee ; Yea Diſelamation will not fol- 
Wow, ifthe V aſſal had juſt ground ofdoubting whether the Party: chaiming the $u- * 
-Miority was truly Superior, even though he might find his Seafin in the Regi- 
T6 Mfrs 2s if the Vaſlal were Infeft upon Apprifing or Adjudication, and had .not 

v4: Miovered his Authors Infeftment, whereby he might know of whom he held 5 
0+ if his Predecefiors or Authors Seafin were held of another kind of Heir; than 
lt whonow claims it, feing the Service of Heirs proceeds without calling of Pare 
Na 2nd thereby if a wrong Heir were ferved, the Vaſſal owning him might has 
ood Dilclamation : Or if the Superior had acquired Right by Appryſing or Ad- 


ys Indication, he 'were voblidged to produce a compleat Title , and not his Seaſin 
bf 0 * is 
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4: Non-entry allo uſes to be purſued for declaring that the Superior or his Dona- 

trhas Right tothe full Rents and Duties, Burt it is not convenient fo to Libel 
Ritz For although the Vaſſal were abſent, he will eaſily recover id the ſecond in- 
 Thfuce, by reftricing to Retour'd Duties, If there be not a ſpecial Retour, but 
= MW Right of a parc ofa Barony, which hath one Retour for the whole z Yet the 
-YNon-cntry may proceed 5 But in the Poynding of the Ground the Purſuer muſt - 
"Abel and prove the Rent of the whole Barony, that the Retour of the whole 


G3 5 my 


SL NY : Gs TY FR " Er F i. 
may be divided proportionally. And albeit the Declarator will be fofta; bes 
r0ugh itbcar-not that the Lands are holden Ward, becauſe thats preſumed: 
beiog the nature of a proper Fee3 Yetit is ſafeſt to Libel that the Fee was bolden 
Ward or Blench, Kzrk-lands were not Retoured, and therefore the Retoured. 
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duty is the Feu-duty. Annualrents had no Retour, and therefore the whole Any 


nualrent was carried by the general Declarator, till the late A of Parliament, 
Ordaining that in time thereafter, general Declarators ſhould only carry tha : 


Reddende of the Annualrent. 
4. The tenor of the moſt ordinar Declarator of Non-entry,is at the inſtance of, 
Donatat; and therefore it is fitteſt to expreſs the ſame: For there is no difference 
- whenit js atthe inſtance ofa Superior, but that the Donatars iatereſt is left out 

And ifthe King be Superior, the Theſaurer, or Commiſſioners of Theſaury, F. 
the Advocat, are Purſuers: And in the Kings Non-entry, the Advocat muſt be 
Libelled, as concurring for the Kings intereſt, The tenor of {uch a Declarator 
of Non-cntry may be as follows. © Our Will is, and We charge you, that ye 
* Jawfully Summon C. Heir ro B. of @&«. and alſo. 0. P,&. R, Tennents and 


© Poſſeflors of the ſaids Lands, 1lo compear , &c. To . anſwer at the ins. 
© ſtance of A. Donatar to the Non-entry of the ſaid Defender, by a Gift of 
q Non=entry , granted by S, immediat lawful Superior thereof, by vertue- 


< of his Infeftment of the ſamine, by Charter or Precept, dated, ec, And 


« Seafin following thereupgn, under the Hand and Subſcription: of N, Nottar 


« Publick, dated, &c. duly Regiſtrat in the Regiſter of Seaſins, Ec. upon the 


© - - « dayof ---- &c, Which Gift of Non-entry is dated the = - - - - day of 


«&c. That is to ſay, the ſaid Defender to hear and fee it found and declared; 
« that: the ſaids, &c. have been in Non-entry in the hands of the ſaid Superior 


« thereof,lince the death of the ſaid B. whodied laſt Veſt and Seaſed of the ſaming. 
£.and who deceaſed in the Month of - - - - - &zno, E*c. Or by nullity of the 


« Heirs Inſeftmenr 3 Or by the Acquirers negle@ to 1nſilt for 1nfeftment, upon' 
« the Reſignation of his Arfthor z Or by the Vaſſals negle& to renew his Infeſt- 
« ment, upon his own Refignation 3 And that the Retour-mails, or Feu-duties of 
c the ſame, yearly and termly fince the time foreſaid, did belong and pertain to 
« the ſaid Purſuer as Dovatar, - and in time coming, ay and while the entry ofthe 


- wa 
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« righteous Heir or Heirs: And that the ſaid Donatar by vertue of his ſaid Gift, MW 


© Hath good and undoubted right to Poynd the Ground of the ſaids Lands, Gs, 
© for the ſaids Non-entry-dutics, bygone and in time coming, untill the entry 
« of the righteous Heir to the ſamine z Together with a years Duty foreſaid for 


« the relief of the ſamine, after the entry of the ſaids Heirs, conform to the faid Wap 
' « Gift, Laws and PraQicks of this Realm in all points,@c. with certification&s ucts 


6 According to Juſtice, @*c- | Fl, 
- 5, Thecffc& of this Dcclarator,is,not only the Poyndiog of the Ground, if the 
Fee be of Land, by Poyading the Goods onthe Ground, not exceeding the Tens, 
nents their Terms Mail, as the ſamine ſhall- be declared by them-upon Oathz 
Bur alſo the full Rents from the Citation in the general Declarator, become due. 
But if the Fee be an Annualrent, a Miln or a Fiſhing that hath not Goods onthe: 
Ground 3 the Ground-right and Property thereot { and alſoof the Land, failing 
Goods thereon) is to be Appriſed or Adjudged 3 ard the full Annualrent of 


p.afic of the Miln or Fiſhing isro belong to the Dunatar, until the entry of the Wo e 


jawful Heir 3 which needs no other Declarator, but an ordinary Action before 


any Judge competent, Superioror Inferior, which is improperly called a Jptcial 
Declaratory. 43 

6.But ſcig Heirs havea year to deliberat after the Defundts death, albeit during 
| that year the Declarator may proceed ; Yet neither the Aion for Poynding of 
ite Ground, nor for the full profits ought to proceed, til] the year of Delibers- Wat 
tion be ended: Yet the citation may be .within the. year, ſo chat the day of WaWa 
cotnpearance be after it, £ It wer- 
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= Beſide.the ObjeQions againſt this Declarator, and the General exceptions a- 
= this and other Rights; There are ſevera] ſpecial exceptions againſt Non- 
Sy. As firſt, that the Fee is full by a Conjun@-fiar, or by the reſerved Life- 
eat ofthe Fiar : But any other Liferent will not afford a relevant defence. The 
fond Exception is, that the Heir himſelf is Infefr. But neither of theſe Excepti. 
as will exclude the Non-entry, for any Terms after the Defundts death, and be- 
fre the Infefrment, unleſs the Heir be Infeft with a 20v0 damas, Renouncing all 
alvalities of Superiority in general, or in partieular, Nox-entry : The Heirs entry 
1 muſt be voluntar, as by Precepts of Clare Conſtat: For if the Heir be entered 

0n obedience, there is yet place for the Donatar to Reply upon any Relevant 
nd, that in an ordinar Action might haveexcluded the Entry of the Heir 
#that the Heir did not give Caution conform to the Clauſe capiendo ſecuritatems; 


Orthat being required, he did not pay the Retour'd Duties, Feu-duties,or Blench- | 


faties of Antualrents due before the Charge: And theretore theſe or the like 
wy be repeated as Replyes, to (top the Declarator, or to exclude the Excepti- 
;, untill the ſamine be ſatisfied. The third Exception, is, upon the conſent 
dthe Superior, by Confirmation of Infeftment granted by the Defunct Vaſlal, 
Confirmed by the Superior, which is effeual from the date of the Charter Con= 
med £ But the Superiors Confirmation of a Charter to be holden of his Vaſlal, 
{th not exclude the Non-entry of his Vaſſals Heir, The fourth Exception, is, 
won three ſubſequent Seaſins voluntarly given, as having the ſame effeR with 
tee ſubſequent Diſcharges, importing a liberation from any thing prior. The fifth 
xception, 159if the Superior or his Donatar have not infiſted for his Non-entry, 
bethe ſpace of fourty years,during which time the Fee hath been full,in whatever 

Jy: For thereby not only the Duties preceeding the fourty years, are excluded 
lycommon preſcription, but the Non-entry it ſelf is-underſtood to be paſt from, 
kough the [ofeftments whereby the Fee was full, were not voluntar, but upon o« 
kedience. Craig holas this Exceptionſufhcient, though the Fee were but full for 
lnty ſix years, which is not a Legal Term, He doth alſo hold, with very good 
Kaſon, that 1f the V aſſal died in tne Service of his Superior, he ought to receive 
Heir grats, unleſs contempt appear by not taking Infettment, when cited by 
iDeclarator of Nn-entry : For though the Superior give a P recept with warrans 
iee2yer if the Vailal negle& to rake Seafin, the Fee is in Non-entry from the 
late of the Preccpt. The ſixth Exception, is, the Superiors contumacy, in not 
iaefting the Vaſlals Heir, upon the Precepts uut of the Chancery ; Or if being 
quired himielfto enter to the Superiority, he did not the ſame. The ſeventh 
Weption, is, Upon the preference of real burdens on the Fee, ſuch as Terces of 


[oy 


its, or the Literent of the Huſbands of Heireſſes by the Conrteſte of Scotland, 
any other Feu-duty, Annualrenr, or real burden. hy 
$ The Minority of the Heir affords no defence againſt the Retoured duties,or 
{duties : Becauſe this Caſuality ariſes from the nature of the Feey Yea, the 
entry takes place for the Terms after the Defunt vaſſals death, though his 
earand Heir was not born, or though he was only i» hope 3 as it may occur 
everal Branches of Tailzies, it the Entry of the neareſt Heir exiſtent be Suſ- 
Kided, in hope of the exiſtence of an Heir of the Body of a prior Branch, though 


It yet begotten, But all things that excuſe the contumacy or contempt of the 


4ITL 


Fparent He1r, do exclude the full Daries. 
vGifts of Ward and Non-entry by the King paſſing in Exchequer,do bearas 
common ſtyle, the Non-entry ay and while the Entry of the lawful Heir ; But 
Mph the (tile be concinued, - yet Cuſtom bath reſtricted it to three Terms af 
Tithe expiry of the Ward, which doth alſo comprehend the Year of Relief : 
ach would not ſo hold in the Gifts of Subje&sz For theſe would be extended 
ding to their tenor, It were a rigorous extenfion of Non-entry ſublequene 
aWard.to extend it to the full Daties,even though the Superior or his Dona» 
here in poſſefſion> ſeing in that time the Heir may be Retoured, and the Su- 
| G 4 periofx 
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perior charged by Precepts out of the Chancery 3 And therefore the % bi 
could not juſtly refuſe toenter the Vaſſals Heir, eventhough his year of D Fg X 
ration were running, he could not be ſaid to be Contumacious, or to conteran hj 


Superior, having that priviledge by the Law. 


TITLE 1 X- 
Declaratoz of ELiferent-Eſcheaf, 


Eclarator of Liferent- Eſcheat, 1s con-generous with Declarator of Non. 
entry, and therefore is ſubjoyned thereto. For the V aſlals being Ds 
nounced Rebels, and at the Horn, they have not perſon to tandin 

BY Judgment, and are as Civiliter Mortud, whereby their Fees are open, anj 
in the hands of their ſeveral Superiors. And though it is called Liferext. Eſcheg, 
as being Confiſcated as a Penalty of that Civil Rebellion; Yer the true Origin 
of it, is, the Fees being void, through the incapacity of the Vaſſal ro enjoyit 4, g 
therways all Liferent- Eſcheats would belong to the King, as do the Liferents o 
Forfeited perſons, as being truly Penal for the Crime of Treaſon. But other Lil 
rents belong to the ſeveral Superiors, and are amongſt the Caſualitics of S uperic 
rity : Yet when a Liferent is not by Infeftment, but by perſonal oblidgment, x 
is the Annualrent of an Heretable Sum, where Infeftment has not followed, the 
ſame belongs to the King, and alſo Liferent.Tacks 3 Neither of which are Cak 
lities of Superiority, or belonging to Vaſſals as ſuch, Liferent-Eſchear is rate 
znter box vacantia, through the Vaſlals incapacity, than amongſt theſe whichax 
properly called Eſcbeat, . 

2. Liferent-Eſcheat doth not ariſe from the nature of Fees, or from the genenl 
Feudal Cuſtoms, but by our particular Statutes and Cuſtoms 3 And therefore 
befalls to the ſeveral Superiors cum ſuo oneres Whereby whatſoever did affed 
ſame, while in the hands of che Vallal, the 1ame doth affe& it in the handsoft} 
Superior s In which it differs from the common Caſualities- of Superiority, 

Ward and Non-entry; For theſe return to the Superior as he gave them, with ſuc 
burdens only as ke gave it with, or whereunto he conſented, or ſuch as were 
troduced by Statute, as Terces of Relics, and Liſerents of Huſbands by the Gon: 
tefite | 

; EPR of Liferent may either proceed in name of the King or other Su 

rior, or at the inſtance of their Donatars, as being their Aſſigneys. IF it be 
the inſtance of the King or his Donatar, it muſt contain the Concyrſe of his 
wocat. But the moſt ſimple Declarator is at the inſtance of the Superior beg 
Subjet, wherein all the neceſfar requiſits muſt be Libelled - And chough thek 
periors Title be ſometimes omitted to be Libelled or produced, becauſe if 
Vaſlal deny the ſame, it way infer Diſclamaticn 3 yet it 1s ſafeſt to Libel 
Title, for the reaſons given in the Declarator of Non-entry, which hold alike 
this cale, T6% | 

-4.T bis Declarator ſhould not be Libelled as anARtion Preſcripts Yerbis not 

ling into a known Style z But the WiZ ſhould be premiſed, and the Tenor ma 
be as follows. * Our Will is, and We Charge you, that ye lawfully Summe 
* B.Tocompear, &c. To anſwer at the inſtance of A, who ſtands Infett io! 
© Landsof, &c. By Precept, Charter or Diſp:f:;0v and Seafin following ther F- 
© upon, dated, &c. And thereby having Right of Property of the ſamine, ati 
* of the Superiority therecf, and thereby bath Right tothe Rents, Dutics and FW 
« fits of the famine: That 35 19ſay, (1n caſe the ſaid B, ſhall produce and inftrutange 
© Right to the Property orLifcrent of the ſaids Lands,asV aſſal therein) 10 bear opt 

© ſee. it found and declared, that the ſaid Defender was lawiully Denounced F* 


* pon Letters of Horning, raiſed at the inſtance of - - - for the Cauſes therein wy la 
| | __. 
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_ Wines, which Letters are dated; 4} and” the 'Denuaviation $erenpon 
. Wpdated, &c. duly Rogiltrat 'in-"che” Regiſter of Horatngs, WEE, conform 
- Wh «xothe 4 of Parl. Andthat hehath comemprucully retained unredaxed there- 
ham, for-the ſpace of year and day; Rom the time of the fordaid Detuncia- 
ion, And that thereby the ſaids Lads ate beoottic tv the hatids'of the ſard Pure 
cher, us lawhul Superior thereof, And rhat the Rents, Profics and Emotunients 
rofthe Gawine belong tothe aid Purfaer,and that of all Yearvand Terms rice the 
jd Denanciation, and Yearly/and'Termlyin'rimeCcoming, ay-andwhile- the 
hid Defender be lawfully Relaxed frota the Hott/Conform tothe Laws and dais 


py 


{yPraftick of this our Realm,in all points, Orelſero Alledge: reaſonable Cauſe 
(iy the contrare, With Certification, 80. ' Aotwding-1o' Fuftvern, ef oo 
5, With this Declaratorgthe Petitory part of the Mails and Dutics'uſes ſometimes 
tbe joynedz And then the Tenaents/ and Poſleſfors muſt be called, and the 
quantities muſt be proven, and fo the Summons muſt have double Dyers, Bur 
qhisisnotthe Regular way; Yet forfſpeedy attaming to Poſſeflion, the Summons 
of Maills and Duties may be raiſed with the Dedlaeator, ard proceed therewith 3 
And fo ſoon as the ſard Declarator is ExtraGted, the Poſſeſſors will be obliged to 
A aver inthe Ation of Maills and Duties. | 
il 6; The proper Exceptions againſt this Decharator,are fonnded upon the buts 
cio dens affe&ing the Liferent, or the Bate Liferetited; while it was m the Vaſſals 
i hand « whereby nor only Infefanents of Anaualrent, - but /even Tacks cled 
Ml ith Poſle(ſion,” are Relevant Exceptions 35 Yea, Arreſtments, it Diligence have 
followed : But all muſt be prior to the Denuticiation. ' '3;- There is ano- 
ther kind of Exceptions more proper, that where Vaſſals were obliged: to 
A graat lafeftments, or other Rights before the Denuaciation, if: they be per« 
Fed wirhio year and day after the Denunciation, the fatne' are Relevant a.. 
nllfÞ griaſt the Declarators whether the ho er be expreſs by Bodd, or by Diſ 
xe i potion importing an oblidgment to Infeft. But a Baſe Jnfefement, though be- 
1 45 fre Denunciation, will not be efetual, unleſs it obtain Poſſeſhon within that 
{tf years Neither hath Inhibition any effeR againſt this Declarator, though prior 
1, w/the Denunciation ; unlefs Infeftment be upon the ground of the Inhibition 
within the-year. Neither is Apprifing or Adjudication relevant, though prior 
eu to the Denunciation, unleſs Infeftment follow thereupon within year and day 


17. The Law has indulged}a year and day after Denunciation, to Relax : But 

the Rents and Duties from the Denunciation are due, in ſo far as they are not 

0 ahauſted by the burdens aforeſaid : Yet the Rents within the year have been 

| P/ found to fall ro the Donatar of ſingle Eſcheat, Defences upon ObjeRions againſt 

0 GeHorning, are not receivable by exception, becauſe the King being concerned 

x the effe& of Horning, as tothe firigle Eſcheat, it cannot betaken away, uaril 

if (3 Ge Officers of State be called by way of Action; and therefore if there be any 

18 ground of Keouction,the Vaſſal ſo ſoon as he 1s Cited may raiſe ReduQion, which 
ike i thereby may be brought in by way of Exception, if the produQion be ſatisfied, 


TITLE X 


, Declaratoz of Single-Eſcheat. | 
| [== of 8irgle-Eſcheat hath the neareſt reſemblance! to the Declara- 


tor of Liferent- Eſcheat, fo that the differences only betwixt the twoare 

neceſſar to be obſerved, As thar, fingle-Eſcheat belongs only to the 

© | King, orto his Donatars 3 amongſt which are the Lords of Regality, 

if the Heretable Baillies thereof, baving the benefite of Eſcheat-in their Charters. 
ced off And this Declarator of Eſcheat is always at the inſtance of theſe; or of qthesDo- 
afars,” all being the Kings Aﬀligneys, _ whorm the Kings Advocat concurrs = 

is 
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be.declared intheir names! as well as inithe 'names of: Denatars., >» 1, 
2-Liferent-Eſcheat is only. burdened with Real burdens afieRting the, fame before: 
Denuaciation, os for which there was. an anterior ablidgment, or inchoat right: 
perfected within,year and day, by Infefrment, or Charge: But fingle-Eſchear,;js- 
burdened with;the Debtin the Horning whereupon it fell; Parl, 1.592, Cap, 145. 
Which therefore is. proper” to. the firſt Horning 3 But .avy Hornipp: produced !ig 
preſumed tobe the firſt,/ if-a prior be 'not ſhown and therefore the Gift given- 
upon any Horning, if it bear withithe-burgen of the ground of (hat. Horning, 
doth, become ſo burdened by the tenor of the Gift. 16 2517514 vi 

3. Single-Eſcheat-js alſo burdened with. the-preference af lawful Creditors, whoſe 
Debts are before Denunciation,” and who: have obtained. payment bone fide from 
the. Party Denugged , or- by-Poynding, ;Arreftment and  Decreet for making; 
forth-coming, before Decreet.of Declarator obtained by the Donatar, whereby, 
the Eſcheat-goods; and Rights are eſtabliſhed in his' perſon,. and the Kiog is des; 
nuded of the Right thereof, For, -till then | the King allows preference to lays; 
ful Creditors for moveable Debts. But there is no limited time 1n that preference, 
as in Liferent-Eſcheat : For the Decreet-of Declarator whenſoever obtained, ters: 
rinatsthe preference. Creditorsobtaining, ſatisfaction, of Debts due before De- 
nunciation, by... Affignations: or Diſpoſitions of Moveables, albeit voluntarly; 
granted by the, Rebel, and. ſatisfation being obtained before Declarator, arg. 


ſecure. againſt gratuitous Donatars; but not againſt Donatars who upon theie, 


_ own Horning @btain Gifts,/-2sto the Debt. in the Horning :. becauſe that is a Les) 
aal Diligence for payment of that Debe, -bur it will not be ſo extended to other; 


Debts due to the Donatar. There isno neceſlity here to determine what falls ups;/ 


der Single-Eſcheat,. or what are the ſpecialities in the preference of Creditorsz: 
becauſe this Declarator is only general, declaring the Party to be duely Denugs, 
ced's 'and thereby.all his Eſcheatable Goods and Rights to belong to the King; 
and his Donawr.. And thereupon the Donatar having declared his Right, hath: 
intereſt to purſue for, and intromet with all. his Eſcheatable Goods -and Rights, 
before whatever, Judge competent : And theſe Actions are called Special Declare; 


tors,but very improperly. The particulars both of the Right and Burden of ſingle; Wi 


Eſcheat are handled amongſt Confiſcations, Lib, 3, . © 


his Majeſtizs 1atexeſt, But Liferent-Eſcheats belongito all Sn periorgj-an q i 


Ez 


4. The Tenor of this Declarator may be thus, * Our Willis,and We charge you, | "8 


* that ye lawfully Summon B,''or his Wite, Bairns, and'neareſt of Kin, he being 
* deceaſed, To.compear, Oc. Toanſwer at the inſtance, of; A.. Lord: or Baillie of 
* the Regality of = - - or our.-or their Donatar, by vertue. of our, or their Giſt 
© of fingle-Eſcheat, dated, &c. That is to-ſay, the ſaid. Defender to hear and, 


*ſec:it Found and Declared, That he was lawfully Denunced Rehel, and pub i - 


* tothe Horn, upon a Decreet obtained-againſt him at the inſtance of E, by: 
* yertue of Letters.of Horning duely execute againſt him 3 which Denunciatis 
© on is of the dates &*c.  - And: the ſaid Horning 'is Regiſtrat in the Regiſter of 


* Harniogs, at -&ye. : And: that therethrough all moveable Goods, ; and all. other ew 


© moveable and eſcheatable Rights, which did belong to the ſaid Defender, the 
*-rime of his Denunciation, or that accrefced,” were acquired, or did belong to 
* him,at any time thereafter, before he be duely;Relaxed from the Horn, doth 
* belong and appertain to the Complainer, - as his own proper Goods and Rights 
* to be intrometted with, and diſpoſed upon at his pleaſure : Conform to the 
* Laws and Pradick of this our Realm in all points, @c. Note, The KingsAdyocth 
concurſe muſt be mentioned, if the Action proceed uponthe Kings Gift, #5 
:5:NoDefence is receivable againſt this Declarator,on any Objection againſt the 
Horning, which/is only competent by way-of ReduRion, albeir the Advocatbe 
urſuer: Becauſe in the ſame Horning, - the Kings Lntereſt-in the Liferent-Eb 
cheat may be concerned, - - | / Mes 263 ; ba 
GEE ;: 1D, TTL 


& TITLE Xq 
Declaratoz of the Avail of Barrtage, 


FEHere uſes to be no Declarator of Ward, becauſe the Vaſſsl duringthe 
1 Ward wasin the cuſtody of the Superior of old, and was Educat and 
Fl Alimented by him: And therefore he needed no more declare his Right, 
thag/any Tutor gs But dil immediatly enter tothe Poſſeſſion of his Vaſſals Ward. 


R - But the Caſuality of- the Avail of his Vaſſals Marriage, hath no«<fﬀe , till 
7 the Ward be ended. And the Avail not being Ziquidy it mult be declated what 
py. Wibe.crve Avail js, whether the Marriage be due in Ward-holding, by the nature 
«the Fee, orin Feus cum Maritagiv, by the tenor of the Inveſtitureg which is 


wy expreſs alteration, and that albeit vbe nature of the Rights be very much 
ifferent : For in Ward-holdings, the Vaſlsl hath no benefite but his Aliment; 
flthe Ward be ended 3 But in Feu-holdings, the Vaſſal hath the full benefite 
fot bis Pred« cefſors deatb, if he timouſly enter. Mo 
re: 3. The Avail of the Marriage of a Ward-vaſſa], isintroduced by our Feudal 
ir- Moſtoms, and not by expreſs Pation, and had its riſe from the nature of Proper 
&) Mts granted for Military Service ; And therefore while the Vaſlal was Minor, 
et; Mud was accounted unkit for that Service, the Superior enjoyed his Military Fee 
\ Willy ; and thereby the Vafſalsappearand Heir, if he had no other Eſtate, was jn 


$5: {iſrels: And therefore our Cuſtom introduced” a mutual oblidgment upon the 
a; Mhiperior and the Vaſa), tothis<ffed, thar the Superior ſhould ſupply the Vale 
0g; Fikaliment, ſo far'as he had no other Eftate, during the Waid ; And that he 
th: Mikootd have-the Vaſſals Tocherzas a real Burden affeQing the Fee,after theWard, 


ad chat optima fides Andtherefore if he did by any Precipitation,or Collufion; 
ininiſh the Yalze of his Mayriage, or exclude 'it The Superior ſhould have 
ple} Mich an Ava?! of his Marriage, as were ſuitable to his Eſtate when he Married, or 
+ Witleaſt that he ſhould not forbcar to Marry till the Ward ended, to delay his ' 


kipetiors Caſuality 3 And therefore the Superior was gllowed to declare the vas 
ing Wet bis Marriage when he Married, or at any time after he became Marriages 
L. tle during the Ward g his Marriageable Age being accounted Fourteen years. 


pleat ;* So that "if he Married before that Age, and diced before he attained 


end; Wow, his Fee ſhould be free of the Marriage, 

put: F'k.: Though the Availof a Marriage doth notburden the apparent Heir perſa-' 
by: Wally, nor his orher Rights, but only the Fee, by Poynding of the Ground) yet. 
atle! rome dified with reſpe@ to all his free Eſtate, and is ordinarly modified to'twa' 
of Fri free Rent, 'or thereby, * But if the' Superior offer him a ſuitable Marchy 
thet Flitping the formalities appointed, and he refuſe the ſame z In that caſe the Avail 
the Mghtened a year further, and is therefore called the Double Avail. | Both have 


«Explicat amongſt the Caſualities of Superiority, Lib. 2. Tit. 4. The rey, 
at for Poynding of the Ground, uſes to'be joyned with the Declarator, in the” 
Libel ; Butir may be more regularly carried on with'it, in a diſtin@ Libel. 
'$/The tenor of this Declarator may be chus, * Our Wil-i4,and We Charge you,” 
That ye lawfully Summon 8,'as holding'the Eands'of --- Of C.” at the leaft Ys! 
{ Wfeir apparent in the ſaids Lands,holden Ward,or Feu cam Maritagis, To compear,” 
WOT anfer atthe inſtanee of the ſaid C,or at the inſtance of B. his UYonatar, by. 
Wwe of his Gift of the Avail of the Marriage, of the neareſt lawful Hair of the 
aſt deceaſed Vaſdal, which Gift is dared; ec. That is 1oſay, The faid Detender to hear” 
ad ſe it foiind and declared, That the Avail of a Matriage is due our of the 
*& Lands, tothe ſaid Superior or his Donatar, by modificarion' of the. Lor * 
i H 2 / | Oo 


- 


xgulat according to the Martiage 1n Ward-hboldings ; - unleſs the Infeftment beat = 
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- © of our Council and Seſſions according to the condition of the Eftate of 
© Heir, or apparent Heir : And that the faid Defender is apparent Heir inthefy 
* Eſtate 3 and that he is of Age Marriageableybeing palt fourteen years complex ; 
* And that the (aids Lands ought to be Poynded for the Avail ofthe Marriage; 
* the expiring of zthe Ward. And To hear and ſee it verified and proven, thy 
© the Defender hath an Eſtate, whereof the particular Lands, Annualrents and 
© Sums of Money, render of Rent and Profite, the Sum of- -- yearly, confory 
© to a particular Account thereof produced herewith, and repeated as a jun 
© this Libel brevizatis canſe, according to which Rent the Avail of the faid Marr. 
© age ought to be modified. Conform to the Laws and daily PraRick of this ow 
* Realm, &c. According to Juſtice, 8c. | ol 

6. Fhe proper Exceptions to be proponed here, are, the burdens Upon the 
Eſtate of the Vaſſal, at the time heis purſued for declaring the Avail 3 For whig 
the ſame Term that is to be Aſſigned for proving of his Rent and Annualreny, wil 
be Aſſigned to the Defender to prove the Debt and Burdens, that the free Rey 
may appear. Defences are allo competent againſt the Inſtruments of offer of: 
Match without Diſparagement, which have been ſpoken to in the fore-mentiquy 
place, with the other exceptions, 'which have been ſuſtained or repelled inth; 
Declarator. | | | | 

7. This Declarator requiring Probation of the free Eſtate of che Vaſſal, by Wy 
nelles, or Oath of Party, muſt have a double Dyet of Compeazance, 
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TITLE XIH- 
' Declaratoz of Baſtardy- 


Aſtards are accounted w»lgo gueſiti, where Poligamy or Concubina a 
not allowed: And therefore they are eſteemed to be incerto Patre,whidlli, 
no contrary probation can avoid, fo that it is Preſamptio Juris &- deli; 

| 7e: Therefore Baſtards have no Agnats, and neither caq have Heirs, nolll1 
can be Heirs to any other Agnats, unleſs it be by a Tailzie, in which the Batali; 
is named as.a Branch of the Tailzie, I have not obſerved it contraverted, wholſfiy,” 
ther they may be Heirs to their Mathers, or Cognats of her Line 5 But ual; 
Statute or Cultom have other ways determined, in favours of lawfu} MatriagfWit, 
There is no ground to ſeclude them from their Mothers Succeſſion, or thele liſt 3. 
her Line ; But as to the Paternal Line,they can neither be Heigs,nor have Hani... 
except thoſe of their own bodies by lawful Marriage « And: thegefore, all thinlfliee 
Means and-Eſtate, are bona vacantia nullizs 3 and yet they do not fall to.the iliiia 
Poſſeflor, but do belong to the King, as Soveraign, or to any other Sovenaiznlſi; 
Power, as a part of the Publick Revenue. But the Kings Officers, or hisllollit 7 
natars haveno Petitory Action for medling therewith, till firſt Declarator of ul. 
Baſterdy proceed. : © x 
- 2+ In this Declarators there is no neceflity to call any perſon ſpecially 4 telly 
cauſe none do repreſent Baſtards, but the lawful Iſſue of their own'Bodiesg ic all” 
ſach be, this Declarator hath no place 3 ſolopg as they or their, lawful I(lue lic v. 
tinues But when-ever they fail, the King has Action to declare their Eſtates TM 
and. Perſonal, to belong to him or his Donatar 3 which extends ,qor only tot; 
perſon who had-yo Succeflion, but to.the Means of any of his Predeceſſors, intel. 


- 
e & 
F.\ 


| 


veening betwixt bimand the Baſtard.-. 


 * 3. The Meafis and Eſtate of Baſtards comes tothe King cum ſo. onere, with 0 
Burden of all that-gould have affeQed the ſame in the Baſtards hands, .25 the Twi; 
and Third of the Baſtards Relit, whereby ſhe may belſerved to a Terce, Willi o. 
may recoyer the half of the free Goods, from the Donatar or any lntromdiifs. 
and may defend her Poſlefion thereof, withouthazard of being Vuious lava, 
| Ml - 
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For a Baſtard can bave no Heirs iu Rights Heretable ar Moveable, nor can 
got Legacies, unleſs he had a Gift of Legittimatian, ar a power to Teſt fromthe 
Tas: And by parity of reaſon, the gAAnd can do ng effetual deed on Death- 
ed; acleaſt the King may redyce the ſame ex capite ej, 
4 Albcit the Kings Donatar be lyable ta ſuffer the Raſtards Eſtate to be'affeRed 
with bis Debt, or Diſpoſitign in Liege-peuſtie 3 yet he is not perſavally ly- 
able ; But muſt be called cognit#or3s cauſa, for declaring and eſtabliſbing the Debt, 
whereupon Adjudication may follow, either of the Baſtards Moveables, or Heres 
able Rights, or the Moveables may be Arrefted and made forth-coming. © 
5, If the Baſtard had Infefiyments of. Land gr Annualrent, the King uſes ro 
Diſpone the ſame to a Donatar, and then the Declarator is a kind of Declarator 
of Property, anda ſpecial Declaratar of Baſtardy. It were convement that the 
Diſpoticion ſhould bear a Clauſe not to take Tofeftment, till the Declarator were 
{uſt paſt 3 Ocherways any Mans Eſtate right bave the burden and-affront, by'an 
lofefrment of his Eſtate, under pretence of Baſtardy, | 
| 6. Law doth not allow Baſtardy tobe declared after the death of the Baſtard, 
2nd therefore the Declarator muſt bear, that the Baſtard was ſo bolder and repute, 
diving bis life, Yet when the Iflue of the Baſtards Body fails, the Baſiardy 
nay be declarcd after the Baſtards death: For in that caſe, the parſuit may be, 
upon the Title of vt3zwes bares z forit the Lue of the Baſtards Body beextinR, 


al bis Means fall to the King as niti#s heres, becauſe none' of them could have 
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ir | | 
nr tenor of the Declarator of Baſtardy may be thps, * Our 1k is, and we 
FI Charge you, ' that ye paſs to the Mercat-Croſs of the Head Burgh of - - - where 
'B, Baſtard did reſide at the time of his death, and to che Head Burghs of the 
( Shires where: his Lands and Annua)rents, or other Rights by Infefiment ly, and 
\ (there by open Proclamation, lawfully Summon «Þ ard jaxdry baving or pretend- 
"XV" ing to have intereſt, in the Eſtate of the ſaid B. To compear, &c, To anſwer: at 
"the wtance of D. our Donatar, as having Right by Diſpoſition from us, to 
e. the Lands, Annualrents,or other Heretable Rights by Infeftment,e$e. or by Gift. 
M1 The 5s 70 ay, To hear and ſeeit found and declared;that the ſaid 8; was holden 
oY 20d repute Baſtard, and that his father was never lawfully Married, or at 
”""- aſt never lawfully Married to A. who was:commonly reported to be his Fa- - 
"os; And that thereby the Lands, Annualrents; Heretage, Debts, Sums of 
"Money, Gagds and Gears;belonging to the ſaid Baſtard, the time he contraged 
le "te ſickneſs whereof he died, did fall and belang tous; by his death, without 
Jp ful LfTue of his own Body,apd now: belongs to' our ſaid Donatar, as having a 
* nt of Baſtardy, or Diſpoſition of the Lands or others wherein the Baſtard died 
Ly "bk Veſt and Seaſed, as of Fees wiz. --- And that our ſaid Donatar has good and 
h'-4 "doubted Right thereto, by yerme of the faid Diſpoſitionz and that he may law- 
; Ay take Infeftment thereupan, as bis own proper Heretage. Confoun tothe 
"Rim and daily Practick ofthis our Realm, | Gc. According to Juſtice, &c, 
a M$. If a Baſtard dip withavt. Ifuc,. within a Regality, having the-benefite (of 
" Sivgrds Goods, the Neclarator myſt proceed at the inſtance of the Lord or Baile 
"BUS9 Regalicy, or their Donatar, with Concurſe of the King's Advocar, becauſe 
MOAWX is only founded: ypop the:RovalTotereſt 3 The Lord or Baillie of Re- 
Py being only the King's Dopetar, and:;pucſuingirr his Right. - 
9, Albeit no perſon needs be ſpecially cited to this Declarator, yet any conz 
med may appear and defend upon the general Citation, 

M. 10. This Declarator muſt have two Dyetsg Becauſe Witneſſes are to prove 
—WEitheBaſtard was in his lifetime ſo repute ; And if there be any Diſpoſition of 
*—Wkeretable Rights, the Property cannot be declared, without fome evidence of 

"WE baſtards Title 3 For the ©vinquennial Poſſeſſion is not in this caſe, as in For- 
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WE 11. The proper Exception againſt this Declarator, is, That the Party pretens 
| | H 3 | ded 
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:ded to be Baſtard, was [awfully begotten 3 and that his Father or Mother were ti 
fully Married , at leaſt lived and cohabit together as Man and Wife ; at Ja 

- were {ſo holden and repute at the diſſolution of the Marriage 3 Or that the Bait WW 
was Legitimat by the Kings Gift, anterior to the Donatars Gift or Diſpolitigh, ao 
How the being lawful begotten may be inftrufted, and the other inſtances x MF 

-gainſt Baſtardy, may be ſeen upon thatHead, Lib. 3. Tit. Confiſcation, © 
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TITEEXITY 
Declaratoz of the Kings Right, as laſt Heir. 


T: E Kivgs Right, as Zai# Heir,” befalls, when a Defun@ dies, to wha 


4 3 


none can be entered Heir of Line or Blood, or Executor upon tht ..t- 
' Title : And: therefore ſuch a Defun&s whole Eſtate and Means are boy, Wh 
| vacantia, and belong to the King, or any" other Soveraign Authority, Mi 
a part of the Publick Revenue. But: the King is'not'truly He ir, but as Heir; WW %- 
And- therefore his Donatar is not perſonally lyable, as the DefunQs Heir woilj MR 
ave been, but is only lyable to ſuffer Sentences and Execution againſt the. MF 
funds Eſtate. :; But in any mutual ContraR, if the Donatar crave the benefite lM 
it, he muſt perform the mutual Oblidgments as the cauſe of it, not as a perſghil 
Oblidgment, but asaquility of the-Right 3 Otherwiſe it were cauſa data 108 jo 
Chula, | y 
2. Thereis little difference in the Declarator of #/tiwes Heres, from the Dedy 
ratorof Baffardy, The Tenor thereof may be thus, © Our Wil i5,and We Charge 
© you, that ye paſs to the:Mercat-Croſs of the Head Burgh of the Shire of 8M: 
-* where B. dwelt when he died,andalſo to the Mercat-Croſs of the Head BurghaMte: 
© the Shire of F. where the Lands andothers wherein he died laſt Veſt and Sal 
© ly, viz. - --- And there lawfully Summon, Warn and Charge al ard ſuniy 
© havivg or pretending intereft, as Heirs, : Succeſſors, or Creditors of the (aid, 
© To compear, &c. To anſwer at the inſtance of Our Advocatyfor Our Intereſt, andMecra) 
© alſoat the inſtance of D; Our Donatar; as having right to the ſaids Lands of lia 
* wherein the ſaid B.dicd laſt Veſt and Seaſed, as'of Fee, by vertue of Our Git! 
'* or Diſpoſition; dated,: &c. That 'is to ſay, To bear and ſee it found and Way: 
£4 clared; that all Lands, 'Heretages, Debts, Sums' of Money, Goods and Gar 
£ which belonged to the ſaid B.: the time of his deceaſe, or the'time of contraQingiitile 
'*the Diſeaſewhereof he died,do belong to Our ſaid Donatar,by vertue of thelWiliihule*; 
# Gift or Diſpoſition granted by Us ro him3 and thag'Our ſaid Donatar, by eh "x 
£4 tuethereof, has good and: undoubted/Right tothe Lands and others aboy wit T7? 
5 ten: andthat he may lawfully take Infeftment thereon, and diſpoſe of the lilihlya 
* as his own proper Heretage inall time coming, Conform to the Laws and dal; 
*$Pratick of this Our 'Realm, ce According to Juſtice, &c. * 5 With 
- 3. If any.jperſon appear and corideſcend upon his Propinquity of Blood,itwi kf 
Found a Dilator duringithe year of Deliberation, that he may have competent me ayes 
.to deliberat; that he may enter himſelf' Heiri: In which caſe the Lords will calfWWki 
Advocat the Service to the Macersand 4ſſeſſors, © | * | Ton Mb Kke 
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Wilirato: of Recognition, Dilclamation, and Purpzeſture, 


WHcſe Declaratorsare competent to all Superiors,in the ſeveral caſes wheres, * 
KL... io they,oecur - And they are founded upan the nature of Fees, which 
_. neceſſarly Imply the Fidelity of the Yaſſals to their Superiors : And 
an © therefore, it is as 2 Clauſe {rritant in.the Inveſtiture,ifthe Vaſlal a& any / 
gg atrocigus againſt that. Fidelity in, any- Fee, But if in a proper Fee, or + 
Wau holding, the Vallal alienat the Fee, or the Mejor part thereof, or it he 
wm his Superior wittingly.z. or if he invade hisSuperiors adjacent Proper- 
. by adjeCtingit;to his owng, Theſe deeds do reſolve his Fee, and make it re« 
h Win into the hands of his Superiar; Whereby he Recognoſceth it, or owneth it to 
at Wome again bis-own Property, albeit there be no mention of any of theſe in the 
l hal Jateftment, But the Superior cannot poſſeſs hiraſelfof the Fee, or purſue 
by 7; jeflory Jacgment, until, the Recognition of the Fee be- firſt declared, 
r; Wl 2 Albeit Diſclaration and. Purpreſture have theſe proper Names and Titles, 
ch uſe to be handled apart, yet they are but particular kinds of Recognition, 
* Malthercfore the Tenor of the Recognition is one in them all,though the Particular - 
0 Wl inferring the Recognition, whether one or. moe, muſt be ſpecially Libelled : - 
TV Blenchor Feu-holdings, the Deed inferring Recognition, be the Killing, 
| Wangvg, or Beating the Superior , or an Attrocious Deed, importing J»famy ' 
| gail him; Or in Ward-holdings the Diſclaiming him as Superior direQly,or in- - 
dy Wirely by owning another as Superior wittingly, or by Alienating or:Burdening: 
ge J above the half of the Value, without the- Superiors:conſent, wherher by 
I iefiog another to be holden 4 ſe of the Superior, or holden de ſe, 'or granting 
naifments of Annualrent.exceeding the value of the half of the Fee3-Inall which® 
let a, the Tenor is the ſame, but theſe ſpecialities are left Blark. 
by $The Recognition may be either in thenameof the Superior bimſelf,or in the name 
d Jia Donatar, who ordinacly gets a Charter which he founds on, expreſſing the 
» 0lecal cauſc of Recognition :* For in Declarators of Recognition, there is no ge- 
1-—SalClauſe, neicher uſes there to be a Gift, but only a Diſpoſition and | Chartery 
Ot ler vy the obtainer thereof becomes Vaſlal tothe Superior, in place of the fors 
] dere Vaſ al, accgrding tothe Tenor of the Charter, 
- al, [K yere regular and convenient, that ſuch Charters contain'd a Clauſe not 
canike Infcftment before Declarator, becauſe they may be given without juſt 
l {and the Donatar is in no hazard tobe prevented by any other, if he time- - 
y ep and diligently infiſt io the Declarator, | 
willy £ This Dcclarator is ordinarly at the inſtance of Donatars, and may be more 
Land fimply at the inftance of Superiors.. The Tenor may be thus, *Our 
BT's, and We Charge you, - that ye lawfully Summon B, as baving been Va{- 
Lk abc. in the Lands of - « - at leaft apparent Heir therein, who or his Pre- 
tr Exors or Authors have committed thedeeds of Recognition under-writteng To 
1t (Wer, 8c. To axſwer at the inſtance of D, as having Right by Charter from 
| calf FWlaid C. Superior of the faids Lands and others forelaids, as fallen in his hands 
"EY Recognition, for the Cauſcs ſpecially contained in the foreſaid Charter, vis.. 
K+: + Which Charter is dated, &c, That is to ſay, The ſaid Defender #0 hear 
"Nat fe it verified and proven, that he hath wittingly and wilfully committed | 
+ Wkids Deeds of Recognition ; And therefore 0 bear:.and ſee it found and de- 
ved, that therethrough he has Amitted-and loſt the Right of Property of the 
Wa Lands and others forcfaids ; and that the ſame did Recognoſce to the ſaid . 
"** *FVor of the ſamine, and that from and after the committing of the faids Deeds 
*"W>ognition ; Aud that the {aid Purſuer,, by vertue of the foreſaid Charter, 
ca - hath 
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, hath good Right to take Tafefiment thereof, and to Bruik .and : oyſe the fag. 
Y Lands and others foreſaids, by vertue of the ſaid Charter and Infeftment to fol 
* low thereupon, as his own proper Heretage, in all zime coming 3 and to intro. 
* met with, claim and purſue for, the Rents and Profits of the-ſamine, ſince 4 
* {aids Deeds ofRecognition, againlt all Poſſeſfors'and-Intrometters therewith 
* Conform to the Laws and daily PraQick of this Our Realm, &©4. Actor 

© Tuitice, &c, Ky 2... THE 
” This Declarator muſt have double Dyets, unlefs the Vaſfals Infettmen 
produced. 'And albeit it bear not the Deeds of Recognition, tobe wirtingly | 
wiltully done 3 -that will be preſumed, gpon the deeds, unleſs* the'Vaflal conde. Þ t 
ſcend and prove, that he did the ſame by ignorance or miſtake, without avy Nl 4 
wilfulneſs or contempt 3. asf the Superior or he — Snccelſors, or tlit { 
q 


4 


| 


the Fee was by the laveſtiture provided to other Heirs, than He who'now tliin 
the ſame as Superior; orthat the deeds againſt the Superiors'Perfon, were for 
neceſſary ſelf-defence, ex inculpats twiela, or in obedience ro'lawful Authorig, Wl þ 
orin detenceof a more anticnt Superior; or thatwords importing hisInfamy,wer Ill +: 
inobedience, upon Judicial Examination as a Witneſs, . —_—_ 

6. But Minority affords no exception inthis matter, which of its nature' igCGhh* : 
mina)!. Neither will it be a' relevant exception, that theſe deeds were done yo 
him who had Curators or IaterdiQors, without their conſent © Nor that the Wl 
fekment 2'ſe was null, aot being Confirmed, and ſo conld import no Alienath I ut 
on 5 It it did contain Preceptof Seaſin, and that om Fger= 77g taketi, ab the 
beie the Charter or Precept: of Seafin did bear a Proviſion, that the lofeftman iN in 
ſhould not beeffeQua], unjels theSupetior conſented or Confirmed ; But if it dl MW #1 
bear, that Seafin ſhould not be taken, till the Superior Confirmed, it wouldhe Ml 1 
Relevant; For this-Clauſe were Swſperſive, whereas the former were only I IN biy 
ſolutive, © | E | —_ 
; | he 
bind 
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are carried as Part and Pertinent, without a ſpecial Seafin. Yet ſtill ſone com 
to Milos without Ai7rifion, and pay a lels Duty than thoſe who are Aſtriced, 
dinarly ; though there may be an AftriRion for ſo ſmall a Duty, as js only | 
valent to the Service, which all muſt pay that come 5 without ſpecial agreemy 
But agreement for a definite time doth not infer 4fri&ion. | ” Witha 
"2. Aſtricion or Thirlage is a perpetual burden upon the Lands aſtrited ke K«"<[ 
paying a certain culture, and Services to the Miln 3 And thereby it be 0 N58 boul 
ſervitude, wherein the Milo is the Dominant Tenement, and the Lands Thin 
are the Servient Tenements 3 Andit is a Real burden affecting theſe Lands,pai | 
therewith to all ſingular Succefiors. Yet there doth not | vn follow Le b w; 
ARQion by Poynding of the Ground, but a Perſonal Aion againſt the FWnn"g 7 
ſors, andis rather a burden upon the'Fruits, than upon the Ground, Nor gow 
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i ingoter Socatfots buying 'the Fruits, bit 6aly the Poſſetns t6 Whith 
JeCropt longs, -antmor:che "Mater of TREOIHNG, Mike be met Pollefior By 


fpe; It & Wſ6'M the power Eft Poffefſors v6 Eobour Wore br feli>as 


| the pleale, vr-vockiitg - Ifithey Labour dove, 'tvarſrhouphthey -Titloſe 4 p#H 


ofiheſe Grounds, everto-be 'Libourtd, there iff Mhlatfedhc; tihiefs there be 
alfficure '2 Sr9he#l npuinive, which is GiNeU b Dry) UH dire, Which canotily 
leſ6-conftivte bythe Teretorgind thereforelsvbirtdiitly Hue 'by Himrdhd by the 
fafefivrs, 4hough'they Labour awne  - \ "b63F*IC 19123 30 39813 
qdvretors 80 Aftrittheir oWhTenmens,aoſtotGinalty ther wer Mithss aft 
then ihe Mulltafe #f1d Miln-ferviee-decorſes 4 phtt (of rH Teriietts/ Rent © td * 
eveisno:protmd of <ortiplaitt, 'NowwgteabſUaret Be AAATHRFE' be For the Rent 


aut betheiles, Yea 'the Muſrare betunits a REM BAYES; pon Ae RvEN! 


leoms3 And WIfhovgh Res ſhe WH fro; yer theres pet tha4eRt by 
deMilers, and of:the Tennent; This ThiHage 1C6rffMAht notwithflnding Hat 
 Cirentess tto other Probivieh of HHIgpMmnefTenments, Var theirwſe'sr 
nk #0 their Maſters Mili, Yea though 10Hfe pay 166 /Miltufe wird Birvices 
avorhers, yet all ute ARHALd $; And whohever attitey the Mild'by DigelR 
to, Appry (ig, or Adjadication; ovtties 4he Aaletifes of theſe Temicnts, thi 
whe veeuRomed 'to Voie to'that Miln;ever tough 'the Slit Aﬀrifd be nets 


atboy , and that thowphthe Difpefition of the With d6:n&t Marr xÞtefly 9b 


tle Thirle Multures of ſuch Lawidey bt 4enwally; WH T%91: MA0w7Ey, bit 

Wb id Minitures aſtid lr wot, And albeit Bardietonkd Oe1S afichnA3us, 
io baythe Mitng 'wthoar thertion Of WINES, 'Of Bat Ye AH BE Al fries 
der Appriſed without wemicn'thevear 3, Yer the AIFIANd IX uNpares ol. 
bitheMiln, unleſs © 'wore athertoays eapreft,, or &dwppear by (vs price sf 
teÞbles as ifan Hetwror Shontd Mt a Min and Mil lafids Tying WdjWdtrit i 
beÞuyers Lands, wihout petting ia prices: ſuitible doth to the Wir and NAM 
.'y, Thirkage of Lafids to Mitns of the ings Phopryy 1s foffivicently APURY, 
y Upof coming to the Milh, and paying the TOH-4%  Mulfarcs; ehoigh the 
Thirlape be not founded upon,-fbr-Atmmicalae by Writs which's 4 Royal 
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ive, necefſar for rhe King; beavult he % hut pregadged by he negtect 
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6 Thirlage alfo of Milts whith vid belong to Arkin; 2s parts of their Bb: 
wht, * wore cafily mſtrufted than the Thithape of other Subjetrs$ Beenuſe in 
be reve of the R eforitation, their Evidetts were Heftroyed and Toft: And thir 


neit et the Queſtion be of Thirlepe of Latds, which were ict of theie vive Proc 
lid par $uptrioritys but much tore if the Queſttdn be of ſuch Lands: For 


titin they are in the-<oftifion eaſe with eitfer fierttors, = tothe Milltires of 
Wir owiLands acaftomed Wo be payed romhelf owns Mitts. I” IT. 
"7, Thirlage, in other caſes, cannot be conſtitute or inftfaed by over iſs of 


i yi, and paying ſth a Malkare, and fith Services arid Sequeld 5 Wilt there 


wotker- concurring evidences hiporring s 7 66lage, as If there wert M/F of payy< 
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tors of the Miln.' Yet theſe Bonds alone will not make.it a Ree! durden, affeQting F 
ſingular 'Succeſſors; unleſs there were uſe of payment after ſuch Bonds, ; 2, Al 
vAGs of Court , whereby. Heretors enat their own Tennents'to, come ' 1; 
another Miln, and coming; accordingly, makes the Aſtriction- Real; But if. it be 
only an A& by a Þaillie, except his. Warrand be inſtructed,it will not make a Con. 
Pitution, but will be a Title for Preſcription, © 3. Decreets for Multures or Miln. 
ſervice, though they be. but by Inrolments of Baron. Courts, - without formal fx; 
tradts, if they be on Compearance, they are more effe(tual than the As of Bail; 
lies - For they. are not only Titles for Preſcription , by ſubſequent Poſſcſlion; 
* Butalſo they. are Evidences that the Anterior Poſſeſhon was not, voluntary, 
+9 Thirlage is ſometimes the ground. of a Poſſeſory Action, ſometimes of a Pejz. 
tory AQtion, and ſometimes of a Declaratory Attion: When the Thirlage is ſpeci- 
al both as tothe Lands, :and as to the liquid quantities of Multure, which bath 
been ſo poſſeſt within ſeven years 3.then a Poſſeſſory Aion'is competent to con- 
tinue the ſame, But if there hath not been ſo long continuance of Poſſeſſion, ye 
if the conſtitution hath not:been ſeven years fince, albeit it was cled with ſome 
years Poſſeſſion, the Multures may be acquired without a Declarator, by a Pes 
titory AQtion,' But if there hath been no poſſeſhon within ſeven years, there 
muli be a Decleratory Action, to declare the. Right of the ;Thirlage, before there 
bea Petitory or Poſſeſlory: Judgment 5 18;:which the Heretor of the Aſtrid 
Lands muſt be-called, and likewiſe in the'Petitory Judgment 3 But in the Poſ 
ſefſory Judgment, it is ſufficient co call the Pullcſſors. | KATP 
.. 10,;The Tenor of the Declarator of Thirlage may be thus. - © Our Wil'is and 
© We Charge you, that. ye lawfully Summon, #, Heretor of the Lands of --+. 
©or Liſerenter, or Wadſetter of the famine, :T's compear , .&c.. To anſwer 'x 
_ © the inſtance of A. Heretor, Liferenter, or Wadſetter of the Miln of -+»-'-wid 
£ the Multures, Sucken, Sequels and Services:thereof, conform to their Infeſs 
* ments of.the ſamine, dated, &c. -  Andals at the inſtance of T. Tacks-man, 
© Tennent of the ſaidMiln,That is to ſep, The ſaidsDefenders T9 hear and ſee it found 
© and declared, That the faids Lands of ---- were Aſtricted;and Thirled tothe 
© aid Milng in payment to. the Purſuers of the quantities of Multure,Sucken,and 
« Sequel after-ſpecified, viz. ---- For the. reaſons and caules following, 
( Here uſt be inſert the particular ways of Aſtriftion.and IyfiruGion thereof before- men- 
© tioned) And that the Purſuers have good. and' undoubted Right -to' the (ail 
© Multures, Sucken, Sequel and Services, fince the ſaid Altriction,and in all time 
* coming 3 And ought to be anſwered and obeyed therein, by the Defender; 
their Tennents and Poſleſſors, and the ſaidgAſtrited Lands, conform to 
* quantities of the Grindable Corns growing thereupon, Grinded at any Mila, ot 
© Gifted or Sold, and not Grinded at the Purſuers Miln, and alſfo- of all Grains 
© jnveite E illatay tholing fire and water within the ſaids Lands Thirled as afors 
© ſaid, Conform to the Laws and daily PraRtick of this our Realm, '&4c, 14 
* cording to Juſtice, 8c. | 31 F888 
11. lnvefea & Ihata ill be ſufficiently proven by Cuſtom, though, it-benot 
expreſs in the Conſtitution of the Thirlage 3 Unleſs the Thirlage be ſpecial and 
particular in all things. | : 7 
- 12. It will bea Relevant Defence, that the Bond or AC of Thirlage did: net 
attain Poſſefion before the Defenders Infeftment of the Lands in queſtion, heb6 
ing a fingular' Succeſſor to him who granted the Bond of Thirlage, or made the 
A&R of Aſtricgion; If theſe be the cauſes of Aſtrition, But: if Poſſeſſion anter- 
or be inſtru&ted, or offered to be proven, it will be Relevant. 2. It will be 
Relevant. Defence againſt Aſtrition by Preſcription, that there was nterrypiin 
by Proceſs for Declarator of liberty from Thirlagez Or by Interruption wa feGi, by 
Grinding of Corns growing upon the Lands pretended to be Aftricted, for ſeve- 
ral whole years : Yet if the Purſuer Libel and offer to prove ordinar coming 10M 
the Milo, during the Preſcription, and paying the Duties Acclaimed, thougbiew 
proveſWWiic 
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Foenot, every year, the; Libel will be Relevant:z Uflefs the: Defender poſi- 
rely offer to prove the Interruption, asaforefaid, whercinhewill be preferred 
&more pregoant. ; 3.. It'is. a Relevant exceptiqn agajnſt 'this:Dechrator, 'that 
te Defender. being lingular Succeſſor, (did born; fide: poſſeſs the Lands in queſti- 
60; and conſumed the fruits thereof, withoutithe knowletlpe of atiy Thithge. 'But 

Reply of his being 10'24als fide, by inftrutting therThirlage by Writ ab initio, 
ws Decreet of Aſtriction, .willeleid thavDcfence, | 


D 2. 
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| | TITLE: X'V4, 
gefionsto'Yililt,with Certificacionuot tobe 
7 ter, and Artions of dowble Poyridtng. 
Tr Aw hathiprowidetowo Remeads, for freeing Defenders from the hazard 


8: of Purſters; :thatido, or may Infiftagainſt them, 'that they may not at 
i Diſcrationbe bbliged touttend, for defence of their Procelles, he one 
z when.they.axe Citex:to:a cevtain day, and Teceive a Copy of the Summons's - 
appear the nexdSeflion-day dfter the Term to which they are Cired, and 
roduce.the.Qopy,'and cauſe -callithe ſame, and crave Proteſtation', That ſees 
ngthePurſaer appearceh' nor 20 Inlift, they 'may be declared free from that yn- 


ne. 
S "ns * : 
— — MT DO 


rd thereaf- 
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the figſt iDyet, becauſe they -are-t@ be Cited to the'ſecon 'Dyet, afier the figſt 
Elapſed; So :that-the-inftanee cannot fall by the firſt Citation, leing they axe 
lobe-Cited.jagain by w-he ſecond: Citation, © , © 
44 This \Potefianion being obtained - and extracted”, Th Defender, lyes 
under the hazard of the fame:Cauſe in anotherinſtitice; For Ret cad wheres 
&.Lamgltows himto raiſe.a Summons againſt the Purftler fo 3={ with Certi- 
tion, that ifrbeinfiſffinot, he. shall wever be heard thereafter, 4nthat inſe;; where- 
by this Cexrification | 15/peremptorz not. only excluding the Summons till. new 
(ation, but-exoluding the Caufe, whereupon the Snmmons was founded, 
4, The:other Remead:, is,, when Parties are, or miy be. purſued, 'by dife 
kent Purſuers, upon diſtioQ: Rights: In which Caſe, they cannot. found upona 
ied Parties. Zjght. And therefore the Law allows that they may Cite all Parties 
hadoiar may pretendiright againſt them, for that which, they do acknowledge 
hey may be lyable to, either by a Perſonal or Real AQion, To the effe& that they 
wy Diipuce their Rights, and Preferences, and that the Purſuer in Ys Akan 
wy be only lyable in ovce and frgle-Paywens or Performance; And that he nor no 
lehtofhis, may be lyable to double Diſtreſs, but that he may ſafely pay or 
lozm zo the Party. that ſhall be preferr*d,and found to have beſt Right, iWher . 
aDegreet of Preference, and Performance, ſecures the Performer for ever 3 
ud that albeit the Decreetof Preference were in abſeiice, or though thereafter 
trre Reduced, whether it had beer in Abſence, or npon Compearance z Sa that 
te Party. nheteatter preferred, will have Acceſs Joainkt theſe who y ere formerly, 
erred, For as Payment made boa fite, ſecures the Payer, when no hor 
A 3 So much more are theſe fecured, who Pay or Perform, anthore 
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/4-- Both theſe' Ations are Declaratory , and neither Pe itory nor Poſreſo 
NJ, Albeicthey have theſe ſpecial Names, and are not under the general Name 
 Declarators, | | 
$ The Aion for I»þ/ting, is not Competent after Liis-comteſtation 5 Be- 
either Patty is Maſter of the Proces : For as the Purſuer may 1n(iſt to 
Ive, conform tothe At; $0 the Defender may ca upon the ſame AR, and 
*amguce the Term, for the Purſuers not proving 3 and fo may be Aſſoilzied 
Kiler, and not only from the inſtance + And therefore this Aion carnot _ 
| I 3 Cee 
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ceed till the forementioned Proteſtation preceed and be ExtraQted 3 which may be - 

: obtained,although the Purſuer appear and give out his Proces to be ſeen 3. For 
if after it is returned, he do not inroll it, the'Defender may again call upon his 
Copy, and will get Proteſtation, ſimply, or conditionally to- be Extrated if the 
Puriuer do not Inroll the next Inrolling day. And when the Gauſe is called by the 


. 
© 


Roll, if che Purſuer infiſt. not, the Defender will get proteſtation., _.. 
' 6. If the Defender in [this Aion to inſift, do appear, If he have any proba. 


ble ground forit, he will get atime to prepare himſclf to infiſt- 

7. The tenor of the ARion of double Poynding may be thus © Foraſmuch a; 
*jt is humbly meant and ſhown tous by our Lovit A, "That whereas the Comple;n. Wl © 
*exor his Lands and Goods are diſtreſt and troubled at the inſtance of B, and Ca, | 
< pretending right, by ſeveral Arreſtments, and AQions fos, making farthcami 
* of certain Summs of Money addebted by the Complaihey ro » Or wherewith his 
© Landsof.-- are. 4ffe&ed and Burdened, and may be. Payiided by the ſaids Par. 
* ties pretending different Rights and Titles thercto: And it being moſt juſt and 
t reaſonable, that the Complainer or his Lands and Goods; ftrould'only be-Lyable 
*to once and ſingle payment and performance, to the Party who ſhall be found 
© Decreet ofthe Lords of our Conncil and Sejſaon; .tohavebeſt Right thereto 3 And 
ſhould be freed of any Trouble or Diſtreis, at the inſtance of 'any' ofthe other 
«Parties pretending Right, as & alleadged, Our will is herefore,” and We Charge 
you, that ye lawfully. Summon the (aid B. and C, pretending {Right' as fore: 
efaid, To Compear '8&c, To anſwer at the inſtance of the Parſuer, That is 40 ſay; 
© The ſaids Detenders to produce before the ſaids Lords their-ſeveral Rights Tits 
$ and Intereſts, whereby they pretend to be preferred in the'Afatter Rye thor 
*ten. Andto hear and ſee it found and Declared by Decreet'of our ſaids Lords 
* who hath-the beſt and preferable Right thereto; And that*the others "may be 
© Decerned, to ceaſe and.deliſt from Troubling or Moleſting:the Complatnes there- 
Eanent ; And that payment or performance to the Party found to' haye' beſt 
 *Right, ſhall Liberat and Free the Purſuer at all hands 5 with Certifiettion,"thit 
«if they Compear not, or produce not ſufficient Titles and'Rightsto' the Subjet 
©in2ueſtion, Orthat Compearing and Producing, they ſhall-not be 'preleired; 

*They ſhall never be heard thereafter, to Purſue, Moleſt or Trouble the Purſi- 
<er, inany fort; Atthe leaſt, that payment or performance to'the Party who 
*ſhall be preferred, ſhall abſolutly Liberat and ' Adoilzie the Purfuer, from al 
Inſtance, Aion and Execution, for the Matter in Queſtion, *bygone; preſent, 
©or in time coming. Conform tothe Laws and daily praQtick of this Our Realm, 
Ec. According to Juſtice, &c. IO? (OS 
8. The tenor of the a#ior: for I»ſeſting, may be thus, *Foraſmuch asitishum- ſy 
<bly meant and ſhown to us by Our Lovit, '4. \That whereas' the Complainer' i * 
© was purſued at the inſtance of B. to appear before the Lords. of OurColineil aid I , 3 
fSeffion, upon the -=- - day, &*c. In the hour of Cauſe ,*' with 'Continuati- 
*on of days} AlVeadging that, : &*#c. According to which Citation,” the Com- I PP 
* plainer appeared and produced a Copy of the Summons :.\Which Copy being 
C oftimes ca}led in preſence of the ſaids Lords, the faid B. not compearing; The 
Efaids Lords admitted proteiZation, declaring that-the Complainer ſhould not be Wi 
2 «obliged to anſwer, nor the (:id B. bave any further Proces in the ſaid Caufe, 1} 
2% <till the Complainer were of New Summoned for that effe&. And ſeing the fad BY 4 
cB, doth not yet Infift in the ſaid Cauſe,having had ſufficient time to do the'ſame, 'On 
E and that the Complainer- ought not to ly under the-hazard ofPlea, in the faid "ſr 
© Matter, at the Option of the ſaid B, that he may take advantage of the Come FR 
© plainer, or of his Succeffors, in their Minority, and ignorance ofthe Aﬀeair, or Nd 
* when the means of probation of the Complainers defences may be loſt : There 'del 
*forein all Law and Reaſon, he ought to be Decerned to infiſt in the ſaid Cauſe and 
© with Certification, that ifhe failzie, he ſhall never be heard therein thereafter, 
* Andthatthe Complainer ſhall abſolutly beAſſoilzied theretrom for ever, is 
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ped, Our Will 3s berefore, and We Charge you, that ye lawfully Summon « 

"Ihid; B, to compear &c. To anſwer at the inſtance of the faid Couptetoch "a: 
46 10ſay, the laid Defender To hear and ſee the Premifies Yerified and Proven: 
4nd being ſo Verifiedand Proven, to hear and ſee himſelf Decerned ro infiſt in 
tthe ſaid Cauſe, with Certificatioz that if he infit not, he ſhall never be heard 
therein thereafter; and that the Complainer ſhall be jepliciter Aſſoilzied there- 

(from, Conform to the Laws and daily Practique of this Our:Realm 3c. Accoy- 


(ding to Jus} ice, Oc 
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"l i Declarato:s of Servitudes, 

[ $2] S199 $57 92 | 
d He Rowan Law had two ſpecial aQtions in Relation to Servitudesz | The 
\N one Confeſſory, whereby Parties did inſiſt toobtain a* ſervitude to: be'de- 
y il - cerned in their Favorsz The other Negatory, for obtaining a-Decreet 
id declaring them free of ſuch particular ſervitudes. © * © » 

it 2, The ſame a&ions are competent with us, but in different ways, and by di- 


i If fin kinds of ations : For when Partiesinſiſt for Servitudes, having been in re- 
© If cent uſe of injoying the ſame; 'they may-inſiſt in a Poſſeſry Action for that effe&t3 
) I Becauſe it is the Continuation'of their Poſſeſſion, and they have no need to de- 
& cre"their Right of the Servitude, - But if they, 'or their Authors, have not 
l been recently in uſe of injoying that Servitude, ! apoſeſſory aQion'is not compe- 
w tent'to them, but they muſt firſt declare their Right* 'Thereaſon whereof, is the 
fime which makes the difference betwixt Poſſeſ/ory and Petitory or Declaratory 
4 Jidgments : Whereby theſe whoare obt of Poſleflion, cannor 'Putſue from the 
Þ Conſtitution of their Right to their Citation Kfor' Profits or Damages, though. 
4 thy ſhould ſufficiently inſtru@ cheir Rigtitz-to have been Compleat from the 'be- 
inning 3- But the Defendersdo injoy their Fees bowafide, without any ſuch Bur. 
I Cen; till they be Conſtitute ix wala fide by-a Proces, or at they have knownthe 
ho Purſuers Right, andhave hindered him 'to enjoy the ſame, The time of injoying' 
thePriviledge of a Poſefory Judgment, in defence of ARions of Mails and Du- 


n; ts, 'or removing, did vary*for ſome time 5 But now hath been long fixed toSe- 
i © 10 years peaceable Poſſefſion, without Interruption; ſo that till Reduction or' 

' I Declarator, they had a dilatorydefenceupon the Priviledge of a Poſfſefſory Judg-" 
I ent, And though the ſame, Queſtion hath not frequently occurred in Servi-" 
er? fndes;3 yer no leſs time ſhould be required for that Piiyiledge in them. 


+ 3+ The Priviledge of a 'Poſeſſory Judgtiient, is rtot Competent _ Poynd- 
Y log of the Ground upon Annualrents, Feu-Duties, or other real Burdens which 
appear by Infettments, whereby they ma$ be known, Md: which are ſeveral di-' 
fig& Fees ; neuther in ARions for Tiends, for thg ſame _reaſonz Becauſe the 

he © Tights thereof are Notour. Putthis is not to be extended to Servitudes, againſt 

t@' © which, Proprietars, Wadtetters or Liferenters; have the Priviledge of a Poſefv- 

iſe, © 7 Judgment, till the Servitude be declared. 4 : 

4: The tenor of a Confeſſory Aion or Declarator of Servitude, may be thus, 

ne, Ml (Our Wil} 3s, and We Charge you, that ye lawfully Summon B. Heretor, 'Wad- 
aid MN ſetter, Liferenter, or Poilefſor of the Lands of S. which Lands are Burdened 

mM '#ith the Servitude underwritten, to Compear, &c. to anſwer atthe inltance of A. 

or 4s having right-to the Servitudeof- -» - as pars and pertinent of the Landsof F- 
re. © lopging-to the Purſuer his Pregeceſſors or Authors oy continual Poſlcſhon 

ſt, © dulce of the ſaid Servitude, as a pertinent of their ſaids Lands, and to the be- 

'hovethereot as the Dominant Tenement,by frequent and ordinar uſz and poilele 
"lon, as they had occaſion, paſt memory;at leaſtduring the ſpace offourty yeats; 


atleaſt as having right to the ſaid Servitude, by a Bond of Servitude, or dil 
I 3 poſition 
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* poſition.thereof, from the-Hereror of the faid Servient Tenement, 'for, oo 
* which Bond or-Diſpoſition'is dated, &*c. By vertue whereofythe {aid Purfuerkis 
< Predeceſſors or Aughors thaveibeen in poſſcfiion, and uſe-of 'the faid Servidide'; 
©That is to ſay, the ſaid Defender 40 hear and ſec it Found and Declared, Phatthe 
© ſaid Purſuer hath good and undoubted Right to the ſaid Servitude, 'in-manie 
* above-wiitten: And theſaid Defender to be Decerned by Decreet of the digg 
© Lords , $0 (defiſt and ceaſe from troubling” him in the peaceable enjoy. 
* ment of the ſaid Servitude, and to pay and ſatisfy to him the Dammapesſy. 
* ſtained through his unjuſt hindering his enjoyment thereof, and through his 
« detaining the profite of the ſaid Servitude, as ſhall be modified by Decreet of 
© the ſaids Lords, Conform to the Laws/ang daily Practick of this Realm, &4, 
According to Fuſtice, 8c. ; 

5. The Negatory Declarator }mqrriagh tres zy uſed, becauſe, Servitudg 
have not proper poſſeſſion, 9 - + place _—_— Ports con- 
cerned may ftopthat, 94-8 ey find any ground of doubt of the Right thery 
of, without hazard of Eje@ion or. Jatryſcon : For thereby the Party baving ' 
he 


to the Servitude,may purſue a Petitory of Pofſefory Attion upon the Servitude 

be not long filent,as aforeſaid; Yet the NegatoryDeclarator 1s.r£quiſite,to liberg 

the Purſuers Tenementsof any pretence gf Right or Poſſeſion, whereby another 

may claim a $ervitude, as, Pertinexs of the Purluers Tenement, by long Poſicſf 

on, or by an wſyfficient Twle, accompliſþed by Preſcxiption 3 Eſpecially, leſt his 

probation of Joterrupriqn may. faxl by ghe-death of his Wicnefſes. This Declary 
tor requires nomore but the denial of xhe Servitude,which is Negative, and proyes 

it ſelf, unlefsthe waa be. proven 3, Ang thereupgp cancludes Declarator gf 

vit 


Liberation from ſuch ude, Necerning the Defender to defiſt and ceaſe from 
troubling the Pprli TOP IIWEES 009759 hb. od code: me” 
In the Confeary Declarators, Nelences will becompetent upon Anterigi 


ty. of the Peſenders. Ipfejuqents, .hefore, the Conſticution, of the Servitude, @ 
upon Joterruption tbercatter 3.0; that the Servitude was conſtzrute 4 nor habewy 
Pajeftaters, he who copſticutethe lame,, cjcher not betag Tnteſe in the Tenement 
pretended r9 be. Serxientyor being denuged in favours of the Nefender, bis Pre 
decefſars or Authors, before the Confjicution attained Pollefligny whereby the 
Purſuer will be oblidged to Reply an Jolbruet, thas the Conſtituter of theSg 
vitude had Right by lofeftment,. and that the Seryitude was cled with Poſicfſign 
fore be was denuded, which he needs.not Libel and anſiradt ab inizio 3, but te 


cannot exelugethe Defence, as not competent in this Judgment, becauſe it isng 


7. Inthe Probation of. the coptinuance of Poſſeſſion, it will be ſufficiene t 
prove, - that frequentlie A chwertle, the Servithae was made uſe of, Ag lnter- 
ruption will. nat be inferred by. poe years forbearance to poſleſs,unleſs there were 
aQual debarring, or Influments takengppon Interruption. 


bi +  — - - - * Gi. 


Declaratozs of Clauſes Jrricant. 


[therto Declaretorie Ations of the Rights of Purſuers,have been hand- 

$ led. There remains yet Reſciſſorie Actions, whereby the Rights of 

"BL. Defenders are Reſcinded, and declared to be null or void, or tobe 

| reſolved, orfalſe, or holden and repute as falſe - Whereby the Rights 
of Purſyers do by conſequence revive, and therewith alſo Clauſes Declaratoryof 
the Purſuers own Rightsare joyned, fo that they are not only preferable to the 
Rights Keſcinded, but alſo declared to be abſolutely valid Rights z In whoop 
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"2+. Theſe Reſciſorie. Attions,are all Declaratory, gnd, neither Petitoric nor Pol- 
florie,- concluding nothing to be done by. the Defenders: For though they may 
maclude: that they. ſhould: elit and ceaſe 5 yet that is only Negative, prohibt- 
_— eres WE 4 
" 3. Clauſes Irritant are ſa called, becauſe, they are delign'd to make woid the 
Rights in which they are contained,  #r: the events therein. expreſt, They are alſo 
alled Reſolutive Clauſes, becauſe. in theſe. events, they do .reſalve the Rights 
f wherein they are contained:z..And qmeFmes they bear, that 1n.the caſes therein 
nentioned, the Rights ſhal/ thereby become null iplo facto, :without, Declarator z, But 

mwithſtanding of this, Clauſes Irritavt are not effeual till they be, Declared, 
where they are exorbi:antly. Penal : For the. Lords ex Officio have;power, tom 
life exorbitant Penalties, albeit they bear to be l;guidet of conſent, of Parizes:s 
nd tor the ſame cauſe, they have power co qualify theſe Clauſes Iryzta»t, and to 
dow. time for purging the ſame 7 Yet only if they be.truly exorbitanily Penal ;.For 
kich Clauſes contained in gratuitous Rights, take their full effeR, becaule thenthey 
xenot Penal, butare conditions and proviſions qualifying the Right z pyw gt 
re they need no Declarator 3 But if the Right wherein they are, be founded upon, 
lyway of Defence, or Reply, The Alledgiance of the Rights being gratuitous, will 
tk Relevant. ER. ; 

4, Theſe Clauſes Irritant may *be*contaiied in -any Right, but they uſe moſt 
adinarly to be contained in, Wadlet-rights, Bearingy that if Redemption be not 
mde,conform to the Reverfion, within fiſth a time,or in ſuch a way, Then the 


Reverſion ſhall become void... Or-in caſe the Reverſion be;only;made Ke 


rey, the effe@ is the ſame, except it be 10. a.true Szle, for a, Competent #hice ; 
nherein both Clauſes Irrita»t and Temporary Reverſions are valid,, becauſe the Js 


ing Pezal in theſe caſes., 


We v0 21 Jad <ilo Bol iÞ Ss = 

5 The R owan Law doth abſolutely -reje& ch Clauſes, in lapignorations,which 
bexcall Pa#a Legis Commiſorie 5 bi 5 Ourfe ſtoms A formeny taint 
ich Clauſes, but, modificd the exorbyagcy:thereof, .by giving Fqmperg time 
bredecm, albeit;the time contained in; the Reverlion, was Elapſed 3, burdid/noi 
lain the Reverſion to be, perpetual. ., Bu ſince, our. Cuſtom hath more clols 
hilowed the Rowen Law in this point, {hat which, was done was truly an Ime 
Manoration, and not a Sele, for an Fqurvalent.prices- \*o #14 135 ofa. 
\ \ i next caſe moſt ordigary for Clauſes lrritant, 1s, in Tales ;. whereby 
beHrirs of Tailzic are burdened with certain Proviſions and Conditions, ſome- 
ins by PoteStative Conditions, in the.power, of the Heir toperforms ſometimes 
dridental, not being in the Heirs power. Theſe Clauſes Irritant in Tailzies, are 
lot properly Penal, becauſe it was in thepower of the Conſtituent, . to aſſume or 
waflume theſe Heirs of Tailzie, to be his Heirs; And. therefore they. are effe- 
a, and eſtabliſhed by an AR of Parliament, notonly againſt the Heirs of Tail- 
= FW and their Succeſſors 3 but alſo againſt fingular Succeſſors, even though 
ltey-be Credi:ors, Appriſing or Adjudging, for the Heirs proper Debt, Butthey 
Wl not defend againſt the Conſtituents Debe ; In prejudice of which, no poſte- 
Nor Tailzie could be made. Stch' Clauſes Irritazt in Tailzies, do not well qua- 
tat with the Right 'of: Property; For thereby theſe Heirs have not the power 
diſpoſal of theſe Tailzied Rights, and therefore ſuch-Clauſes uſe not to be put 
bon-Reirs of Lineg nor Heirs Male, nor Heirs of Proviſienby-Contraas of Mar- 
We-':'For all theſe are Heus of Blood 3 And if inſuch caſes Heirs were ſohoupd 
Wthat they. could neither {<]], nor effeQually. contra Debts.that mighn affet 

Eſtates z Commerce of Lands would-thereby be taken awsy,. and Proprie- 

Wwould frequently be rendered miſerable. 5 :Becauſe though the Fee of their E- 
tes could not be. aff;Red for-their Debts,. yet no Tailzie could hinder: their 

tsto be Areſted, and made forth-coming. Sit 6 
7 WY I 4 7 * Albent 
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7: Albeit Clanſes Ireicabr in'Taitzietbe not Powe, and wpon'thatacy Sr *s 


quire not. Declapatoxs, yet there muſt, be. Dectatatdre before the Taif2iet 
ment can' be apnulled;” * or Reſolved : 'Pecauſe ſich Thauſes are apaiiiikeny 
mon-courſe of Law, ant therefore are Oitions, aa Hould'not take fea 


they be Declared g borit they were effectual by 'Petitory Action, lining 
whole Profits fince the Act contraveening the Clauſe,the Heirs of T atrewoul 


be miſerable; Agd theſe 'inwh6ſe'favourstherRi ipht werereduceible, Godin 
pytexr tq their own: pegligetice, that they ſhodald'nor ſooner.dettare the Clavfe, 


$8, ; Heirs of Tailzie are'fometimes'the neareſt Mile-of Blood, / cen Fiarobri } 


in their Sons,.or other neareſt: Relations, nominatize, as Branches of a Tailzis, 
whootherways would” have'been Heirs Male :, Againſt ſuch thele' Clauſes ore 
ought not ta be'extendeg,” nor againlt the Htirs jm-the+ 15ſt termination of the 


lzies Fortf the Eftate come to the laft Branch of the' T ailzie, and'tik " 


Heirs whatſomever, it, ceaſes tobe a'Tailzied Eſtate. 
ES 'Clapſes Irritant are'ſo many and various, 'that a common Tenor cannoths 
; Cora ,them, 3 Bur-as they may' be purſned by Declarator, fo may they 


rf theStile whereof is more*fixett and uniform, than: of any uthee Hh 


 % Mn «> / CESIGITY > =, 
Ss *"F perry Ls — —ACEAT Cs 4ALSAZSD2AZCESSEC ES LT. TY TI TOO OO Cy ied , 


AMAITLE.X1X COPE 
Actions Cogairionis « Cauſa, ies 
_ ©TIONS Copyitionis Cans are Dilaritory, "_ ſiey vv "net 


cotiefude pa ment, bebe thitlg tobe doneb) Eender, and there 
Foreare 2:0 2 R aphEarand Uzits, ; a/Char 


| #42 
2, TheeffeR ofa mala is only, tot "FharDebr oli 


the DefunR, that'irmay affetBis/Hetitage, or Moveables,” | 
by fe Dofus, a Het or" hr: Kin are calle: \Berauſe thoyj 
ek not _ nor owed ibeip Suceeflivn, , yet they thay doit thereafuy 
nic ore they may obje@ agairift the Jncereft,” Order, Relevancy, of by 
\RryRions ab Iritio,” Bur ke can'propone no Exception, whith* k 
Tos make thetn Behave: reanthey propone it;beeauſe they tu 
ng Tiye in their perſon ſufftcientito makeiLitis-conteſtation. 
2, There \ e-necd vfthele & -now, 'fince Adjudications are'cogdi 
__ of Apprif w or t'it'be for dedvcing the'firft Adjudication: F orif Ord 
u Heation He and Extraged,all poſterior AdjyFications within the yea 
feat as As, ng need no'Decreet Cognitionir Caiifd, "Uritels the Grountl they 
w wi ori quid, and then/it mpayhean Artidle in the Precels of Adjutticat 
uf obtain fummarly: an Act ma to make it Liquid, if i be 
eceſf ary- | 


| Tx: TLE XX, 
Reductions and Jmpzobations, 


| Edulions of Decreets ave not, here to be conſidered, for theſe come'n 
| Ir the ſicond Jaflance,and are tobe fpokenof after Decreets3 But! 

dutFions of other Rights, which come in the firſf Hance, and Imprb 
"AF bation of Writs neceſfar _ theſe Rights, which being Found or'Þ 
elared Forged, 'doannul the Right whereof'theſe Writs are-Evidents, are' 
my in this place, amongſt Declaratory Adtons, which comprehend Re 

1ONS,s 
2, Rigt It 
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a Prop 
| ah 5 are! PP a reg nate 4 tive, declariog nes E 
$68 and. valid, apd.ſufticient to exclude any, ather Right MF 0) geting by 
and. Annulling,avy pretended. Right, wherenpon Aion or Excepti- 
ſh 6 led, in, prejudice of the Purſyers Right, Both thele ways may, 
gfe tioves to. be joyned in the ſame Summany, , ducing oppoſite Rights, and 
Te Partoers own Rights which require-.divers Grounds: For a Pur- 
lice of a hb -Right may; remove a poſterior Right; or a. leſs formal, which will | 
2 r that. bis own Right is ablolutely valid and, ſecure 3, And therefore ifa 
Fator of 1 the Purſuers be Libelled,af having Intereſt muſt be.Cited at the Mer- 
Croſs: .and no Right. of Land cah. be, Declared abſolutely; valid and ſecure, 
Sout inſtructing a clcar progreſs from the King, who is Supreaw, Superior, or 
# wather: Progreſs ſecured by Preſcription, and uninterrupted. Polleſſion, .du- 
© the ſpace otfourty years; For albeit :ReduQions may contain a Clake De- 
[4 tory of the validity of the Purſuers Right, upon .leſs grounds, which. 
{4 dufficient againſt; the [Defenders,, who. have no better Fight y z:.Yet an, abſolute 
Vg oh ht caſt NO otherways be Declared, than by the twa Medie, now mentioned, 
«1 'Symmons of gedvZion may either be. alone, or joyned with an Improba; 
the fame Libel, A fingle ReduGion. proceedeth in the ſame. form. as a, Re, 
is and. /avprobation : For.in both, the: Writs craved to. be Reduced, are called 
; to be provuceds with Certification, hat if they be not produced, they: ſhall he 
en to be null,and no ways to prejudgethe Purſuers Rights and Titles, where . 
poo, the Redugtian, proceeds; And fer be- not A otaupagpey Certification.is | 
| F) need againſt. then, or Ny. of them. Fn SI fication is 2 :DNecreet to be 
| ar ed by it elf, but it bears only the Writs Colled for and not Prog vced; tobe 
laced, ay. and while they: be pal The meaning, whereof, -is, not that 
Wb edu ofthem any. way, will nay], the, Decree - of Certification But 
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© mult be, prgduced Legitimo mode, 3. ein a bas 6 of Reduction of the 


ſkereet of Certification,. . et the ha of Certification has this effect, that 
yh pt-ever.the RKeducer optgins, Poſſeſſion of; by vere of the Certification, or 
Fany Action following era pogs "whereby the Regucers own Right takes ef- 
| bs, by removing, the A FTA Wy by,the Cert 3. He is not account- 
k WEE vhether jt. be:.the ob. of , or of Sums, or; of other 
ſes, ajþeic not obe _— 2 play Loney, Reduction of the Certifi- 
0p, and fill vat] the Reducer be put in mala fats by producing Wiſe ſufh- 
ntto Reduce the Certification, ms 

4 þ.5nge Wuerinns hav oct, eee, tha: 'w 7 {ol are. png 
uced, by reaſons founded upon. peter Kights;,, ecrect..Q Ys 
oh 4 +2 Decreet i” foro: contrediForio, and, bath all _ Tre ledges of Decreets 
pre, . Buc.. becayle. ſingle mln matter of F1and-righ -rights, arc ſeldome 
4. without, An. Nay eager, whereot hexeot for not, ProduQign 
b beit in. abſence) 1 ls —_— es Thi 3s no neceſſity to inſiſt fyrther 4n 
Wiliogle Reoy@ipn: ;. Oviy rh ſeeved, that .no Certification.can be 
$7 rated again(} any | Writs, = which there is a Relevant Reaſon of 
Wudion LibelſeXt. os Pals ore, genera) Reaſons againſt all Writs are at. firſt 
lled,. as not. bring; Subſcribed before famous. itneſes , Bec. And after Produ- 
. E MN, the Purluers are allowed -40:.add ſpecial Reaſons againſt the Writs pro» 
Redudtion and Improbation need no other general reaſon to be lybelled 
re produRion, bur that the. Writscalled. for. arc: falſe.and forged, ang that the- 
$ contain a Certification that. they, (ball not only be declazed NuD, but 
+"iph bolder and repute falſe and forged, and-to make, no. An Jdg: 
at or outwith, Ang FE ey ps bath ar Ss xg Hh nes 
dd Tules, wher n.the. Praces Fer the Writs t ongh not 

ral | Y, re. valid hap Effects, inſt, any other Party, or againſt the 
tt C x4 as to other cr ih lice = ele ROI, "_ 
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| "4" Y Mor bi. of Scotland, I 
G' 42) A Detrect' bf Certificarion"tipon* this Sumnions, is of dll bikes oh-a. 
moſt dificilcrobe Reduced, even though in abſence: ' Yea, harder to be red; oy 
than the Pecreet of ReduRtion'againſt'the 'Writs produced, though'ir be inf, 
contradiForio..* The reaſons is, becauſe chis Ceri cation'is the thoft commonly 

reareſt ſecurity of all rights-by Infeftment, and 1s rhuch more EffeQu2! thay 
Dactaraar of Right, whereitt if the Defenders be-abſent," they' will eafily'behezh 
in the ſec6ng inftance, but will'not ſo be heard againſt this Certification, 'which 
Inever obſerved'to be recalled, except in the caſe of a Certification, 2gainif 
petſon who iy the whole time of the Proces, was out of the Country,” a oldies 
the Scots Forcesthenin Ireland, and in Priſon 5 where there was a great num 
of priviled pSntiring: | WO 26712 STR + 

7+ This Proceſs hath alſo 'this advantage of a Declarator, that a Term wil * 


"* 


; 
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granted to'prove' Exceptjohns upon Writsnot produced, 'and if they be the Wi, 
*of Authors,: there will be Incident Diligences ſuſtained 3 There may be alſoRg 
Plyes upon Rights ant<rior tothe Rights in the. Deferiders Defences 3 and 

lyes upon Rights anterior to'theſe, or what further Plyes Parties pleaſe to 
Fltpe. All of which, of old, was founded on a Brieve of the Chancery, called 


the brieve of Right, a, AMIS "4s la 
-=B.” But fince the EreQion of the Colfedge of Juſtice, this Proceſs of Redudjah 
Und Improbation was Invented and Suſtained, which is peculiar to this Natg, 
and isa more abſolute ſecurity of mens Rights, than any Form of Proceks in the 
Roman Law, or in. any Neighbouring Nation : For thereby all the Rights that 
© Ean be prerended to,-mult'be produced before there can be any Diſpute in'the 
Cauſe, excepr Dilators againſt the intereſt of the Purſuer, and Order of thefy. 
ceſs 3 and ſothete is rarely Litis-conteſtation' made in this Proceſs, unlch th 
Purſuer Libel upon Poſſeftion and Prefeription 3 wherein prefent or Recent Pof: 
Te(Gon muſt be proven';” But being proven as far as memory doth ordinarly rea, 
"Ancient Poſſeffion wilt thence be frefumeth. and the contiuante' theteof, tink 


*” 


TImterraption be Alledged andinſtrued, 'Orthat'the Defender alleadge behab 
produced ſufficiently, totxclude the Pufſuer.” nn 1” Om 
© ,9. This Cerrification” being of w's at import, The Lords give large ths 
for produdtion. And before'thea & of Regulation,thete were'three Terms for Þy 
ductionaſſigned in thisProcels,and two ina ſingle Reduftion, wherein there is 
but oneTerm,and"two ih an'Improbatidn atid Redudtion. And whereas fortha 
Ancident Diligence by way of Exhibition was allowed;during the progreſs of w 

the principal Cayſe was ſipetceded,” until the Trcidewt ended, wherein nor jþ 
"the'Oathsof Parties Havers of Writs, bur Witneſſes were ſuſtained to prove t 
having, andthetenpbh 4Decreet of Exhibition,” 3nd Hotninp and Caption ;/A 
| Which betibved to be ended before the Principal Cauſe were refuted: Yet tiowh 
'the At of Regulation, Horhivg is granted againſfalf Havers to produce at thefi 
Term,and Caption' forthe ſecond: Term,in theſame' way as apainſtWitnefles, F 
there is the ſame reaſon obliging Parties to Exhibite Writs thitinay prove, atdlo 
.give their Oaths for chat effect, as" to pive their Oaths of Verity in any other 

-_ To. There may be Acts Extracted'f6r either of the faids Terins:*Bur thelt 1 
not Acts bf £3ti1-conteſtation, but Acts of Produ&ion, which'are peculiar ito Þ 
ductions3, Sothat it is fo far from having two Litiz-conte# ations therein, as there 
feldom one. ' OY 4: mon 7 3g 
_  , It.” This Certiftcativii. being (6 hardly Reduceable, The' Lord; are'carefuftly 
the” fame be orderjy Exttacted; Yea they will Recal Certifications, if fi 
Writs of importance "be Recently produced { Andif any formality be omitte 
 orif there be 7zmprobatſon'or Reduction of the Executions, whereupon, thee 
. tification proceeded, the Lords will fuftain the fame, even peridente proctſſly i 
Reduce the Certification, or at ay 'time thereafter, while Parties are obliged ( 
. produce Executions, OT akin - te - Gard dna ht: 
12, {fthere be a Declarator of RightLibelled in this Reduction, whenthele 
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: _— to be:diſcuſſed, rhough the Defend 


but-alſo there is a gereysl Clauſe, * calling for all-other Writs and Evidents of the 
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er:can:have. no Term to Prove g 
the Purſuer may Rill Reply onother Titles, till Rights are produced prior 
Wo than 'his Titles, 'and will-get Terms to-prove the ſame; - which I have 
got ſeen ſuſtained in ather ReduRions, Bur that it the Defender produced a bet- 
ter Right, he was aſſoilzied from that Libel, - Yet the Purſuer might raiſe a'new 
be upon ottier berter Rights, or other more Relevant Reaſons: For in" this 
eaſe" there is no ground for Competent and Omitted; And it were hard 'to:bind up 
d&Defender-from any further produQion,and yer to allow the” Purſuer to Reply 
opop other Rights than-theſe Libelled 5 Unlels the Defender may produce moe 
Writs, ar the Term aſfign'd to the Purſuer, _ SJ red. | 
or9, 'Aﬀter (6 long dependence upon the-Adts for produQions there'is no {:r- 
didert ordinarty competent for recoveting Writs: becaufe Horning 1s atlowed a- 
fn(} all Havers- Yet if the Defender be'poſitive, upon ſpecial: Witneſſes, to 
ve the having of the Writscalled forz He ought alſoto bave Horning againſt 
theſe Wirnefſes for proving the Having , thac- he-benot neceſſitate only to prove 
bythe Havers Oath or Writ 3 which- doth in all points: ſapply: the Incident that 
was formerly allowed by way of Action of Exhibition. —_ 


* 
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ayz. In this Summons: there uſeth to be called for, not only particular Writs, 


'Labds, arid orhers in queſtion, granted to the Defenders, and their Predeceflors 
its whom they may ſucceedFure Sanguinis;Or which are granted totheirAuthors 
(eglled, or which were-granted to their Predecefſors, to. whom they may ſuc- 
iceed Fure Sanguinis: For this Proceſs being Declaratory, it proceedeth againſt 
zpparent- Heirs, without? Charges to enter Heir; - And therefore it proceedeth 
bot! only againſt theſe who were aQtnally Heirs) but againſt theſe who: might 
hive been aQtually Heirs. But I find, that theGerera! Chauſe hath been ordi- 
narly reſtrited to the Writs only granted by the-Purſuer and his Predeceſfors, to 
whom he is aftually Heir 3 Or granted by his Authors, whoſe Kights he produceth, 
of by their Heirs actually ſerved as Heirs tothem* inthe Righe in queſtiqn,/ This 
Reſtriion' is upon this account, that the Putrfuer bath'no intereſt to Reduce 
olmprove'atry V'Vrits,” but theſe granted by him, his Predeceſfors and Authorsz 
which doth too much- enervat this uſeful Proceſs : For ſeing the Purſuers Title 
rives him intereſt to call for Removing of all V Vrits, that may trouble him in 
the'peaceable enjoyment of the Lands and other Rights, wherein he ſtands Infeft, 
ipon this ground that the Rights called for are falſe 3 There is no reaſon to-hinder 
tim, to call for any Right granted by whomſoever, whereunto the Defenders 
live; or fnay have Right by Succeſſion, to the effe& they may be Improver, and 
thereby removed from troubling the Purſuer in his Right or Poſſeſſion. Yet there 
k pood reaſon, that the Purſuer ſhould not infiſt upon any Title, to which he 
wight have right by Succeſſion, untill he be aQually Infeft on that Right: And 
forthe ſame reaſon, he cannot infiſt to Reduce and Improve, upon a Diſpoſition, 
Wany otherRight but an Infeſtment,if the ReduRion be for educing Inteftments, 
'15. Any Infeftment will be a Title for founding a Redudion, and Improba- 
ton, even though it be Baſe, and withour Poſſeſſion : But it the Defenderpro- 
duce a Publick Infeftment, or a Baſe Infeftment cled with Poſleſfion, although ic 
vere poſterior,it will ſtopCertification;Becaule it is a better and preferableRight. 
16, It is a great prejudice to this aſeful Proceſs, that Purſuers are not Maſters 
of their Superiors or their Authors Infeftments, and have no Title to get Exhibi- 
tion of them, except in the way of Incident, to Inftru& or Aſtruct the Purſuers 
Title, Bur fince it is a neceffar requiſite for Infeftments, that the Seafins be Re. 
fſtrat, ſince the Act of Parliament 1 617. It ought to be ſufficient to Extract che 
veafins of the Purſuers Authors, and' Libel thereupon - And the Purſuit ſhould 
lot be excluded for want of the Principal Seafins, or Warrands thereof, upon 
toduction of an Infeftment of the Defenders, prior to the Infeftments produced 
by the Purſuer ; But the Defendersought to take Terms to produce / all Rights 
wy K 2 they 
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they can pretend, to the Lands or other Infeftments in queſtion g And the Pao 
ſuer ought to have the ſame Terms to produce his Authors and. Predeceſſory In, 
feftments, whoſe Seaſins he produces, and to. have Diligence by Horning ee 
Caption, againſt-the: Havers thereof 3 That ſo. all the Rights that either Party 
may pretend, may be i» campo, before they come to Diſpute the Reaſons, d 

17: Not only the Obtainersof Infeftments called for to be Reduced, muſty 
Cited'3But alſo the Xuthors Granters of theſe Infeftments, or their Heirs, orap, 
parent Heirs, muſt be Cited - Becauſe there are ordinarly Clauſes of Warrandicy 
1n the Infeftments, and therefore the Authors have intereſt to Defend the Righty 
granted by them. 1 

18.: Theſe Proceſles.are firſt Called in the Outer-houſe z And if there be.no 
Compearance, Certificatios is granted, But if the Purſyer himſclf can atisfy the 
Production io a fingle Reduction, he will rather do it,; than take Certification, 
that he may get a Decreet upon his Reaſons Repeated : Whictthough it beby 
a Decreet in abſence, -yet it 1s better than a Certification in abſence, + But iftherg 
be Improbation with a Reduction, he will xeadily reſt in that Certification, whigh 
is ſo ſtrong. | | 

9. if he Defender appear, and produce the Writs in Queſtion, he muſt bid 
by the verity thereof, under his Hand, with Certification if he do not, the fams 
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will be holden as Forged. ThisCertification is on the ſame ground with the Cas : 

tification for not Productions viz. That the Defender dare not owne the Writin 

queſtion as true, The Lords do ſometimes allow the Abiding be Qualificatt, that þ 
the Uſer did not Immediatly receive the V Vrits in queſtion, - but had themby AG, ll © 

ſignation, or by Succeſſion ; -ip which caſe he muſt abide by the verity of the, fi 

a 

Sy 

{cc 


fignation', and muſt give evidence that the Ws bl by the Detun& the tine 
of hisdeath, -in caſe the amine be found falſe: SOXhat his fole Afſſertion of uſing 
them bore fide, is not ſufficient. WR WL. | Y 
20, The Defender may not only propone Defences againſt the Intereſt ofthe 
Purſuer, and the Order ; But alſo that all perſons having intereſt are not calle, 
eſpecially the Defenders Authors: And likewiſe if he produce Rights Relevant 
to Elide the Purſuers Titles, as being prior or preferable g The Ordinar may har 
bim thereupon, which will ſtop Certification, or taking of a Term to produce: 
And if the Defence: be found Relevant, the Defender will be Aſſoilzied. Butif 
there be an Interloquitor of the Lords repelling the Defence, the Detendermy 
makea further produQtion, and will be heard again upon the whole VVniy 
produced : But after that ſecond produQiion, he will not be heard to difpute 
pon any further production, till the full production be cloſed , or Certification 
granted contre non produiFa, And fo the Proceſs goes on in the Outer-houle by 
calling the firſt and ſecond AR for produQtion, until the produdtion be cloſed; 
which may either be by the Purſuers holding the production ſatisfied, or by; 
Certification contre nor produGa: After which the Ordinar can proceed no further, 
but makes a great Aviſandum, for diſcuſſing of the Reaſons of ReduRtion zz proſer 
tiz; unleſs the Lords have granted VVarrand to Diſcuſs the Reaſons exerra, which 
they uſe not to refuſe in ſingle Redudions of ſmall moment. This is calledaF 
great Aviſeandum, in diſtinction from the ordinar Aviſandums to be reported to 
the Lords. According to the date of the great Aviſanduw, the Cauſe is [nrolled 
in the Roll of the Inner-houſe, and is ſet in order of the Proceſses produced tht 
Satwyndayin which it is produced, according to their dates. The Ordinar del ,, 
alſo allow the Defender to ſee his own produRion in the Clerks hands, that accorF þ.o 
dingly he may be ready to Diſpute when he is called. _—_ 
21. It is a Relevant Defence againſt Certification, or taking a Term top 4... 
duce, That the VVrits called for are i» Publica Cuſtodia, that is in the Negit 4 
of Seſſion, or in the Chancellary : But. Extracts of Seafins, Hornings, or lob , 
bitions, will not ſtop Certification, becauſe the Principals are not left at theRF: ing 
otſter, Yet the Defender muſt: condeſfcend upon the Date of the Regillrak p 


_ 5: ' ; * 60 | . bation 'Y $97 
ad if the Writs be not' found accordingly, Certification will be granted : And 
Herefore the Clerks of Seflion, and the Dire&or of the Chancellary uſe to be 
glled; yet though they benot, the Zords will appoint them to learch- and pro- 
Yyce, or certifie that the Writs are not found. 2; Certification will nor be 
oranted againſt Executions, Warnings, or Minuts of Proceſs, if the ReduQion 
= yery-recent after pronouncing of theſe Decreets: ſeing ſuch Minute ſmall 
Papers, cannot be long preſerved. | Yet if they be extant, they muſt be pro- 
dyced by the Clerks, that it may appear whether the Decreet was ExtraQed ac- 
axrding to the Warrands. Butif theſe be not extant, all is preſumed to be or- 
lely done, | eſpecially ſeing Defenders are allowed to ſee the Scrolls of Decreets, 
- and tocompare the ſame: with the-Minuts, and to complain by Bill, ifthe Clerks 
ff do-not frame'the Decreets accordingly, 3. In the ReduQtions of Apprylings de- 
| if duced before the year 1624. Certification will be refuſed : Becauſe Apprylings 
| fl then were left as the Warrand of the Signatures for Infeftmene thereon, and ſo 
| iN ae iv publics caniiodia, But as to Writs Regiſtrat in other Courts than the Sel- 
| , The Clerks of thefe Courts muſt be called, and the hazard of not produRion 
I y& upon the Defender, who, or his Authors choiſed that Court to Regiſtrat in. 
: I © 22. ReduRions with [mprobations muſt proceed at the Kings Advocats inſtance; 

« © forthe Kings [ntereſt;And therefore it muſt proceed upon a Bill. The reaſon ofthe 
J 

in 

at 
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Adyocats Concurle is, becauſe the Improbation is Criminal, ifthe V Vrit be pro- 

dz And the Zords Decreet of Improbation, is the chief ground of Capital 
Muniſhment for Fargery. | | 

» Wl 23 VVhenthe VVrits called for'to be improven are produced, if the Purſuer 
" find ground to infiſt to the improving of any of them, he has two ways to pro- 
ve fl ceed. The one is, by -the V'Vitneſles inſert, who when called, if ſeeing their 
g 8 Spbſcription, they do deny that to-be their Hand-writ, as they then were 
+ MW accuſtomed to VVrite, and deny that they were VVitneſſes to the Subſcriprion, 
the W grto the Subſcribers owning of his Subſcription 3 The Writ will be improven 2 
6d, fd this is called the Dire# manner of Improbation, But if the Witnefles be 
ant I dead, or be not found,or do not remember of their having been Witncfſeyor how 
ear v7 uſed to Subſcribe at the date of fuch Writsz The Writ will not thereby be 
ue: WW Improven, If there be but two Witneſſes, if the one improve, though the other 


if Witneſſe do affirm 5 The Writ will be improven rather as null than forged. But 
oy Fthere be moe then two Witneſſes, of whom ſome are dead, theſe are preſumed 
rt 


prove; So that if two dead Witneſſes remain, the living Witneſſes denyiog 
e i their Subſcriptions will not improve,in the dire@& manner of Improbation, though 
their Teſtimonies may concur as Adminicles in the indire& manner. 

e by 24. The other called the 1-direF manner, is by compariſon of the Hand-writ of 
the Parties, and Witneſſes, with their other Subſcriptions, or Holograph Writs 5 
andby other Evidences, as that the Subſcriber or Witneſſes were alibi at the date 
rtbet, W the V Vrit bears, .or that they could not Subſcribe, &c. | 
je 25. If the V Vitneffes be not ſufficiently defigned, that they may be known 
bil if how to be called, as if they be of a very comman Deſignation, whereofit is known 
led 2 there are many agreeing: in the ſame 3 The Defender muſt condeſcend upon a 
ed 0Y firther Deſignation, that they -may be known 3-and if be do not, that Witneſs 
rolls Ml vill not be a proving Witneſs. * _ $7 /& | | | 
-.26. The Indire# manner is not competent, while the Dire manner is compe- 

r 0WM tent. And the Irdire manner muſt be by Articles Improbatory in Writ, which 
a" Bf aſt be ſeen by the Defender, to whom' there is allowed Articles App robatorz: 
.& And before the Adviſing, Witneſſes will be allowed to the Purſuer to prove his 
Articles of Improbation, and to the Defender to prove his Articles of Approbation : 
Wihe adviſing of which, the Parties are to be heard as in a concluded Cauſe ; 
ut there is no formal AR of concluding the Cauſe, as in other Proceſſes 5 Accor- 
ting to the common Rule rmguar concluditur in falſo, i, e. there is never a for- 
mal Concluſion, but all Evidences may be ſtill offered before Sentence be Ex- 
traced, K 3 | | 27": Reaſons 
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27. Reaſons of ReduRion may. be as many-as therecanbe Defence, Excepy/ 
tions, Replyes, Duplyes, &c.... For whatſoever is Relevant tor either Party i 
the firlt joſtance in ordinar Atons, is alſo Relevant be way of / Redugich; 
But ſome pointsare only competent by Redudion,andnot be Exception;and moſt? 
of theſe reaſons of Reductions are competent in Competitions,of whict, Liereafter:- 

28. The moſt frequent Reaſon of KeduRion is ex cepite [nhibitionis;' For Inhjs. 
bition isa Legal Remead for ſecuring of Rights, eſpectally. of Debts and Obligh- 
tions 3 and it paſſeth of courle, .by.a common Gill, the: deliverance -whereot"ig 
ſigned by the Ordinar on the Bills, upon the; truſt of the Clerk of the Bills, with 
out ſpecial confideration of ihe Contents thereof: Andithe: tenorpf iris a repre. 
ſentation that che Party craved to be;[nhibit, -is-like redwlappoint the: Complaigs 
er ofthe performance of his Obligation, by dilapidation:of tiis Eftate, direy 
by alienation, or indire@ly by -unneceſfary. contratmg>of Debrz And thetes 
fore craving that he may be Prohibit to Sell, Annailize,or contra Debr ill hi 
latisfie the Petitioners Debr contained in bis Bill 3 And that © the ''Lirges may bs 
prohibit to accept Alienations,. os to.conmtra&@; with himy-11ll the foreſaid Debt 'h8. 
payed, Inhibition being a legal execution,it will -be explicat hereafter-in its pry 
per place, And there needs.no more to be ſaid'of it, but:whatever-is done cons 
erare to It, is /pret4 authoritate,and therefore gives a Relevant reaſon of Redudion, 

29, The proper Exceptionsagainſt the Reafon, of Reduction ex capite Inhibitigs 
#is, are 1. That Inhibitor (although it paſs of courſe by 1nadvertance) canngp- 
beextended to ſecure any obligement, but that q#e habet paratam exerntionemy 
_ And therefore it is no contempt to Alienat-or ContraR,. where there is a term” 
of long indurance, before the Obligation to be ſecured can take effteR; as if a Dey 
be payable afterthe Debitors death). or after many Years, 'much more if the gh 
ligment to be ſecured, be only conditional -- For when obligations areto a dif 
they are preſently Obligatery ,»am dies ceffſt,licet non venit 5 But Conditional obli 
gations are but obligations in hope,or rather the hope of an'obligation,and ſo begin 
to oblige till the condition exitt; And therefore Inhibition upon them 1s not eff 
Qual, and if that ObjeQion were offered to the Lords, the Inhibition would not be: 
paſt. Amongſt conditional obligations areobligations for warrandice, the conditiog. 
whereof is diſtreſs; and ſo though Inhibition paſs of courſe upon Clauies of Warrais 
dice, yer if the Caſe were repreſented to the Lords, it would not paſs, except there 
were a diſtreſs or an evident ground of diſtreſs inſtructed; And the Clerk of theBill 
ought not to paſs ſuch Iohibitions otherwiſe. 2. That Inhibitions ought not ih 
be granted, nor ſuſtained, whe paſt of courſe, at the inſtance of Wires he 
on their Contracts of Marriage againſt their Husbards, for performance of t 
obligments, which are againſt their common {ntereſt : As when the Husbandis 
oblig'd toimploy the Tocher and ſo much of his, upon Land or Annualrent, lf 
the Husband be a Trading-merchant, the imploying of bis Stock ſo, doth ruint | 
his Trade; And therefore Inhibitions ſhould not paſs thereon, except the Hus- 
band be Yergens ad inopiam,or do not providently follow Trading. - 3. That'ln- 
hibition can reach no further than Lands or Annualrents, 1n the JurisdiQion 
where it is Publiſhed, and Regiſtrat. 4. That the right craved to be reduced, 
was not voluntarly granted, but that there was an anterior obligmenr, whereby 
the Granter might have been compelled to grant the ſame, at leaſt by a generil 
obligation, as togrant an Infeftmert in Wadſet, Annualrent, Security or War- 
randice; and although particular Lands be not expreſt, Yet the granting of 
any of thele. or the equivalent , out of any of the Lands or other Heretable 
Rights, is ſecure. But it there be divers obligments granted for the ſame Cauſe, 
as principal Bonds, and Bonds of Corroboration,' the Bond of Corroboration isf&- 
ducable upon Inhibition prior to. it, although.poſterior to the principal Bonds 
Unleſs the principal Bond contain an obligment togrant ſuch Corroboration. 
30, The ſecond commonReaſon of ReduQion,is,ex capite-InterdiG7onis, whichio 
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kradted diſeaſe, after which.they did never Convalglce And albeit af firſtic 

much contended, that there behoved: to be proven Morbas Souticas, a Mor. 
WSar/hoor ickns alloftmng the Rexia, inducing, weaknes and jntabilieg 
"judgment, . Yet theſe. debates are now all laid afide, and there being ſo.ma- * 
"bad examples of diſpoſitions about the time of death, it hath been ſuſtained 
afficicat, that. before the: Signing and delivering of the Writ conſticuting the 
light, che granter thereof became ſick, and never came abroad thereafter, to 
hepablick view, . where. it might be. evident, whether the Party was without 
"GIcion of fickneſs, or that he had ſo far Convaleſced,. as to be capable of unſuſ- 
netted Witnefles of his Conyaleſcence. | | 


the deed quarrelled,the Defun, went to Kirk and Merkat, when there. was ;con- 
gence of people. And therefore. to yalidat fuch deeds, Parties went ordinarly 
the Kirk in the time of publick Prayer,, when there was Sermon, or when there 
mReading, Singing» and Prayers, which was ordinar during the time ot Pope- 
14, and a confiderable time after the Reformation - - For under Popery no Pray- 
#8. (but ſuch as were ſecret) were allowed, exceptin conſecrated Churches and 


. The Common Defence: againſt this .reaſon of ReduRion, is, That 4% 


fell :into Deſuetude : ,Yet people to validat contraverſg Diſpoſitions, went to 
te-Kirk, though therg was no. publick Meeting init and to the Mexkat, albeit 
gta time: of Merkat: , And therefore Convalcſcence or Liege Pouftie by going 
dthe Kirk, albeit no publick Exerciſe,or appearance thereat, Or to the Merkat, 
ugh not in Mercat time, were ſometimes ſuſtained, . Which proceeding upon 
iltakes,. the Lords were unyjlling to call in queſtion deeds fo done/ before that 
ike was cleared; But they'did clear the ſame for the-furure; by an AG of Se- 
mwt-in Feb. 1692, Declaring, ©Thatchey would not fuſtain going to Kirkand 
ilfercat, to validat Diſpolitions. to, be made thereafter 3 unleſs it were proven, 
(that che Granter:went to' the: Kirk when there was a publick Meeting in it,:or 
mthe Kirk-yard for Buryirg ; ,Or tothe Merkat, unleſs a confluence of people 

iy MW vere there in Merkat-time. | 5&8. 
i83--Declarator of Liege-pouftie, is cqmpetent againſt the alledgance of con- 


ing of ſickneſs, as well.as for proving Convaleſcence from. ſickneſs con- 


P Small evidence ſufficetly to inſtru@ the contraQting of ſickneſsz. Yea,-the 
Manption of ſickneſs was {uſtained, a party being ſequeltrat upan ſufpition, of 
= Plague, and dying in that condition, Though nothing a 5 be proven that 
vl Party was actually infe&ed before Sequeſtration. So that it a Party were de- 
Wed by a Sore, which doth not commonly paſs under the name of Sickneſs, or a 
wound or Bruiſe, if he keptinor About thei Houſe, and went not abroad ; ft is 
Wictent, ſcing it 1s difficile to know.when, Fevers ariſes from ſuch caules. \ 
45+ The defence of Kirk and Merkat;is not Exdufive of other evidences of 
e-Poxſtiez .as if a Man ſhould go a. Voyage, though it cannot be. proyen he 
{5 Fat Kirk and Merkat. poignant "02 y 
n 4 The defence of Pablick Appearance preſumesConvaleſcence, unleſi ehons  \ 
dy appear; as ifthere wete evident'tokens of the continuance of th neſs, 


Ihe view of the Parties Countenance5;'or by Faſnting,”' or Vomjong 
ſa turnng 3 Oc not being able to go and return, without reſting or fi 
Se Maance as men ocdinarly walk a-foot to Charches's Or if a mari 


in ging 
pe 
WBSiaoce 5 men ordinary walk foot 10 Charche 4 Or if a nanſhould he 
ar WaIned ina Chair to the Kick-yard, goitig and eoming Free, that lenpth wou 
Hat prove Ls TP Ponitie.ifthe deed ffs of deſign ts validat the 
4  W® 3 Butif a Party came riding to theKirk-ftile,” or reſted inwaſRing, or had. 
1 nd port bor conveniency or, point of honour in other” occaffars, it would | 
| MP preſn cez but when deffpned, it = ſtrong prefutprion wm | $ 
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_ of ficknels, when it ca 


tion. | | 
48. The Defence of Kirk and Werkst, and the Reply-of the evidence of the 


continuance of ſickneſs, by Fainting, Vomiting , Stopping, Reſting in the Way 

'or Support, uſed tobe ſuſtained in the ordinar terms of Litis-comteſt ation ſuſtain. 
Ing the Reply, without acknowledging the Defence, ' which therefore the Ds, 
fender behoved to prove 3 and if he proved it not,there was no neceflity to prove 

a Reply; Neither did the Defence acknowledge the Libel, that ſickneſs Was Con- 
traQed,” but that behoved to be proven ; or otherways the Defender wouldh» 
aſſoilzied - So that two Witneſles could prove any of theſe points, and carry the 
greateſt Inheritance thereby, Upon occaſion of theſe contrary Alledgances, the 
one Party offering to prove health, and the other fickne's, The one offering to 
prove ſupport in going to Kirk and Merkat, the other offering to prove, thatthe 
Party walked free, there being none near him in all the way 3 The Lords reſoly. 

ed to prefer neither Party in Probation, but* before Anſwer to the i eleva 
allowed Witneſſes to be adduced by either Party, 'to be Examined upon thecon. 
dition of the Defun&, when he delivered the Diſpoſition. in queſtion : F Orifhe 

did retain it till he wasfick, itis alike as if he had then Signed it; Nor will the 
' Clauſe of diſpenſing with delivery ſuffice in that caſe, unleſs his Liferent be rele; 

'<d, or thatit be a Tailzie competent to his Heir,” in which cafes he had inten 

to retain it, And next the Witneſſes are to be Examined, whether the Defung MW 
went to Kirk and Merkat or not Or how he went, ſupported' or free ? And fMWF 
'there were Evidcences of ſickneſs, and what they were.e, Whereby Witneſſes ar .® 
deterred from falſe Teſtimonies, and'great Intereſts are not carried by «woWit Wt 
neſſes, which in other caſes where Writ uſes to be adhibit, could not proveabinW-Þ 
an hundred /3b, This form goes of courſe now ofa long time 5 And the Ordina WF 
in the Outer-houſe, when the Reaſons of Reduftion are teferred to him, may ori 1% 
der it, though'in moſt caſes, he cando nothing whictrequires to be done ex» 
bili officio. | : *-* 

9 The ſeventh Reaſon of ReduQtion, is, the Incapectty of the Granter ofthelſſ;Mar 

Right, by 'being Iſenſible by Drink, Diſeaſe, or-otherways, when he grantelſ3% 
the ſame: Which is not to be ſuſtained by way of Exception. 38)! thei 
** Fo, The eighth Reaſon of Reduftion is, the Priority, which is largely Expl pull 
cat Lib. 4. Title Competition, with all the Eyceptions thereof, which are many oe 
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TITLE XXL, 
Petito2p Actions upon Perlonal Rights. . 


& Ctions before the Lords of Seſſion, were formerly divided in Adjot 1a 
- £A- - Declaratory (comprehending. Reſciſſory ARtions ) Petitory,and Fuluſnn© 
5 Actions. . We are now come to Petitory Actions, which are not loca 


..# led, becauſe ſomething is ſought to be done by the Judge , For Wa0% 
"ARions are Petitory, But-they are called Petitory, becauſe ſomething is demananwue 
[tobe Decerned by the Judge, #0 be done. by the Defenders, which doth notan x d 
from Poſſeſſion; And /o Poſſeſory AQions are'theſe, whereby ſomething i 'N uh 
done by the Defender, not alone upon the point: of Right, bur upon the pol hee” 

iebt and Poſſeſſzon, or upon Sole Poſeſſion, And Petitory ARions are ſome 2 
_ morelarg-ly, as they comprehend all Agions, _ but ſuch as. are Polleſſpn bw, 


according to. the ordinar divifion of Judgments, in Petitory and Paſt BY by 


" A y - 
(AT) 


"2, Petitory Actions as here properly underſtood, are very many, But for or* 
Mor (ah yo may be diftioguiſhed intheſe Aﬀions that 4 founded upon Per* 
"rel Obligations, and theſe which are founded upon the Right of Moveable Coods, 
6d theſe which are founded upon the Rights of Property of Lands, and theſe foun- 
"4d upon Infefiments of Annuelrent, and theſe founded upon the Right of Saperio- 
"hy, and theſe founded upon Hypathecation. Th's order is according to the me. 
thod of Rights followed-Zib. x, & 2. of theſe Inſtitutions : There being no dif- 

zent AQtion founded upon the third Book, wherein is handled the Conveyance 

of Righes we the living by Aftignation, Diſpoſition, or Confiſcation 3 Or 
om the dead, by eAFive Saceefſion : For Paſſive Succeſcion affords no Aion, 
but'is only a Paſiive Title, | | | 
"3, The firſt kind of Petitory Aftions according to this order, is upon Perſ6+ 
Wi hts. It would make the Stz/e and tenor of Summons much (torter and 
= Ifdifference were obſerved between Ordinar Petitory ARions, which 
Hivea known ſpecial Title in our Law, and theſe Actions, which are involved in 
yarious circumſtances and matters of Fatty which therefore in the Rowan Law 
are called AFiones preſcriptis verbs ; In which the matter of Fad is to be firſt 
leduced, and the matter of Right thence inferred, and then the YFifl and Con- 
'abſios ſubjoyned, But in Ordinar Petitory AQtions, the VVill may be premitted, 
"md the Title of the Purſuer Libelled particularly, whereby the natural conſe» 
"quences from ſuch Titles are known, and determined in Law 3 and are not at 
"he conjeRure of the formers of Libels,as in the Actions Preſcriptis verbis. 
4. This will appear as we go through the ſeveral Titles, in the order they are 
Explained in the rwo firſt Boks of thete Inſtitutions, From Lib. 1. Ti, 2. of 
«Liberty 3 If any perſon be in Reſtraint, the Lords upon Supplication give Char- 
"38 to ſet at Liberty, whereio there is not an ordinar Action : But theſe Charges R 
rome in with Decreets, and Executive Aﬀtionss What elſe concerns Liberty, is 
nther Declerstory, than Petitory, upleſs it be the dammages by unwarrantable Im- 
: nt, or Reſtraint, The 3d. Title of Obligations in general, contains only 
Feral Conſiderations upon Obligations, but no ſpecial Qbligation. The 4th. 
Title of Conjugal Obligations, foundeth AQions at the inſtance both of Huſbands 
20d Wives, arifing from the nature of Marriage, and the Laws and Cuſtoms re- 
Wi yrs But as to the Actions upon the ſeveral Tenors of Contradts. of 
rs Marriage, they muſt be Preſcriptss Verbis,according to that Tenor, From Title 
wells $16 of Obligations between Parents and Children, there ariſe ordinar AQions for all 
"WW fieir mutual Obligations, flowing from the Law of Nature, and the Statutes and 
{8 Laſtoms clearing and eſtabliſhing the ſame. From Tie: 6%. ariſe the ordinar 
any "er ons between -T»tors and Pupils, Curators and Minars, [nterdiors and per 
Mloterdiced g and conſequently AQions of Compt and Reckoniog in all theſe 
4. , which are competent co either Party, or to both - But he is accounted 
Rive Purſucr that firſt provokes to Judgment, All theſe Compts are Articnlas 
od libels, where every Articleis a ſeveral Libel, but being ſo many, - they cannot 
ft ediſcuſt at the Bar, but by Auditors, From Title 7. Of Reſftitztion, there ariſe 
:- BE inly AQions for delivery of Moveable Goods, which will come in their own 
M9085 But bere there comes in ARions for Reſtitutions of things que cadunt_ te 
0 cayſam, or ob turpews cenſam,or of indebite ſolute, or cauſe dat 4, non ſecuth. From c—. 

7.848, 8, ariſe aRions from the obligations negotiorum gefforum, andthe diligence re- 
{5 Wed therein ; The aQions de in yen verſo, 20d quantum locupletiores faiti ſums 

Scan alterize; 4nd the ations of Relief of theſe who are jointly bound with, 

10 do pay for others,as Correi debendi, and conjun& Cautioners. From Tit, 9. 
ration, there ariſe Petitory aftions for Dammage by Delinquence, by 
3x @Wortion, Circumvention, Simulation, Collufion, From Tit. 10. There is. no 
cb! ation , it containing only general Obfervations upon the nature of Pro- 
TAS, Padtions and -Contrats, From Tit, 11. ariſe Petitory aQions upon Loan, 
| "FI Wupon Bills of —— cr —_ 
Sad | "5 a 
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and che diligence of Mandatars 3 and the coptrary ation for. the 'Mandatin &. © 

pences, From Tit, 13." there ariſe the ations for Cftody or Depſitum,” Segue 
tration, Confignation, - Depoſitation, and the atttons on the Edict Newts and 
wes Stabularij ; The diligetice of alltheſe,” and the conryary aQtions for the Expence, 
of: Depofitars, From Title 14. ariſe the aRions upon Perautation and Sale, From 
Tit. 15. ariſe the aRions from Location and ConduGiov, From Tit. 16. ariſe jhe 
aQions trom- Society and the Duties of Partnerss From Tit. 17, ariſe the ai. 
-ons againſt Cautioners ; actions upon TranſjaGions, and promiſory Oath; of Pars 
ties. The 18, Title affords no aQtions, but only Exceptions, upon Liberation fran 

Obligations. ; FEA By 3 
5. Theaction for Delivery of Movables, is alſo upon the perſonal obligation 
- of the haver, which isdiſtinR trom the Right of Property, which is rather a De. 
. . Claratory aRion, as Rez vindicatioin'the Rowan Law'did chiefly declare the Pup 
ſaers Right of Movables.  -The aQion for Delivery of Movables, may be ftom 
all Title and Intereſt in them - But the prime ation, is, from Lib, x. Thi, ;, 
\Real Rights, where, beſides the General obſervations on Real Rights, the ſpe. 
cial ways of Appropriation of Movables are handled, whither by Occapating 
of that which belonged to'none, Acceſſion, Alluvion, Specification, or Conjunihy. 
ou: The remainder of that Title, though it much confiders Poſſeſſion, yet 
theſe AQtions are not Pofſeflory Aionsz  Poſſeſsjon being rather the probatio 
of the Right of Movables, than the cauſe ofitz For thence jt is preſumed, ' thy 
the Movables poſſeſ} belongsto the Poſfeſſors; yet it admits contraty probation, 
it he tharclaims the ſame can prove that he once poffeſt theſe Movables, and' 
they did not paſs from him by any right of Aliefarion, *but by Impignoration; 
Cuſtody, Loan, or by being Stolen, or taken by Violence, or having ftraygd, 
or having'been Loſt, of thatthey were in Poflefsion of a Defun@ the time of hi 
Death, And astheſe are competent Exceptions, fo they are fufficient Titlesfor 
petitory aGions,for recovery of thele Movables, as well as for detaining them;. 
| 6, The property of prizes taken by Letters of eHert, -frem publick Fnp 
mics, or by Reprizal, Afﬀord Adjudications of Ships and Loadings, which ite 
more Declaratory than Petitory, and-are propetly Rei vixdicationes: Butthe 
recovery thereot by Reducing theſe Adjudications, ate more Petitory. Thek 
[Adjadications cannot be begun before the Lords ot Sciſhhon, but before the Ad- 

miral 3 and come only before the Lords in the fecond Inſtance ; and fo ate 
. ordinary Actions by the FurisdiQ1onof the Lords, "j 
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TITLE XXII: 4 
\Petitozy Actions upon Pufeftments and equivalent Rights 


k Romthe third Tit, lib. 2. Treating of I»feftwent of Property ; there ariſes 
ny ARions both Petitory and Poſſefſory.The Petitory AQions are coinpes 
tent to theſe who have not been in recent Poſleſtion, but infift upon'th 

, poynt of Right by Infeftment. Unto which by AR. 62. Parl. 1661. areſoil- 

ed Appryſings, whereupon there is a charge againſt the Superior to Infeft the Ap 

4 Pryzer, which in caſe of his Diſobedienceis accounted Equivalent,during the Legd, 

"= as if he bad given Infeftment : ſeing during that time there is no abſolute chang 

3 of the Yaſlal, but thereafter it becomes an Irredeemable Right, and then the 9 I "Our 

perior. or others concerned may ſtopall Ation untill the Appryzer be Infeft, 88d "ba 

pay a years Rent. And Adjxdications being now come in place of Appry tings) I 'ad: 

bave rheſame Effe&; As alſo Adjudications upon Rewweciations of apparent Hel 

or Adjudications for implement of Diſpoſitions of Property or Liferent. TheHen IF 'Lar 

of Vaſſals albeit not Infeft, - have a Petitory ARion for. a competent _ Þ 
co | 
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ding totheirQuality,to be payed by Donarars of Ward, and Liferenterszwhich 
Wb not extend tothe Reſerved Liferents of Parents, ' or others Diſponing the 
[Hoperty with Reſervation ofthe Diſponers Liferene. Eos 
3. [be Uda! Rights ofOrkvey, by the peculiar cuſtorh of the Iſles of Orkney and 
Zaled , give the ſame Right as Infeftments, and thence ariſe the fame Petito» 
y- ACQiOOSs - _ 
Ae Manſes and Gleibs being Mortified to the Kirk, have the ſame Effect. 
;4- Wadſets of Property by Diſpoſition and Reverfion, and Inteftments for fa- 
tfying of Sums, being Redeemable rights of Property, have the ſame Effects a- 
giſt che Poſleſſors of che Lands, as if they were Irredecmable, uatill they be as 
aually Redeemed. 5 | f 
.'5,: Theſe Rights as they are the ground of Declaratory or Reſciſſory Actions, 
ghcn they have not had poſſeſsjon within ſevenyears, and ſo cannot have action 
far Mails and Duties, or for removing, agaiuſt the Pofſeſſors, who pollefs by 
bkkoent or Equivalent right, if as or their Authors bave been ſeven 
jears* in uninterrupted. peaceable Poſſelgion , by interruption *' by way: 
o Action, . or real Intermiſsion of Poſleſsionz So they give Petitory Ac- 
tions: againt others, for Mails and Duties or Removing . But if the Parties 
lafeft,or their Authors, or theſe baving equivaleot Rights, have Poſſeſt withiri 
fren Years 3 Then they have Poſleflory Actions for Mails and Dutics, with- 
am ſeceſcity ofan antecedent Declarators The Title of theſe Aions upon Ine 
ments, muſt be Seafins with the Warrands and Admincles thereof; ſuch as Ob- 
ments to give Infeftments, which ſuffice in old Iofeftments , Or Charters, Pre- _ 
zpts, or. Diſpoſitions in new” Infeftments. | > LO 
\6. 1o theſe Peritory Actions, any Party Compearing for his Intereſt, and pro« 
King an Infeftment or Equivalent Right, will be admitted : whence ariſes a 
Competition, wherein the ſame grounds of picference_are competent, as in the 
ale of Reductions, _ We tenths 
+7. Actionsfor Mailsand Duties are not only competent to Ferfons Infeft, or 
wving Rights Equivalent ; but likewiſe to others, who found upon theſe Rights 
yto alsigneysto Mails and Duties 3 Orto Appryzers or Adjudgets without In» 
kfiment or Charge Or to theſe baving Ditpolitions withuut Infeftment : For 
mall theſe Caſes, an Afignation to the Mails and Duries is' virtually comprehens 
&d,, though not Formally expreſt. But theſe cannot infiſt, except againſt Tens, 
ents. or Poſiefſors who pretend no right; unleſs they produce the Inteftmerit of 
ter Authors, or that the Rights bave been acknowledged by the Boffclors, as 
friving pofſefsion from the Purſuers, or having payed Mailsand Duties to them. 
+8, Infettmeots in Liferentor Equivalent Rights, do found thelike Actions for 
Mas and Duties, and Removing, as are competent to the Proprietars, in whoſe 
Light they purſue : So that if the Proprietat was in Poſſeſsion, and the Liferen- 
bs.continued that Poſſefion for ſeven Years; The Liferenters have the benefit 
da Poſſefſory Fudgment z' But if not, They have only the Benefit of a Petitory 
Jadgmenc, proceeding upon their Authors Right, and their own; In which caſe. 
yillnot be Effectual ro call-the Tennents and Poſleffors only, unleſs they have 
wiedged the Proprictar or Liferenter, +) 
9." Liferenters by Terce,or by the Conrteſie, have the ſame Actions, as Lifeten- 
by Iofeftment, either a part; or by Reſervation inthe Infeftments of others, 
10; The tenor of Actions for a ſuitable Aliment, ar the Inftance of apparent 
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hange I Hews, againſt their Superiors, in Ward-lands not being Texed, tay be thus; 
e M0 Orr id &, and We Charge you, that ye lawfully Summon D: Superior or Do- 
-400 FF 'tatar of the Lands of &c. holden Ward 'of him by 4.” who died laſt Veſt 
s,0e) Fd Seaſed as of Fee in the faids Lands; To compear,&c. | To anſwer at the In- 
Hel ance of B. Heir or apparent Heir to the ſaid Deceaſed Vaſſal in the ſaids 
: Helt as baving right to a competent Aliment conform to his. Quality, out of 
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Rents and Profits of the ſaids Eandeduring the Ward; Tha # 19 ſay, the ſaid 
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| * Defender To hear and ſeea competent Aliment Modified-by the faids Zords,uud* 
* Allocat uPon certain Lands, being ports.ond pertivents of the aids Ward-landy. 
© And for that Effect to bear and ee the Rental of the faids Zands Verified and 
© Proven, Conform tothe Laws and daily Practique of this Realm, 5c, ' a; 
© cording to Fuſtice;&c. : 7 Ig " 
11. The proper Exceptions againſt this Action, are, 1. That theapparey 
Heir has other Lands or Eftate, Sufficient to Aliment him, according to bis Qui 


ty5 at the leaſt,the ſaid other Eftate ought firltto be Allocat, and the remainder 
| only to be taken out of the Ward-lands. If it be Replyed, that the a 
3 Heirs Q=elity, ought not to be therule of the Zuantiry of the Aliment , ,burche i © 
| Quantity ofihe Rent of the Ward-lands, making a juſt proportion between the 8 & 


Vaſſal and the Superiors Intereſtin the Ward-lands; This Keply ought not tobe i «; 
ſaſtained.- Becauſe the Aliment of Heirs,and the value of the Marriage of thy + 
- Heir, are mutual cauſes; 4nd therefore as the value ofthe Marriage is due accoy, 
ding 50 the whole Eſtate of the Vaſlal, and bis Quality, yet fo as only to Burde 
the Ward-Feez(olikewiſe the Alimenc,of the Heir muſt bave reſpect to hisQuiliny, 
The ſecond Exception, is, that the apparent Heir bath righc to an Aliment 
from the Liferenter of the Ward-lands, or ofother Lands, who therefore-muſt 
be called, either to bear the Burthen in che fieſt place, or at leaſt a proportiond 
Burthen. This Exception is not clearly determined by Law or Cuſtom : Fig 
though itis certain that both Superjors, Donatars and Liferenters are lyable (+ 
an Aliment co the Heir z Yet how the Burthen affects them is not determined; 

And it ſeems juſt, thar the Superior or Donatar of Ward-lands, ſhould only be 

| Burthened, if the Kent of the Ward-lands be ſufficient for an Aliment to the Heir, 
confortgto his Quality : Becauſe an Aliment is in compenſation of the value ofthe 
Heirs Marriage And as to Liferenters, they are Lyable for an Lliment to the Ml 46 
Heir, whatever the Tenure of the Fee be, and therefore, they ought only tofups Wl *4 
ply what is required above the Rent of the Ward-feg, proportionally to the Reni)M *it 

che Literent, | 
Y 13. The tcnor of a Summons of Aliment atthe inſtance of the Heir, or appe- 
rent Heir againſt the Liferenters may be thus, *Owr Will &, and We | 

F you,thar ye lawfully Summon L, Liferenger of the Lands of,@c- wherein 4 dy: 

cd laſt Veſt asof Fee z and who thereby is oblig'd to Alimeat the Heir or ap 
© parent Heir of the ſaid Fee, To Compear, 8c. To anſwer atthe inſtance of 8, Hei 
© or apparent Heir of the ſaid Fee, That is #0 ſay, the ſaid Defender, to hear and 
© ſee an Aliment Modified by Decreet ©, to the ſaid Purſuer, out of the prokk 
— Cof the Liferent of the ſaid Fee, to be Allocar upon certain parts of the aid 
| © Lands, during the Liferenters Life : And jo bear end ſee the ſamen proportis 
© ned between the Superiors or Donatars of the Ward-lands, and the ſeveral Lif MW &9 
© renters of the other Lands : And for that Effie tv hear aud ſer, the Rental'ol Wh pri 
© the fajds Lands to be Allocat, Verified and Proven, in preſence of the faids W Yan 
*Lords. Confurm to the Laws and daily pradtique of this our Realm,&c. - 4r- 

© cording $0 juſtice &Cc. - 

13. It is a proper Exception againſt this Proceſs, that the apparent Heir tw 

a ſuthcient Eſtate of his own, or a Calling ſufficient to Aliment him. | 
14.. The tenor of the Petitory ation for Mails and Duties, and the Poſeſiy 
ation for the ſame, differ inchjs,, that ip the Peritory ation the Purſuer ought 
todeduce his Title upon the point of Right, as high as he can. Otherways if a 
having a prior Right ( though not in PoſleGion). appear for bis Intereſt ; he mi 
exclude the Purſuer 3 And he muſt alſo Cite nat only the Tennents and Polſtb I Whi 
fors, but the Heritors, Tacks-men, or Liferenters, who axe in Poſſeſsion, by up- I iti 
lifting the Mails and Duties. Butin the Poſeflory aQion, the Purſuer orelt & the 
prefly to Lybel, that heybis Predeceſiors and Authors, have been in Uninterrap I 101 
ted Polgeſsion for the ſpace offeyen Years 3 and thereby have the Benefit of 4 I ii 
Poſſeſory judgorert, And therefore he needs produce no more but a Right war I tir) 
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ng chat Poſſefion ; For no other Party that produces another Right; will be 
Shined co Compet, unleſs he have the Benefit of a Poſlefſory judgment 3; but 
Right will be reſerved to Reduion; Nor needs the Purſuer call any Gut the 
mefent Tennents or Poſſeſſors, becauſe be himſelt'is in-Poſſelsion by his Tennents, 
tm whom he uplifted the Duties ofthe former Years; and if the Ten 
any other Maſter, they ought to intirnat the Plea to him. 
43. The tenor of thePetitory ation for Mailsand Duties may be thus? * Our 
Wil i, and We Charge you, that ye lawfully Summon B. and C. Tennents and 
Poſſcſſors of The Landsof - -- To compear &c. TY anſwer at the inſtance of - 
{4,as baving right tothe Mails and Duties of the faids Lands, by vertue of his 
Fitle herewith produced, viz. &c. That « to ſay, the ſaids Defenders To hear 
6nd ſee themſelves Decerned to make payment to the Purſuer, of the Mails and 
iDutics ofthe Lands Lybelled for the Years following, viz. &c. and in time come - 
| ig during the Purſuers Titles produced; and the Defenders Poffeſsion, the 
\- hs of payment of the ſame being always firſt come and bygone : And for that 
teffeR, To bear end ſee all lawfull probation adduced for proving of the Worth 
'4and Value of the yearly Rent of the ſaids Lands, and others foreſaids, as the 
*%ame may pay for a conſtant Rent in Stock and Tiend 3 The Defenders being 
Filways fred and liberat of any Tiend- duties payable forth of the ſame : Accor- 
Wing tothe Holding and Sowing of the ſaids Lands, and the Meadows, Parks 
Find Iaclafurs therein, conform to the rate and cuſtom of tbe. Country, where 
the ſaids Lands ly, and according tothe Rent of Milnsand Fiſhings, as the ſaids 
$Milns are worth conform to their thirle, and according as the faids Fiſhings are 
worth conform to the Rates of the Country. At the leaſt to make payment of 
Ihe bygone Rents conform to the laſt uſe of payment z and intime thereafter 
tfom the citation hereon, to-pay the full Duties, which the ſaids Lands and others 
Woreſaids are worth. Conform to the La ws and Gaily practick of this our Realm 
tn) all points,8&&c. According to juſtice,8&&c, | FX. 
"16. The proper Defence inthis Proceſs, is, that the Defender hath a prior 
ahd better right to the ſaids Lands and others, and Duties thereof Lybelled : Or 
thit the Defenders have the Benefit of a poſſeſſory Judgment, by ſeven years 
Faſſefſion, upon a valid Titlezwhich muſt be ſpecially condeſcended oni z wheres 
woot only Infeftment; or other Rights requiring no Infefrment, with the fore- 
ad Poſſeſſ1on,are Relevant 3 But alſo Tacks are Relevant both for time bygone 
nd payment made conform thereto ; and alſo for time coming , in reſpe 
the 5h is granted by the Setter having an anterior Right,or the Benefir of a Poſ- 
ory judgment. Yeathe Defence upon a Tack cled with ſeven years Poſſeſſion 
Bl Relevant # poſſeſſorio, tomaintain the Tack in time rocome, untill it be redu- 
bs. WW &, without in(truRting the right ofthe granter of the Tack. £ Reply upon a 
of W prior Poſſeſſion by the ſpace of ſeven years by a ſufficient Title, will not be Rele. 
Want, if the Purſuer have ceaſed to poſſes by a Tack, which cannot Recover Pol- 
ii ſeffion ative by a Poſſeſsory Judgment, as an Infeftment may. | | 
17. The Petitory ation of Removing is ſeldom competent 3. Becauſe, if the + 
Parſuer thereof, or his Author, have not been in conſtant Poſſeſſion tor the ſpace 
{even years, before intenting of the Cauſe 3 He cannot purſue a Removing, un- 
ll, he declare his Tixle, ifthe: Defender by a valid Title be in Poſſeſſion, albeit 
hath not atrained the priviledge of a Poſſeſſory judgment, yer being in preſenc 
tolleſſion, though fora ſhorter: tiwe : Yea he hath that competent Defenice a- 
ſtthe Purſuer, that he cannor infiſtto Remove, untill he declare his Right; 
Ach doth not ſo hold in aQionsof Mails and Duties, wherein the Defenders may 
WMimat the Plea to their Maſters, and if they be not defended, and pay bens fide, 
'Wey are ſecure for theſe years « But when Parties are Removed, they can bave 
Benefit either as to years paſt, or in time coming 5 Yer all may be Removed 
Rihe inſtance of theſe from whom they had Poſſeſſion, bur it is not ſufficientthar 
| Wy have acknowledged the Purſuer by payment of Mails and Duties, thereup- | Y 
Wane to be removed; L 4 | Scivg- . 
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themſelves or their Vaſlzls': Neither are defences'u 
* Fevant againſt Superiors,or their-Donatars, but-only 
: - Proprietars, Wadfctters, or Liferenters.\ © | | 
- **19. - TheaRion for. Mailt and Duties; at the inftatice of the' Superior or Da- 

- Tatar, againſt the Poſſeſſors of Ward-lands require-no further Title bur the Sug 
riors Infeftment 3 which nothing can elide- but the ſnteftthent'ofthe Vaſſal 30x 
theſe Rights that are introduced by Law, ſuch as are 'Liferent” by Terce, &rhy 

the Conrieſiez or otherwiſe Rights granted by the Vaſlal with' the Superiors Ca 

ſent, to be holden Of the Superior, which thoughthey have not attained Inf 

ment, will exclude the. Superior, upon the perſonal excepriorr'of” his'own Cog- 
| ſent. But if his Conſent be only to an'Infeftment'to'beholden'Of his Vaſſal,/aþ 
beit Infeftment follow, yet it will not exclude the' a@ions of 'Mails and Ditin, 
and of Removingg but will only exclude Recognition, | hy 

.20, But when Saperiorsor their Doriatars purſue for' Mails and Duties, ug 
"Non-entry, They muſtlybel upon a Decret of general Declarator: For till thathe 
paſt, they cannot infiſt even'for Mailsand Duriesp and-muct}lefs for Removin 
And the ſame holds in the like ations, upon Liferenc-elcheats 5 wherein thegy | 
neral Declarator muſt preceed the fame: And-/imthele ations,” not oily thew. 

—ceptions founded upon Rights conſtitute. by Laws:'as Liferetits by Terce or Co 

. cefie, or by Conſent of the Superior 3 Butalt Defeneesate competent agaluiſithy 
Superior or his Danatar, which would, be: comperenr againſt the Vaſſal * Becduſe.. 
Liferent-eſcheat is nota Caſuality ofSuperiorny; by the-natare oftheFendal right, 
but by our particular Cuſtoms, wherebyV aſfals being Rebels'civily, by Daegu 
ciation for not obeying the Charge, ifthey do norrelas within theyear, they ws 
holden as czviliter mortuz, and. their Fees are hbldein as -Void'and 'Open' to. thay 
Superiors 3 Yet ſtill wth ghe Burthenof all Rightsthatdid 'affet rhe ſanies,why 
the Vaſſal was denunced,;. . - /\;. {114 ; as * 

21, Thete is alſoa Petitory aQion, at the: iciſtance of anHeir, againſt a Lily 
renter for Reparation ,of the Liferent-landsand Houſes; at ahy time bf the Lis W 
renters Life, that they may be put inas;good condition, as they were at the Lily 
renters Entry. And; alſo it is competent againft'the Heits atid Execucors of the Wi 
Lifetenter, after the Liferenters Death, wherein|cwſt be 1ybelled the condition WY 
of the Liferent-lands and, Houſes at the time of the Ehtry, and how they are atthe Wis 
time that theLiferenter is quarrelledz for which Letters of Horning ate fummar With 
ly granted toCharge the Liferenter to: Repair,$c-an aQion agiinlt the Reprobius Ba 
tives for the ſame effed.... - 7 His - 
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22, There is likeways aP etitory action, founded upoti the-mutual Oblig th Mas 

ons of Heirs and Executors ;-for'Relicf ofthe M6vable Debts: whereby the H ar ee 
is diſtreſſed , and of the Heretable Debts. whereby the Exethtor is diſttelled y it 
For Creditors have ation againſteither5' vr both 'of them, for any Debt of Us Mar: 
Defan&., Bur Creditors have notthe ſame goto ne, ng Heirs bf Lige, Mal BE” 
Tailzie and Proviſion There being an Order of difcufling amvngh them, that the Wr® 
poſterior Heir cannot be diſtreſſed; -till the Heirs ptior itt order'be diſcuft 3.ube We 
lefs the Defuna aye Bugpencd one ſpecial Heir only. © © © OS 
- $3, There is alſo aPetitory aGtion,atthe infſtafice of Fiats apuinſt Cutter jo 
Wood growing upon their Fee :+This differs from Sþwizie ot wrongous Intromile War 
on: Becauſethe growing Wood was part of the Fet,and therefott doth not velong Fan 
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py. other but the, Fiar, Nordothit fall under Zjedfiow, or miraſion,or wr 
aefomiſſions but it ought to be Libelled upon the ſpecial Tirle of the Fiag 
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=— TITLE ' XXII 
” _ Poyndingof ehe Ground, 
0 Ojnding of the Ground is a Petitory aRion, founded upon many ſeveral 
$# Titles and [ntereſts,and is of great importance; & deſerves tobe handled by 
& itſelf, Andby our antient Cuſtom, after recovery of Decreet againſt any 
Lindlord, there was a Brieve of the Chancellary paſſing of courlegfor Poyniting the 
lin a | ing th 
tadieſt Goods upon that Landlords Lands z which therefore was called the Brieve 
FDiizreſs, But this was an Irrational Cuſtom, as if every Landlord had taken 
iLe er of Mart againſt his Neighbour,not only to Seize upon his own Goods, 
kitupon his Teanents Goods; and that not only for the Langlords Real Debts 
| afefrrnent, but for his perſonalDebts. And therefore by the37.A& Par! 1469.2 
Ry juſt alteration was made,whereby the Brieve ofDiſtreſsþecame vo more in uſe. 
| 2, By this : AQ. 1; The Goods of the Inhabitants of the Ground were 
6 tore to. be Diſtreſſed, except for their Terms mails And even that 
Four ofuſe, but the Rents: of Tennents may be Arreſted for theit Maſters - 
Bebt, and made forthcoming, not only for the Bygone Rents,but for a Current 
Terms duty, though the Term be not come.. - 2,, All Execution became compe. | 
Wtapainſt the Zandlords proper Goods,. which were to be Poynded according 
Wothe avail of the Debt 3 And failing of Movable Goods within the Shire where 
Landlord lived, Or if theſe were not ſufficient , . The King gave Letters of 
Mading to otherSheriffs, wherever the Debitor had Movable GoodsorRents.But, 
" Wi There was no acceſs to the property of his:Lands,,. till his Moyables were firſt 
-— WAR, and then Letters were dire tothe Sheriffs where the Debitor bad Lands, 
2 Wifthe Sheriff gave the Decreet himſelf, be was (without any other Warranc, 
> Wit his own Executorials) authorized ta Sell the Debitors Land, tothe avail of 
Debt; which neceffarly required a publick Intimation at the Head-bnrgh-of 
= Wire, upon a Merkat day, and in Merkat time, to all Parties that pl to 
1 Wk; And it behoved fo reſolve -in a Rovp, that itmight not be inthe Diſcre- 
7 Wo the Sheriff, to Sell at what Rate he pleaſed, but at the beſt Rate offered. 
3 Witte Lands fo ſold, there was no Reverfion, Burt if there wasno Buyer found, 
= WEMeriff, or other Judge Ordinar was ordained to choiſethe beſt and worthi- 
= WAMthe Shire, and leaſt ſuſpect to any of the Parties, - to the number of Thirteen 
5% Wons, to appryſe Lands, and Afﬀgn the ſame to the Creditor to the ayail of the 
127 WO, and that within fix Months after regovery of the Decreet. And the Su+ 
wil |: y 1s thereby obliged to receive the Creditor, or any other Bayer, to be his 
-* Wal, he paying ayears Mail, as the Land was ſet for the time 5 Unleſs he take 
:.. {Land to himſelf, and undergo the Debt, 
K+ The alteration of the courſe eſtabliſhed by this excellent Statute, has 
Wohe much Trouble and Miſchief to the Nation, For the Zords of Seſſion 
7 rant Letters of Poynding and Appryſing upon Decreets for perſonal Debts, 
43; Weed to Meſſengers, as Sheriffs Subſtitute by the Lords, for that effeR g and 
> Wing diſpeoſationwith Appryfing upon.the Ground of the Zand, within the 
48 We, and by the worthieſt and leaſt ſuſpe& of the Shire 3 with Power » {ppg 
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* Mnenburgh, by any Inqueſt that the Creditor pleaſed. tocall 3 whereby all at 
{ite claimed as the Debitors Lands, wygthout- any evidence. that 'they were his 
757 Was, or that he was holden and. repute Heretable Poſleſſor thereof, were Ap- 
of. Jied at R a-dow, for the leaſt as well as the greateſt Debt. And nn of. 
ef ethe Appryſerenjoyed..the whole Rents, without imputing, the: c in his 
cn Meipal Sum, _ tilt that was in part + ith by AC 6, Parl, 1621s mg 
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bd ivers alterationshaye been. made. And by AQ 62. Parl. 1661. All Appryfits 
" were brought in, to have proportional Shares according to their'Sums, if th&. 

' were deduced within a Year, after the firſt Appryling whereupon there was 
Infeftment, or charge againſt the Superior tp grant Infefttment 3 And likewiſe all 

Apprylings before the ſaid firſt effeQual Appryſingy and the ſame was ordainedin 

all Adjudications: This was not extended to Keal Debts by Infeftment, Alſo the 

Legal Reverſion was lengthned from ſevento ten years. - But thisdid not cure the jn- 

convenience, and therefore by AR 19, Parl. 1672. Adjudications before $ 


Lords, were'introduced in place of Appryſings by Meffengers, And it was 

in the option of the Creditorto Adjudge Land, effeirand to his Debt, and afi 
' part more, in place of Penalty, the Lands being Redeemable, within five Year 
-providingthe' Debitor produced the Evidents, and 'gave at leaſt tranſumpey 
-them, and conſented to the Adjudgers ' Poſleffion 2+ Or otherways to Adjudge 
:all Landsin general, Redeemable in ten Years, and coming in par# paſſ# as befate 
Burt very few Creditors made uſe of the ſpecial Adjudication, and few Dh 
.tors reſtricted them to it, ro the great prejudice ' of both Parties 3 whey 
by a great part of the Nation has become Bankrupt 3 whereas the Reviving ofthy 
old Statute would:have cured all theſe inconveniences, . -. "JM 
4- Albeit the foreſaid Statute 146g. allows the TennentsGoods to be Poynd. 
ed tor their Maſters Debr, not exceeding-a Terms mail ; Yet the Lords havel. 
ways interpret it, to be for the Maſters' Debt due by Infeftment (and not i 

| hisperlonal Debt) and that by an ation for Poynding the Ground, They 
fe of this aQion is only for granting Letters of Poynding and Appry ling, "tha 
thereby the Goods upon the Ground may be Poynded, notexceeding the Tem 
mail, in thefirſt place g *and if theſe donot fatisfie theſe Terms Annualrentindſþ 
ed for , -That ther the ground-Right and Property of the: Lands may be jp; 
piyes, -1n fatisfaRion of the whole Annualrents reſting, if there be no Moyz le 
Poynded,and of the remainder if Movables be Poynded, 'But Creditowdh 
frequently paſs by Movable, though they*be upon the Ground 3 And Cuſten 
hath ſuſtained Appryfings,” albeit they bear,that'fearch was made for Moyably 
and none found; when it was not ſo truly done: which is a bad Cuſtom,$& contra 
tothe foreſaid Statute prohibiting Lands ro be: Appryſed, fo far as the Moyal 
on the Ground can ſatisfie, which is not required in Adjudications, "mp 
5. Poynding of the Ground is competent, Fir3?, for the Bygone Annhvalewy 
of an Infeftment of Annualrent, which is moſt ordinar : But 'there can be'k 


Poynding forthe Stock or the principal*Sum, for which the Annualrent is grate 
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ted, yer the Anualrents appriſed” 'forfare not as Mortified', that they col 
not be Redeemed - For it is declared by AR of Parliament, that wheres 


an 'Annualrent relates to a Stoek 'or principal Sum, it is Redeemal 
upon payment- of that principal Sam, without any Conpemtional Reverſian, 


Bur frequently there is a perſonal Obligment to pay the Sum # And foals 
rimes it bears, that Execution upon the perſonal Obligment ſhall be but prejudice MW: 
of Poynding the Ground upon thereal Right, In which Caſe, the Creditor hu 
may Poyndthe Ground for the bygone Annualrents, and may Appryſe the fam 
for the Stock 3 But this Appryfing will not be effeQual againſt-fingular Succeſſan 
as the Appryſiog on the Annualrent will be, which is efte&ual as if it were of the 
date of the Infeftment. The Appryfings by the Real Right for the bygone AnnnkiW'® 
Tents, donot come in par? paſſu,with the Appryſings.or Adjudications for perſond | 
Debts : 'buthave effe&t from thedate of the Infeftment of Annualrent. : . * Wk 
'. "Secondly, Poynding of the Ground is competent for all Feu-duties; for which Up 
the Ground of the Zands (where theſe Beu-dutiesare in the Reddendo) may be 'h 
- Hppryſed,tor all the bygone Feu-quties unpayed, | Fs 
- \ Thirdly, Ward-lands may be Appryſed for the Non-entry Daties, duetof 
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-Superiorafter general Declaratorz which are preferable to all Annualrentsoon-W 
ſtirute by che Vaſlal, albeit with the Conſent'of the Superior; That Conernneg 
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bs es, 5fter they. are Declared, : 
3b, The ground of any Lands may be.Appryſed. by,Poyndingofithegrqund, 
Lany Som wherewith the V aſlals Infefxment is:Burdened; or:the- Zand may be 
AWadped for the ſame Sum': - And. neither. the Appryſing nox Adjudication will | 
mein; par; paſu, with Appryſings. or. Adjudications. for. perſonal Debts, but 
WtbeRanked according to the date of the Inſefiment, wherein the Burden is 
apreſt;; eſpecially. if it be not only, expreſt in the Diſpoſition and. Charter, bue 
the Seaſin 3 and the Appryſing or Adjudication. will not only; be effeQual 
ike Annualrents, but for both principal: Sum, and, Annyalrents, wherewith: 
Sfftment is Burdened :- yet hill the; Feu-dutics andi Non-entry-dutics: by 
* Waal Declarator are preferable thereto, as well as. ro the Apprylings on An» 
* Waents 3 becauſethe Reb Burden: is not a. Burden, upon the Superiors Right, - 
2 ies and Adjpd; Real Rights, as they do 
"MW & Theſe Appryfings, avd Adjudications upon ' Keat Rights, as they 
wtcome in nerd poiſe wich theſe u perſonal Rights 3 - ſo neither do they come 
wpurs paſſu amongit themſelves, though, they, be deduced within, the Year 3 But 
ey are preferable in manner torelajd <, Yet the. poſterior Appryſing importsa 
+ to redeem the Prior within ſeven: Years, all which is clear- by, the Excep- 
© Ws cootained inthe AR 62: Purl.1661. which beageth, without: prejudice always 
—  rnd-cnrrmals upon Infeftmen and ather real Debts, and debita. fundi, and. of © 
5. i Go Gr therefare,, of Lands and others affe#td therewith, which ſhall be effectual 


* 


a prefer able according, to the Laws and Practique of this Kingdom now flanding : 
Law w4r-on the firſt of January, 1661, whieh-was the date of that Pars 


> There is a very intricat. Queſtion, whether an, ApprySing deduced on the 


wone Annuzlrents, due by Ipfcftment of Annyalzent, ifthe ſame ſhould exe 
& Utoredeemed 3 would not. only extinguiſh the Right of the Froprictar ofthe 
WW bur alſo the Right of the Annualrent it (&lf, S that thexe could be no 
Tkyad ng of the Ground for any "og A Anmualzents: 2 This Queſtion bath 
mrefolved affiraative Lib, 2, Title Anavalrents But there remains yet this 
Keltion, whether an, 4ppryſer-far the bygone Anogaalrenes due by an Infeſt- 
wntof Annualrent,, can Appryſe the whole Bee, or only fo much thereot as 1s 
Reſpondent to the Value of the bygone Fngualrents Appryfed for 2 ov 
veis much more Fult, and Copſonant to this Right, that a branch ſhould not 
the Stock 3 and I haveſcen no. Decifiqn to the contrair, but Gat the an- 
We Srarute ftands nnalterable.as.to.this. Pojnts, whereby there will never ariſe a 
i tion betwixe the Fiar ofthe 4anualrenyy/ and theks thas have.only Appryled 
adice Wt owe by gone Tears Annualrents z for. though the Proprietar of the Anaual- 
dior Way R edeern within IN yet  he.1s got oblig'd tg ſearch. Regiſters, -- 
ne WT he may know wh APs ings were. ypgn bygone Anqualrents, and when 
fon Wared 5" Thefe beipgooly ned to ſeeure Purchaſers, - thatithey be nat ex- 
the Sed by prior Real Rights. 5; | 4 
mal '& 'k & queſtionable whether Poyndings of the Ground may now be by «Ap* 
rod iyfing, fince;the 19. aR- Parl. 1672, whergby Adjudicationg; are intcodu- - 
Ag ai place of Appry fings £ or whether Adjudication. dath therevy only come - 
ih Miplkce of Appryfings for perſonal Debts The reafonaf the doubt, is, becauſe 
be tarrarive of that a&t bearg, that Meſſengers, ar ignorant Perſons of, Inqueſt, 
= Wald not be Judges in afters 7 Importance; and yet in the ſame Statute, ## 
to tiered, that apon Proceſſer rai before the L,ovds, at the inſtance of any Creditor 
ts000-WUſt bis Debitor, Principal or Cautioner 5 The gt ogg adjudge, 'aud devern to 
ola Greditor 3 ſatdfaction of the Debt, - a part of the Debitors Eſtate, conſiſting + 
2A ' ( 


£8 It 
12% 


” Lo 


& I af "7 py 
/ #* T 
| $+:28 
9 5h 
# FS L ” : 
ee <> « of 
£ $855 80 F 1 
__-. 
oh BE, " 


_— TT. fk? 3. 


ed : and Compoſition ought only to be for Annualrents hold 


or for Sums wherewiththe Yaſſals Infeftments are Burdened. — 
9, In Competitions with Infeftments, the. bygones of annualrents by Infelt- 


ment, Feu-dutits, Nonentry-duties, or avails of Marriages; are taken in.gbd: Ml 


' preferred in their due orderaseforeſaid; albeit there be no appryſing thereups 
on deduced. And albeit theſe Burdens that flow from the right of Superiority 
be preferable, not ouly to Apprylings on perſonal Debts, but to Fpgprylings ans 
Annualrents or other debita fund, yetit doth not binder Appryſings to take 
fe@& forany of them: | ſcing the whole Lands arenot Appryled, but an equiya: 
lent Portion thereof, effeiring to the Ground of the Appryſing, 2 


10. The tenors of 'Summonsfor Poyndings of the Ground, are different, a i ks 


cording to the ſeveral Rights, whereon they proceed. ' Summons for Poyading. Wl 
of the Ground for a Feu-duty, may bethus, * Owr Will #, and We Charge you, W wit 


' *thatye laWully Summon 8. Proprictar of the Lands of- - -- (whoſe Infeftment 


* are granted with a Reddendo of an Yearly Feu-duty of - - - payable to A..hi 
* immediat Superior): and alſo C. and D, Tennents and. Poſſeſſors thereof, Aad 
+ all others having or pretending to have Intereſt ., by open Proclamatian a. iſ $, 
| * the Mercatecroſs of- - - -, To Compear, &c, To Anſier at the inſtance of theſad. jp 
© A,Superior foreſaid, &c. That 3s to ſay, the ſaids Defenders, Ts hear and {8. | 
* Letters of Poynding and Appryſing dire& by Decreet of the faids Zords, int 
« Poynding the readieft Goods and Gear upon the Ground of the ſaids Lan 
* in payment and ſatisfaction of the bygone Feu-duties reſting unpayed, extend; 


* ing to'the Sump &e, not exceeding a Terms mail of the Tennents and Paſſes . a 


: ” 
hs. I's 


ſors of the ſaids Lands refpe&ives and in fo far as the faids' Feu-duties are got i * 
* ſatisfied thereby, and by the Goods on the Ground belonging to the (aid 


© Heretor thereof; Then and in that Caſe, for Appryfing the Ground:rightad > 
* Property'of ſuch Part and Portion of the faids Lands, as is £quivalent untothe. "6 


*{aids reſting. Feu-duties+ whereby che right of the ſaid B. Vaſſal in 8, 
« ſaid Portion of. Land, ſhall be extin&, and the ſfamen ſhall be conſolidat wit 


» - 
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ſuperiority to the. Purſuer 5 To be Bruiked* and Joyſed* by him2as follf 
Srietar thereof in all tine thereafter;Redeemable Yways as accords/eF4. Cons! 
ty. to the Zaws and daily praQique of this Our Realth, &c. According to Jib-7 
| "<a | RE TE 202 144254 101 5th 20d HG 
t: 5 Sammons -of Poynding the Ground; ' tor Now-entry Duties differ from, 
Sformer, only inthis, that Non-entry Dpiies are in place'of the Fer-Hauties, and; 
the. Decreet of Declarator liquidating the fame, nivuſt be ſpecially deducedt: 
Hifit be at the inſtance of a Donatar, there muſt'beno mention''of the Cons 
Hidation. | 6:5 40m 
(6s If the Summons of” Poynding the Ground, be for the avail -of Mar- 
fage 3 The Title of the Superior or his Donatar muſt be-deduced,: andthe De: - 
tarator of the avail of the Marriage : afid it muſt have the Article of Conſolie' 
, if it be at the Superiors inſtance 5 But is without it, if it be at the Dona» 
us inſtance. A HY 
"13. The Summons of Poynding the Ground for the bygone 4nnualrents, 
fue by Infeftment, may more conveniently be as a Summons preſeriptis verbis, 
{ducing the Infeftment of the tr ny granter thereof; and the Annualrene 
teInfeftment conſtituting the Annualrent. R B92 5 vt 
"x4, If the Summons be upon a Sum burdening an Infeftment, The fame te- 
nor-wuſt be followed 5 And the concluſion is the ſame 3/ *being only tohear and 
ſee /Letters of Poynding and Appryfing dire againſtthe Proprietars, Wad= 
liters, Liferenters, Tennents, and oh ewe of the Zands and others afte&ted; 
r Poyndingthe Movables upon the-Ground thereof, 'not exceeding a terms 
*Mail of the Lands poſſeft by the ſeveral Poſſefſors z Or the hail Movables fo 
'far as the Proprietar is in natural Poſſeffion, by Labourage, or Paſturage.; 
keauſe the forefaid old Statute, Reftriging the Poynding of the Movables to 
the terms Mail, is only in favors of Tennenits, againſt whom it is effeQtual 3  al- 
though the term be not come, the Poynding being exrrente termino © Forthere- 
ythe Tennents are ſecure, that they may retain:trom their Maſters, | the'Price-at - 
| ſhich.cheir Goods were appryfed. (7 Y-T61.0 wid tag t} eb 
; 5 There are very few Exceptions competent againſt ations for Poynding 
ke Ground, unleſs it be by Prody@tion of preferable Riglits, which turns intaa 
, Long tition - Por thereby any preferable Right is receivable,' as if there werea 
TeduGion depending thereupon, becauſe Annualretitsand other debita.fundi, are 
th: p* ſuſtained without Declaratoror ReduQion,- and' without reſpect whether | 
tiey have had recent Poſſeſhon or not ; And therefore if an Annualrent ora Real 
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Btden onan Infeftment, were conſtitute 4 nor habente potefFatems, the ſame would 
KReducable upon that fon and theſe who had Right would be preferable 
Fithout ReduRion, 2. Upon the ſame Ground a Defetices upon an--{nfeftment 
Ind ſeven years Poſſeſſion, is not Relevant 'againſt's poynding of 'the Ground, 
hich hath neither Benefit nor Detriment 'by Poſſeſſion: 3GH»5IET 
16. It will not be a ſuſtainable Defence for Tennents,”*that they are-only liable 
ſuch a Duty by uſe of Payment, or by Tack, to reſtri&the Toynding/tothat? 
"Vit be not a Competent Duty, but Colluſive ; If it be replied that:thejult-Renhe | 
Fthe Lands is more, Bur this will be a Relevant duply, that: the Tack was 
tz aid cled with Poſſeffion before the Conftitution of the Xnnualrentz_ which 
Will not be Relevant againſt Poynding of the Ground at the inſtance of theSh- 
prior, or bis Donatar, againſt whom ns Tack is effeQual, | albeit the Superior 
” = F*rea Purchaſer of the Superiority after the conſtituting of the Annualrerit z 
” N Fecauſe, the aR of Parliamefit ſecuring” Tenents againſt Purchaſers,” is:only:a- | 
5 | Joſt the Purchaſers ofthe Property, Wadfetrers or Liferenters. 2. Ttis:not'aRe- 
+ Fant Exception for Tennents, that they'car' only be*Poynded'for'the haltof 
"weir yearly Rent (unleſs it be alledged that the ſame is payable Termly,:and not 
'& Or the whole Year together) for in that Cafe, their Goods may be Poynded for 
Jan RkRetit ſeirg they may retain from their Maſtery 'as well fora me” | 
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iti chat Caſe as for.s terms Reneintheother 5 Becauſe it is preſumed that they 
hav payedLtheir Maſters, when. the Terms paſt ; Yea, though they have ay 
payed, the Statute. fecures them,to be: Dultreſt, tor no more but theirterms Way 
But they are not ſecured, if they pay beforethe hand. 3. Ttuſed tobe alfet 

_ ed and ſothetimes ſuſteiged;for Annualrenters 3: Thar the old Searute Reftrig;?, 
Brieves of Diiireſctroa terms Mail, was only in relation to Perſonal Decreets, for 
the Land-lotdsRent «But now of a, long time, the Land-lords Debt is unde. 
Rood both of Real and Perſoval Debt: ' And by the Lord, is not only tobe under. 
ſtood the Proprietar, who is the Immediat Lord, but the Superior, who is the 

| Owtrilard;| Seing the words of the Statute may bearehat Interpretation, ang the 
reaſon expreſt thereiais- alike for all : But there is no Rent dueto Superior 
butin Few, - 

_ -: x7. If the Purſuer domnot ſpecially Libel the Rent, when he comes to Poynd 
he cannot make-the Rent as he will then alledge 3 but the Oath of the Tennent 
muſt-ruje the ſame, though he ſhould Depone upon a Tack, and doth not peg. 
duceitzBecauſe Poynding of the Grqund doth not require an antecedent Ch 
as: Poynding.upon perſonal Debts doth; ſo that the Tennent cannot be pref? 
to have always his Tack about him - And therefore, it is ſafeſt in Poynding 
the-Ground, to Libel and provethe Rent, if the Purfuer intend to iufiſt againſ 
the Moveables on the Grounds $ | | "9 
-':18, , ff the Tennents Rent be not in Morey,butin Kind ; The Meſſenger (who 
x.akind of Judge in the Execution, as Sheriff conſtitute for that AQ) may ge, 
termine the price, by: the Qaths of pA agrnen, as it is current the time of the 
Apprifing, and ſo proceed to Appriſe the [ennents Moveables: And likewile he 
may" take: the Oaths of other perſons, pretending the, Goods on the Ground not 
© be the Tennents Goods, but theirs z and may paſsby the fame. And albeitity 
fot foclearet by cuſtom, whether the Oath of any Party will exclude the Poyys 

_ ding in this Real Aion, as it is clear in. perſonal Decreets 3 Yet in dubio ſeques- 
alum :quodtutine fl. The Engliſh indeed, upon theſe Annualrents, which they 

' call Rext«=charge, do indifferently Poynd the Goods on.the Gtaund, to whomſe: 
everthey belong, if they find them but lying on the Ground, And that by the MW 
Tenor of their Leaſes or-Tacks, which frequenaly bear that Clauſe, and that in'W 
cafe no Diſtreſs, (or Pejnds,) be found, , the Land-lord may rgenter to the Poly Ml Þ 
FEeflion, and expell the Tennent without the Authority of any Judge. But then 
4t is only competent upon the very Termof paymcnt,whereby all that have Good 

[on the Groutd not belonging to the Fennent, may drive them off. But we haye 

'rio-fach ſumaiar Poynding of the Ground, nor are our Poyndings reſtriged 

-a6y terminat kime, but ar any time when the Annualrent is due, and the Term 

: of paytnenc thereof come. . jy TEXSW 

.> 27S. The:Decreet obtained upon this Proceſs, is effeual againſt all ſinguly 
Succeſſors, Proprietars, Wadfetters, Liferentets,Tennents ' or Poſleſſors, with 

 »buriTfransferrance, : of any other ARtion againſt theſe ſucceeding g_ both as to the 

: Moveables on the Ground, and as to x UE 4223 and Property, or. other 

Hererable:Right } Becguſc'it is a Reo! Right whereupon the ſame is grounded, 

- and/needsbut-one Sentence; whereas Decreets on. perſonal Rights muſt Rillbe 

"transferred; becauſe the Lands or Gaods are only Poyndable, as. pertaining to 

if 20. In a&ions of:Poynding the @rgund, not only Proprietars- having prior 

| — may appear, andbe Preferred, whereby th ation is totally Exclude, 

-and the Ground is Afloilzied 5 But likewiſe other- Annualrenters,or theſe hays 

-Righreo decbita fundi, -may appear, and be Preferred. As, 1. The Superiogipt 

*his'Feu-duties, Non-entty Duties, oravails of Marriages, although they 
afternor only the Conſtitution, /; but the terms of Us Agnualrent : Becaue 

+ "theſe are due from the date. of the Tofefcment of the firſt Author of the Annu 


. 


" relie.' "And/24 Anunalrents, ortheſe wbo have Right to Real Burdens, an 
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» prior to the Conſtitution of the-Annualrent, inſtrufting the fame, ' will be 
Klerred,: and will have Decreet for Poyndiag of the/Ground z Whereby it is 
PBoyndable by all who inſtruc their Rights, -prior to the Purſuers Right, in their 
Eve order. - But poſterior Annualrents, or-terms of Annualrents poſterior to 
the date of the Summons, will not be comprebended in the Decreer, but will 
6 Repelled in that ation, without Prejudice /to infiſt in an other apo. Yet 
ior Annualrents cannot ſtop the Execution upon poſterior Annualrents, by .a- 
wy Pretence that can. be moved to the Meſſenger, who can be no Judge in the 
Competition, and can have little inconvenience, if only a Parcel of the Lands 
fricable to the Annualrents reſting be appryſable. Only 1f the Burden on the 
Land, be greater than the Value of theſe who are cut off by Poynding of 
farcelss They muſt impute it to their own Negligence, that did not;Purſue 
whenthey might, vigslantibus non dormient ibus Jura ſubveniunt, not only in Per- 
ona); but in Real Rights, which holdeth as to the bygone Annualrents. . And 
Fthis did not hold therecould be no Appryſing ofa part but of the whole Land; 
frwhich there was no Warrant by the antient Stature ; and that Cuſtom of Ap- 
piyſiog came in upon perſonal Decreets, in; reſpe@ thatthe Appryſers werenot 
-ableto Inſtruc the Right of their Debitor, arid therefore were admitted to Ap- 
pryſe all they pretended to be the Debitors, xo Periculo: Which doth not hold 
in Poyndings of theGround, which extend only to the particularRight expreſt in 
the Purſuers own Title, and c2n be extended tono other ground of the Debitor? 
ad-therefore in the Remead by the at 19. Parl. 1672: for Poynding a Part; 
The Defender muſt produce his Rights 3 ' Or otherwiſe the Whole mult be yet 
Appryſed or Adjudged, as beforez Becauſe in theſe. ſummar 'Executions;: the 
Farluer cannot know who hath the laſt and beſt Right. 
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G TITL E -XXIV- | | 
- Petifory Actions fo: Tiends oz Liend-duties. 


[ends are introduced by Law and Cuſtom, and do Burdenthe Fruits,not 
the Fee of Lands, Neither do they affeR any but the Intrometters 
with the Fruits 3 nor all Intrometters, for Tennents paying a Foint-du- 
bg ty for Stock and Tiend,are not liable for the Tiend (bur their Maſters 
ve-)-in ſo far as they have payed bona fide + Neither doth a Citation put them in 
847 $de, if it be not preſently inlifted in, _ becauſe of their Ruſticicy,. and Sub- 
{dion to their Maſters, who will take Decreets in their own Courtsand Poynd. 
Much leſs will Merchants Buying for a Pricey be liable for the Tiend. Nor is 
be Heretor liable,but as he is Iatrometcer with the whole Rent for Stock and 
Tiend, or with both the Kent and Tiend when ſeparate, But becauſe Here- 
tors in the Valuation of their Fiends, do Value whole Barronies, or Tenements 
together, that the fifth of the Rent of the Whole may be the: Tiend of the "Whole, 
ligeby they become Liable for the Tiend, and nor the Tennents g Becauſeit is 
tt divided upon their Roums: Yet if it be fo divided, their Maſters are not 
able for the Tiend, unleſs they Intromet with the whole Cropt, or receive 
ayment of the Tiend apart, or a Joint-duty for Stock and Tiend. _. | 
22, The Right of Tiends affords both a Petitory and a Poſleſfory ation, in 
rers Caſes. And in no Caſe, there is neceſſity of a Detlarator z but the Peti-<., 
ty ation 1s Competent upon the Right beibg inſtruted: And then there uſes no 
Dore to be inſiſted for, but Uſe of paywent,. or Tack, or Tacit-relocation. But 
We Pofſeffory ation is only Competent for Drawn Tiend, when the Tiend-tna- 
& bath been in Poſſeſſion to draw the fame, the Year itnmediatly preceeding: 
then, he has a Poſſeſſory aRion for Spoliation of the Tiend; But” if He was 
"_ ts M 4 | not 
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not/in Poſſeſſion'the Year immediatly preceeding the Year in Queſtion, he will 
only get »ſe of payment, till he uſe Inhibition 3 which 1s the Legal way of zauy- 
rupting T acit Relocation of Tiends, 'or wſe of payment : But the /nhibition will reach 
no further than that Year, in which it was uſed. mn 
3. There is an Anzxity due tothe King off of Tiends, the ſame being Vahy 
ed 5 whigþ being apart bf the Revenue, Letters of Horning are granted for the MW? 
ſame ſummarly, againſt the Tiend-maſter, the Heretor, or Poſleſiors,” fofary WW 
the Ticnds-are in their Hands : unlefſs the Heretor have acquired Right tote BY W 
Annuity, which not being annexed to the Crown, is at the Xzngs Diſpaſik 
Theſe ations for Tiends, may be Purſued againſt all /ntrometrers with the whole 
Cropt 5 or againſt the Heretors, whtere the Tiend is not divided upon the ſers. i F 
ral Roums, But if the Land come to be divided by diſtin Infeftments, or 8, M1 
aivalent Rights, either of Property, Wadſet, or Liferentz They can only. MW 
Porſaed for their proportional Parts of the total Valuation - Yet the favourg 
Stipendiarie Miniſters for their Stipends, which are but Alimentary, allows thay 
' to have ain againſt any of the Heretors, who come to have divided Rights afue MM 
the Valuation for the Whole, fo far as the Tiend of their Poſſeſſion can ready WB 
and theſe have aGtion of Relief againſt the reſt. And ifthefe Stipendiaries haveny 
Localitie, they have acceſsto the whole Tiends of any part of the Parock,t 
far as their Stipend goes, and: theſe who are fo madeLiable, muſt ſeek that 
Rehief. | od 
4: Tiend-maiters are theſe who have right to Tiends, wherein the commiy 
Rule of the Canon Law is, that the Parſownage T iend is due 10 the Parſon, —_ 
 Ficarage #0 the Vicayz, and that without ſhowing any Title but their 1ncxn 
and theirTitle to the Beneficegwhich isnot needfull to be ſhown by theſe,wh 
there is decennalis & trienalis Poſſeſfor, qui non tenetur docere de Titulo, albeit 
were-in- Competition with other Church-men; where the Queſtion is only;wilh 
hath Right to the Benefice, and not to particular Tiends - And therefore if Wh 
nifters be in Poſſeſſion ot the Parfonage and Vicarage, or of either of thay 
They may Purſue upon their Collation and Iaftitution 3 Or upon their A# of 8 
miſſzon, without any other Title, - £38 * 
5. Butif the Tiends have been otherways Appligd or Mortified, as to-Riflg 


Abbots, Priors, Provoſis, Chaplains, orto Colledges of Univerſities, Th I 


maſt be Purſued upan thele Titles, at the inſtance of ſuch as derive rightou 
theſe benteficed Perſons , Or from the King, or other Patron, when the Bite 
fice is Vacant, or when 1t is Suppreſt, . ; 


Cl 


6. . The Rignt of. Tiends which belonged to Popiſh Prelats, did aſter th 
Reformation from Popery, fall to the King, as bona vacentia, and were dents 
em the King by Ereions, and, Temporal Lordfbips : But with the Bufdeng 
Mini 


* 


iiniſtersStipends, And in like manner, the Right of Tiends was derive 
from Kirk-men, by Tacks 3 and. when the Tack-duty was not ſufficient to pl 
the Miniſters Stipend, the Commiſſion for Plantatige of Kirks, had committed t 
them a Parliamentary Power, to Burden theſe Tacks with, Mioiſters Stipends 
and in Compenſation thereof, to Prorogat the Tacks for ſuch time as they fa 
convenient. By theſe, Ere&ions and Prorogations,moſt of all theTiends of Scotis 
are carried;zand the ſame muſt be Libelled and produced in the Petitory ation, 
Purſued at their inſtance, or at the inſtance of ſuch as derive Right from them, .. 
7. In-Benefices. Patronat, the Patron had Right to the Tiends ſede Y acarte, BY 
ſeveral As of Parliament bavereſtriedthe Right of Patronage; And now! 
Fuel has oply the Application of Facant Stipends, to pious Uſes within W 
' Paroch, | F: 
$.. All theſe who have Right to Tiends have one common Name; by wiial 9 
they are called Tiend-mygſters : And the Purſuits at their inſtance proceed-in08 
ſame way, as ations at the inſtance of Heretors, Wadſetters, or LE. gall | 
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T Polls or mir Xs near 4g And 4 he Per Aaion - os in + 
| [DO as tO ic e Variety 'of this Adive — - "T 8 - . 
afſive inde, by be ing Pofſeſſors or Introimerters. And becauſe now moſt 
? by ds which belong notto Miniſters, do belong to che Lords of Erection, or to | 
We deriving Right from them 3. Therefore-the Tenor of one aRion at the. len | 
x of a Lord of EreQiion,. will ſuthce far.all ations for Tiends, altering only 
ee: tive Title, which ARion may be thus, ' © Ozr VVillis, and ,We Charge you, 
Uhhat t ye lawtully Summon. B. Poſſefſor or Intrometter. with- the. .of the 
G Lands of-=- . To Compear before the Lords of Our Council and Se on, upon | 
tthe- 6» day &c. To «Anſwerat the inſtance of A. who ſtands Infeft in a Barron rony* 
eted by Us, Comprehending theTiendsof the ſaids Lands,conform tobis 
[of efrment dated &c. }ybereby the Purſuer hath good and wndowbred- Right, to the 
fiends, Parſonage and Vicarage ofthe faids Lands, and ought to be An= 
ed and Obeyed of the ſamens. VVhich Tiends of the ſaids Lands, 
nend in Value co the fifth part of the Rent thereof : Likeas the 
is Lands pay or are worth to pay, the Sum of-- Reckoning' the payments 
& x are i k@nd to the ordinary” Rates of the Countrey, where the Zand lyes : 
E tending in bail to the Sum of--» yearly 3' And the faids Lands are poſseſt, 
x he Fruits andProfits thereof are Intrometted with by the ſaid B.the Cropts 
Years of God 1690, 1691, &c.. That ist0 ſay the faid Defender, To hear and 
> Premiſſes ſufficiently Verified and Proven, and being ſo Verified and Pro- 
Tr hear and ſee himſelf Decerned by Decreet of Our faids Lords, to make 
ent tothe Purſuer, of the Tiends of the faids Lands, extendinj 'to the - 
Pier the Fruits and Profits thereof in mariner :above ſpecified; Conform 
th phove and daily PraQique of this-Our Realm ©. Accoreling to Fuſtice 8&c. 
P% r Exceptions againſt this AQtions are, 1: That theDefender-or his 
Maſt fr,or at-leaft og ret the perſon laſt Jnfeft in theLands in 
podtion, Dias decimis incluſss, For inſtructing of this; iv-will not be ſufficient 
» oduce a Charter of the Stock and Teind of the Lands joyntly, even though 
Uhe r; cam: decimis incluſis 3 unleſs there be. infiruged a progreſs of ſuch uch Rights 
ling to be originally from Kirk-men, and bearing/cuw deoiwis inclufts, which 
ly is cleared by theſe words, wunquem entes;ſeparatis; which Charter 
1 - en years rage gives to o_ Heretorzand ada: a (ufficientDe© 
ys Poſſeſſorio: . For the poſleſſory.Judgmenemay Oar 5-17 
fender, - albeiv the Purſuer have: y neceſlity of: a Declarator 
TY 2; Thereisa proper Defence; S——_— Lands,which did belong to 
z Order, which were Tiend-free by a Priviledgeof that Order, 
Sfx continucd to their ſingular Succeflors, albeit they. be-not Church-men.” 
ere is alſo a proper. Exception of the Tiends of Tewple-dands,” (which were 
7 Webs of the Texplers): and of all Gleibs ofKirk-men, that were in 'time of 
s Way, or that have fince been, or ſhall bedeſigned for for Gleibs, Thereare ma< 
" l "8 ther competent Exceptions and Defences: in this-Cauſe, which are common 
1 EWother Cauſcs,for the Defender or for Competitorsproducing and | 
a better Right, or by payment made bowa fide, which are not to-be men- 
at the ſeveral Aions,bur hereafter when £itis-conteftation is to beExplain'd; 
. Pollefſory Actions for Tiends upon preſent Poſleſhion, or Inhibition, 
ni be found a poſſeſſory Ations. 
If Tiends be purſued for ſeperatim,; viz. the Pur owege Tiends;which are 
Sb ourabtheCropt. 5 Then there muſt be particular. Libelling of what was 
- and what isthe ordinary increaſe 'ofthe Lands'inqueſtion, or what was 
tantity of the Cropt, as /it. was Prooffed and delivered by Tarkers or Ser- 
" whereof the tenth part is only due, 
{= liche Vicarage Tiend- be ſeparate from the Parſonage and belong to another 
efice ; Then the famine muſt be particularly: Proven, 'by allthe E. 
wying a pas z actording to the Cuſtomof the Places 
ft For - 
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For many moe things are Tiendable in one place, than inanother ; whereingdy- 
tenth part is due for the: Tiend. But in Vicarage, itis a ſufficient Defence up. 
Tack, or uſe of payment, or Tacit Relocation, untill Interruption: which dew 
not _require'{nbibition, as in Parſonage Tiends, but the Citation makesingg, 
ruption, _. bs 
Ns: There is alſo both a Petitory & Poſſeſſory AQtion for Vicarage. . But thy 
Poſſeffory Aion is, where the Tiend-maſter was immediatly before, in poſkf, 
fion of drawing the Tiend, and was hindered by the Poſſeſſor orother Jatromes, 
ter, to cotitinue the drawing thereof ; For thereby there is a Spuilzie for Vicar: 
* , age. Ticnds, as well as for Parſonage, But with this difference, That it js 
Spuilzie in Parſonage, if the Tiend-waſter was in Immediat poſleſſiony although he 


were not hmdered to draw the Tiend; Unleſs the Poſſetior did himſelf ſepara 
the Tiend from the Stock, and preſerved it conform to 4& 9. Parl. 1617. aneat 
the Tiending of Corns. 
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TITLE XXV. 
Actions upou Hypothecafton, @* 
(): Law Saifucation of no Hypethecation of Movables by Conſe 


— 


Parties, without Delivery,and Real potiefſion z though it was comps, 
tent by the Rowan Law : Becauſe thereby the Current Commercely 
Movables would be hindered. Neither doth it allow of many Hy 
pothecationscompetent. by the Rowan Law; but only of the Hypothecationid 
forthe Kent! 5 and the invedffa o illath in Houſes, for the Mails of ts 
Houſes, Which Hypotbecarions extend only to one Year, that Commercely Ws... 
natthereby hindered: For Buyers or other Acquirers, may and ſhould (ce the Man", 
the preſent years Rerit, when chey Buy, be ſatwfied, and then they are ſecuy Mine: 
- 2, Theſe: Hy potheeations have very different Effets- The Maſter of 
Ground hathno Hyporheaation upon i»zve@a & ihata, ns is competent for Houls Ms. 
mails - Becauſe Houſes have no Fruits, and therefore the Goods brought in: ith; 
Hypothecart in place of the Fruirs. ' Bue Lands or others Tenements which'hint 
Fruits may be ſecured by the Fruits. By the Fruits, arenot only to be uns Mich 
ſtood the Grair growing on the Ground, out of which the Parfonage'Tiend's Mis. 
taken; But likewiſe all'things out of which Vicarage Tiend can be in thit Mil.ce 
place, asStirks, Zanckr,- Hol, and the product of Mith, Batter and Cheeſe, Sidigh Manna 
the birth of Swine, Herbs and Roots z 'which may not'only be detainedupontly Maas. 
Ground,: at the Term when the Rentis tobe payed, during that year, bury Wil © 
be recovered by ARion.from all latrometters, albeit they were Poynded upd. 
perional-Deerects : Or at the inſtance'of Donatars 3. 'unleſs there remained tall Be). 
cient Fruits on the Grauad, . at the Terms of payment. And it is not ene iba: 
that there were other Goods upon the Ground, ſufficient to pay the Rent atWWicn 
Terms'z. becauſe the Poyndersmight have Poynded theſe other Goods, and like PR k 
wiſe the Maſter of the Ground might Poynd the ſame for prior Rents:  3ucWHik;.; 
the Fruits of the Ground ſhould remain, fo as to be ſufficient for a years Rent”; 
. when the Terms come.: This hath not been extended againſt Buyers in WAY © 
' Merkgt, which were too great a binderance to Commerce: For'in the Merkit 
none 1 obliged ta inquud whether he that Sells the Goods was Tennent in tel © 
Lands, whereon they grew; Neither could his #fiertion of the contrary ſaure* - 
the Buyer; it the Fruits (old in| the Merkat were Hyporhecat. TY Ld 
3. The Hypathecation-of ivveie & ilate for the Rene of Houſes, ought tots 
extended againſt all Tennents, and Poſfeſſors of Tenements, which have "- ai 


'Y 


ee 33 Donn, ae? 
bY [ - 


5 " *Atons upon Hypotbecation. - 619 
ral Fruits, 2s againſt Millers, Coaliers, Salters, and the like; Our cuſtom 
not made it ſo clear, what is. meant. by inveFa & i/ata.- There is no que- 


Ken, but it-- is extended to all the proper Goods of the Poſleſſor, which are 
kovght into the Houſe, Cloſs, or Gardens, for th: uſe thereof; as all Houſho)d- 


acpiture, Ornaments, and Utenſils, But itis more queſtionable if other Goods, 


which were brovght in not to remain for any time, but to be Removed, or Sold 
at, ſo ſoon. as poſſible, can make the Intromettors liable : For thereby, theſe 
"ho Buy from Merchants, out of their Shops, woyld. be lyable for the Rent. 
there is no ground to' make the Goods of others, beſide the Poſleſfors, to be 
gxgothecar, if they were carried out again before the Term of payment: But 


Wifey be there when Poynding 1s uſed for the Rent, there ſeems reaſon enough, 


ip 
30 
C 
þ 
PE 


at that” there were other Goods.upon the Ground, ſufficient for-payment. of 


Oh 

ay the Intrometters with the Fruits: 3. Another 
ue Biebnder intrometted by Buying in. publick Merkat, at leaſt acquired fromcheſe 
Wi f bought. 4. The Goods in queſtion, were Poynded: by Letters for 
Wading the Ground 3 which is a preferable Right: For if ſuch Poynders 


iN 


I | 


ads! 
» 


[24 


F be ors, before intenting of the Cauſe. 


bat they may be Poynded, becauſe they might Remove them in time, and not 
pyt the Land-1ord to the neceſſity of their Oaths 3 which I have not heard hath 


zen made uſe of, to ſtop the Poynding of Goods in Howſes for the Rent thereof 3 
jt only for exeeming Goods from Poynding for the Rents of Lands. - | 
'4 Theſe AGions are Petitory Actions, becauſe. Maſters of the Ground or 
[and-Jords,require no Poſſeſſion of the Goods, recoverable by.theſe Actions, 

s. The Action againſt Intromettors with the Fruits of the Ground, tor the 
tent, may be Libelled thus: © Our Will 553 and We Charge you, that ye lawful- 
41 Summon B. as he whointrometted with the Fruits under-written, Extending 
i the. Prices after-mentioned, which grew upon the purſuers Lands of---- 
iff the Year--- and which by the Law were Hypothecat for the Rents of the ſaid 

far, in. which the ſaids Fruits grew. To compear, &c. To Anſwer at the in- 
knce of A. Maſter of the Ground, to whom the: Rents of the ſaids Lands were 
tie and payable: which Fruits, fo Intrometted with by the Defender, extend 
19.the particolar Quantities and Prices after-following, viz. &c. That is to ſay, 
the v Defender to hear and ſee the Premiſles verified and proven, and being (6 
enified and proven, To hear and ſee himſelf Decerned, by Decreet of our ſaids 
trdz, to pay the Price of theſaids Fruits, at the Rates and Zuantities Libelled. 
Vnfor to the Laws and daily PraRique of this our Realm, &cz- According to 
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ai " I ; p a0 _ » 4 .  % 1 F ” 
= The -proper Exceptions againſt this. Aion, are. x, -Thatthe-Rent' was 
= Sid. 2. That at the time of intenting.the Cauſe, there remained ſufficient 


My upon the Ground, for payment of the Rent, in whole or 'in part, But 
Rent, . For to this it will-be Relevant to Reply thatthe other Goods on the 
kind, were neceſſar for the. ſtocking and labouring of the Ground, and 
fore the Land-Jord was not obliged to waſte the: Ground, but might Pur- 
Exception is that the 


. 

+» 

a. 
wo 


Me not ſecure, they could not ſafely Appryſe ſo much of the Land, as would 
Efficient for the remainder. 5... The Goods in queſtion'were reſtored to the 


7. The AQion againſt Intrometters with inve#a &- ilas, for Houſe-mails; 
& little from the former 3 and theproper Exceptions are much the ſame; 
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G TITLE XXVI- 
Actiis Poſſellozy in general, and Removing in wank 


Aving gone through Adons Petitory, There follows now (according 
torhe Method propoſed) Aﬀions 3» judicio Poſieſſorio which differ 
, from the former, mainly inthis, that Aftions Petitory proceed upon the. 
point of R ight compleat in it ſelf, at leaſt prior and preferable to any 
Rigbr of the Defender: And albeit ſomerimes poſſeſſion be requiſit toaccom yd 
the Right, as in Baſe Infeftmentsthe Right is not compleat without Poſſeſſion, ; 
Yet the Attionsthereon are Petitory, But the Poſeſory Attions are ſuch, as need 
not Debate the poynt of ' Right, but muſt continue poſſeſſion, as it was 
at the intenting of the ARion. Theſe AGions are like the Irterdi® in the Re. 
man Law, uti pofſidetis 3 whereby lawfull poſſeſſion is continued, untill the poynt 
of Right be determined, and what is injoyed medio tempore, © ſecure ; 5 Uuntillthe. 
| obtainep thereof, be put in el fide, by a better Right, either be way of Red: 
con, Declarator, or in competitions of many Rights : whereby there i Is a lies 
cellity, to allow all Parties, to adduce all their Reaſons of preference, asina 
Reduction. 
-- 2, Theſe poſſeſſory AfQions areof ewoſorts. Some require a Special titk in 
Writ, not for Probation of the Right, but for Conſtitution of it 3 - which there 
fore mult be Libelled and Inftrufted > Others proceed upon ſole poſſeſſion, and 
require the Produdtion of no Fitle in Frit, Ot the former ſort are Aions fir 
AMails and Duties, Attions for Removing, AQions againſt Moleſtation : Ofthe 
other kind, ſome relateto Movables, towit gpulzie, and wrongous Iniromiſun; 
Qthersrelate to Zandg, to wit EjeiFjon, ' ION? and ruin in the Fic df 
removed. Terments or rwyy wr 
ments, as to hs 
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thas Ri ” es the -<=dep were 
and he EE opterer inco bis hand, but 
the Proprictar 
fefimene. Fur Fake If rogu 
c:d'thisremead of a TolicaryJudgmen xy Jadgwen t, itby hen fon of tad and 0- 
ther Heret ents or Removing, Or neg thei pre 
ſent poſleſſon 5; Ly aller meh hophpayecirsl than ſeven years Jail 
and uninterrupted rolleſion be vertue ofan Ae if SN VETE 4ono 
lp ecien the profits they-havemade as _—_ e%, bart may coi he 
o enjoy! the facure profies;' tHil-they be pi Se, Yay "by judicial produ 
of a better Right, by way Te Redugion 1 Dlanach or "Competition. OG 
4, The moſt ordinar poſſeſfory Aﬀtion, is, for Mails and Duties; w TAs 
the Ktemtsand Profits are claimed; aa yearly Rent payable at one or moe Terms 39” 
The Purſuer inthis Aion, doth ordinarly produce no more but his Scafin, + (9 
gainſt Tennents that bave acknowledged him, and have no other Right ſuſhi ual 
todefend them: Butif any other Compear to defend them, - and produce ant oe 
_ the Seaſin will notbe ſuſbcientz And therefore when any _ ht Aker X 
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ficd, the Purſuer ſhould more prudently libel upon Jafeftments of ſeven 
pſtandiog in biraſclf, his Predeceſors or Authors ; For an Apparent Heir 
py continue his Predeceſſors poſſeffion, upon produQtion of his Predeceffors In- 
This Ation for Mails and Duties, may either be Petitory or Pofleſſory. Ic 
\ Wiericory, when the Purſuer founds not upona Courſe of poſſeſſion, but upon 
> W:ficle ſufficient to attain poſſeſſion, and in that way' it bath been handled 
" Where Lib. 4. Ti-22., Burt if the Proprietar, his Predeceſſors or Authors, have 

Wheed ſeven years in poſſeſſion before the years purſued for, immediatly 5 ar 
aſt there hath not ſeven years intervecned. fince he'or they were in poſſeſſion 
wen years; Then itis a poſefſory AQtion, whereof the tenor needsnot be expreſt: 
tecauſe it differs nothing from the petitory Altion, butthat the Titleis Libelled 
dfeven years continuance of poſſeſtion, by vertue of it 4 and it is. often pur- 
ied fimply by ProduQtion ofthe Purſuers Scalinz and if a ContradiQtor aps 
war, the priviledge of the | agg =), adgment is replyed upots : 
-5. But Removing is an Attion, by whichnot only the Tennentrs and Poſleflors 
MWmalt be called 3 Bur if they be Tennents and Poſſeſſors who have paid Mail and 
Duty to another as their Maſter, The Action will not be EffeQuual unrill that Ma» 
he called, it he have had a lawtull poſſeffion, by up-lifting of Mails and Du- 
ns. by Iafeftment, or by a Tack, whereof there were Terms torun, There- 
X — wr being more frequently purſued, as a poſſeſſory Aion ; It was 
me (reated of amongſt petitory ARtions, but was reſerved to this place. And 
hit it-may be alſo purſued as a petitory Aion, againſt any who: hath not 
keen-in Poſleſſion ſeven years, be vertue of any Infeftment or. Tack unexpired; 
fahe tenor in bothis auch the ſame, - 


16s Removiag in Scotlazd, antiently was thus, The Maſter ofthe ground did 
ob; pi intimat to the Tennent, to Remove at the next YVbirfunday, after ex- 
yof h 


is Tack; and atthe ſecond lawfall day after YPtirſanday, he ex Aled 
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in threeſcore dayss, . Yet & 'I be upon 
"+ {Purty days )\ Becauſe the ſame Term is the competent Term for taking Lands, 
ot {0d providiog Feuel, whichis ordioarly Peits, - tobe Caſten and Win about that 


In- me. - This Ground doth not extend to Tacks of Houſes in Burgh&-#oyal, -or o- 
4% Wer Burgls 5 nor to any other Tack, which hath got that ſpecial nlidera- 


N 3 8 Re: 


ob 
x4 


"8.- Removing may proceed on' a. great variety of Titles, © 1, If the Pallets 
| have been introduced by the Purſuer, he cannot require any Title for the Rees. 
ing atthe Purſuers inſtance 3 unleſs he hath been forced by Proceſs ro nckingw:: 
ledge another Maſter. But receiving of Mails and Duties will not be a ſufficiency 
tle, where the Defender received not the Poſſefſion from the Purſuer; ' bees. 
- hedeſert the Poſſeſſion unwarrantably, he will be Liable for the Rent, 3s Po. 
- feſſor, nam pro poſſeſcore hbabetur qui dolo deſiit poſſudere, . 2. A Diſpoſition,thouph 
' without Infeftment, - is a ſufficient Title to' Remove the granter of it, 3;An Wi 
Appryſing or Adjudication with aCharge,being fince theAZ62.Parl.1661.is a gg 
Title for Removing; becauſe it is holden Equivalent to an Infeftmenc during the 
Legal. 4. The Terce ofa Relic being Kerwed, is a ſufficient Title' for Removing the 
Tennents :of her ſhare. 5. The Courtelie of Scotland is likewiſe ſufficient, 6,4 
Tack containing a power to Remove Tennents, expreſly,'or by the natureofthe 
Tack, being a Liferent Tack, or a Rental, if it hath attained 'Poſffhion, © ot tht 
the Setter thereof was in poſſeſſion when he ſetit, But an Apparent 'Heit hath 
no title to-Remove, till hebe Infeft, though he may purſue for Mails and Dy 
ties 3 becauſe he may renunceto be Heir, and ſo the Tennent will be-Liables 
if he had continued to poſſeſs: Yet if he Warn, when he is Apparent?Zeir;and bely- 
feft before the Time of Warning, hisTitle will be ſafficient;Becauſe the former Re. 
ſon holds-not in that Caſe,if his Predecefſor died in Pofleſhon.-7. Any Infeftment 
of Property or Liferent, or the Superiors Infeftment during the Ward,” or after 
Declarator of Nonentry, or Liferent=Eſcheat g - are valid Titles of Removidp. 
But Infeftments upon the Purſuers own Reſignation, are not ſufficient Tithef 
Removing 3 .unleſs the Purſuer have been inpoſſeſſton by Mails and Dutits: Be 
cauſe Infeftments paſs of courſe in Zxchequer, upon any Perſons . own Reſigns 
tion (Exceptitbe af the Kings Property) ſeing the King receives all hik 
jeas in any other Rights of Property, whereof the Caſualties only beloiigth 


King - though for knowing the Progreſs of rights by Infeftment, the King 
be the ſupream Superior. RE = -£ =14þ £ © Lo 
'1 9. The tenor ofa Summons of Removing} may be thus. -*our Wills, ahd 


© We Charge you; that ye lawfully Summon 8, Tennenv or Poſſefſor of 451th MA 
* Compear,&:c,To Anſwer atthe inſtance of A.as having right to In-pur and Outhur M1 
©CTennents,ig the ſaids Lands,by vertue of &c. (heres to be mentioned the partins 

*lar title) That 3s to ſay, the ſaid Defender © To hear and ſee himſelf Decerftedly Wit 
*Decreet of our ſaids Lords, to. Flit and Remove- himſelf, his Family Subte- Wl 
nents & Cottars,forth and from the ſaids Lands &«. and to offer the void'y oſfel- i 
*fion thereofithat the Purſuer may enter thereunto;Brook and Enjoy che (alle, | 


* conform to his Right,and that at the term of &c,'conform to a warning madden 

*theſaid B, fourty days before the ſaid term for that effe&. Conform to the A 

* of Parliament made anent Warning and Removing*of Tennents, Laws'and 
© daily pradtique of this Qur Realm, &'c. According roJuſtice,&c. --* 
' 20. Thereare many proper Defences againſt this Summons g and not onlys Wai 
ObjeRions upon. the inſufficiency of the Title, and' intereſt of the Purſuer;or W 
gainlt the legality and. order of Warning. As, 1. This Dilator Defenceis Re- Wi 
*Jevant, that all Parties having Intereſt are not called, * eſpecially the Defender Wall 
; Maſter, t0,whom he is Tennent, by payment of Mails and Duties, preceedingi ſa 
NP nga 00d. who ſtands Infeft, or hath Tack. for terms to ran, This De W ite 
nce being peremptor of the Cauſe, muſt be inſtantly verified g unleſs other "6 
diftin@DeRaces be ſuſtained to be proven'z For then'this alſo will be -admitted idler 
* to;Probation z But otherways, there mult be at leaſt produced Diſcharge' 
the Rent,beariog che Maſters Title, which the Tennentis not obliged co diſpute, W ar 
nor conll he be Maſter of his Landlords. Title, who hath' been'in Poſſeſſion byli- Wl 
- ee of Mal and Duties 3 which being ſo evident a Poſſeſſion, he ought to have {oj 
© Secondly, Thatthe Defender is Tennent to another whois his Maſter bylale +@r 


j who wa hot Ware. Aa on  meerly Dil 
aſive of the inſtance by OED Butis Excluſive olaky Somwant for 
moving at this tex 3 _ And therefore it ought to have term for proving: al- 
cet there were no other Defences In which it differs fromthe former Excey- 
tan: For though the Tennents Maſter were not called 3  yetif he were Warned, 
new Summons would remove the Tennent at theſame term. 'And though this 
y hath been ſaſtained againſt this Defence, That the Purſuer has reduced 
phightof the Perſon whom the Tennent pretends to be his Maſter g | Yet the 
| ot is-not abliged to diſpute bis Maſters Right, when he isnot called : But 
would be Relevant againſt the Bxception of not Warning that Perſon, thar 
W arrant be granted to Cite him,for Proving of the Reply: But the produQion of 
uifamer, withour calling the Maſter, ought not to Kemovethe Tennent. | 
birdly, Another Exception againſt Removing, is upon preſcription,by A@ 82. 
"p 579: Bearing,that all AGions of Removing be purſued within three years after the 
» with Certification, that the Warner ſhall never be beard thereafter, to pur- 
g'opor that Werning, Or though the Aﬀion begin within the three 
car , petit muft be:Renewed, according to Parl. x669. c. 9g. whereby it pre- 
fives 1n ter: years, ifit be not wakened every five years, 
Zourthly, Another defence is,the Purſuers paſſing from the Warning expreſly 
Uy'3 Orby Deeds importing the ſame, as by taking of Rent before the 
þ orfor termsafter the Warning, Or by requiring or accepting Services'or 
whey due by. the Tack, orby taking the Herizeld of a Dcfund ten- 
his Wife and Bairns cannot be - removed for the year thereafter.” ; 
; Anoth fence is, - upon any. Perſonal obligment, or incompleat 
importing a Right-to the Tennent-or bis: Maſter,ro retain or attain the 
Palleſtion - Md which is not Relevant, -againſt ſingular Succeſlors. 
Þ: ixtblz, Andtber 'Exception-is,that the Defender: pofſeſſeth the Lands in que. 
to $10 indiviſo with other Lands..: 'But this js not-Relevant for Removing from 
ont; hezcof there are daily Profits diviſible,as a Coal-heugh, or Fiſhing, 
pit levant for a Liferenter on her Terce, + againſt the Fiarof an indivi- 
Ie Teement : For there the greateſt Intereſt muſt carry'the natural Poſſefsi. 
be Liable to the leffer'for its ſhare. .Solikewilſe, . ifa Poſle{lor by vertue 
ight, _ coming inper3 paſſs with another greater Right. (as is now frequent 
Adjudications)) Or if a Tenement have ſeveral Tenneats poſleſ- 
p and havingdifferent Houſes, any of theſe Tennentsmay be Re- 
p_ another putin his place, or the Maſter of the Ground may polleſs / 


”*& IG This 1s alſoan Enceptiing that the Defender or his Maſter hath the 
} ze ofa Judgment, by vertuc of a valid Right, - capable there- 
df; Con and ſeven years Poſſeſsion by vertue thereof, inthe Per- 
yr Q the Defender i. bis ye mre® Authors. | This will not be Elided by an 
! 2 of its being clandeſtine, or having a vicious extry; Butit will be Elided 
1 de reply of Interruption, either by Intermilsion of Poſlefsion, or by Proceſs 
da ving, or of Mails and Duties; ' But if the Ation be not Poſſeſpry, thac 
the. Purſuer his Predeceflors | or Authors have been ſevzz yearsin, Pollcfion,by. - 
Mo ue of a competent title, The Defenders poſſefion, - though it be.not for ſever: | 
Jn, will yerdefend him, till che tute Right be declared, orthe Defen- | 
tS a reduced? Yet if the Purſer had been in ſsjan; by a ticle, 
t years, albeit notimmediatly before the Warning,” | It: will 
Noone Defender ;. Unleſs after thePurſuers ſeven years, hebath = 
xeably for ſeven years; Otherways his ſhorter poſſeſsion will not dete® 
gainſt the prior ſeven years raſleion being in Hoſſeſorio. 
Wy, The laſt defence againſt Romeningy is, 6 page Thatth- Ocfen- 
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in. Neve * al OY Defence 
ant Coritionts found forthe "{xalp ea 
caſe the Defender ſuccumb; # jsprovidediothe reſaid Statnites 5. +.» %1, Toa 
12.” It'is not aRelevant Defence againft ce wor. Jt 1t' is puaſye 
fore the Term; iFit be after the Warning - For though in peripoal oblidans 
AQions be not competent before the Termzyet Remoy IV 
and juſtly ; Becauſe ifthe Ground be nat Red at*che Term, the-lr 
can have no wn! and ſo may proteſt to be free , and the be. Land; 
waſte. | 
I3. Aibeit Remavings bein the Roll of Cauſes thac aofamalrdy BYS 
yet the Term falling in the Vacance, this great inconven ice follows, th | 
Warning cannot be made effeQual art the Term: 4nd the re Warning. 
be made in the beginning of January, that the Remoyinig arba difeuſt baſes 
the end of February. TOINETES 4 | 
14. There is another kind of: Removing, which i is called; 
on from the former Solewr Removing by Warning.” Sutin: 
neceſſity of Wazning,. is Competent in, ſeveral ay 
the Polleffion, which if tt be. Vicious,[/iolent reg or 
petent at any time without Warning, cogent] ents who ſuc 
\ Perſons Removed, whether they Remove by Content, i | 
Entry is by Intruſion; and all- others:that ſo enter: anni w "T10\ 
Much more theſe who enter by;Sje&ion ofthe naturgl Feflon and all  poſ | 
ſeſs Precariouſly, may be ſo Removed . Yea if any haveEntred in hr wer lad 
haye never paid Mail and Duty toany,'albgicithepoſſcſiion was wa yank | 
and Deſerted, ſo that the Poſſeſſor will not beLiable asan Intruder yet bepia 
ſummarly Re :, Thus the Bairns, Servants or: (others thar'ws 
with removed. cnnents and others 3-Qcr theſewhowere inFarily,or Ker 
Cottars to Liferenters, in what was inthe Ligeremers nate Q | 
be ſupmorls Kemared, PT; pet MEAT Wi 
conaly, yummar Removing is Conper cntex Pao Evenageintt againſt Tea 
by their Tack they be oblig'd to Remove: af the Hothereofy michout! Warving\ſ 
ifthey be not Removed preciſely at.that time; by-an antecedent Grieg UN 
ings, They are underſtood to be continued by Tacit Reloceriow'z "And Ande 
muſt be Warned, cre they canbe Kemoyed. 2 113 44) 
Thirdy,. Theſe who Diſpone. Lands or othee: Heredit metits 
ment to ggter the;Acquirerin potiklicn, may at: thattimebe five 
Butif there be only a Diſpaſition, - with: an-obligmene to 7, «ah 
be expreſt a.Tergs. of Extry, which. gives acceſs for Mails and enaletur 


a Tacit Obligation to:Remove gz Yetthe Diſponers: notRemotiogwril w T * 


F illent prefitgNar.in' there reaſan.to Remove:him from hisnaturdlPofief | 
out. Warning 3. atleaſt be. will only be: Decerned to-Remove: at then _ | 
Sunday, widkout Fiolas Profits2- And much-more,if the parſuees Tit 

= uf 0 ris ms re nfm 1 Far ole 
ar © Legal Diſpo ONS, -oughtnot-to e the Devttor fanitall! 
though be be Warned, the Lords mayreſtri&the A | 
ſion to bis Anpualrens, being pal Porl.2661-:/Caop.; 

I15.F het wog be 8 Objedien made againſt what-hath been faid'c 

by-hePrigil igewf 2, oſeſſory Judgme Eats por Jelgment ha 

cuſtoued. only to enki mapa. glowing Ghehat anFbe 
Right, nay Remove lier voringt « poſterior Right, wr 


| bod poſts 
by Pos om the 
that ie hath continu- 


1, have Acquired a deffefſory Fadpment ; which will Jefend, 
ion be _— to the 5 F: Im hath had ſeven years peace- 
| without Interruption : For any Man inay lafeft another, which 
Wac gr ve Ai againſt a PoſeGor Idfeft, unleſs a Progreſs be ſhown from . 
3 King, orfrom a comgion Author to the Purſer and Defender, whoſe Righe 
Kors can Quarrel - ; And even in that Caſe, . the Purſuer muſt InſtruQ; 
ſor bi Aatliors &ight was ence cled with poſtefiion 3 Otherways it is un- 
dod as a continued Befe Infeftment, holden of the common Author, which 
b clude bim that is in actual Poſteſfrion, though his Infeftment be of the 
as Becauſe it has the Advantage of Poſsefion, Bur this will be futther 
if" the Title Competition. 
"4, Fir where Bi there be any defeR in. the Order, or any orobable De- 
þ wherchy the Defender appears not to be in vals fide, or Litggious 3 The 
Ws to Decers in the Removing, only to have effect at the 
ivg-lers after the Sentence. 
| xr here to treat of violent Profits, But it is more proper to be trea- 
Ge kdica 'by itſelf, after Bje&ion and Intruſion, whence violent Profits 
- na well as ſoa Removing Unleſs the Parſuer have (ct the Land, 
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jy Fe teſtatior pes phdeGory Adcin Having che like requifits-as Removing, 
"Mo 6bgh the Name in the vulgar 4cceptation, might Comprebend 
[6 # in' movable Goods,” as well as in Heretage 5 Yet as 


re. 


kb" Later, it relates only to Conterwinons Tenements,where ſome part 
f is conttaverted, to which of the two it pertains, orifit be common 
' Andie. is Competent, chiefly in' Rural Tenements z Though it may 
p n I tirge occur in Tenements in Towns, where there are Gardens, 
lis,” or waſt Ground, wherein either Parry may-claim Right, and attempt 
n; or Sow, or or to throw Dung thereon. Inthis Aion, aswell as in Re» 
by, þ there! tuft bath be Poſefsion, | arid a ſufficient Titte of that Poſseſsion; 
Wire 21d Jiitrafion,. which are alſo/ poſceſsory Attions, require the 
ns Gi on-of no Title, biitare founded-upon meer Poſteſſion, - *-- 
| fation isalmoſt the [ſlime 'with thatARion 4n the Rowur: Law; fielaw 
Ms by this the Marches ofadjacent Tenements were determined, 
Wn pombe erm were ths: Parts and Marches ofeither Tene- 
_ ye Oo" ſo-regulat; that if theyſWmight be-better order. 
, which reachedinco-eitber Teriement, or whereby there 
ey more oten ible March, It was accordingly/ordeted : "And it wete 
in out Moleſtarions which ibalread y ordered bg A& of 
Jofin | rfmqwreret 


y_ then tified | in t Partlacimne: — That —_ were much 
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thar the: Superior ſhould concur of: Þe called; bus got-other Superions) ym We. 
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Libs4« Tit 2, Ordiver Aions, ice The Summons of Moleſtation may" 


I (OB a oletedyinagn, by. why, the a 
v4 ob age \; That: 5s bafay;- The laid-Defender, To 
| #50 e. Letters Freon Fudge. Ordinary: wheretheLandsly, or other 
legat, 40 take cognition,antl tFdetermine. the Marches and Poſceſsion 
Ta = ads Lands.\.Conform/tothe;A of Parliament. made..anent the order' of 
Cogoition: in caſes of Xoleftarion,. Laws:and daily PraQique of this our Realm 
Oc: Actordins to. es KC 

hag: Ihe only proper defence, i upon a' prior. Cognition, -. or bounding Charterj 

E FOR RIOR(Y Polaciiona —__ the ſameg; wa be' Relevant Reply: 
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TITLE XXVIILT, oh 
© Ejection and Jntrulion; 


FI 2, ieſe.6 zwo Adibns are bete joyned, becauſe they differ in very little; fave 
WY Camila) That,EjedFiaw is by ſome kind of yiolence, , when the Polieflor 
hg -:iOf 1ra0ds 3.07 ther Tenements, or his Family, Servants,. or Goods'on 
te. 6:amd. are diſpodeft, and turned away, or. hot ſaffered ra. enjoy. the benes. 
Þ Fol iy od... Es Ground is not void. But Intruſion is, when,though 
re be.pventerFemily,..Servanc, .norStack of Gofltis npon the. Ground; yetthe 
on. is detging ops, the natural poſſeſſion having beenlately betore;by 
| &Labovring. or. Paſturing, and is natpreſumed tobe relinquiſhed; 
oe iſe Ajans require no Ave Pile to' be produced or proyen, but only 
ater: A Rox Que at the. firſt Principles of Government, is, . the preſervation of 
kerſoo 1o.theic: polleſſions, not 20 be pur therefrom, but by-their,own, con 
\ or erder_of Law... Yea though b. the poſleſſion it ſelf bad, been violent, 'or 
ade thine Kt, pt .QQt warrand a iſpolsefion. any other way-z or though in 
emſc ap roi ul in Crimes, yet, not in this, be alreytber 
4 be Libelled and Proven Natural Poſe 
jp. Libouing Col ROngs to have. been = bens = 
uk ne os. t ion. Interverting Land: 
no gy pe: not $509 Title, for.thele 
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ing; houndiby out, evinitaod,jeſer,affiſtance; or ratihabirian, upon the -- I day. 
ff &e. to he Lands of --- pertaining eo the Ptrfuer, at leaftyin his poſſeſſiay, - 
F by Labourigg'of the fatne;/ and Paſtiring] of his Goods thereupoh, and by'g, 
*.cher deeds of poſxeffion * And then atid thexe wrorſgoully,violeutly and maſter. 
'fally EjeZimg the Parſuer, his' Family, Tennenhts, Cottats, Goods and Gear, ang Wall 
F intruding himſelf inthe pobeffion of rhe famine, by himſelf and others as afore: Wap 
© faids And aly violently ard maſterfully continuing and maintaining the {aid via 
{lent and-mieftterful-poſseffion, by the ſpace of -- - That 3: to ſay, @he ſid De 
. *fenderto.hear and fee the premiſzes verified and proven z And beipg fo verifig 
©and proven,” To hear a ee himſelf Jecerned by Decreet of: Our aids Lords 
F Repon and reſtore the Conplainer, his Tennents,Cottars, and Servants, ro thy 
© Poſiefſion of the ſaids Lands; in the ſame ſtate and condition they were in the 
© time of the foreſaid EjeFion; Arid to make payment ofthe Y3olent profits (inte the 
+ SjeRion, ti) "the Parſutr-bere-poſceſt | withthe other damages ariſing fromthe 
* Eje@iop:-| And als to hear and ſee himſelf decerned to defiſt and ceaſe tron trow 
© bling the Purſuer therein, in any time thereafter, otherways than by due Qrdy | 
 Sof Eaw.” Conform "to the Laws 'and daily Pradtique of this Our Realm, &e, 
* According to Juitice, &c. 's : 
6. Tone Summons of [1-»f 
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tion, even after theſe years,for Re 

- - Biithot "fot YIvlewt profits.” } 
- 8. No Defence will beadmitted - 

by verifieds *Wotels Caution'befound the 
Part. 1.594. 
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j*meny Exceprions,” an wi be ifidel, "bectufe 

| :Re ws, - which hath ; © ſave Rariflcation | 
on, Net theſe will be fufficient * Defenees inſt Intruflon, whete 

B Giony though not" Ecſerred fimply,”, was yet Ecſerred asto Corporal pol: 

*ſo.chat here the Defender may defertd upot! OMliftbetirs'to poſſeſs 3 Or 
=_ plunctar Diſpoſitions, having preſence Entry, 'or implyed. Bat x 
hence will not be ſiſtained; upon Appryſing or Adjudication, . there being a 
tr reſerved 20the Lord#'ts teftrift hey, neither go they contaloany Wat. 


ar Soma poſfesſion. * 
Wt” OOaqgOUEITLE XXIN- 
__. ? Fctioneft NM profits; \ 


whe: 
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is rp porn” COS —— and 
nor ge reafon' to thai the Conjurition, ſince the courſe Y” the Roll, oo Arte 
here theſe are not diſtin Proceſſes, there muſt\hea new Diſparr;"uock 
erms taken to prove the Violent profits. - But. becauſe Folens Profits 4 
wo bly from Intrufion and Ejeftion, but From Removiggand Succeeding in f 
by his 4 kind of Intrufion , Therefore they ſhall be here | con dered A 
Feinfited for in a ſeveral Action. x2 
Polen 5 profes are ſo called; becauſe. they arife. kom. violent atining or 
"i of poſfcli on, and are partly Perſecutory, partly Pendl, [> 
& ordinar profits of.a Tenement, which it would be worth, ' as # con«: 
 WRAtbr g But ſuch Profits as the greateſt Induſtry) cpytd procures allowing 
g -% for the expence ofthe Labour * For be thiit rabele Violem potleſlors 2” 
& muſt pay,their ArgeSe:....' 
[3 ke Extche 'of Violent profits not (an fally determined. Its ertte;in\._ 
Winails, the double Mail is ordinafy ſuſtained for-the Fiolew profits, Nel? 
i fcomrurench whether the Tack-duty or uſo.of paymens accuſtonge': 
fault Rent, thavthe Teriements might yeeld as a-conſtant Duty 7 2 
eh Wy af the Eafe were conſiderable, - the double of the full - Rex would make! 
lplent profits 3 Otherways.the Penalty, would bevery une  for'fomg-. 
vic P 3 A 
WEonſes are too high, wipon ſpecial eanſiderations of the Farity or Pleas - 
Ky the Taker, ' and ſometimes too low. But the Violent profits of other Tos. 
hg Waetits, are ttiuch more unclear, eſpecially of Lagds,.. wang there isrcaſon that | 
1 wet plc is injdred by Violence, . ſhould have his Qach.je Rates, 2+ muchy ifnot - 
h oe Piole ce ib. Lands, than.in Moyabless. if he. Depon what Hheeficoms-the,* 
x Ke! nr of the Bing as it might p: oſtant Rent 5 Scthat he ſhould have - 
bub etheteof, 4 8 "well for. theſe, as? ens in Burgh: which-were: 
& Surhtnar, than that | which is freques y uſed, by Lybelling 0 
the Labds could; Jow, and whatrhe. Increaſe wight be by the beſt J=dw» 
it Cattle it might feed, and what profit might theneeariſe by buying] 
fo tobe ond Rocking only with: milk-Gows, and the firoft 
#he,profizot. Woe!, Lambednd- milk ob Ew, whicts/! 
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y rg Gh not ny from EieFan 8&1 [ntrnfſon;Seocteding gt the Vie! 
i þ fr ) comiſuing, of poiletion-aher Decreerof Remove! 
4. 11 Mes is iff a paſleſl, To ag of qhe,qbtuiney afthzDecreces; 
Wl © 7 te HE oY Aion may be th lla6, aud. V __ "= 
Y Summon B. agataft whom'tne Dzereet for poſleſfion a a 
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yy od; was obmined; Tefanpoes $cs. pops ks "oO tg, zboo " 
* rained a Decreet againſt the ſaid B... Before &&c. upon the-=-day of Ge. _ 
*ringand renuncing the poſſeffion of &c. Tothe effeR the Purſuer mighy; 

©n and to the natural poſſeſſion thereof, where- nevertheleſs the ſaid E 

*nued in the violent and wilful: poſlefſion, after as before the (aid = 
'S toſay, the ſaid Defender, To bear and. ſe: the Premiſſes verified and proven U = 
roduGion. of the ſajd Decrect, and by prreuen of rhe ſaid Violent poſlek,. 
# And being ſo verified and proven, the ſaid Defender, To bear and ſee him: 

"ſelf Decerned by Decreet of the {ids Lords, .to make payment tothe P 

© of the Violemt profits ofthe ſaids &c. not exceding the double of the ordinae 
* conſtant -Rate- the ſamine- were worth, ' according to the eftimation of the kid 

* Complainer-upon Oath y and-thar for all Years and Terms ſince the Te 

* which-was the firſt Terry of the ſaid. Violent profits... And- fiklike - Yearly:and 

*Termlyin time coming! unrill che Complainer be .pat in. the peaceable poſit 

* i6n of the ſame.. 'Conform tothe, Laws and "uy pray af thilpys - 

Sts {ets to Toſi hs ”} Toy {0 
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much the ſame, except as prtirarak 2 350M 
2, The Oath #n litew in Spuilzics, hath this PI my "y a4 
ables be proven to be Spulzied; - The Purſucr hath not on gs 
 propretio »fſeionis, but tor the whole* particulars Li belle fy 
der prove byghe 'Purſuers Oath or Writ, that "theſe roar 
be proven, were not Spuilzied: 

- © 3+ Spuilzie, isnot only, raed again! the principal Party, | 
Acceſſories, . whoare all Liable in foliduw,-and have no Kehef s Mi 
Plices 3 unleſs the #urſuer affign the Decreet'of Spui!zie 'tothk ant Ar 

that Caſe, 'they will only have effe@ againſt 'thcir Complices Ledert : 

gainſt che principel Ator, © Burin-Bjcttion, norie' can'be ECET Rok 
the poſſcsfion, but- the party thattook-it, _—_ 
-4- The Exleption ot preſcription, in'not purſuing within th 

vant againſt Spuilzie, as well as againſt Ejection, by Hg Win | 

that Exceptiondoth not excltide wrongous Tntrowjſion x *"' $9" that” Abe 0g 

Parliament bear,..that the Purfuer fall mit withiti three years after th be ANY , 

otherwiſathe Purjuers elledged hurt never to be brad thertafer ANG cali Ons 

imerpret it only; in Relation-to Spuilzicas ſuch,” rr lent} My: 
and the Oath is ltew'3. But in that ſame-Pfoces the Yor - Ihilt fol 

Ge ny or the Ordinat values? © which hath 1 'fo inter; 

. whegein-none can-infiſton the preſcribed Suinmbnd bf Fen 
th / x0” pm [aener Wart oe Each Ind 
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le "dy of Plowing. the Ground, "wy ey 
7 be' Appryſed or Poynged,- according Xt the CEEs 
Horſes, Oxenor other:Goods pertatningto'the 1 
rhe time of [the plowing,..; &; te oe? Good were hi, - ore id 
Ng jo in view .otthe Meſenger, Trp 
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We There isallon peculiar Excoption againſt "Spallzie, that the | 
adivee. a party compeared' and offered Des the the Goods. were his 
Ws. an& not the Parties againſt whom the Letters of Poynding were dire; 
Web Oath the Meſſenger as-Judge" iti the Fxecution is, allowed by Cuſtomto 
 Wagive 7 But be ought to Examine the party ny any pertinent Interrogator 
| Waponed by the Creditor Poynding,or that ocurs to himſelf; as how the Goods 
"Wildoed becatne his who claimes them '? whiethe 
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r recovery of reſumption " Th 
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firſt the Goods did ops 
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TIT LE XXXL 
Actions AcceNCozy, and ſpectally Lranſwunpts, 


N the third Title of chis Book, Treating of Atiens generally ; [ 
our Cuſtoms, there were propoſed ſeveral diſtinQtions of LA 
that of ations Declaratory, Petitory and P , which now have been fl # 

. . pended: And we are next to come tothe Diviſion of Ations ;iti Privelad. 
Acceſory. Theſe A&ions..are called Accefiory, which can have tio effe@t aloj, 
but-as they are Acceſsory to other Ations, which therefore are called principal " 


Rions, ſuch as are all the AQtons pre 
2. The firſt of theſe Acceſſory Aion, is , . . 

Writs; which is always a vediaw for other AQions, | by the Writs tr 
which areto be uſed, either by way of AQion of Defence, on 
. 3+ The Riſeofthis Adion is, becauſe oftimes Writs are common Evident 
ſeveral Parties, and have not Clauſes of Regiſtration, or Parties are not wik 
lingo publiſh them by Regiſtration z and thetefore any concerned muſt purity. 
the haversof them to-exhibit them, and to hear and ſee Travſumpts thereof grits. 
ted and delivered, to be made uſe ofas Authenick Writs, nn 
asif they were Regiltrat, WY 
. 4- This Action doth m g L Y Paw 
part y Barrony ropiny, i 5s 


Adtion for granting Tre»ſuwfit 


» 


he Clerk; hands, till Doubles thereof be formed: which 
Doubles the Lordg ordain tobe Collationed and Siptied by the Clerk of Regiftn * 
or the principal ofSeſfion, as his Deputs, ''But although there be no & 
preſs obligment to grant Tranſmmpts, yet the Inrere# in common Evidents, #s 
ſufficient Title, tocauſe them be produced, to be Tranſumed - But a collateral In WY” 
creſt will not; be a ſufficient Title, bur only when the Writs are # partof the BD 
Purſuers, progreſs -of any Right, Perſonal or Real. ' Leſſer Tntereſt gives ol > 


teſts with thisdifference, that 'in caſe of [mprobation the Extra of a re 
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be tor Why writs ad $i WC, a or ol poi But will not give 
und. for.aDecreet of Tranlumpt, - Yew-Parties concerned way take 7oftru- 
nts on the productions and may cravethat. the tenor of the writs may be con- 


ry io the Iyſtcument 3 whiehs beth doe che full effec of a Decreet of Tran- 


t , For that. 4aftrument, . will, only prong again} the Parties who were 
a Procels, atid'di&* produce theſe writs, arid'apainlt theſe repreſenting thew; 
hr :11 oot prove againſt their fingular Succeſſors: But: a Decreet ob-Fran- 

pt proves as fully as a. Decreet of Regiſtration, againſt all parties = 
rat 


Will pat op Certification, unlefs the writ be regiſtrat in the public and 


gwen Regiſters of Seltton, or Chancery, if the Date of the Regiſinai 


aadeſcended upon,and be tound. by the Regiſter Books. to- Ce, 
lit which, being found, the Extracts ſufficient to all effe 

oLyleft withehe Regiter as in; publick Cuſtody, for wh 
henn-4 'regiltrat,are:not anſwerable, but the Keepers pawn 
Dit as then EI NLroela of Tranſumpt are -quarrelled, as to the.verity-of the' ptiticipal 
rl uſer of theTrarſampt muſt produce the Principal, becuaſethere's no- 

; jo.the+ Record. to initruet 3, And therefore he will obtain icidehe Gili- 
| paſt the Haxers, to -produce the ſame, . 

"5, Mm the Aion for Tranſurs ts, the granter of the writ, or theſe who do. or 
may repreſent him, or their Aﬀigneys, muſt be called, as well as the Haverg 
ad.all .others .b-ving or pretending intereſt, at the "Read Burghs of the Shires 


where the granters of the writs or theſe Repreſenting them, or their Aſſigneys do 
ride, to hear and ſee the writs inſpeRted, as unvitiat and unſuſpeR, and to be 
tamiume f ndat here efore though there be an <1 36 oblige Me! of ie Tran- 
lumps, aSERWWWpipon that: obliged, will operar no. further, chan againſt 
thePerion obliged, eb theſE're Als nh ir 3 'uvleſs the. pri Fd the writ; 


whbnf h,, were alſp 
grodlry x tgt Wis of #4; 3%. | 

ge Yip "Afiart may be thes. Our Willis, and We Charg yop: 

6lly"Sum mon 8 ranter of the writ under. writteng, or Heir, or 

cir to hin? vC ans ove to the ſaid writ, and all others having, or 

& have fntereft” a 'Merkat Croſs of the Head Burgh of---where 

ſrantet S haqots doth reve, Tv Com ear We. Tp Anſwer at os inſtance 


t ro'the ſaid writ, in manner after Lea vis, &c. 
Ae” Re ipht and Tntereft, to call and purſue for 


hay An Re atidrhe Repreſentatiyes O 


hs a *of the fanie:Of which writ theTenor SLANG re the full 


o” Jay, the” Aids Defenders, To bear and jee themiclves 
late Wi ans being {6 produced, To beer and ſee the 
. % Decreet &c. to be exzdly Callationed 
Utd of wh ad Trh ok LN ound ek icash b Fr rolenp 
__— nvittatant vi For ery, 2 at the t 
Heot foreſaid ſhall be as<ffeual to all [tore ph” ole: Y 4 
Bans 65 ve the 'Books'bf Conheil and Seffion 5 E eg, 
K on {or tiotprod crrot of the ſame in an Fe: pe 
Mdafy pravique ofthigon why lm &. According to 
ed'oEs op by Pg: WE-24 4-147; 
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3- This ARionin divers Caſes, requires divers Points to makg it Relevant 
For, 1. Thereisa greatdifference in probation of the Tenorof Writs 3.88 
ſome Writs are defigned'to Remain conſtantly, as Diſpolitions of Lands 20d bes 

| refable Rights, which though they may be -retircd before Infeftment, or Pub 
fetfion 3 yet that was not the deſign of granting them : But other V Vrits are apt 
deſigned toRemain conſtantly,as Bonds of borrowgd: Money, . which are natgg 
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ry probation, that the, ”rit came to the Debitors hand in another way, thavew Mi 
infer payment, or quitting the Right 5 4s if it were given to the Debitor.tolh Bah, 
and be refuted to return.it 3 Or ifhe found it, or intrometted with it any pawn Bk 
rantable way : Therefore the Tenor of Bonds for borrowed Money, is, Rel Wo. 
tobe proven'by the Oath of the Debitor, or by ſucha ſpecial caſas a7/z0mud 
necefſarly” proves the Writ was'in the Creditors polleſfion 3. As if u beprayl 
that the Writ wasin the Creditors poſſeſſion when he Died, found among Ml BR 
Writs, ' or it the hands of his. Adyecats, or io the Clerks hands, .. produced Bis, 
him; Or it the Witneſses prove that his Houſe was burnt, and that they knew BI 
Bond was there, and that no Writs were gotten out ſafe z Or that they knew I} 
the Writ was Stollen, or taken away by-Y lence from the Creditor, or any it Wi 
truſted 'by him; In theſe or the like Caſes, the Tenor even of Bonds may bepw i 
ven, albeit there be not adminicles in Writ, relating to them : __— 'I LY 
INCL hs 
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Wanckes do only take away the preſumptive probation, that the"!Sum was Ta- 
Sed, 40d the writ retired, by the Debitor. - And. therefore it will: be:a Rele- 
[want Exception, for the Debitor to offer to prove by Wicneſes, that after the 
time at which it is Libelled to: be proven by Witneſses that the writ was burnt, - 
ſtolen or - takenby Yjeleacez The ſame was ih'the Creditors hand, or that 
was in the Debitors own poſseſſion : * Tea it will be ſufficient to prove by V Vic- 
nefes, that the Sum was paid or ſatisfied 3 For here the Debitor cannot be ex- 
taded from uſing Witneſses, becauſe this is a Caſe in'which writ uſesnot tobe 
it 3 Neither do V Vie take away. writ, which requires no VVitneſ- 
a7 Bur as Witneſses are Competent in an extraordinar Caſe, for the Creditor 
TÞthey cannotbe refuſed inthe like Caſe, for the Debitor.  - © 
4. This doth not ſo hold as to the probation of Affigoations, Tranſlations, 
Acrocesfions or Repoſitions, and the writs convgyed therebyz Becauſe no pru- 
fan Man will reſt ſatisfied with che retiring of ſuch writs, that neither being or- | 
4 ry oor ſafe: Forinall Asfignations, &c. Inſtruments of imimation- are re- 
q fit to take them effeRual, and a prior Intimation with a later Asfipnation 
prefcrablez _ And therefore a more general caſus amiſjionis is Relevant in the 
bation of the Tenor of theſe ; Unleſs the contrair be offered tobe proven by 
i Creditors Oath, ; either of Calumny, Knowledge, or Verity: 25S 
3; 'The Coſus amiſſiovis muſt alway#be Libelled 3 Becauſe the Purſaers deſign 
ay be to prove therenor of the writ to be other and better thanthe writ tru- 
==; andalſo becauſe of the frailty of the Memory of the Witneſſes, who if 
the [ptiva Iy ſaid they did remember the writ to be of ſach a Tenor (though 
Wtbeing ſaid tothe Purſuer, will got exclude them from beirig Witneſſes, except 
Ehprompted them ſo-co fay) It Unſecures Mens Rights when' they. are put 
arthe Memory of Witnefſes, and not de recerti;. andin plain Caſes - And 
refore"if the ceſus axviſſionis be not ſpecial, Adminicles in writ mutt be pro- 
Bd, relative to that Tenor ; Or otherways, no Article extraordinary ſhould 
attained to beſoproven by Witneffes For the tenor of a writ may be'pro- 
Wato ſome Articles, and not as to others pretended to have been init; even 
ou, Not oooceerar yes of the Yrs 5 unleſs they mentian theſe Articles ; As 
[Bonds of borrawed Money, thete be alledged Tuilzits or < dinary Swb- 
Mittio ec ng Caſes in which the Sus ſhall not be due or yablcye 
Wie in Coburads of Marriage or 'other Writs... a 1 
8. But where t gre are ly icles relating to the Tenor produced, the cafos 
a7 will be ſufficiently Labelled, thatthe writ was loſt. . But withqur theſe, 
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(Mie x oof ſhould be of the coſur awiſſionis 3 as ifthe Lords Require the Purſtier 
| WiDepcne thet the 17A wer hif,.  Burif the Defender require ths Onth of Vers 
or Calumny, his Oath may Keely excludeany further Frocek. _ ..,. .. _. 
ff So rhenin probarion,GfTexors, chere maſt fill be Libelled a cya amiſſ 
+ But if that be ſpecially proven, there needs no Adrinicles.. | And. if there 
of dminicles as to the ordioar Articles,: there needs no further probation, than 
| a bas een ſaid of the caſwvs emisfioni: Bur the Oath of party is ſufficient 
FROUL oth, WP $ OC 55 aps 1>- ” 4 AOL : x. —28 
'v, i the Witneſſes Depone that they were Witnefles inſert, or that they Re- 
+ {uber who were the Witneſsesinſerrs, The Names of the Witneſges and their 
 BiSgnations, which are a- part of the Tenor, and even their Sub piptions 
= Ed be contained in the Decreet. 4nd if they Depone that they were Witneſs | 
vs ert and ſubſcribing, they ſhould ſubſcribe 8 pens of the Tenor. Ap 
© Rh theſe Caſes,. the Witneſſes are..not, oply Witneſs of the exiſtence of t 
% {but de re; gfe writes, fe if they ſaw; the writ ſubſcribed and delivered, Or 
 iSiedecd performed mentioned therein - all. which make the Rirangelt evi- 
Fran gk -obation. v 
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The'Witneſses in probations of Tenors,do prove,if they Depone thatt | 
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writ, and that they took noriee.of the Subſcription thereof,” And _ 
; OP, nes 


'V 
- 


_ 2X £ » IF RE G & vt Ts Fo Ie © 6 £ mm” . 
: EE LE > he, EVEN ff IPs oF OO 
WF" "4.20 4 _— "= wo 
. 2 "2 _—_ * . , 2 . " 
"of W 07 DCE 
- 


this did not — any Vitiation or Appearance of Forgery thereinz and chat # 
rememberthe Tenor of theprincipal Articles; therein, and: that-they wer bo; 
- the ſame effe& as now they are drawn in Form 5 which is ſufficient, althoupy 1d 
they do not Deponethat they were in the ſame words. 'lO 
x0. Tenors of writs may be proven, without the Oath of Party or Wie p 
ſes, by writs Relating the ſame, ſabſctibed by the fame Party, his Heirs or cf 
-figneys, inſofar as they are Related; Tea though they be not Related, itz. 4 
ſufficient preſumptive Probation, if there be Authentick writs preſuppoling v} 
writs, whereof the Tenor is tobe proven: Fori e, if a Charter be Lit 8 
<d originally to.a Vaſsal, bearing for Implement bf a Diſpoſition -or Cong 
Though it bear not the tenor thereof, yet the tenor may be made up accordyy F 
to the tenor ofthe Charter: Or ifa Precept of Clare conſtat be granted, it lb. 
preſumptive Probation to mgke up the tenor of the DefunAs Charter: Orff b 
.-a Charter upon Reſignation, a procuratory of Reſignation be mentioned a-pmrf; 
or ina'Djſpolttion 5 Thence the tenor of the Diſpoſition ar Procuratory n Th 
, proven, inſo far as may ariſe upon'the Clauſes in the Charter. Nt 
11, But Improbation will always be competent againſt Tenors, by thein i 
- te& manner of /mprobation; unlefs two Witneſſes inſert prove the tenot; Tb 
ſubſcribe the Duplicat: In which caſe the Defender muſt infiff in the indin ll 
* Articles by way of Defence, againſt the Þrovingof che tenor; Becauſe thepy of 
-: bation of the tenor will be Equivalent to a Declarator” of the verity « th 
:. writ, wherein if the Defender Compear, he will be excluded from ipfiſtingi ,af 
An Improbation. But in all other Caſes, the indire& manner of {oprobatimi L 
- Rill competent, yet without hope: in many of the Caſes before propoſed: - 
22+: By what hath been (aid, at is evidenc, chat'this Action isfo various, in 
Ss _ be purſued ak as an Action eng verbis, Ay hath not one commend: , 
nn _—_— | 


-- TITLE: XXXI1h: KS! O00 
- Exhiditton ad Dcliberandum aut ad Prohandim, j- Y | 
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| I xhibitis and Delivery is an ardtilict revel Aion 3 whereby the 
| er 'of a writ, craves the ſame tobe exhibite and delivered to hi 
27 it is a Perirory Aftion, when be Claims it as his own by gh 
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» Pr/feſfory Acton, 'when he claims it 2s: &N been. unwarrantably tg. 
en from him; being ity his Poſſeſſion, or thar it m his Cuſtody &% Mt 
2. But there are Oiber wo kinds fans © err gs are. only, «Acceſſ# 

| "ions, as When an apparent Heir purſues the bred 
"to extibits them, that he may baye inſpedion, tothe e be may dell 

" Whetherhe will eriter Heir to that ' Predeceffor or not. 

3. The ottier Exhibition is ad probenduw., "For when any pa aro 

. tobe inſtructed or proven by a writ, which: is: not his own writ, 

© anorher' 4, The Law from the common duties, of Society in the PI gl 

© wealt' 'ob thehaver co produce, although it. be his own writ, . and =. be " 

. the Claimier hath no other Larereſt, butco' or prove ſome;poin Comny 

. Tenc'to'hini, tru] For ae And, this Is only 1 in the dependence ofa} i wa 

eb, 'whence this Exhi ; And therefore. it is cal #4 (9 

_. Incident diligence, vrhih was ob percha wy way of Action, no fy 

D ulation of Judicatures,, whereby warrant: is ranted for Letters of Hot 

- 4 


jarpe thi t who are alledge d-to have ſuch Writs, t oo ar and 
Pp 


| anen the having, and.to ne what, th # laearrh Suu ſame ws | 
n' the ſawe ground, as they might be fammably Cha red to Con Ll | fe | 
Depot as Witneſſes, Yer the Action will notbe excluded, oy” no more WR 


#337 *e ] NH xt v *\ "LIL iÞ8 18+ Io 
T0208 2d ta Probaridurn; 
ut what wayld be neceſlar | by Horning and Caption: Beos 
robab. : by Wit lies, But It. is. got _ here to lay more 
Fth its proper. face in Proceſſes. _. | | ; 
|. 4. The Riſe of Exhibition ad deliberandum,js, Becauſe by ourLaw anHeir enter- 
ng is Liableto all hisPredeceflorsDebts,though they do far exceed bisHeritages 
VE 21 that in favorsof Creditors, ; that | they be not put to Compt and Reckoning 
| ypon the value of the Eſtate and Debt. of their Debitors;. as in other Nations : 
uy And therefore,; We. allow the Helix a year to deliberat, during which time he has 
thebenefit of this Aion, that he may call for all Writs which might infer Debt 
"Yeah, if he were Entered, Or might exclude him from the benefic of any Right, 
"Y ahercio he finds his Predeceſſor Infeft. And though ſometimes this Adion hath 
rf been reſtrited,as to Niſpolitions granted to Strangers extra Familiam yet that is 
"'Y opty to be underſtood, where wrptiys x) produce theEvidents,denudiog that 
Fredecefdor,or at leaft condeſcend on theDates where they are i» public4 Cuitodia, 
"Wl ilthey be ſo found there, which is competent to all parties called to produce 
i: Weits ad deliberendum, if they be in .the Sefſzon Records at Edinburgh : For 
"M theeeby the apparent Heir may have inſpetion, but heis not obliged to go to 
; Matt xr Regiſters, . not being able to know the wn of Regiltration, or in 
" I. what Courts. the Writs are to. be regiſtrat, - But Tf the Defcader inſtruft that 
 # wries Predeceſlor,was denuded, he needs not produce any atiterior Writs 
p 1 ..ThisA&ion is Competent not only within the year of Deliberation, but 
© If thereafter, 11]l he Heir be entered + Yetſo, that Creditors may charge bim to 
a M.cxter Heir and obcain, Decreetsthereupon. But it will not be a Relevant de- 
þ bene ..hat.be hath behaved as Heir, or is lucrative Succefſor : For theſe are pal- 
we Titles, only comperent to Creditors. Neither needs the apparent Heir 
prove his propinquity of Blood, but that is preſumed as Notour in the vicinity 5 
wiiaſt which.no Man would 'come;being' under the hazard of great Expeaces, if 
he come in the contrair, to the trouble of any other, 
. & The tenor of this Aion may be thus, *Orwr W031, and We Chagpe you, 
that ye lawfully Summon C, and D. astheſe who have in their hands We Writs 
(underwritten, 'neceffar to be ſear by 8. that he may deliberat whether he will 
ater Heir or not to. A. his Predecefior 3 To Compear, Bec. To Anſwer at the in» 
"hence of the ſaid' 8, neareft tawfull Heir Apparent of Zine, Male, Tailzie or 
DUSFoviſion to thefaid A; 4nd rherthy having good Tnrerelt to call for inſpeRtion of 
TE EWrits,by which it may appear, whether the Heritage will be profitable, or 
OS hetfall. - Chat is to ſay, the ſaids Defenders to bear and ſer themſelves Decerned, 
Decreet of our ſaids Lords, eachof them for their own parts, to Exhibit and 
dice before thefaids Lords, 'all Bonds importing Debt, granted by the faid 
qufnle 4. or any of his Predecefſors whom he did Reprefent, and whereby 
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WS Ge Þurfiier might beLiables Andlikewiſe to produce all Writs and Evidents 
-M'&-Lands, wherein 'the' ſaid 4, or "his Predeceſfors died laſt veſt and 
p ""N Riled 2s of Fee 3: and allo ' all Diſpofirions of Lznds, Heritage, or Servitude, 
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manecd to,and in favors of the ſaid A; by 'any Perſon or perſons whatſomever 
" F wherrutito the purſuer would have right as Heir foreſaid ; As alſo gall Writs and 
WWiridents; whereby the Lands andorhers forefaids were provided to other Heirs, 
nd fiklike-all Writs and Evidents granted by the Defun& and his Predeceſflors, 
"Eexhom be was or mighthave been Heir, whereby they were not totally de- 
le Binded : and all Heretable obfigients fn favors of the Defun& and his Predeceſ- 
t 1 Wnor 4uthors, | Or whertto' they had Rights by progreſs: To the effe@ the 
" Conplainer may delibetat, whether he will enter Heir to his ſaid Predeceſſor 
vr not 5 the havingof which Writs the Parſuer refersto the Oath of ve rity of the 
T)) ds Defenders reſpeZ?oe, in {6 far #s fhalfnotbe proven by Writ. Contem to 
Law and daily: practigffie. of this ourftealm &c, According to Juſkjce Bec. 
- 2 £5: The proper defences againſt this Aion, are, 1. That the Purſuer is al. 
dy aQually entered Heir, and fo has no place for deliberation. 2. That the 
We P 3 | Pur- 
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=, TITLE: NIX: 
Action of Transferrence aud Wakening, 


HE Aion of Trazsferrence is neceſsar, when either the Purſyer or-D: 
fender dicth, Pendente Proceſs : For then the Proceſs muſt be T ransfer-! Ml ;-- 
red in the perſon repreſenting that Defuact, a&iv?2, if the Purſuer dies; MW ; 

| Or againſt the perſon thatdoth or my tepreſert the Defender, Paſſnits: 8 * 
Or both Aire and Poſſie?,if both Purſuer and-Defender die. But if the Libel teas 4 - 
ſeveral Purſuers, and alſo ſeveral. Defenders, and-if there be ſeparat Latereſigs WS: 
wherein the others needs not be called or concur ; inſofar the: Proceſs may prov 
ceed, without bao oamgy By ON Lo RR _ this'is nota, Princs 

al, but an Acceſſory Action,z whereby the Pr in- the PrincipaF Cauſe is put. 
R the condition that it may pſhceed,inthe fame ſtate:& place inthe Roll as beſiges 
2. The Active Title will 'not be Relevant, that the Purſuer of the Trax. 


rence is apparent heir, but he muſt be actually Heir. . But ir is ſufficient for Was 
Paſlive Title, that the Defender is apparent Heir, And therefore there canbe! Mo 
no Proceſs, unleſs the purſuers Active Title/be actually inſtructed, _ | _, * WN 

3, Transterrences were required formerly, ;not mop hen the perſons welw.. 
changed as Predecefior and, Succeſsor3: But.allo when they. were changed as Ay... 
thor and Purchaſers And fo Afligneys or fingulat Succefsors'could not procealfy 
in their Fathors Proceſi, till they transferred the ſame in themſelves A#ind; at 
'm the Defenders Pſſ 2, if they became- Denuded-in favours of fiogulac YUth 
ceſsors, And in the Libel and Decreet of Transferrence;all the Proceſs was've bs. 
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2325 inſert. The former was chiefly 1n. favours:of; the Biſhops, for the Zug 
wherebyMoveable Rights remained i» bonis_defun(7i, unleſs the ' Aﬀignations” 
were intimat in the Defun&s life, and therefore there behoved to be a Confiraws 

tion. The poſterior ground was proprer. commodum carie, that there mighty; 
many Sheets in the Libel and Decreet of Transfertgnce. But both arenowwgll. 
alrered : For the Procels is only expreſt by a Breviat, and Confirmation is bit 
ſeldome required 3 And there 1s no neceſſity of transferring,except in thee” 
ofthe death of the Purſuer or Defender ; fo that there is no neceflity of ments. 

. ning a Tenor of this AQion which is ſo obvious. '.- net © 

4. Summons of wakening are veceſſar, when a Proceſs hath once been called;avlt: Wake 
Is - ſuperannuated, not being called in a whole year, through the Purſuers n&; Ws 
gligence. For though all Acons before the. Zords are with continuation of day} 
whereby Parties muſt attend till their Towrs of calling come 3 yet-it were ynies.; 
ſonable that they ſhould be oblidged conſtantly to/attend, without'being called? Whkn: 
And therefore, if the Purſuer atany time negleR $0:call them for a whole year as 
he can haye no Proceſs till the Defender be cited again3 which is called a eh Mew: 
ing, becauſe the Principal Proceſs became tobe (as [it; were) Hſcep, after thi Mat. 
year, ' But frequently the Clerks call the; Proveſd in the Outer-bouſe, at ell With 
put upon ita Parizbae, exprefiing a day:when. the Proceſs was of new called, [But Beck... 
if a Cauſe belnrolled, although. with mie igity of buſineſs the Lords fall 10” Mie... 
ſhort of the Roll, that a year interveenz There is no need of all akening, becauls Þ [+ 
the Parties are not oblged to attend at uncertainty as before, but they mpy 8” By. 
advertifed by their Advocats, when their Cauſes, come near inthe Roll. * leh, 
5. Concluded Cauſes are not excluded for want of a Wakening,becauſeth 0 his” 

regularly there is no need of the Clients informing upon new matter of Fatt: Fas") yi 
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x is tO oe adviſed bur'the' Probation," The Tenor of this Proves, s ao 

| y obvious, that we ſhall:nor mention it. 

's p Both theſe' ARions areſo far eceſſory, chat when-ever the day ofCoinpedednts 

, the Principal Cauſe is called, as it tood 'in the Roll, and the Transtet- 

wor or Fakening is only to take offthe vcore of the death of the Parties, 
elle ping of the Procefs, 
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EY XXRV: 
- Competition, | 


7 Orditiar AQions with their Acceſſories, which are competent by our 

'> Cuſtoms,” before Execution on Decreets or ſummar Execution, - Have 

been hitherto explained, There are other ARions Executive, which 

come to be confidered afterDecreets 3 ſach'as AQions for making Ar- 

'Sums forthcoming, A@ons for Breath of Arreſtment, and for Deforces 

» Attions for Adjudication 'ofReal Rights, and ARtions for Contravention of 

: n t pborrows, which are tobehandled in their proper place. Ir remains now be- 
[ ve. Li tir corteſtation, to confider the Competition of Rights, which implyes as 
way different ARtions, as. there ate Competing Rights, -In which alſo both: 
Watory, Pezitory and Poſſeſſory Ations are comprehended : For whatever 
ies may alledge in Diclaratots, RedulFlorr, orlmprobations; They may al- 

e the ſame in'Competicions, when many ſeveral Rights contend for onecom- 
FSubje, and do iofiſt for” preference 5 which' ordinarly are referred to ani 
tor; if the Competition beabout Real Rights by*Infeftment or equivalent 
&: who confideys all the Titles and Evidents produced, and reports any dife 
ay in thepreference of them $ whereupon'a Decreet of preference or Ravking 


13 {Ob Cuſtom regards nofths grave or vofteriotity of perſonal Rights, but 
- priority of agen <> of diligences ; Bxcept' what concerns the Royal 
& thoez eſpecially that the 15 not 'prejudged by! the negle@ ofhis officers, 
; nt! is alfd preference aongft the Creditors of Defuncts, for theſc Debts 
eexpefided for Medicartients forthe Sick and Funeral Charges, where- 
o' bhariicy "hack given them the Priviledge to be preferred to other Debts, 
oo gh having prior diligences.* 
© 8" Spec3al Legacies are alſo preferable to general Legacies; that if the Defurits 
4 obs Gt ſulficietſeto fatisfie Al the Legacies, ſpecial- Legacies ſuffer no abate- 
with the general Legacies, But there isno ptivitedge for Legacies to Pj- 
"bur rhey ſiffer abatement wo other Legacies; ' Ualeſs they be” [pecial, 
he be preferred exprel y b the BefunQ, 
þ The Roma Law gives priviledge and preference to the Tachers of Women? 
lbpeticion with the Crlditons of their Lode For by that'Law, their 
#/ teturn to therkſelves; /at the diſſolution of the Marriage. - In place of 
© Wick, Our Cuſtom gives them Tofeftments'in Literent or proviſions'in &oney 
+ Wtheir 'Lifererit uſe 3 which afed to have preference to the Husbandsother Cre- 
FUL ha v, incaſe the Money had-not been inployed; nor Infeftment_takenfor the 
«| aſe A I-& Lands : Far the Lords” oft, have re wg this preference, in re- 
2 ifions to Wivesbe & exorbitan 3 Whereby it was preſum- 
'% prdar Ng OP to. Addie the Creditors... 
There Bath beeti a” frequetit * Con etitivn .amongft Arreiters and: Jſſagneys: 
I in eggs i ek Ae ng” to their tes,” if the [Arreſters have 
tb -Di reets for Serelun arreſted. Sums fbrthcom- 
tments, © whereypon Actions: were purſued before the 
o fietioe © Arreſtments purſued before! Te 
ge 
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Judges, though obtaiving the.firft Decreet 3 215 the: Purſyet before the: line: 
= only ent by the courſe of the Roll,, and-not-by his Negligenee. Sag 
if both pu ults were in;the ſame Court, ; the prio? Decreet- is preterabie, |; albeit 
upon. the poſterior Arreſtmenty 1Beeaule,. the Arreſtmentddth not:give the Abs 
reſter right, but Proceſs thereupon excludes poſterior voluntar Rights by Hz 
poſitions or Afſſignations, as being i= curſu diligentie of. the-Arreſtet ; Yer if by 
be ſapinly Negligent, the voluntar Right will be preferable, if perfetted by lt. 
timation of the Afignation, and by pofſeffionon the Diſpofition, Se. - 
7. In Competitionof A ſſignationy amongſt then'elves z They are preferable, 
not according to the dates ofthe Afſignations, but of the /ntimations, In Come 
petitions between Arreſtments and-Aflignations, © if the Latimation be priorto 
the Arreſtment, the Affignation is preferable : If both be of one day,and expreg 
different hours, the preference isaccording'to the hours, if fo many hours inys 
veen, as the Meſſenger or Notar miy not be miſtaken in the latitude theſes 
ſo that- three hours will be ſufficient,. otherways they.come inpari poſſu, ' i 
"8. The great grounds of Competition are upon Tnfefiments, upon which ma 
Competitions have, and will always ariſe, and much more now thaw befor 
fincethe v4F 62: Parl. 1661. bringing in Appryſings paripoſſ 8c. which dat 
| likewiſe extend to Adjudications, which are come now- in piaceif Approfingy 
And'the general Rule of preference'of Rightsby-Infeftment; 18,- Prior 1eneporeu- 
tier Jure. The Rule doth not only extend to Rights of Property,” buy 4G 
Rights of Wadſet, and to [nfeftments granted for ſarisfaGtion” of Sums;* whandy 
the parties Infeft have right to the hail Duties, tobe imputed firſt m'the Aus 
alrent, and then in the principal Sum till-it be payed, which have the fame 
tentions an4limitations as general Appryfings or Adjudications- ++This:Rulyt 
alſa extend:d to Apprylings or Adjudications getieral or ſpecialz -and hizewi 
to Rights Fquivalent to Infeftments ('as-the Right 'of Comtefi- of Husbandejighd 
Terces of Wives) and to Infefrments granted for ſecurity of -Suas, whereby; 
Sums become debita fundi, or to other debita fundi, and alfo ro InfettmemiWli 
Relief, orfor warrandice of principal-Lands; - Iaizhig, - theſe: Reab Rightrdifſh 
from perſonal Rights, wherein reſpe& is not had.te the priority or-poſtcrioruyl 
their es nur to any diligence for btaining: Decreets therewpon 5; + Bue Ik 
preferable according to the priority of real: Diligence-by Arrefiment, "and 
creets for making forthoonfing, or by Appryſings or Adjudications:of Heritey 
Sums, while they were not Arreſtable, or by incompleat voluntar/ Rights i 
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out Iofeftment. The Rule is alſo extended: to Infettments for Annuatredridl; in | 


9. The priority and poſterjority of Infeftmevs,-isnot only'when thicy Tu 
on different days, but when they are upon different” hours ofthe ſame-day 


diſtance being atleaſt three-hours, thay thereby it may be evident thatths Þ "| 13 


.could not ſo far miſtake the true hour , And. this is the reaſon why in Seafilh 


—_— Except in Charters: far C 
granted by Vaſfals A ſe; ze; tobe holden; 1@f 
are accounted null, -as'[nen aantilliob 
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ation, albeit of a poſterior Seaſin, Oc by:his granting a Charter upon Reſig- 
bn, wheteof the Sealinis taken, before Cn » Or by NG = 
Syſcrvt Adjudger before the Charter of Confirmatiov. In this a Charter 
we Conf ,/. is better than a Charter*upon Refignation, that if the Superi- 
= or the Vaſfal Refigner die before Seafin be taken, Seafin cannot be taken on 
kat Charter upon Reſignation. | | 
+43, Charters of Confirmation granted by the Kivg, as to priority, are reckon» 
by Appending the Great Seal. And therefore the Servant intruſted to append 
the Seal, writs upon the Charter, the day of Sealing, and ought to expreſs the 
hour ofthatday, and _ not to prefer or poſtpon any Party whooffers a 
(urter to be ſealed, and the Parties who ſo offer, may take Inſtruments there- 
jon z Or if the matter be Recently queſtioned, the Lords will Examine the 
| er or Witneſſes on thetrue time of the offer, and will declare the Char- 
+ tobe of that Date. But if Seaſin have not been taken, till after the Confir- 
ation The Date of the Seafin is the Rule. | | 
+42, The main reaſon why there is no preference of perſonal Obligments by 
their Dates, but only of Diligences and'Iateftments, is, Becauſe it is a great [n- 
wet ofa Nation, to know with whomthey may Contrat, which were utterly 
poſſible, if the Dates of Obligations, or yet the Dates of Diſpoſitions incom- 
lat, ſhould give preference. But Infeftments muſt neceſſarly be taken upon 
+ Eitground, which therefore the Tennents or Neighbours may eaſily give account 
Mit Parties concerned And the knowledge of the priority or poſteriority of 
micnow much better attained by the A@ x7, - Parl, 1617. ordaining Seafins to 
s Regiſtratz *Whereby it is declared that Seafins not being Regiſtrat within - 
lezcſcore dayes, ſhall be Null in prejudice of. third Parties, acquiring per- 
i and lawfull Rights to the Lands and He contained in the. Unregiſtrat 
Wilaſfin, - Another reaſon of the preference - of Infeftments, by the Dates of the 
i& Solemnity accompliſhing the ſame, is, Becauſe, thereby the Granter was, 
##s preſumed to be ſo far diveſied of the Right conveyed 3 And: therefore 
by. poſterior Infeftment was 4 non habente poteſtatew, the Granter being before 
os 4a ded. And albeit the ſame Decd may be due by ſeveral Obligations z Tet 
© Wilright of Property can only be conveyed by one:conveyance: For he who 
x ihe Property before, can have it no further, . and He:cannot be diveſted ug- 
i Mother be inveſted : Yerhe who hath the Real Right of Supetiority or Pro- 
os Wy, nay defend himſelf by many Conveyances againſt ſeveral Partics; Becauſe 
47 Wilihe C ances may be excluſive of their ſeveral Rights, and:ſohe avoids 
Trouble or Peril from them, - and no other can-pretend. that his Right isnot 
hy {ded upon that Conveyance, d 1079 S608 Gras 7; 
os 23. Tits general Rule of preference of Infeſtments by. priority, hath'very ma- 
4a WI Ricepti And, x. if there be any.nullity by. reaſon of the want of any 
Wſſar Solemnity,' required inthe Conſtituciob of the Right z It is thereby ſim- 
Null, and can bavenaeffed; even againſt the Granter, further than an in- 
a Mapleat Diſpoſition would have, which is,. that it would be a ground to coms+ 
wife Granter to give a valid lofefiment, and might defend the poſſeſſion a- 
$ Maſt bimgas implying an Afﬀignatioo.to the Fruits or Rents. - Andalbelt jn Con- 
wverfics between a Poſſeſſor: by Infeftment and a Petitor, in poſſeſoriogeven 
Bites would not nr tn re ReduRion g, IS 
any Competitors to inſi ther, whatſoever might:atford a Relevant reaſon 
KeduRion, is receivable a ina eduQiion:: For inſtance,a perſonal Obliga- 
awithan Inbibirion, being prior to all the.competing Infeftments, notonly 
ecothe Seafins, but to the Diſpoſitions or Obligmenes todiſpone 3 will fo far 
mr the-ground of the Inhibition, as if 2n Appryfingior Adjudication were A- 
ally deduced thereupon, with an Lnfeftment.or Charge 3 Though thefe mult 
cad thereafter for other effefts. What, Solemnities are requilit in Lrfefiwents of 
naoperty or of Annualrent, without which they will be ſf1mply. Null, willap- 
_ "op pear 
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Ls : "  -.  Taflitations of #86 Ea of Scotland. ©: 
Pear intheſe Titles : L3b, 24TH. 3, 4, $: But the priority. of Infſetmentwgea 
always prefer is petitorio, when the -queſtion' ls alone as'to the. Tiles, abing 
from poſſeſjon: As when none of the parties competing 18 in/preſenex fellas. | 
and cannot inſtru that they or their Predeceſſors or Authors wete.ever-innt 
ſeſſion. And yet in that Caſe, neither. party ipſtruts a perfe@and fall Ty 
unleſs they inſtruc the Progreſs of their Right,” from a common; Authot tothe i + 
parties 3 In which Caſe neither of them may quarrel their common Autho, 4 
\Right, on which their own is founded : And conſequently the common Antti i 4 
being diveſted by the firſt Infeftment, the poſterior infeftments ares nor bib a 
potefiatewm. And if a common Authordoappear. under the King, 'whoisthefs 
pream Superior and firſt Author ofall Infeftments, albcitthe progreſs upward tathe +! 
King be not inſtructed, ir is ſtill preſumed pr eſumptione Juris ©- de Jure + Forte 
King claims not the Property of any Land, but of the annexed Property, andy 
the Property of Lands falling to him by Forfaulture, ' Recognitivn, . or aslafþþ j 
(whereof Baſtardie isa Species) or by Acquiſition, wherein the 'King utitariJa; 
communi;zHence it is that the Cing givesCharters of Confirmation,or upon R 

nation without exaR inſtruction of a-full'progreſs from the King, 'the ſame byj 
always given periculo petentiuav,cven though the fulleſt Warrandice were expy 

in theKings Charterzwhich imports nomare but ProteFiow by Law.If thereforgtie Wo 
progreſs of the Competitors come up to'one common Author, if none appeal; 
own thatcommon Fathors Rights The firſt Infefrment may without hazard 6 
Difclamation take Infefrmens of the King as Superior, And if by the Comperiti-H 
progreſsa common Author appear, albeit all the progreſs be not compleat' byte 1 

"Infeftments of every Heirzyet the firſt original Right will-be preferred in Compy. 
tition : For therein apparent Heirs-are:as well preferred: as Heirs enteringe mn 9u 
it is Jus tertii to the other Competitors having poſterior Rights from the fav: 

- Author, 'whether the Heirs ſucceſſive were Entered and Infeft ornot ; Beckie 
the "preſent Vaſial, if any "part of that progreſs were wanting, couldyit un 
ſerve to the laſt that he ſhows to have been Infeft,- and thereupon may be -B 34k6 
feft.Burifin the progreſsfrom the neareſt commen Author, there be ſingular TiW Wy 

-gles, 'if the one Competitor ſhow a progreſs all along from the common Auttvellf 
by Predeceſſors, and not by fingular Succeſlors , and the other ſhow a progres 
by ſingular Succeſſors; 'The tranſmiſſion from-the Heirs to theſe ſingular Wb 
ceſlors, ' if Recent, muſt beinſtructed, and if Ancient, muft be adminiculy Wt 
wherein antient' Poſſeſſion, or common Fame in the vicinity of the fingular Sup air 
cefsors, 'of their being holden and repute Heretable Poſeſsors, will be ſuffice, Wb1 

14. Secondly, If a poſterior Right from the common Author infiructlong pdeli 
ſc{ſion, and the prior Infefcment cannot be inſtraQed to have attained poli af -g 
before the poſterior 3 Then ariſes the prejumptio Faris acknowledged by capa Wit 
Part. 2540. whereby a pofterior Infeftment, where Warrandice-may fall, 'da*m 
with peacable poſsefſion, at leaft for year and day, by Labouring, MaruringagyW ot 
Uptaking of the Profits, and ſo Kenned heretible Poſseſror thereof, yedr wihY 
day; Ispreferred to a prior baſeInfeftment nar-cled with Poſrefſion: For wilWet 

- Cafe, the firft Infeftment is preſumed to-be fraudulent -retert 4 poſeſſrone, - AVoibab 
riginal Jafeftments, granted by, and holden'of the firſt common Author ahYUp. 
perior, were baſe Infeftmentsz and the firſt cled with real poſsefſion, warp by 
fcrable: And albeit fingular Sacttfsors obtained Right to that original laklt_hldt 
ment, by Reſignation or: Confirmation, Appryfingor Adjudication yetthoogpwnch 

riginal Right being boſe, ific attained not poſseſſion before the other compitingyyl 
original Right, The Rights by 5 09-yrg {however acquired ) fall with theangymon 

Hal Right in conſee , An@ in the Competition jor Righnooey 
fingular Titles, that which is _ Refignation'or Confirmation, will beympvan 
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ferred toa prior Right fromthe ſame Superior, being baſe. 26: WJ 
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wellcnt Statute of preſcrjption, Parl.1617-cap. $2: and gontimuges foas'to Infer- 
* WH agats hereupen there weremitertuptions:-; [For purſujng of which there were 
ll 65 een years allowed nextaftes:the Dateof thate tz:::1n which:time#Rions 
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ixcars poſſeſſions Or that they produce Inftruments-of Sealin,one-gr. moe, comi- 
Javed and Ranging together for the {aid ſpace of fourty years, cither- proceeding 
Toon - Retours or. upan: Precepts 10f Clare conflat, which! are de- 
icared to be valid and ſufficient Rights (being cled with-the ſaid: peaceable and 
tcontinual poſition of faurty years, without any lawfull interruption for Brujk- 
50s of the: Heretable Right of the ſame Lands and- others forefaidss But the 
{years of Minority is not-40 be accounted: in the Courſe ofthe ſaid fourty years. 
And becauſe Infefrments might (ill be uncereain by interruptions within the faid 
thixteen years,. or as.to Infeftments prior tq the Act of Preſcription, or within the 
fourty years palleſſion- as :- to tights .. paſterion,» which might - not eafily 
@@ne to the. knowledge of the Proprietars, 'Or falſe Executions might be made 
ups Thereſoreby the cap. 10s Parl, x669,: It is Statute, that all-Executions of 
Sammons for interruption, be only by Meſſengers. And if the Execution be 
pobPerſonally, it muſt be at the Pagoch Kirk. bf ther Defender in time of Divine 
Yrvic e,- or [itnmediatly thereafter, 1 4nd' hat all Citations for interruption, 
whaiber in :Real.or petſonal Rights, bhe\regewed within feven years, otherways 
cMupefcriver Ta'wwhich fever years Minority:.is not to be counted; And likewiſe 
i Mall Executions of Summons muſtbear expreſly theNames andDeſignations of 
i» Wi datties Purfuer$cDefenders $c-{hall nor. orily Relate generally to the Parties ian 
3. WH fanimons without namingand: deſigning gliem, unleſs the Execution be indor 
x M tieback of theSummons.Cap.6.Parl.1672 and muſt be ſubſcribed be theWitnefles, 
te Pa}.1681.AMkit theſe Statuts have done much to ſecure Purchaſers,and to 
Sali ades the preference of infeftments 3 Fet there are many Caſes,in which the Com- 
orittition maſt be tipaffſhe former grounds, which were before the AR of Preſerip- 
(dates 5 As not only irfferruption by Citation, but alfo /nterruption by latermiſſi- 
a of poſſeflion, or of theContinuity of Seafins ; which cannot be underſtaod 
ny Every diſcontinuity, for no Seafin can follow another, till the Party to be 
tae, ger his Infeftment zenewed by charges upon his Retour, or by Precepts 
Lore conftats which muſt takea times And if the Superior be unwilling, they 
wy take 2 long time, and yet the Seaftns mult be reckoned as continued, 
mls by the 4& of Preſcription,no ether. Seafins are ſufficient without their War- 
kn, but theſe: which proceed on Retours or Precepts of Clare conifet, In all 
godich Caſes the Competition muſt be upon the former grounds, _ 
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F Wd theſe Competitions, -' no ſpecial priviledge is reſpeted by ſeven years pot- 


gon, which takes only place iz Judiciopoſeſſario: But in theſe Comperigpins, 
my Parties are as iz Jadicio petitorio. ' by 
mth Competitions, all Parties will be admitted fortheir intereſt, - who produce 
1 © lofeftment tothemſelves or to their Predecefiors, to whom they are, or may 
wi Hcirs in that Right; Oreo their Authorss if therewith they ſhow a Title 
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Voluntar ar Lega),”: from theſe Authors, to 'thet' 6r to their Predeceſſore: 
whoin they. are,or may be Heir 46a 1 9 Qi Ng” + LY 4 'f th In, 
in Competitions,alt perſons who produce the foreſaids Infeftments, will wth. 


_ Supplication'obtain: 0:dinarand incident: diligence: by Horning and Caption. 
gainſt all the Havers of: Writs, that may. inſtru@ eheir progrels;” as bigh as rhgy 
can : And albeit ordinarly-incident Diligencesarenot granted'tillafter L3:is: cop. 
teſtation;, Tet ſeing they are-grantedin ReduRions,'/ſo ſoon as'terms are taken Wl 
produce;that they may be-able to ſarisfie the produ@ion, They ought alſo lotobs Ft 
: $ Theo 14.444 44 '&. - 


granted-in ' Competitions. . 16k D815({-P ; 
Preſcription-was only an: Exceptionto defend Poffefiors 3 'But-this' Statme: 
1617, makes it an AQive Tule, to'attain or recover poſſeſſion; atd'to exchih 
all other Rights, TITEL Wet FEY ei 303.632 37: INE, 
16. Fexrthly, The priority of Jnfefements,”' is not'the - Riile" of preferetige, 
where the| Competition:is upon nfefrments be or from-the Heirs -of Defuiiy 
; For in that Caſethe 24. A& Part. 166x; '*doth Annull any Right 6rDifpofition 
* made by apparent Heirs, within a year after-the*DefunQs death, in Tokity 
* may prejudge thejrPredecefiors Creditors: And declares that the Creditors ofthe 
 ©DefunR, ſtha)bbe preferred to the Creditors of the''upparent Heir,' after th 
« AR, as:totheDefun@sEftatez Providing the Defantts Creditors'do' dilipen 
* againſt the apparentHeir,and the real Litate belonging to.the Defand, within 
© the ſpace of three years after. the DefunRs: Death. ' *By*this Statute, poſterior Ih 
teftments for the Defun&sDebt, are preferable as'to the' DefunAsEftate, to pii. 
or [nfeftmerits for the Heirs Debt, asaforeſaid.”' i By the Creditors doing diligence 
within three years, muſt be:meant. Compleat diligence by Appryling or Adjudicati 
on, whereupon [afefrment or Charge hath followed to the'Party* himſelf, orto 
any.other Appryſer or Adjudger, with whom he comes inpay3peſſe :* For if I 
compleat Diligence withintbeſe: years, were ſufficient, it might Keep - the pref 
rence uncertainfor fourty years. hiv ad ab ighh23nt 46:1 tum 


4, 


179.” Fifthly,” Any volugtar Tnfeftment beimg granted 3» curſu Diligentie of s W%*% 
Creditor, that Creditors Right is preferable,and in Competition will be referred, \maL 
though it be not Compleated -"/ Butgwrſus: Diliggntis istakenaway if Negligmi Mien 
interveen-z. Which muſt not be reckoned/by what” diligence poſ/zbly- "might be Wi 
dane, . but by ſuch diligence as-prudent Men-would: have done'infuch Ciroun WWW 
Allaces. - By diligence in this! Cafe, 'is not underſtood a'perſondt 4Gion, wor 10mg 
81d not be known, But a Reef Diligencefor affe&ing the ew rote queſtion, W## 
and.not the perſonoſthe Debitor only : Whereof the Law hath*determined i BW: 
veral Caſesz As, diligence by Appryſing runs fromthe Deminciation of the WM 
Lands to be Appryſed 3 and diligence by Adjudication nog'come"in place of Ap WY 
pryGng, runs from the Citation upon the Summons of Muchcuon, which WAYS: 
mult ſo hold in Adjudications upon the Renunciation of: Hers, or for Compleat: Wei 
ing.of Diſpoſtions. But ſo ſoon as Decreetsof 4ppryfing or Adjudication. at Res 
obtained, and [ſuch time as a Charge may be given to the Superior -3- 'Thar dil» Wy 
gence is. then compleat, and the Infeftments are- preferable according to;theſs &fs 
Seafins or Charges. In like manner, an I=choat diligence of Inhibition, is pf & 9 
rable to a voluntary {nfeftment, albeit granted. before che Inhibition was Cob Wins 
pleat - For: Iobibitions requireExecutions againſt the Parties mhibit,and alſo + YS% 
gainſt theLieges at theMercatCrofles of the Head Burghs of theJurisdiQion whit Wh? 
the. perſon inhibit dwels; And therefore during the courſe of this-diligence, Wnt 
Debitor maynot give a voluntar Right, which may feaſtrat'thatſabibirion; So! tat WAmP4 
theevoluntar Right is notonly:reducablevupon the Inbibition, when Compleat WI: 
on Inchoat if diligently inſtſted in, LIST OE SE . -- 

18. Sixthly, When any Debitor 'becomes Bankrupt''or 1aſolvent,' no voluw hun 
tar Rightafter he is charged with Hotning, will be-preferced tothe Debt, where 7990 
upon the Horning was raiſed, and-that-by the At of Parhament 1621, agam a 


fraudulent Diſpoſitions of Bankrupts 5 ' Bearing that Clauſe expreſly, LE he _ 
amy: 
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"29, Severmtbly, Any ground of Fraud is a” ſufficient 


20, ;Zightly, There is yet. no Determination by Statute or Cuſtom,' whether 
aeftments, obtained by. illegal Violence or-Cocuſſion, arereducable, not only. a- 

o& the Purcbaſer or bis Heirs,. but agaifſt ſingular Socceſſors: Yet the parity 
fregſon.in Fraxd:or Force, ſhould ſecure the- innocent Purchaſer, wha neither 
meAceeflory to the Force, :nor knew of it when he purchaſed ; - Which Re- 
wresa Statute 3 For Force. as well as Fraxd, are labes Reales byicommon Law; 
a1; Nawtbly, All Infeftments voluntarly granted after lahibition, are'Reducs 
ble ex; capite. [nbibitionis, not only as to Infeftments voluntarly granted; but e« 
ws to Infeftmmentsupon Appryſing- or Adjudication,” if the Debt whereupon 
were Deduced, be poſterior to the Executing of the Inhibition, at the Mer- 
aCroſs, of the Head Burgh of the FuriſdiQien,: where the inhibit Perſon dwelt; 
Wig poght not tobe extended to the Merkat Croſſes'where the Eandsly ; 
forthe ht having provided, that the Inhibition muſt be execute arthe Merkat 
roſs, where. the: Perſon inhibit dwels, both againſt, him ' and againſt the Lieges, 
ndthat by open Proclamation in-Merkat time of day, bptheh Oyeflex, : PN Bs 
;g a Copy onthe Croſs. Prudent Men ought to have ſorne intruſted top them, 
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ge Notice of that Publicationg- For it: is/for that end theſe Soler nitres'are 
uſd + And they may know. where- their Debitor dwels': But it wett* unrea- 
uble to; oblige them to. inquire, wherever he has Lands, and to have'{ome'to 


end. for. them at the Croſles where theſe Lafids ly, ſein thelnhibitionis Null, 
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EW; And cven after thedays required for: Regiſtepn, 'forthey may be regi- 
'F Wattertheſe days, by Warrant of the Lords,and will exclude Rights after that 
uw MYBratian, according to the cuſtom whieh. hathbeen ufed 5 which ought not to 
ers {continued ; For when. a Purchaſer waits fourry:days after his Agreement;and 
ttearchds the Regiſters, and goes on in confidence to perfect his Securities, 
ven bes gone,an exclufive right or diligence may be put in the Regiſter, bes 
© | Q 3 tore 


fare he compleat his-Right 3. If is exclude himy the Zegifter'is of no fees y 
'& is a great weakning, of this* excellent Statute ' for Regiſtration, rharyke 
LENT = Regiſters, do not-book and inſert fo ſoon as'' they revetfen, 
Writs tpbe regiſtratz Aud that upon -pretence that they cannot'do it, "ans WY 
many. may..come together, and-partics will not attend till.-they be Fltedi, 3. 
So that._there | is nothing to inſtruct whe they were preſented,and upor} this 
tence the Keepers may prefer theſewho were [4/7 preſented to theſe who way 
firſt, and thereby evacuat the ſecurity of Purchaſerss wherein. their gairy2apy M55 
ther grqunds of partiality, «may inſtigat them. And therefore, as the Ag 
| 22 Arie appointed then to. keep Minut.books, ſo the Lords by-4vg 
Sederunt in, July 1692+, publiſhed . by Proclamationz Ordained #be Xeoyayty Mk 
cauſe the, Preſenters imemediatl as they; preſent, ta ſign the Minnt + So that nowyly 
can neither. alter the Minut book,.nor wrong any party,by the booking; wiz 
as. formerly they might write over the'Minut-book,yea a whole Regiſter, which M4" 
gow they cannotde without the concurſe of all the Preſenters." This: wah 1 
much the more neceſlar,: that by- a late Decifion and -Statnte following lap 
on, : parties - getting. Sealins marked on the back; : and figned by the Keeper; Mi 
preferred accordjngly 3 Although the Seafin be not found in the Regiſter: Whire. Mi, 
by all.ſecyrity by -theRegiſers,termioats in the ſolvency of che Clerks,and:& M5 
Cautigners, which hath enervat that 'whole defign.: To prevent this Miſchiefjhs Wi” 
Lords by the forefaid Act of Sedereng,have appointed all Keepers of Regiſters fi MY. 
publication,upon the firſt application,to inſertthe ſubſtance of what is offered 
be regiſtrat,in cheirMjnat books,to be ſigned by thePreſenterywhichMinuthuak 
they cannat be able to alter as before. OE Ri | 1 107 
23s More 1thly, Appryſings and qdjudications are appointed to have'a' Minut 
on the back thereof, ', $gned by two of the Lords, which mult alſo be regiſhit 
for the ſecurity of Purchaſers; And therefore if they be not ſo regiſtrat, ' a ju 
rior. valld right, will be,preferable thereto z Apd the allowance ought nottght 

[or ge the time appointed, for the foreſaid reaſon. _% 

24 Twelfibly,A\l debita furidi & owrere vealia,are excepted from the general Rile | 
of preference by the datgsof the infeftments on perſonalRights;Theſe rea) burduy WH 
are many,& to be differently ranked. x.What is due totheSuperior. by the Viv Wits: 
arNature of thelnveſjryre, is preferable to all;Such as theFeu-duries in peubale my 
ings; the Nonentry-duties in Ward-holdings;And the avails of Marriages, whettitt 
by the nature of the Feg:in Ward-holdings,or by the Tenure of the Haveſtitanes 
Feu-holdings cw waritegio : For all theſe the Ground is Poynded,8: the Appiy- 
fing thereupon is preferable to all voluntar or legal Rights affeQing the Valh We 
rg ..2, In the next place Infeftments for Farrandice, if they be in the ſan WR; 
veltityre. with the Infeftment of the principal Lands, albeit neither the Infefnid War? 
ofthe Principal nor wareandice Lands be publick,but baſe, holden of the Grants, 

 andthat there be no other poſſeſſion of the warrandice Lands but the | 
_ ofthe principal Lands 3 Yet thereby both are valid : But the infeſtment of ae, 
warrandice Lands can take noeffecttill diſfreſs, and then they are drawn back Wi.” 
to. the date of the infeftments 3..In like manner infeftments reſerved in the it Wi” 
- feftments of Vaſlals, -aze' preferable ro the Vaſſals infeftment, and to all inſet {3 
ments flowing from him, 4. infeftmentsgranted tor fecurity of Sums, 'areR& Wi” 
al burdens upon theFee of him that grants the ſaid infefrment for ſecurity. Thile Bj” 
axe not infeftmenzs of property, -but they are as Servitudes upon the infeſted Wer: 
_ of Property, andas Real; Impignorations : For they cannot take poſſeſſion, "Wit he: 
the Sumthey ſecure may bagghe ground of an Appryfing or Adjudication, whit Wer” 
- will not be preferable-'a ing to their dates, but according to the date 
the infeftment for ſecurity z Wherein» this infeftment differs from a'Waan, 
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which is. an infeftment of Property,” under Reverfiow, which can take poſſeſſion? 
Ir differs alſo from-an infeftment for payment or fatisfaRion of a Sim, while, 
doth not only poſſeſs for theAnnualrent,but likewiſe for the principal St 16 
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« ſo ſoon as both are payed,in the ſare-way ada Apptyſing or Adjudication 
Weth. Albeic there be no Apptyſing or krone upon the Sury, 'for which. 
Wipfettment for ſecurity is granted 3 TerinCompetition;that Sumwilt be Prefer- 
* MW agaccording to the date of the infefiment; an whoſoever: obtains right” to the 
; dip by 4ligaation,Arreſtment,or otherwaysgearries the right, 5.1 an infeftmenc 
granted with the burden of a Sum, it makes that Sutn a Real "burden, 
hereupon the Fee may be Appryſed or Adjudged, and the Appryfing or Ad+ 
dication thereon will be preferred, as of the fate Jaie with" the  infeft- 
wot. burdened 3 Whereby a | Purchaſer proceeds 'on his "own ha- 
ard, if be buy without fight of his Authors [nfeftments And ifhe'get but 
ht as a Creditor, the party having right to the Sum burdening, will pre» 
fired 2s an anterior Rea} Creditor, and not perſonal only. 4 
25, And laitly, The general Rule of preference of Infeftnietits' and 
faawvalent Rights, is exceedingly altered by c.62,P.166x, Which bringsin Ap- 
milings before the firſt effetual Appriſing by Infeftmient or Charge, 'and all po- 
ferior Appriſings within a year of the firlſ effeQual Appryſing, to 
& pri paſſu, as if ane Appryſing had beet deduced for all';  vvhich 
gldeth in Adjudications come in place of Appriſingsg* and alfo' miſt fo 
old in Adjudications upon Renunciation to be Heir. $o that there is no need 
þ repeat Apprilings, ſcing CAdjudications are now the ordirtar courſe, Sothen 
is felt effeRual Adjudication is the Adjudication for all, as if all were Purſuers 
wthat Adjudication g And therefore the Adjudger cantiot renounce that Adju- 
ation fimply, but for bis own ſhare 3 Anid though he were payed or ſatisfied 
q.mtromition, yet the Adjudication ſtands good for the reſt ofthe Adjudgers , 
ud wy of them have intereſt to call for produRion and tranſuming of that Ad- 
dic: tion. The 4djudications coming in pars peſſs, 'Yoth not import equality of 
ſhares, but proportionglly according to the Sims in the ſeveral A dications:And 
{ihe Penalties be too great afnd unequal; the Zords will modifie the ſartie, 
+Mbeit the forelaid AR of Parliament niention diligetice; upon the Charge a- 
giaſt.che Superior z yet cuſtom hath required no mote btirthe charge ; Tc being 
Eagruous for'an Adjudger who deſigns to be 4 Vaſſal, «to' uſe” Ciption avainkf 
faperior 3 and therefore the Adjudication with the Cha ge hath <: uriog the 
bl) all the effeQs, as If [nfeftment were expede: For ring the Legal; the 
Mpdication is but P ignas Pratoriem, tiot denuding the Vaſſal ; And the Supe» 
kfcannor compel the Adjudger to take Infeftinent, ſo that, diuting the Legal, 
Eu free of a years Rent, which he behoved'to pay, while Infettments'were ne- 
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£26. This concurſe of Adjudications hath bred fevetal Queſtions amongſt Ad- 
ers competing with 4nnualrenters, or competing ackongſt chemiſelves, when 
of the Cotnpetitors have ground of Redufion agairift any of che zeſt, upon 
wot the grqynds of preference before-mentioned; and that*as to ſeveral effeds, 
+ 823, Though the Eſtate affeRted be fully ſufficient co Aatisfy all 40)dgers and 
'z. Wnalrenters 3 yet ti}! there muſt be a Raykirg of them, to the ef <& It may be 
+ mined who ſhall firſt have acceſs to the Tennents,or to d;ſireſs the Ground: 
\ Watthey may promiſcuouſly diftreſs the Tennents,the Lagdsfriay be laid waſte.. 

* its therefore where there are but two Competitors for Annualcents; 'the Zords 
"2 77 ſome Days to the firſt Annualrenter'to uſe Execution, and fuperſede Exe» 
{ion by the ſecond Annualrenter till that day - But if there be many, and if the 
* {Wiics agree not among themſelves upori a common Faftor 5 The £ords will ap- 
Wa Factor upon their application, and intimation to all Parties concertied, 
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F at there be no. Proceſs dependitig amongſt them. 


Bf Secondly, It the Eftzte affeRed benor ſufficient to pay the Arinualrents of all 
x MAomnualrenters and Adjudgers, The Queſtion is, bow the common FaRor ſhall 
"ben their ſhares of the Rem 2 Or in caſe there be a Judicial Sale, how they 

” - Wllhate of the price? Or in cafe there be not buyers foutid, but that hes 
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rt determined in the Competition of Lengtoun and Cockbwrns Creditors: Tha 

Ra VAT been ammal _ Cautioners each for other, did ſuddenly break, :and.ypaj 

the firſt ſyſpicion, 'gave {nfeftments of Annualrent to many of their Creditay 

and all.the reſt adj ged within the yeargand ſo came in par ; pa ſs : And as 

the Annualrenters did likewiſe adjudge, whereby they had two Titles. Atths 

firſt hearing of the, Competition of theſe Annualrenters who had adjudged, with, 
the other Adjudgersz .The Lords inclined to:give them their option ofeither Ty MW; 
tle, but not of both - Becauſe it was ſo determined by the common Cuſton, Mx; 
when Annualrenters or. Wadſetters did Appryſe, they were necelitat to change 

for their Sums, and thereby to make them liquid and . mevable, which wa 4 
paſſing from their firſt infeftment tor the time, yetſo as they might paſs fromils ſj... 
Appryſing, and return thereto + But afterward Creditors did in their Securitia Wis 
provide, -that they pnight make uſe of their lafeftments, or of Appryfings onthe ic. 
Sums, the one bt prejudice of the other 5 Andthereby in Competition, they mak ML 


: 


uſe of their Apprytings, inſofar asthey were upon their Annualrents, where 
theſe Annualrents being debita fundj, were preferred toany other Appryſing i 
perſonalDebt only; And they made alſo uſe of their Appryfing as to thes ock,c 
their Sams, * But ſince Adjudications came in place of Apprylings, the making 
Sums movable by a Charge, bathnot been required : Tea albeit in Appryling Ms 
againſt apparent Heirs, there beboy'd firſt to be a Decreet againſt the apparcat Mi 
Heir, as Lawfully charged to enter Heir, and after that a ſpecial Charge tows Mau 
ter Heirin ſuch Lands, or herecable Kightss Tet this is not neceſlar in 4djud- Ws... 
cations, which are mainly Declaratory Actions comtra heredit atew Facentems, where Mika: 
' the Heir needs not be Charged to renounce, if the Adjudication have no perld Mya, 
nal concluſion againſt /bim ro pay. And to the effe& Creditoyg may comeinlye.; 
withia the year, if there be one Adjudication extracted, neither the Debitornattn; + 
his apparent Heir, nor the Con-creditors can gotpens any Credicor from ac ad: MW 
ing, upon any Exception not inſtantly verified » And therefore, though they. 
ould propone Paywer:, or Compenſation to be proven 3 They will be repelled; 
hoc loco, but reſerved contra Execationem z And ſo Compenfationintbat caſe, willifite- 
be allawed poi7 ſextentiam, in the ſecond inftance, becauſe ir was propon'd, and}. 
not admitted to probation-in the firſt inſtance. And therefore an Adjudger ab,” 
jadging for bygone Annualrents, and for the Stock; niay. crave preference by lk, -; 
Adjudication for the bygone Annualrents in bis Adjudication, as being debite fur? 
as; and for the Annualrents thereof as becoming a Stock by the AdjudicationWrya- 
for * riacipal Stock, to come in peri peſſe pro texto, Ki. 
ju norfit,co put Annualrenters to: 2 Poynding of the Ground” 
by Appryling, for their bygone Annualrents :- For the <Fdjudication ought. 
be ſuſtainey asa oftiing of the Groynd,where it is notonly for che Stock but WE 
the Annualrencsdue bylInfeftment of 4anyalrent,7ea ſcing Adjudications are put ; 
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eeof Appryſings, 4anualrenters may adjudge for the Annualrents,rather than, 
Soryſes And to the ſameeffet asif they did appryfſe©* And therefore in Adz 
Sications where Poynding of the Ground is Competent, ifthe Creditor Adjudge 
So both for Principal & Annualrents, butenly for bygone Annualrentsy He may 
Tybel his Action of Adjudication, * for Poynding the Movables on the ground, not 
taxceeding the Tennents termsMails, And alſo for Adjudging the Ground>right 8 
Wroperty , & all other Right of the Land,or other heretable Right, for ſatisfying 
the ſaids Annualrents, Z- ſo far as ſhallnot be ſatisfied by *Poynding theGoods on 
Uhe Ground. . Which is a far more ready Proceſs than'a Poynding ofthe Ground, 
which hath only a warrant for Letters for Poynding the Grozad, whereupon art 
brefing with all its Formalities muſt follow + Whereas here the Decreet of Adju- 
$ration hath Immediat acceſs for both, PIN © 
+28, Toreturn then to the Diviſion ofthe Rent,” or Ptite of Jacumbered E- 
ſhtes; Fhere is no difficulty if chefree Rent exceed the 'Annualrentz Forthen 
wil be payed of their current Annualrent, and of their*Stock by a' Safe, But 
thefree Rent come ſhort of the Annualrent z The method of Diviſion orde- 
d by the” Lords wasthus. That the Adjudgers were to be' accounted as joint 
prietars;' and the Annualrents as Servitudes on the property * "And there- 
s. 1; The Annualrents affeting the property; andevery "part thereof,” be. 
wed firſt -to be ſatisfied, in order according / to their Dates ;' Sothat if the Rent 
Woot fatisfie the whole Annualrenters, theſe who were priox would carty all; 
adthe wholeAdjudgers would be exeluded.” 2. If the freeRent exceedtheAnniuz 
lent of all the Annualrenters,thenthe ſuperplus is to be divided' proportionally 
otheAdjudgers; In reſpe& the Annualrents being all prior to the firlt al Ad- 
adication;the Adjudgers could have nothing till the Annualrenters were fatisfied. 
20; Thizis*the Rule of Diviſion, But all the former grounds of 'ReduRion 
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neExceptions from the Rule, So that if any of the Competitors could Re- 
thee the'Right of another, - in a Proceſs of ReduQRion; They may make *ule of 
tefame reaſon-in the" Competition. ' Fot inſtance, if any of the Competitors 
haJuſd* Inhibition againſt *any.others' 3 In that caſe they would draw ot of 
efhure of ' theſe whom they could Reduce, fo much as to make up the ſhare 
fey wonld have. had, 1f that Reducable Right 'did not exiſt - And'yet that 
« Slducable Right, albeit prior to the other Rights, could not recur upon them, 
w [7 «1 bpm the ReduQion had carried from it, in favours 'of the Reducing 
$ Wlizhes! *Beeanſe the ground of ReduQion is always upon the Fault or DefeR of 
wy Sk Aptitredaced = A45in the preſent inſtance, a Right Reducable ex capite InÞi= 
Set Faulty and DefeQive, as proceeding againſt the Kings Authority, 
| hibiting to take” any ſuch right 5 And therefore it cangot claim to'be'made 
= Wout ofany other Right, which-isnot Faulty; Which holds intheother grounds 


MiRedudion, as the being i corſa diligentie, &&c. | is 
ten the Inhibition be againſt ſome. of the Xnnualrenters, in favors of ano- 
= Wer Arithaltenter 53 Then the Reducing Annualtent, if by, its order, it would 
"oP Miſt; would carry from theReducable-Annualrents its ſhare: "But if both 4n- 
"* WMlrer s by their order, fall tobe ſatisfied, and are not cutoff by their Poſte- 
TE Maticy'z Ther the Reducing Annualrent cati claimno more,but'preferenceto'rhe 
a ucabl ppatatbchy, tn the ce of Lands in caſe of Diviſion,» 
"any of the Adjadgers have Inhibited,before the. Conſtitution of afiy' of. the 
7 Wanatrents Theſe Adjudpe 
0 Al Ln” 8 "IL has 3h w* 3k. EPO RU ERTIES 0" 175 RIC 
auch 4 will make yp rhe Adjudgers ſhare, to that quantity they , would" have 
6 WW if theſe Antualrenters were not exiſting, For inſtance, ſuppoſe there were / 
7 04djudyers,and one Annualrenter prior to both's 4nd fuppoſe that one-of 
"ddjudgers had Inbibir before theConiftirurion of che Arinualrent,and the other 
' WMnot; Suppoſe alfo that all the three had equal -Annvalrents,as if each of ther! 
» yer the free Rent of 
+ 


wonld draw fror the ſhares of theſe Hanualrenters, 


re upon a Suth whoſe Anfivatrent were, 400 pound, © and yer the free Rent 
> late they affetted' were 'only 666 poutid &: The Queltion/s, bow” fhould 
$00 pound be divided" amongſt then? The Amualreniter-wotfl claim his * 
1, Aunuatrent beirig $00 pound, 4s ys ſjudgers, day | 
hs BY: h | "36 work 7 405 18 {4 tf . Y T: Y ; ] a wee. y 
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by there would remain to-the Adjudgers but 206 pound, which would be equally 
divided betwixt them, . becauſe they are equa) 3 Sv each of them would og 
I9o pound : Tet the adjudger who had the Inhibition, would claim as much of 
the 600. pound, which is the commbpa Stock, as he would have had ifthere were 
ne Annualfenter, and ſo .he would draw goo pound, fo that the Anoualrenter 
would have only remaining 200 pound, but ebuld not return upon the other 
Adjudger, as being pripr tohim 3 And-therefbre the firlt *Adjudger would re 
tain his zoo pounds Which will ſo hold, if the Annualrent had been redutabte 
upon.the other Grounds before expreſt. 981 , 
If the graund of ReduQion be forOneAdjudyer againſt another yas ifthere wes 
three ; ns lk each claims a yearly Annualrent of 400 pound, in alj 
1209 pound-; and yet the free Rent were bnly 600 pound; It there wertng 
ground of Reduction, each Adjudger would have 360 pound. But ſuppoſe the 
ſecondAdjudger had uſed Inbibition againſt the common Debitor, before ths 
ContraQting of the third Adjudgers Debt 3 In that caſe, the Queſtioh.is; hy 
ſhould the 600 pound be divided amongſt thethree adjudgers? The firlt adjug- 
ger would have 200 poundz Becauſe the Inhibition tiruck not againſt him; g 
that he would have hisſhare, as if there had -beett no nhibition; which ſhould! 
neither profit nor prejudge him. The ſecond Adjudger having the Inhibition; 
bahoat to have his ſhare, asif the third Adjudger were nbt exiſting, inwhih 
caſe the 600. pound, would have been equally divided betwixt HVith and the firſ 
Adjudger 3. and ſo hemuſt have zob peutd,” but be canclaim no more; toabak 
the laſt Adjudgers ſhare, .ſcing his ReduRtion does het ſtinply anhull the lalt Ad 
jadication, but only in fo far as its prejudicial to the ſecond Adjudication : abd: 
therefore the firſt Adjudger having drawn 5be pound, and the ſecond 300 


# o 


pound, the.third hath 100 pound. bg: he 
This will hold, whatever be che namber of the Ahnualrenters; or A&judger 
who have Inbibitions or other gtounds of Redudion ageinſt any ot He 

50. There is another caſe that hath not betn detertnined, viz.ſuppoſe ani An« 
nualrent be aſter ſome of the Adjudications which corhe in pars pdſſu; and bei 
fore others of them 3 The queſtion is, what ſhould be the ſhare of that Annugh 
rent 2 There occurred a cafe of this kind; Brbwn of Colſton contta Nicolas, de- 
cided Feb. 6. 1673. . wherein the Statute brihgihg in Apptyſers pats paſſs, being! 
new and dubious, the Annualreat was broaght nas if it had beendn Adjudicnts 
On, paripeſſ#.with the Adjudications, FT know no Deciſion. fincez to ſecond 
this, and fo there :is no formed Cuſtom in the eaſe, Its cettain that the Staraid! 
leavesAanualrenters as they were before;and ſo they tan never come in parifiſe 
with «Adjudications, unleſs the'date ofthe firſt effeRtual Adjudication and the 
Annualrent were the ſame : And therefore thete is much more reaſon that the 
Aanualcent, which was Conſtitute ix eu#/# dilige#ti# of the ficlt effeRtual Adjudi- 
cation, ſhould be poſtponed to all the Adjudications 3 Albeit fome of them were Wy 
before the firſt effe@ual Adjudication, becauſe the real Righe of Adjudication MW. 
is only by the Infefement of the firſt effe ual Adjudication, or charge thereupon, WW. 
But if the Zafeftment of Annualrent be after the Infefttment ot Charge upon the 
firſt cfte&ual Adjudication,all the Adjudications within the year, before oraſter 
theAnnualrent,ſhouldbe preferred thetecotBetaule the firſt effe&ial Adjudication, 


i8,23 if all the, prior & poſterior Adjudications within the yearzwere contained Wi , - 
itzand {o the diligence for obtaining of that- Adjudication 1s for them all : And tior 


therefore if. the Anaualcent were atter the Citation, whereupon the firſt cffettult 
Auden did proceed,theAnnualrent isreducable as ir cur/# diligentia;Unke 


that Adjudger have been negligene,not obtaifiing Infeftrhent,or giving 2 Charge; Wha. 


| fo ſoonas by ordinar;diligence- lie eould-don-: © Fof where diligence prefers, i nile 


muſt beContinued diligences:;::/ 


k were alſo very inconvenient, - if the common Debitor might by voliitor het 
Infeftments, prefer one Creditor, by Conſtitating an Anriualtent, to the dil” 
gence of other Creditors, who by Adjudication within the year; are Fifi 
| Juris, ſtated as if their Sums were inthe firſt effeRual Adjudicationz which 

more than apy Preſumption, ROT EP m__ 
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TITLE XAZYL.. 
Acttons Ettraozhinar, 


"FI frfertoOrdinar Adtions of all forts have been explained, Ath whithi 
n= had an ordinary form. of Proceſs, and: muſt: be larolled and: giſcu. 
WF kd& according roche order of the Roll. BRefide theſe, there arcExeras 

= yrdwary Adtions, which proceed: ſummatrly, without: the courſSoafi 
þ fell: Whereof theic followingare the prime. tz. Adjadicationsbeiog brougas 
ite of Apprylings ; And all &djudications within. tha year of the fieſteffes 
W xdjudicatiort by [nfeftment or Charge, or before the ſame,coming; in pers 
ka tthey were all conrained in the firſt effe&ual Adjudication z Therefore 
jlbon a8 ay Adjudication 1s extrated, all other. Adjudications wiabin-the year, 
wedhed among the ARs without. Incolment, And all Deteaces 


one Repelled hoe loco,and Referved contre Executionem «That is 
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Intheſe Caſes there needs no ReduQtion, ifthe Complaints be in due time before. 
the acquieſcence of Parties is preſumed by Law. But if the complaint beypan 
matter of Fat, which ought to be Conſulted with the Clients3 The Lords ſhould 
not admit of the ſame upon Bill, unleſs the party were in Town, But chere muſ 
- be Reduction to oblige the Party - to axtend at the Term ia the Reducion 
which therefore is ſummarly Diſcuſt.” Alſo when any Party is appointed'to be cal: 
' led Incidenter,and the Proceſs continued againſt that Party 3 Then that Citation 

is Diſcuſt ſummarly, 48 

- 4. Transferrences of Proceſſes upon the Death of either Party, are ſummarly 
Diſcuſt, albeit Probation muſt proceed, As when the Paſſive Title cannot he 
inſtantly verified, but proceeds upon Behaving as Heir, lucrative Succeſſion, op 
vitious Intromiſhon, Both the Relevancy andProbation of theſe proceed ſummar. 
ly :: Becauſe they are Acceſſory tothe PrincipalCaule, which remains in che Roll ax 
was, 'and is marked by the Ordinar to continue till theſe Incidezt Proceſſes be 
Diſcuſt, - | | | 

” 5. The Kings Cauſes proper tothe Crown, and not belonging to Donatars are 
(by the Act of Regulation) to be ſummarly diſcuſt; The Kings Advocat intimat. 
ing tothe Defenders,a fourth-nighr before he 1nfiſt,that they way be ready, + 

-. 6. ARions upon Invafion of either party in Proceſs, againſt the other, pro- 
ceed ſummarly without Inrolment- And that by Bill, it the party Injurer be 
preſent , Or by Citation under the Signet, if he be abſent. 

7: All Complaints upon Contempt of Authority, proceed ſummarly by Bill, 
if the Party be preſent, or by Citation it abſent 3 As when Execution proceeds 
after Suſpenſion,or Siſt duly intimat, either apud a#4,or byInſtrument crCiration, 

8. All Incident Penal Actions for vindicatiog the Lords Authority, are to be 
diſcuſt- ſummarly, whether the penal:y be by Amerciament, Impriſonment, or 
Corporal puniſhment, For though the Lords are not Criminal Judges, yet all 
ſoveraign Courts have implyed in their Jurisdiction, theſe Penalties, without 
which the ſame cannot be Explicat.z And therefore all Affronts or Contempis 
of the Lords,” or any of them, may be'ſo puniſhed, And where Partics are 
found acceflory to Malverſations in Proceſs, they are ſo to be puniſhed, Thu 
in Prevarication, or excuſable Acceſſion to Forgery, or falſe Teſtimony, Par 
ties are frequently ſet ' upon the Piory, or have their Ears nailed to the Tron, 
with papers upon their Brow, ſhowing their Crime, when yet the Lords do nc 
find reaſon tocommit the Offenders to the Criminal Judges. 
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TITLE XXXVIL 
Advocations. 


; \ Ctions Ordinar and Extraordinar, which are competent to be dif if 


&  beforethe Lords of Seſſion, in the fr inſtance, | having, been explait 
ed, -in the former Titles : The proper Method leads us now, to WW 

. .,., Aions competent before the Lords'in | the ſecond inſtance, : by Aavve 
tion, Suſpenſion of their. own Decreets, , or. of the Decreets -of other Courts, WF: 
ReduFior. of the lame. . 'Of whichjn order 3 And frſt-of Adyocations, they 
being before Decreets.: As for Suſpenſions and Reductions: of Decreets, 2 
beingafter Decreets, are to be explained after Decreets. - -. # 

... 2, Advocation,, as theName imports, is an action craving a. Cauſe to be R 
moved from, another Judicature. unto the Lords;tobe diſcuſt by them, orto ber 
mitted to another competent-and \unſuſpected- Judge. | =_ 
 ._.. 3. The Lords may Advyocat Cauſes, where though they cannot be Judges ns 
cauſe Advocatyyet they;are competent Judgesin the Advoeation - For as they 
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& Kings Ordinay Canncil in. mateers of Law, | they: have. thar »mpiude of 


5 WH Jurisdition, thac whatſoever hath. nor an ordiaar! Judicature to determin it, is 
' W at the Lords determination. +7) 2 STS ts 
: 4: The ſubje& matter. of every Jurisdiction is commonly known; , All 
| WW eaters of . State, , and... for Maintainance of the publick Peace as 
WY pinſt Ryors or Violence, are proper to the-Privy Council, which was Ioftitute 
a fr theſe Ettects, and ſodiſtinguiſhed from the Kings 0rdinar Council, where- 

qnto the Colledge of Juſtice hath ſucceeded And therefore the Lords are De- 
yy WI cominat Lords of Council and Seilion, All Crimes which occur not inche Expli- 
4 tation of the Jariſdiction of the Seliton, . or: other 'Courts, are proper tothe Cris 
: W inal Judges 5 chiefly to the Juſtice-General, FuticcaLlerk and five of the Lords 
ty ofSeffion, aflociatto chem, by the Act of Regulation of Judicatures, All 4- 


ttions Criminal committed at Sea, or within the Sea-mark, are proper to be 
%y Judged by the Lord High Admiral of Scotland, and his Deputs, and . the Ci. 
Wl vil Actions accuſtomed in that Court, as the Adjudication of Prizes, and Actions 
among Seamen. All Actions for Confirmation of Teftaments, or Adberence, or 
Divorce, are proper to the Commillars, Al Actions for Debt not exceeding 
two hundred Merks, are by Statute only Competent to the Ordinar Judges in + 
the firſtinftance, andare not to be Advocat by the Lords { Unleſs the parties 
he WY be Members of the Colledge of Juſtice, whoare obliged toattend the Lords) which 
Statute was made, that the Lords _might have more time to decide Matters of 
greater importance. All Actions for valuation of Tiends, Plantation of Kirks 
Modification, Augmentation and Locality of Stipends,' are proper to the Commilſ1- 
#for plantation of Kirks, And that not only in the firit inſtance, bur ia the le- 
cond inſtance by Suſpenſion or Reduetion- There is ordinarly a Commjſhon 
lor Criminal Cauſes upon the Border, which is proper to them according taghe 
Tenor of the:Commiſſion. Baillies of Regality are competent Judges of Crinys 
tnyitted within their Regalities, unleſs the ſame be firlt purſued before the 
Juſtice-General, in which caſe the Bailies.of, Regality cannotRepledge from, bur 
fit. with the Jauſtice-General, -and | have a Vote deciſive, , as is | Statu:e in 
rdation to Church-mens Regalities, ' in the Act of Annexation of the Temporali- 
ties of Kirk-lands tothe Crown. Ir is not determined by the Act of Regulati- 
on, Wl 00s, adjoyning five of the Eords of the Sellion, whether the Baillies of Regali- 
noel fare reſtricted in their Juriſdiction, | from; having a Vote, with the Juſtices ei- 
therin the Ocdinar or Circuit-courts: ; But it- appears more Rational,chat theſe 
Baillies ſhould bave a Vote, when there are many Criminal Judges, than when 
— © there was. but one. All Sheriffs,Stewarts, Baillies of Royalty, Baillies of Burrows, 
7 WO barons and their Baillics, bave Criminal] Juriſdiction, unleſs they be prevented 
by Superior Courts z But they cannot Repledge and are Reſtricted as to the kind 
and order of Procedare, For tial) a | SET” BD 
. 5. {c would not be conſiſtent with the Juſtice and ſecurity of the Kingdom; 
| f fat there were noRemead to ſtop the courſe. of any of theſe Criminal Judges, 
abeit they werenever (o partial and ſuſpect; And-therefore upon Complaints 
"x tothe Secres. Conncil, the Execution of ſentences ofCriminal Judges can be ſtopt; 
Tet they can neither be Advocatnor Reduced by the Privy: Council, who have - 
much Forms Sorthatit is both neceſlar and accuſtomed, that the Kings Or- 
= Ser Comn#il, the LordrofSeffion, ſhould Advocat all theſe Cauſes proper to 


Tos 2. 


'te-not Lyable thereto; Orifthey be'declinable Fd reaſon 'of Relationto either 
fatty, Or of Enmity againſt either party. 3 Or if they have given partia Couns 
4 while they were Judgesz Or if the Crimes be peculiar Crimes of the Crownz, 
"i vr of ſuch moment or difficulty, as requires the pleading of the Learnedei# 
R ; Lawyers 


| 694 Ms 0 190 89 6f- ICOT 2NC Wo 

Eawyets,, 9d deterftiination' of the” Ski/aiteff Judges, op the lille. Tet he + 
Advotntion is torhiveffedy that the Lords! may appoint Coniperent wr | 
pet and impartial Judges. And therefore they do remit fuck Cauſes if they MW 
be of Moment or Iarriczey, urdto the Juizice'Conrt - Or otherways name Dele. 
oats ini place of the Judges Ordinar, for thele particular Caufesremieted to them: 
But where there is a Colteghut Court, folong as there remains a Ynorum, againſt 
whon there 806 Exception 3 Fhere ought'no Advocation to be paſt, Be 

6, Fr were of great inportanice for the feourity of the Licges, if the timeot 
Citatfon aftd Execution, were derertminat iy the miatter '66 Crimes; For: four 
Courts catinot Judge in forme Crimes; Unleſs it be wrhin tlinee Suns, from the 
Commiſſion of the Crirtte. And the Law: Bavh ſecured the Lieges Movables, ang 
other ſmaller Interefts, that Execution may nor be done within term of Law 
which is iter days; How neceſlar'ther were it, that there ſhould be' a fined 
tire for capital Execotion of erimioe} Sentenves, or theſe of like impore, for ths 
right of parties, #nd for preparation for Dexch, and thar acceſs might be: made 
to the Privy Conncil totiop Execution, that the' King mighit give Pardon, if be 
found caufe, arid that the Juftrees and Ahelr Conjunds: might give theig Judg) 
ment, whether all things ad Eegally proceeded, ay is contamed in the critninal 
Proceſs,or that they might reduce the Sentence upon Nallity or Injuftices which 
were much more fafe and fre than the accotig Criminally the lnqueR. 1... 

75. The Ordinar Advocafion, is of civil Procefſes, in Matters which may be 
Judged by the Lords in the ſecond inftance. It was incroduced in place of 4p 
frets, and is a far more excellent Remead, 

8. Appeals were accuſtomed and in vigour with us, asin moſt other Nations 
but chore peremptor than int any Nation + For there was no time to Appeal, but 
inftritly at che pronouncing of the Sentence 53 And there was along train of ap. 
pals from Court to Court, and at laft to Delegats appoimed by the King, before 
the Taftitution of the Sefion, But of & Jong time there hath been no Appeak 
allowed, or admitted in this Kingdom 3 But in place of Appeals, Advacatiens 
were introduced, ſtopping and rethoving Procefles, not at the Humor or Fles 

_ frire of Parties, but by the Judgment of the Lords, thus, 

9+ The manner of paſſing Advocations, &, by Bill preſented to the Ordinar 
upor the Bills, and containing the Reg/ors of Advoeation : Which Bill doth not 
paſs of courſe, but upor! ſpectal conſideration of the Reaſons, by the Ordiau, 
and competent laftruQions produced 3; All whieh do appear from the Copy of 
the Proceſs craved to be Advocat, which ought to be produced, and whith 
tay not watrantdbly be refuſed by the Clerk of the Proceſs, -if required to give 
a Double of the Lybel and Mitutsz Or at leaſt there ought to be produced 
Fiftruthetic beating theſe Dupficars to Have beeh tequired, and either refiſed, 
or a Competent time propoſed by the Clerk to Tranſcribe them, And an Ioſim- 
tener at that titftte, bearing that a Copy wes not Delivered, Signed by the Clerk. 

It the Signed Copy be produced, Advoeatioh ſhould not -be granted upon aty 
Alledgance, bit what was Proponed aid Repelled 3 Otherways it would ev+ 
cut lie furiſdiQion of all /nferior Conrtss For albeit when Advocations arepalt I tin 
arid cotfic to be Diſpute, the Lore? thay remir $ Yer the Patty delayed hath BU & 
rhore ordinatly but the Proteftation-Motiey for his Expences and Prejudice! YWthe 
And if the Cavife wett remitted, there were too mach Probabilicy, that the lol YU WP; 
Hivt Judge would be too Severe apairft him who did advocat. 4nd ian ff 5 
Petſoris bþairift hon 4dvoritivns are paſt, will Refuſe co Advocat of Conlent, I (hiſt 
-* "Pirty will inffabifly infiR ict the principal Cauſe, before the Ole #-the 
nar. mags ang cos, ETS154 | WA :. 7 

16. For Evitihg thee Thtotwenicaicts; the Ladd of courſe grant Warralit Wilt 
es the Otdivat bi the Bills; t6 Diſeuſs the Reaſor of Advocation on the - Mair 


'\ 
i 


Lg 


5 Cn 5 OY OW UM. RS Gi UW ve CITY ” "FI -. OI —- 


I OT 


h 
n 
e 
k 
i. 
Þ 


Fgtt hot divElling within his Diltrift 3. which g je Notoul, PE RA 


fitted 0 the Jud ge aſe | geticrally But 


Eu ot 1 _ ELYIFTOEHESSHR,NRN 


o war 5-24 by 
* td : 
3»*b t / id 
L * 


g {JO IS Leg —_— OI? * "OY ak adi ai "SITY 
es, £ 23% E 1 I BS 7 4 hs x SIrE: A. Ri £ BR an £3, ts” + et - &t "YI = ? > 
” = ,< x * a Is 4 - ot | I 
% bs & - "4 * 3x EY - * "$4.1 PP, 0 d . 
*; 02>" ORE & BH mY hs $ % 
4 = - 5 <. s . 

J -> FY oS hy al + -- . hs P I 4 
- 4 I 
P » 

4 Co Y 


T the | ARVeitigr pals the 0 roy \ Ai 0 the cobrſe of the Roll : Acid 
geit the Roll 6f SuſpenſIVis add AdVBcitions, be nevet fo fir behind, 3s che 
I itf'of Ordinar AGioNs, » Ta ir Would be td preat a delay of Jultice; if the 
| — Hb behbved to go is the Roll. 

i. Ifno realon of Advocatioh wete ſuſtaitied;bit whit wis ſuſtained &; re- 
&; or where a Copy bf the Ptocefs was not delivered; Advocations now 
Would inake litele delay. But the pretenicevf linskilfullneſs in Procarators before 
}feriout Courts, and of parties being ubwillitig to propone Declinators. of the 
Judpes, Is the ground that other ' Feaforis of Advocation are admitted 

Mai h ſhould nbt. jÞ ſaltaintd,ſeing there is (tifl a Remead by Sitſpenſion, 
. The molt ordinar Reaſoit of Advocation, is, upon the oo wage of the 
: Which 1s Eleided by a Parties prorogating _ uriſdid1 10n by piophning 
ee wiitddue; pro poning Deelinators : . oy ihr ain _Jadicti e eſt Judicis 
Hori4: 3 Tet iFthie Detehder bropone Declitia ators with .bther Defences ſ- 
= will not proyogat the Jutiſticioti, but will be UnaRoga as a Vin- 
lication of the Defender, that he is not Eirgious. But oY the nature "of the 
Pefetices, the Decliniitor thuſt be firll Mk ve And if ii, be Repelled, it will 
Ke Relevant Re4iovh bf Adbocatibr the yer bfit be Notout 3 As of the 
Miter of che Procels be tidt diftt | e) Juriſu n of the Judg ez OrtheDe- 


oo filter Probation But if it be fticotipetenc Won! Ri to the Patties, 
Ah ruſt Have Probatioti; iF it be fiot hotours oponier, ou ghe: .to 
tis p4ta;ir,. inftatily to vetity the. faite, by the Oath Me i Party Fo the tic 
/ of the Judge, or by Witheſſes teady to prove; Whi will no ( ber {1 7 
tnzout; Becdiſe it Being 4 Dilator defence, FO be inftaiily verihie 
Af Witnelſts withour Citation werent ddhiirtd, that juſt defence [6 
te proven, though itbe mitter of Fa& probable by then. 

The Relation decliding heFudge is the fartie with che Relation declining 
bifar Lotds of S$&Mioti - is 1 Rely rH to Utes 3nd Aunts, Ne- 
vor Nieces, by Cottan ty4 But as toAfﬀthity, otily toBrbthers and $i 
ks inc & Good ke lai two Sitters, or Good: filters _— 
\ Brothergs: it 

: tt. ;  Dectinatute a 47 En, Mr itfo Key verified; 999 wy 
Tits it bet beige + proven, the 

inſt nl be particularly Condeſce je VP ut pon ; Heb may ckeka 

00x & Judge, by Wilt, oh! by Witt Do fot Cited befo Ne, 

vt5$5 Gar next Reaſon of Advocation isthe J dges- ters heCauſ le rif 1 it 

Daftruact that fovet Colftmileth Cauſat#, hiv hg. 2 In the fame Ircum- 

ances depending before another Court 3 Which alfs r be toflafitly Verifi- 

- aficefabd, This is not a reaſon of "TTY but of S»ſpition of pre- 


34 \The fourth Reaſon of Advotation, i: theExdmprion of the Defender from 
m Court; Which ſomg have bined ne way F.of, AQion, upon {frequenc 
Wot Injuſtice;Or o:hEfvayt by £Zelopriv tpoti PHelleadge, as the Members 


ahe' Colledge of Juſtice, are priviledged. by Statute. Hay in no 


+ Parris to e ottitt Defehices, they ig Feturti to their Ex 

by, 7. The palrecon of Advocatipti;igg. i . port pi C Fre rh atid Imp ce ef the 
Hiſt , vif Keodie to 4 Competition c wy x it RiguG, 9 or to A {qFthe 

{4 tie Nulfry of Decrtets: For iferiour } Judge, ive hot, ÞO wer of Re #fion ; 
hg the Colminilfrs of Ediabirgh;,whocan Rees Cp immi! ls ecrects, 
nn Jadg of nlp ity, who.cati DO th Lets of other Judges of 
will n6t exclude fan) 8 OfDragina iginal Writs, as wa 2 

Wikwifis bt Defigaation an T as 1h rior Co burts caBnot 

A neichet canthey it inproe aty Vir, ch bein proper to the f ords.cliber 


by 


by Certification, or-by Probation of the F orgery, which uſes to be remitted tothe 
Criminal Court, if theLords infli& not a Jefler Puniſhment, than that of Fo 


18; The fxthordinarReaſon of Advocation, is, that probation appears a | 


Requiſit ex 2ob3l; Officio, which is not competent toany Inferor Court: And there. 
fore where thereis Keaſon to give AFs before Anſwer,for adducing Evidences on the 
part of one party or moe, from whence the point 19 queſtion 1s to be inferred; 
It is a ſafficiene Reaſon of Advocation: As if old Bonds be quarrellable uponCix. 
cumſtances orMatters of FaR,to prove their payment, or Retiring,Or ifMatters of 
Truf# be in Queſtion 3 No Inferior Fudge can can uſe ſuch Probatiqn, 
19. After Litis-conteſtation, there isno Relevant Reaſon of Advocation, ex; 
cept upon 1niquity.in the material Juſtice of the Cauſe, by ſuſtaining an Irrelevant 
Libel, or an Irrelevant Defence, Reply» Duply, &c. Or by Rejetting a Rele 
vant Lybel, or repelling a Relevant Exception, Reply, Duply, &*c. Or by De 
termining ah incompetent manner of Probation, which muſt alſo be inftrugy 
by a Copy of the Proceſs, as a foreſaid, Or by Inſtruments for not obtaining! " 
- the ſaid Copy Subſcribed. j 
20. There are three ſtatutes limiting the Lords JurisdiQtion in 4dvocatian, 
The firſt is inthe end of, c, 39 P. 1555, Anent the warning of Tennent jp 
theſe Terms: That yo Advocetion of Canſes, be taken by the Lords, from the Tudu 
Ortinar ; except it be for deadly Fead, or the Sherriff principal, or Judge Ordingh 


nark 
party, or the Cauſes of the Lords of Council, their Advocats, Scribes, and Memgy, 


Which tho it appears to be general;yet being an Article In theAR forWarningof 
Tennents,it is not to be generally extended,but in the Advocation of Removing 

Andyet even intheſe 4&ions,it is in deſuetude in ſeveral Points, which by cuſtoa 
are ſuſtained ; As if the Deputs have Intereff in the Cauſe, unleſs the pringpd 
Judge'fit, or another Deputz Orin thecaſe of Iviquity: Bur the Zords uſe toys 
der that Advocations of Removings in the Vacant Time, be only paſt by thre 
Lords met together, The ſecond ſtatute reſtraining Advocations, from comps 
tent Judges, is, where the Aion is for Summs within 200 Merks, or wherennty 
the Inferior Judges are by Lawexpreſly appointed to be Judges, c. 9. P, 1664, 
Which is to be under ſtood, where the Inferior Judgesare by Law appointed 
- beproper Judgesz As the Commiſſars in Gonfirmations, and Divorces, Ye 
even in thele, In#quityis a competent Reaſon of Adyocation; The third ſatute 
limiting Advocations, is, c. 16. P. 1681, FPhereby Advocations are excludedii 
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Cauſes intented before the Admiral, even upon [ziquity, becauſe of the neceſhr [ oth 


diſpatch of Cauſes before that Court : And therefore they are only Remeidable by 
Suſpenſion or ReduTion, | ; | F 

21. There is no neceſſity to offer a Tenor of Advocation, Becauſe it is 

Q, 


formly obſerved amongſt the Writers. A 
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TITLE XXXVIIL 
Pzeliminaries of Pzocels. 


E have now gone through the ſeveral kinds -of Adions, which ky 
d preceed Litis-conteſtation, and Decreet; after which only a8 | in 
| ons preſuppoſing Decreets do remain - Such as ReduGions of De Bp! 


creets, or Suſperfions thereof (under which are comprehends 


Suſpenſions ſuper Ceſſione Bonorums) Diligences or Executory Actions, as Inbibith q th 


' on, Arreſtment, Actions for making arreſted Sums forth-coming, and Adjudice 
- 60s, Wecome now toconſider AFions as they become Proceſſes: That is, 


| they receive further Progreſs by Seritences Interlocutor or Definitive 3 So that ber 


 Atfion, though depending, is not yet a Proceſs, till there be an Interlocutor® 


Ly 


TT 
S ”p 
, 


A 

"8 
LEPES : 
£7K 
FED 
—_ x 
- 


w : : 


_ o "% v : _ 5 Fo 
. I; « - EY” "IT b fn dens ls te ae — WT 2. =y Py 
RESINS - Þ =, 6 "+. 4 4 » 2k of o P M er 0 6 24. wat” Mons C* 6 x mn nd -P...- {ns 5. - =y . WES. 
A RE ER i _ ON "2 Pts. 7 Re 6 th” Sk Ls, 3 ord. OT 9-a att ade | ls , , [7 TIRE Oy & os l = 
5 " J a Dy 3a ts y F.4 Ns ; <g + S$% $3. On EIT IS 7 IT bh 4g > "RX y w3/.-* « , . 
- ©, oe Ex F) ; _ > 23 » 0 ** py , 04 AE. + PART 4 RoW. ow. ies 7 = 3 b %. Fb.y 2 ” OY 
SYS - > U 4 ; : Fd by : » 

. i. f % > k Fees #4 þ } - oY , » 
E j |. < 1 4 "IF; > - F) $ o Fu. f 'F < pF« Y 
- Y e # ; : = : R \ " IJ 
p * : by L "A. g » Xx 
h } $3.45 - _ . S + {| b , 
«* 


Sit... Yet-the Summons with/the InſtruQions thereof, either for-the Title 
"pee or AFie2; or for Probation, is called a-Proceſs 3 albeit properly it be nor, 
atil-an Interlocutor be upon it: For the firſt:defence, and the moſt general in 
f Actions, is Dilatory, in this form, No Proceſs forſuch a reaſon 5 Thats, there 
n be no further Procedurein favours ofthe Purſuer,whether by an Tuterlocutory 
Kntence, or by a Decreet, | 
2. An 4Gion importsmore than aCayſe, viz, That there is a warrand granted 
tacite Parties, which ſhould not be granted, unleſs the grounds of it be Rele- 
2nt+7, e. ſuch as being proven, would infer the Conclufion claimed : And there- 
fre Adions which have a fixed Form go of courſe, and are exped by the Wrz- 
w.to.the Sigret, .as they were before by the Brieves out of the Chancery, which 
unqueſtionably Relevant. But when they proceed upon Bills, it would be 
> laborious atask, . narrowly to conſider what - Bills are juſt, Bur they are 
Gof:courſe, periculo petertium, Except inthe caſe of Bills of Advocation and Su- 
zenlion, which paſs.not of courſe, but are read before the Ordinar,and paſt upon 
wolideration, if the Reaſons be Relevant, and have competent Inſtructions, Yet 
Warrand for citing is not properly an A&ion, till actual Citation be added 
lereto::: For a Summons is ſo named 4 Summonendo, becauſe it Advertiſes the 
aty to-appear before the Judge z and a Citation is 4 Citando, becauſe it Haitens 
te. Defender to Compear, at the Term contained in the Summons, Bur feing 
te Defenders may compear any moment in the hour of Cauſe that day, they are 
at called till che next Sederwnt day, or any day after 3 ſeing Summyns bc fore the 
ads are with cominuation of days, which laſterh for a whole year, Yet lo, that 
te Defenders are not obliged to attend all that time: For they may produce 
the Copy of the Summons which they received, the next day after the Term, of 
day thereafter within that year, and thereon crave ProteStation, Bearing, that 
ano the Purſuer inſiits not he can have no Proceſs till a new Citation: Bur be» 
ple the Purſuer needs not then be preſent, ſeing his Ad vocat can do all that is 
then needful without Informationg The Defender gets no Expences or Prote- 
atiog-money,upon the admitting of ſuch Proteſtations. And if any Advocat appear 
d produce the Summons, the Clerk maxks upon the Margin thereof,the Purſuer 
nd Defenders Advocats, and Ce hr Defenders to ſee the Summons, Exe- 
ations,. and InſtruQions: . And though none appear for the Purſuer, the Pro- 


ation is not admitted that day, but the Summons is called the next day, with 
Wlhification; And the third day Proteſtation is admitted, and extratcd :- which 
'bmerly was paſt of courſe by a Clerk, but now mult be Signed by the Ordinar. 
- The Executions do ny bear, that ſuch perſons were Cited to come 
at, "day and place within contained 3 Becauſe, Executers of Summons, adventure 
f to determine upon what days the Citation ſhould proceed : And therefore 
&Defenders Advocat ſhould not call upon the Copy, to obtain Proteſtation, 
WMthe competent days for ſuch a Summons be paſt, bf which formerly. See Lib, 
T#.3. $- 33. But if the Summons be priviledged as to the days of Compearance, 
eterm may be Six Days on this ſide of Dee, or Fifteen on the other, - | 
4. When the Purſuers Advocat produces the Swawmors , to exclude the 
. © Biotcſtationz; The day of Compearance is oft times left Blayk, that the Purſuers - 
wich I Advocat may fill in what day he pleaſeth; bur he ſhould not fill up a longerday 
\& | 9p _the giving the execution, than the Law requires: For thereby the Defender 
Ds Ewold be oblidged to an uncertain attendance 3 And therefore he may crave: the 
dE Kampetent day to be changed, asit ſhould have been, which the Clerk may do 
ith Abe calliog ofit, | | | | Lbtes 
cats | | tA theProceſs is:given out with the day:of Compearance Blanks, And 
il B®9.the Defenders FW ni he one the Blank, ormake it to,a wrongday, It may be 
tao Winded at the Barr: Secing, there is a Rule as a-forefaid, which upon neither 
x + &.hould be transgrefſed, and: it deſerves:no new;fight upon that alteratiqn, 
ponlſ}-$ If there be mapy Defenders, ug ſore Advocats, The Clerk marks the 
Wb: pro. 
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proceſs to be ſeen in ſuch an Advocats houſe, who is anſwerable for the reneng 


it, And unleſs the reſt come tohis houſe and adviſe, he ſhould ſend it with aiew 
vant to be ſeen in his hand. But the Purſuers do moſt prudently, who caule take jt 
up, and give it to the ſeveral Defenders a part. 

7. Before the Regulations, there was great contentior! and trouble to the Lo 
anent the getting back of Proceſs,and concerning the writs in the Proceſs : Buy 
by that A&, the Purſuer ſets down an Inventar of his Produttion, and up, 
_ derita Mizut, bearing Given out by ſuch an Advocat, #0 juch an Advocat, ſucha 
day: which being ſigned by the Out=giver, prevents all queſtions about the Pro. 
dudion, and the time of Returning : which 1s now'little Ccontraverted, becauſe 
the cauſe can not be ſuddenly called, but muſt come in by its courſe in the Roll; 
whereas before the Regulations,it might have been called the ſame day on which it 
was returned-And this Inventar of the Proceſs is a great ſecurity for the Writs prg- 
duced, which the Defenders Advocat is anſwerable for; ſeing he may refule tg 
take in the Proceſs, If the Inventar anſwer not the ProduQtion, This Inventar is al 
a mean to inſtruc what Writs came to the Clerks hands; whereas before the Re. 
gulation, there was no remead for recovering Writs but the Oath of the 
Receiver. | | 

8. When a Proces is Returned, the Advocat who Returns it muſt write thereon, 
Seen and returned by me, and ſign the fame, But it upon inſpeQtion, he find his 
Clients not concerned, he then writs Returned, as n0t being for the Defender, and 
figns it. And when ſeveral Advocats compear,for ſeveral parties ; they ſhould all 
write their Returns upon the Proceſs when they have ſeen itz whereby at calling 
of it in the Roll, they cannot pretend they have not ſeen it, as oft times they do, 
and delay proceſ:,nor can they diſclaim their appearance afterward, L 

9. After a proces is Returned [t may be offered to the Keeper of the Books of 
Inrollment, upon any Saturday, at the hours appointed ; and the producer,may 
then ſee it inſert according to the Dates of the Returns of theſe that are orka 
- «d that day, in the Book that is proper for that kind of Procets: For there is6ne 

Book: for Superſtars, Advocations, Removings, Ejedions, and | Recent Spuilziy, 
whichare to be called upon T weſdays, and Wedneſdays Weekly; And another Book 
for all other cauſes, Except concluded canſes, which have a particular Book for 


the Inner.hogſe* Ard there is 'another Book for ions to be diſcuſced inthe Inny, 


heyſe; Yer theſe Actions mu't firſt be inrolled for the Onter- houſe, and are there- 
after inrolled for the Inzer-houſe, Not by the Date of the Retwrar, but bythe 
great aviſendum made in the Outer-houſe 3 As when great Hviſandum is made in 
the Outer-houſe tor diſcuſſing the reaſons of ReduRion of heretable Rights f 
Lands or Aonualrents, after the produttionis cloſed3Or in probation of the Tenorf 
of writs deſtroyed or. Loft,after the Adminicles ae diſcuſt 5 Or in Eefiones Bonorun 
Or for determining of any poynt, which upon report from the Outer: houſe, 'Ti 
Lords for 5ts ]Jmpertance or [ntricacy, bave ordained to be heard in their owt 
preſence. Y<t te'ore it be inrolled, the Lords 7 preſemtia may call the Cauſe 
then in Debate, while it is Recent in the minds of the Pleaders, and makes 10 
uricertaln attendance 3 which can not extend to more, than a fingle point at onety 
Butif once the czuſe be inrolled jn the [zneraboxſe Rol1t can not be called again 
till it come in, in its Courſe,  - ©" 
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T0. The Execution of Summons, and all diligences, was of old done by the mt 
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Sheriffs,while proceſſes proceeded upon Lrieves out of theChancery, as they doyet 


execute theſe Brieves which remain. But ſince the inſtitution of the Colledge of anc 


Juſtice, tho any Perſon was ſufficient to :xecute Sumons, wherein there was no; ile 


ſpecialCertification ;yet theold ſtile was fo far retained,that the Sammons arefſtil 
diireed' to Sheriffs is that part. ſpecially conſtitute by theLords, for whoſe name the 


is a Blarklett to befilled up by the Purſyers at their pleaſure. But if the Ca Ta. 


tification in the Summons be, that if the party Cited to give his Oath appeat' Won. 
not, he ſhall be halden as if he | did Appear and did Confe(s the verity of the a 


Points 
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" W dbiots referred to his Oathy Then the Execution muſt be by a Meſſenger at 
+#:, againſt the party perſonally apprehended : Unleſs the party be out of the 
—_— For then the Meſſenger muſt execute the Summons at che Merkat-Croſs 
of Edinburgh, and Peer and Shore of Lieth; Andin either Caſe, the Summons 2 
muſt bear the Certification #0 be holder as Confeſs. The reaſon: of this Certifica- = 
tion, is,” becauſe Edinburgh is communis pairia, and every provident Man is ſup- - 
to'have an ordinar Procuratoy there, who may take notice of publick Ci. 
mions at: the Croſs 3 And when the Proceſs is called, if he be ſtill out of the 
Countreyghe will either get a long Term, or a Commiſſion to Depot. 
+11 If parties be Latent, Vagabonds, or have no domicile, or.if they dwell ot 
haunt where there is not Twtws acceſſus z The Summons bears fpecial Warrant up- 
aothe notoriety thereof, co Cite them at the neareſt Merkat Corfs to the places 
where they dwell or hauntsto which there is ſafe acceſs, Wherein there may be 
Certification to be holden as confeſt, as againſt Perſons out of the Countrey. 
12) The Executions of Summons, do properly ſignify the '4#s done by the 
Fxecuter thereof But becauſe theſe ARs are expreft in the Atreſtation of the 
Kxecater, | that Attefation is called the Execution, or the Indorſation, becauſe the 
(me uſes to be written upon the back of the Summons, Theſe Executions of 
dd were called * the Rehearſe of the Summoner made 'in Court by Writ, or Word, 
king ſufſpcient Witneſſes of divers Baronier, Who ſhall Swear in Court, tht they © 
,. Saw, and Heard, and for Witneſſes were tane, where the Summo- 


ner: wade the Summons, &c. cap. 113. Parl, 1429. And thereafter Ex- 
ations ' of Summons, did only require that the ſame were Stamped or Sealed 
by.che Officer z Otherways to make no Faith, &. 33. P, 1469. | The Signet or 
Sexp-muſt have upon it, the firſt Letter of the Executers Names or Surname, 
arſome- other thing that ſhall'be univerſally known to be his Signetz c,:74, P; 


49, . The reaſon hereof was, becauſe at that time; few Executorscould write. 
kuhete notice was taken what was upon. the Stamp, and any veltige of a Stamp 
inold Executions, was ſufficient. But riow, all Zxecutions muſt be ſubſcribed by 
teExccuter, and by the 'Witnefles, fo that there is no neceffity of a Stamp, for 
merever'the Executer does ſubſcnbe' and deſign him, 1tis more'effeRnal 
tin'the Sramp - Forthereby there is a better mean to improve the Executions, 
tan-by the Stamp. c:4- Par686, IE 
+13. Executions of Summons are of divers Tenors : For if the parties Cited be 
jerfanally Apprehended.z-* Or if he be Cited at his dwelling Houſe 5 Or atthe 
Merkat Croſs neareſt his Dwelling or'Haunt 5 Or ifat the Merkar Croſs of Edin- 
kg, and Peer of Lieth, as out of the Countrey , | The Exetutions muſt differ 
ardingly. | But in all Executions, the ExecutersName and Deſignation nitiſt 
Kexpreſt; & rhe Let#2+ which are bis Warrant ; AsalſotheNames and Defignati- 
Wobthe Partics Purſuers and' Defenders muſt be expreft, ani Hot related'ge- 
erally, .as they uſed formerly to bear only , the Perſons within-written: cap. 6. 
Trl 1673, Yet if the Executions be written on'the:back oftheSurmmons;* and 
Wfin-Scheduls a-parts:Though the Execution bear but the Perſons within«wiitten 
Sierally;. it may ſuffice}! / The Executions muſt alſo bear the-d#y'of Comnpeat- 
Ieez- which is ordinarlylefc Blank; till the Summons be called;#5 hath been faid. 
They alſo:uſe to/bear the place of Compearance at Edivburgh,or wheyeit ſhull baypen 
thlords' 20 be forithe time: Becauſe of ald theSeffion had no fixed place; But being 
aw fixed, the mentionitig of 'the place is' not neceſſar,unleſs the Xing ſhould com- 
2nd.cheSeſfior to fit elſewhere. (| 7 90 as 50. 
{$294 The days of Coinpearance atfitft were' very long, but were 'ſetled to 'be 
livert) one days Warning, cep;'6, Parl. 1466. which is tobe uriderftood of the 
un Simmons; .For the ſfeeord Sammons is upon fix or fifteen days.-See$ 3: hoc.. 
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Je 8. Burt Executions at the Merkat-Croſs'of Edinburgh and Peer of Lexh; muſt be 
at 00 -Gaxty days-for/\the:firfi» Summons, -and fifteen 'for the ſecond, Bur ſtcond 
e I acions | againſt Partis | within 'Edi-bargh, * or | the Siburbs, paſs up- 
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on twenty four bours, Priviledged Summons are ordinarly upon {ix days,., 
2s to this the Lords made an AR of Sederunt of the 21. Fave 1672, of whichyy 
have already ſpoken, Lib. 4. Tit 3. $. 33. The Executions mult alſo bear, fe 
the Cauſe, tothe effeF, and with eertification contained in the Summons. I 
5. Executions of Summons againſt Parties perſonally Apprehended, muf 
bear ſo: Andit were very fit, that they did bear the place where, which wal 
be a mean of l-probation, ifthere were ſtronger evidence of the Parties being + B& 
libi,Theyfmuſt alſo bear a Copy delivered,or ar leaft offered and refuſed; WhichCopy | 
muſt be Subſcribed. by the Executer thereof, 64p.1 39. Park. 1592. The giving ofa 
Copy is the moſt eſſential part of theExecution,which contains all the otherPayny 
which uſe tobe expreſt, and- may ſupply the defe& of them, eſpecially whey 
the Party Cited is perſonally 4pprehended 3 Burt in other Executions, the may. 
ner of leaving the Copy is neccflar, and. is pteſcribed. by cep. 75. Parl, 1540, 
Bearing *that if the £xecuter cannot apprehend the Perſon, they ſhall pag 
<the Gate or Door cf the principal dwelling Place, where:be aQually Refde 
© for the time 3 And there ſhall deſire to have entrance, and ſhall ſhow theLe- 
* ters to the Seryants of the Houſe, or -other famous VVitneſles, and offer the 
© Copy thereof tothe Servants;Butifthey zefuſe,be ſhall. affix the ſame upong 
* Gate or Door, But if they get not entrance,they ſhall firſt knock at the Gatear 
©:Door fix knocks, and ſhall Afﬀfx the Copy upon the ſaid Gate or Door.:Thek 
knocks are not 40 begiven. if there be acceſs to the Rooms,--where the Servay 
are. . And certainly the giving ofthe Copy to the Wiſe or:Bairns, is _ 
Qual than to Servants, But theſe who deſign toſteal through :Sentences,with 
out lawfull-Exceutions, do either giveno knocks, or not ſuch audible knocks, 
as. may be heard..in'the Roumsof the Houſez And ſometimes they cauſe cany 
away the Copy- after they have-affixt it, whereby their Executions will not- only 
be.a Falſchood, but a Forgery. | 2] 
—-.,16, All Executions at Merkat Crofles, or at the Peer of Lieth muſt be by his 
Jengers, and muſt bear his-going to the Merkat Croſs induc time of day, when pegs 
. ple may take notice; And before he read the Summons, he muſt with audible 
: VOICE, .Cry three: Ozeſſes 3 The defign whereof is to convocat people, 'to-bearand 
_£ve,actice; And then he muſt read the Letters, and; require the Witneflazbs 
ing preſent ; And muſt affix a Copy upon the Croſs ar'Peor. All which muſtbe 
.expre(ſtin the Executions: - ih'3; Ta | | A oy p 
';L7. Before Executions were ſubſcribed by the Exeeuter and Witneiles 3 | Mamo 
ObjeRions were made againſtthem at the Bar, (the Purſuer: was - allowed to. Mays 
mend the ſame, ; .ebidirgthereby as true'y + Which” cannatibe now:dvne, Y. WA. 
;an;Execution be once produced, another Execution of aidifferent Tenor willnet Mika, 
be;admitted, though ſubſcribed by the 'Exetuter and- Witneſſes :© Becauleith Maj 
. notlate'to Fix [the verity of the Execution: _ their Memoryz And therefave Wind; 
the Executer and Witneſſes ſhauld Sign the Executian whe: it is done. +: Mm 
.2:18. .lnall Summons, theremuſt be Purſuersone.or:moe 5: And Defenders oe Bihy.. 
OEOce: There muſt alſa bean Aﬀive Tith of the Purſuers, and':a-Paſfve' Tith Bin 
'of the Defenders, - expreſt oriimplyed. And iftheſe Titlesitequire W rit, thefune Bug, .. 
malt be produced before:Decxeet. The | Adive 'Tidesyimuſt- be Ancerior cothe yp) 
| day.of Compearance ; At feaſt, before-calliop' of tlie ProceGin preſence of the Bije;e: 
_ Judge- Tet in dcorfſory' Titles, the Fudge will allow them tobe prodiiced i If 14). 
proceſſ.z 'As.yehed :; an Heir purſues for: an-beretable:Debt, and claims likewiſe Mizine 
- 2J gone ——_ he muſt Mn his ZetonriasHeir 53 But) he may 't®- Bn. 
_ firm the Annualrents,and produce the Covfitywation,: cxm:Rroceſſu, It che Pullcr Mice - 
expect a Decreet withoue {.#3s-comteſtation; He-muſtrinfteact” the" Poſſroe'T; UK 
whenzthe.Procels is called þy the Judge: - But if hetake a: Termto prove, 'ith Blige 
ſufficient toprove the Paſſive Title at/that Term: i + 3 2: 4 1: 2M 
 - 19. eAGive Titles are either Original, or by Brogyeſs-:' Ori, 
the Kightis originally in the Purſuere. But Titlesby Progr 
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prv ” _ Heirs, 'or Confirmation 6 Executors, or Alfa enations,,.or Tranfla® 
or Gifts to Donatars, or Diſpoſitions vojuntar or judicial, or a Collateral in” 
@ from whence the concluſion of the Sutmmons is juſtly and legally inferred. 
d, ; Paſo T#lesare theſe, - wherein the Defenders muſt be Paſſzve 3 Either 
gdecerned to pay or perform, or to ſuffer, permit, or not Repugn3 
in all Declaratory ARions; wherein Parties Cired muſt not binder the. 
þ& ofthe Summons, except be way of Redudion upon juſt reaſons, 
- When there can be 'no ſpecial Deferider condefcended on ; Citations are 
Þ d to be atthe Merkat-Grofs, againſt A! and' Sundyy ; 3 To the effc& that if 
a have Intereſt, they may appear and deferid. And in ſome Adions, Citation 
p be upon the ground of the Land, and a Copy left there ; VVhich-is alſoto 
we notice to any Pofſcfiors, that they | may defend, Tea +] any Other have [n- 
(# , though neither called' generally nor ſpecially, and that Intereſt be evi- 
Wntfromnbe Proceſs, orotherways be produced; They will not afily be ad- 
iced todefend, but to Compet and ctave preference, 
Ki + In Summons Cognitionircauſa,the Apparent Heirs mult be called, though 
jave Renounced to be Heirs, And they are called in Declaratory Actions, 
oy Nhey be not entered, And likewiſe the neareſt of Kin, mult be called 
: pmons Cognitionis cauſe for obtaining Confirmations, if the Debt be not 
, that the Purſuer may be confirmed as Executor=Creditox. . And Sum- 
þ of Adjudication proceed againſt a_ Heirs, 
z. VVhen Pupils and Minors are purſued, their Txrors and Curators muſt be 
 it-will ſuffice thar they be Cited arthe Merkat Croſs without Naming 
, but only that the Minor is Cited with his T#tors and Curators, if he any 
w for their latereſts. 
' . The Paſſive Titles by Progreſs, are; As Heirs, Rxecntors, Wives, Bairms, 
lyyers; Or as behaving as Heirs,by intrometting with the Heirſhip. Moveables, 
Rents of Lands, or the Stock, or Antualrents. of Sums, . whereynto they 
thy-have Right asHeirsz Or by Lacrative Titles after contraWing of the Debt in 
eſtion ; _ -- —_ = gg y ons we $rrr5 rh Defunds, - All theſe 
al Titles AFive Paſſree, arelargely of t eſe 
"23s The implyed Titles: ate oft=tirkes ith bt. rit .; *: hus. in. aftoners | 
It, the Purſuers Titles, a Creditor,” atd the Deindani 15,06 Pro which 
eds -2 be fo expreſt : | But in" Pr Titles they inuſt be mare particularly 
are Rickperually the 4S5ve Titles a: baving. right by Progreſs, or as voving good 
offe 1siereſt to purſue 'the Attion. - 
' Inall Summons theremuſt be # Certific Certification peel or implyed. Jo rad 
fi ations,” the fame mult be expreſt : And other rtifications are but  gene- 
ah apc -As that the Bird; wi proceed} todo Jufice, .. Which is  fuſficiently.. ex- 
juſt whe IcheSdinmoth bear with Cervification 8cc. - 'Dr though no-Gertiication 
| h h mtioned, yet it isimplyed; whenthe Summoris bear to Cite the Defenders 
rand ſee it found and declared, orto hear and ſee the Premiſſes. verifzed and prox 
k and thew Decerned: For chereby i it is implyed, that the Ly will proceed 
Me Juſtice- againſt then, aswell when they are contumacious in not APFEarDgs 
When they d6 appears;Or when Partiesare Cited to Depore, it 4 the Cer- 
[' Wea Dn, of being Holden a: Confaſf " | $3125 
WY an uſefull poynt in the 'Law of this Agog, tha WF Wo 
bn oc # todo Juſtice, penn ons won pear Dat, 
-Aridthat becauſe. of thatr chobdin nd the! FFOre4t Wes 
wel ; hare Purſuer refersany Poyne'to the VEN Oath jg 
far-asſhall not a by VVrit ;-"He will be 'bolden asConfeft... And v7 
i % rſuer purſue for; 1707 ofany Prit, the! [oral "ll uh, 4 if the 
{tbe not produced, it ſhall be holden and repute: 43 Felſe and Forged 5 And 
=| ref " ecan-never be made uſe of agaiiiſt that Putfier, his Heirs and Succeſlors, 
| *Caſe only. Orif the Purſer prodnce VVrics to inſtrutt his Summons, 
-08 tarde will adviſe the Summons and Writs, . and Decern, asifthe Defender 
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did appear, Or ifthe Parſuer Lybel Relevantly, the Lords will affigna Tay F.. 
to prove. Upon all ſuch Proceſſes, all Execution proceeds, as well asupon: » Be” 
creets wherein the Defenders have Compeared, But if the Relevancy or Proj 


tion be dubious, the ſame is repreſented to the Lords before they give Ada hoK 


Decreet. 4nd yet in the ſccond inſtance, they will hear the Parties thereupon, MT 
it theDecreet had paſt of coxrſe;But they ſo adviſeProceſles in abſence;that Defy MF 
ders be not put to trouble, where there 1s no Kelevant cauſe,albeit they be abſene 

The Law of many Civil Nations, hath been defeQtivein this: The Rowens giz ** 
ſeldom ſo proceed, but ih Pofſeſſory Judgments they, put the Purſuer in poſleſſion, Wu 
much to the ſame purpoſe as we do in ſingle Reductions, wherein theimplyey 
Certification is, that the DefendersRights ſhall be reduced, Ay and while they bs 
produced; Whereby the Purſuer injoys the Fruits till he be pur in walz fide by +" 
ReduRion, and by ProduQion of a better Right in that ReduRion'*:' And they WW" 

| fore the Rowars did Compeil Defendersto Compear, and did give Warranty ey 
the Purſuers to bring them by. force before the Judge, which ſometimes thiy WY 
might do without a ſpecial Warrant: But that is not inuſe withuss £5 being the 
occafion of Reſiſtance and Breach of peace, | Likewiſe the Law of Exglandgive 
no Judgment againſt Defenders abſent, as tothe Cauſe: (but only gives anOw- MM; 4. 
lawry againſt them, whereby they loſethe benefit of Law till chey appear) Except Wt..* 
in Caſes of Treaſon, wherein they proceed to condemn Abſents; Bat give they W;- 
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| 29. By What hath been ſaid, it will be evident what is the reaſon ofthe Nui "19 
Certification, viz, That thereby it is madeknown tothe Defender for certain,” S Þ al 
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"Bs Judges will, do. againſt him, if he "do  not' Compear. 

go. Formerly,Summons were contined,and AR & Letters granted for a ſecond 
"Wiation, till by cap.6. Part, 1672, It was appointed, that in ſtead thereof,there 
ld be two Dyets in all Summons, which before uſed'to be continued. - Sun;- 
y00s Were not. to be continued which were i#ftantly proven by Writ. Bur if they 
vere to be proven by Witneſſes or Oath of Party, they were to be continized ,and 
6required two Citations. © The ſecond Citation may not be made till the Terni 
JCompearance in the firſt be paſt. 
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TITLE XXXIX. 
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T1 zocelles in ſofaras Diſcultwithons Litis:conceſtation; 
4 T. E come now to the diſcuſſmg of Proceſſes, wherein the chief 
[ y 'duty of che Judge, and the intereſt of Parties is concerned 3 
rl For what was done before, paſt for moſt part of courſe. But 
| 9 now the Proceſs is conſidered, as it is called before the 
* Madge, to determine either the Relevancy or Probation, or both,” And here isto 
ſt xexplained, the diicufling of Proceſſes without Litis-comeſtation 5 Which fre- 
L wently occurs, And inthis, our Forms differ from the Rowan Law, in which 
Koſentence could be without Litis-contei7ation: For by that Term, they under- 
! hood the Purſuers deducing his Cauſe before the Fudge, in preſence of the De- 
der, who had power to Anſwer and Diſpute if he pleaſed, there being no 
Inthce in the Cauſe till the Defender appeared 3 And therefore they by Litis- 
Wetation, and by the Erymon ofthe word, underſtood the parties Contraver- 
lor Conte5ting ina Plea, But our Law underſtands not the Term in that 
liſez For by Litis-conteſtation, with us, is meant a Judicial A& of Proceſs, for 
wring ſuch Poynts by either party, as the Judge determins to be Relevant, 
Ihe proving whereof, or the failing in proving of the ſame, will give a Decreet- 
lndemnator or Abſolvitor, without further Diſpute on the Relevancy,or mane 
12. rot Probation (For both are determined by that At) Unl:fs ſome Poyne 
 - Weewergent,- or ew come to' knowledge before Concluſion of the Cauſe. 
4. By ARts of Litis-conteftation ſometimes one, and ſometimes both parties have 
lms admitted to their probation, And therefore. Conteftation of Pleas with 
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to be underſtood by its Er9mosn, - importing a Warrant foreither, or both 
ties, to adduce ConteFes, and Teftes by their native Signification, com- 
rlltends not only Witneſſes, but Writs,-Whereby parties teſtify 'the Truth of 
- Wines contained in the Writ; as well as'by their Depoſitzons, Inſtead ' of this, 
i» an, the Ezgliſp uſe the Term of joyring Iſſue; That is, of ſetling the Poynts, 
\Wilercupon the /ſze of the Proceſs will follow. | | 
$1] 4, Proceſſes with us; are ſaid to be-diſcnſt, when the Relevancy thereof is deZ 
4 {mined : For the whole office of Judges is in determining the juſtice and 
lia of Pleas, or the poynt of Fa#, and the poynt of Right ariſing from that 
ot; Ex Fago enim Jus oritur. | pe ws | 
as 4. The Evgliſh docommonly join the Poynt of Fa and Right,” and. ſo allow 
þ Wilneſſes for either Party upon any poynt” they think fit, and then judge what 

-wWmof Right there ariſeth from the Fa@'proven by either party. "Our anti 
Mt. Caltom did not allow this way in any caſe; ' being Tenacious in this Axiom, 
as We probatur quod probatum won Relevat, And with very good reaſon 3 That 
fey ple ſhould not be put to the trouble and expence to a duce Witneſſes, before 
if if were determined what poynts would be effeQual if they were teſtifyed; Beſide 
Ft Obs ſhould not be taken in vair. And therefore 2 great part of our De- 
F pr lawere, which ofthe parties ſhould have theBenefit of probation, 'or be Bur- 
hat n dto prove: For ſometimes itis a Benefit to have the choice of the w—_ 


9 4 | | 


= SS” as IE os < OTIS . JE." PTS ERIN IRS "Ot + F414 F 24: _— iy 
k 7.07 7 Au 5 eral A. - IF Wot He ate 2d OT nb; EC EIINE, gen CET E od P ce th : EIS ax = + 
$ Fr DET IO TI LOT I % 44. 459. 26s. 1 © ct. rk x7 ws iN 4 IM WG: 15 Eb op "RR Rs 3 , Ko OSIEP Et ae . 
o E : D * - , %s. V 2 - ; - "# FI Ln ACS * © v7 OP 
bn . ; . 4 E © K- 5:3 * 
: by _ s m «Se We . - VE : EIN 0 
, l p F br : %s - 
[4 4 - Mo. 4 
; ; , " F: y F 
* « : . 3 4 
'» , 
; : ;  : v2 
, lf - S & 
” : ES 4 +4 , = 
. 


ſes,and oft-times it is a Burden 10 be neceſlitat to prove :© For what the Liv 
the Judge preſumes to be true, needs no Probation, and ſometimes adinits nocky, 
trary probation 3 But where it admitscontrary probation, it Burdens that ply 
to prove, againſt whom the preſumptionlyes, - For inſtance, it is a common Hy 
card, Negatives prove themſelves; That is, they are prefumed, and need no rd 
bation - But on the contrair, Affirmanti incumbit probativ. Ax to the Burden'o 
Benefit of Probation z Whenever Alledgeances to. be proven were contrary, th 
Diſpute run who ſhould be'preferred to provez Asin ReduQtions upon Mingy. 
ty, if the Defender offeredto provethe party when obligd was Major'z Orifjn 
Spuilzies or wrongous Intromifiton, the Defender offer*d to prove voluny 
Delivery or lawfull Poynding, ora Warrant for Intromiffion, theſe Alledgeay 
ces were contrair tothe. Lybet 5 Or wheniin Reduftons on Death-bed, the Par 
ſuer offered to prove that: the Defun& when be granted the Right in queſtion 
had contrated Sickneſs, and the Defender offered to prove Lzege po»ftie & Health 
In which Conteſt, the moſt ſtrong and pregnant Probation offered, was pre 
red ; As that which wasby Writ or Inſtrument, againſt that which was by. 
or Witneſſes; Or that which was offered to be proven by Witneſley above alt 
ception. and perſons of great Reputation, was preferred to ordinar Witnells, 
And unleſs there were great odds in pregnancy, the Purſuer was preferred whe 
Defender in Alledgeances contrair to the Lybel 3; And che Detender was'pre 
ferred to prove his _— contrary to the Reply of the Purfuer; And he ithi 
Reply was preferred to the contrary Alltedgeance of the Defender in his Duply, 
5. But by more recent Cuſtom, the Lords haveof a long time, ex nobiliofſel 
preferred neither Party to the proving of contrary. Aliledgeances; But bejors 
Anſwer for determining the Relevancy, they have allowed either Party ta 
duce ſo many Witneſſes, to be Examined uponſuch Poynts as the Lord: found 
to be cleared, for inſtructing of the Cauſe z But did not allow contrary probs 
tion, but only allow the choice of the Witneſſes to cither Party, and in chat all”; 
they admitted Witneſſes, though not above Exception, when the Poynt of hull; 
was of difficile Probation, Theſe Act, are therefore'called L4#: before wi#.: 
ſfwer, and have the ſame effeR as 4s of Litis-comteſtation ; For in both, the MW; 
ties muſt propone all their Alledgeances, and will ordinarly get no more Wwnt#i” 
ſes but what are in the firſt diligence. And there may-be in the-ſame' A& fall”? 
Poynts to be proven befare Anſwer, and ſome to be proven: pereayptorie, the Rel 7," 
levancy being before diſcuſt. | BA 
6. There are ſeveral Caſes, in which Decreet may beobtained without LiainfWie 
conteſtation; As, 1, When the Cauſe proceeds upon ſpecial Certification, asWWWc.. 
holden as confeſt if the Advocat for the Defender Compear,and Produce his CRK..; 
to Depone, whoinſtantly doth Depone at the Bar,  ibthe Oath be plain anddwlR*; 
without doubtfulneſs : The Ordiaar will inſtantly eake the Oath and advili ii 
and Condemn or Abſolve aceordingly. Here there is no A of Litis-comeftaillls..; 
+ nor any Term taken to prove. © But if the Defenders' Advocat take a Term topir WR.” 
Fr his Client not Appearing» there is a Term aſſigned, and Zstvs-contef tin be 
made, 2" "na 
7. The Second Caſe, is, In Improbations,, wherein the GCertif608GT\.: 
on is,that if the Writs called for be not-produced,; they ſhall be holden as falſe der. 
feigned 3, If none Compear for the Defender, a Decreet- of Certification is pills. 
tunced ofcourſe: Or if there be Compearance,angd fone Writs be producedyWNEte 
Defender may alledge that be hath produced ſufficiently to exclude all that WIS: 
Purſuer bath produced, which the, Ordinar way. preſencly determine, andif 
find the probation ſufficient may afloilzie, or give the Lords Anſwer'z When 
if that defence be Repelled,. the Defender may produce more- Writs, and 
Ordinas may. in the ſame. way pkg Fg og | Bat the Defender a 
make no further pertia/ produdgtions ; Otherways he mipzht.debate'fo long - 
had a new Document to produce 3 Waleb hedeclare he will produceno . ad 
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Whor then he may. Diſputc upon the third ProduQion 3 And though he Ho not fo 
Wikclare, yet be will get a Term toproduce, as if he had not produced, And: 
wt that Termis not accounted as L.3tis-conteflarion, but is called a Term for Pro- 
jon, albeit if nothing be produced, Decreet of Certification will follow 
hid if yroduRtion bemade, ſo that the reaſons of Reduftion come to be Diſpute, 
tere rarely follows Litzs-conteſtationz; Becauſe the Defenders can alledge upon no 
"Waker Writ, ſing Certification is Extraftted comtra nom produFe, although 
W froduction be made, unleſs the Purſuer hold the Production ſatisfied, .or the De» 
Moder declare be pafleth from any mores But the Purſuer is not excluded/from 
| offering to prove by other Writs than his Titles produced, and thereupon Liti-- 
i antefZation may be made: Otherways the Decreet is withoutLztis-conteſftation;Une 
Win tbe diſcuſſing of theReaſons ofReduRion,there occur points which are pro» 
* W lable by Oath or Witneſſes, as preſcription, pert and pertinemt 8c... 
ol 8. Thirdly, In ſimple Reductions without Improbation, the Certification ex- 
melt or implyed, is, upon the general Reaſons Lybelled 3 As that the Writs cal» 
{for areVitiat,or are Null as wanting Witneſfes,or wanting the deſignation of 
vl Wieneſſes : 4nd therefore if there be no Cormpearance, or ſufficient production 
& Wiexclude the Purſuer, there follows a Decreet without Litis-conteFFation. 
lg, Forrthly, If the Purſuer verify his Summons by Writ, the Defender be-. 
kg abſent, the Ordinar. alone can adviſe -and determine; But in caſe of 
ES jificulty, he will repreſent the caſe to the Lords, whereupon Decreet will fol- 
0 by without Litis-conteſtation, But if the Defender Compear, and donot pro- 
Wl one a Relevant Alledgeance, | Decreet will'a}fo inſtantly follow. 
ki 10. Fifibly, To the AQtion:to infiſt, with Certification not to be heard there- 
Bier (of which formerly, Lik.4. T3. 16.) If none cotnpear, or compearing do 
«ll. take a Term'to infift 3 Certificarion is aFmirted, and it is declared that the 
he Defender ſhall never be beardagain in-thatCaufe, * Which alſo is a Decreet Ab» 
ol hiritowr wikhout Litis-conteſ jr © Ee NTT ann od 
"Y..11. E-fily, Io Proceffes where'all4s proven, by Writ produced at firſt, by 
her party 3 There is no Term, nos Litis-conteftation, and little Diſpuice con- 
"Meping the Relevancy: Becaule the Defender, before He produce any Writs for 
= Bked&fence, willD.ſpute firſt theRelevancyzand if that be ſuftained, will then pro- 
* Wines And in the Diſpute, there sno mention ofReleparcs bur the ordinarterms are 
{8 points alledged,or the Writs produced are wot to be rejpi&ted, tor ſuch reaſons. 
Ke "ts Kelevancyis only Difpute,, when Aﬀts of Lirir-comteſt#tion are craved, and 
.* Mlemato, prove. The meaning: of Relevancy-(whictr is'more accuſtoined with us, 
7 Blelſc-where) imports the J»Wice at -the'point, that is alledged to beRelevaanr. 
"Ektander the alledgance that ſuch points are not Relevant, The meaning is, that 
ab the points alledged were proven, they would not juftly infer the point de- 
"ned from them: For Relevancy imports the' Relieving or helping the Alledger 5 
"BA the Ergl-/b mean the ſame thing, when they ſay, the Plea 3s not good 3, For by 
" Edſ,. that ſpecial kind of goodaeſs, viz. Fuffice, is meant. fs OD, 
L-4 bz. 1c will be. proper bere to confider DiJator- Defences ; the ef whereof, 
ea they are juſt, rerminats the [=ffance, and gives an Abſolviter frota_that in- 
ice, withour any Term to prove: For all Dilators muſt be inſtaritly verified; 
"9 hive no-Actrof Lis: corteftation , unleſs they be proponed peremprorit: In 
lekicaſe, | they ceaſe'to: be Dilators, and become Peremprorsz as When Impro- 


Þ 


F | 

Pia is proponed againſt Executions, iti6'be- propdnitpenvuepets Term will 
"—Maiened £6 improve; And: therefore Dilators be rg common to' Adtoris that 

1 oſ\chout and: with Zitic-conteftation, thefiareemoſt proper to be hang)ed here 

r 
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[0 | = | Do ls,  LACEP- 

b, Replyes and Duplyes, and tbe Speer of them, which are eiiamioh toma- 
Adions : For theſe which/are-proper' w/the! ſeveral NQibhs have been con- 
" cd wich. cheig/propet Aions, As alſo-their properDilatory are iffiquat in the 
" aillits of every Action, implyedor expreſt. | | NE” 
roll T 14. The 
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" What there will: remain for-the next Title, "the Relevancy'of Scjnto0d ; 
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14- The firſt common D#lator defence, comprehends all: Declinatorr,accordins Wi. 
to that common Axiome in all Nations, Primas aus Judicii ef Fudicis approys. W 7 
zoriws. This defence extends to all Judges Swpreaw and Subordinat z but-not ts fy 

 Arbiters, who have no authority, and whoſe - Sentences have Len +. 
Exccution,only by vertue of the Clauſe of Regiſtration in the Submiſſion, and'» B+; 
the end oftheBlxk on the other fide thereof, wherein the Decreet 4rbitralis'y W ji 
be filled up : And ſoitis effeRual for Compelling the Parties to attend the Dy. @ 
ets of the Arbiters, and to obey their- Orders 3 -Wherein the Certification, j 
the penalty in the Submiffion.- But a Judge Ordinar having Authority, albg 
it be Limited , Tetif the Defender decline nor, he becomes Competent for thy 
ARion - And therefore Advocations ought not to be granted,where particy hays 
proponed Defencesperewptor, or even. <G/ator, | if the ſame be not proponed be 
Fore, or atleaſt with Declinacor, | But here we are only to conſider Declinatgy 
againſt the Seſſion, or Members thereof. . Declinators trom the Members ofthe i © 
Seſſion, arenot Competent upon account of the Clerks : Becauſe they are big W%; 
'Servants,and muſt be under the Command and Over-ruling of the Lords,and aw 
under command of the Ordinars,in that which is proper to their charge. They 
more reaſon of Declinator of Clerks in Inferiour Courts, where there is but Wn; 
One Fudge, and commonly the Clerk.has a great influence z And thereforeif W511 
he be declined, the Fudge may Subſtitute another for that Action. 700 

The Declinators againſt particulas Lords of Scfhion, are determined by twngWx;. 
Statutes, asto Affinity or Conſanguinity. Thefirft is cap, 212. Parl. 1594. Bear BW. 
ings that no Senator of the Colledge of Þuſtice, - ſhall Sit or Yote, in any AGimi'« 1, 
Cauſe, where the Purſuer or Defenders either bi Father, Brothers or Son, but be'd. W,.. 
clined therein. The other Statute is cap.,13.. Parl,.x681.. Whereby Declinatond MW 
the Lords are extended to theſe degrees of Affinity, af well as Conſanguinity,ſo tht W*%, 
a Lord cannot Sit or Vote,where the Purſuer. or Defender 31 either his Father-inla, Wig... 
Brother-in-law, or Son-in-law ; Nor yet where he js Uncleor Nephew. © and theſs Ih» Wk. 
clinators are extended to all other: Judicatures.,. .But Affinity to the V Viwesor Hub Mk, 
bands of Uncles, Aunts,Nepbews. or Neices,affords no Declinator, But underf 
3her is Comprehended Grend-father, or great Grand-father,&c. We 14k 

” Itisa Competent Reply againſt all theſe Declinators; That the Judge bl Ker 
ned is of equal Felation tocither Party: Forthenthe ground of ſuſpicionupalſhe 
Inequality of Aﬀecion ceaſeth. ._. | | | BE] {9d 

Declinators are alſo Competent againſt a particular Lord, : upon other comin Win 41 
grounds 3 As if he be intereſted in the Cauſe, | or even f foveat confimilew Wii 
Jam, if he have the like Cauſe depending 5 Orifhe hath given partial Cola ty. 
4n the Cauſe, by iaſtigating the Plea, giving poſitive Advice in Law, or bay 


(e 


preſenrac Conſultations in the Cauſe. | But it doth give no ground of Dee of A 
cor ifa Party inform any of the Lords before intenting theCaulſe,and he difſwa " Tm 
him from intenting it, and tel} him that it is not Juſt, Legal, or not Honor... 
Or if Fadicially in excrcing his Office, he dopofitively offer what may be'ſully þ "1 
ed, FEI be noe propoſed, . whether it be in Jureor in Fa&o, by (bewily 
that the Alledgeance as proponedis.not Relevant, but might be Relevantinue 
other Terms. ann ovate id ;7 TH - 108 
- , Declinators arenot Competeat;againſt any of the Lords upon pretence of 4 
ily, Hatred, or Prejudice againſt either Party ;-:;For the Lord's are ſuppoſe&® 
be Men of greater vertue, than to entertainſuch 2: For they :muſt ſpeak toW 
of the Kings Liege, who come before them: in their Office; And none maſf 
fuſec0 ſpeak tochem.io exercifing. the ſame,: or:ithow any Token of Dill 
ſpeQ or epdiee, by, Murauriogagaioft theic Judicial Atings, which is 
niſhableby the [oſtitytion ofthe Called ge of Jaſtice. < 
Declinators are aſs Comperen 2gaink ſeveral:Lirds,” Ordinar or Extra6 


nar, by At ofSederyry; if they. hayexcceived or lieard any Solicitation, OV. - 
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bl Information in.the Cauſe,. during the! dependence thereof z Or if any :miſfive 
Tetter be offered, if they readthe ſame before they preſent it to rhe Lords,” 1f- 
hey did not uſe all. Means they! cquld to-'ſtop or withdraw from hearing any 
farther thereof, Except in the verbal Informations of Parties,. or other perſons 
Tor them, required or, allowed Judicially, . Qr' before! Auditors in Dyets appoin- 
ted for both Parties to be heard, ' Or before Ordinars upon the Bills in-paſſing of 
Fills, Or in caſe of Accommodation by Conſent- or Order of the Lords. And 
tkeways the Lords. by a late AQ of Sederwns,: bave obliged themſelves upon their 
Foxovr, to obſerve that Ac, though they be: not declined; And this they do 
fabſcribe every Seffion - Which now is much more eaſy to be obſerved, ſeing all 
hformatiogs & Bills relating to Interlocutors,given or to be given, are. Convey. 
eto the Lords, by Boxes placed in'theSeffion-houſe,havingSlits,at which-the ſame 
put in, but cannot be taken. out, but by the ſeveral Lords theraſelves. 
*Declinators againſt.the whole Lords is upon the Limitations of their: Juriſdici- 

. Which are all ſet downat large, T3#. 1. of this fourth Book. > 


©25- The ſecond Branch of common Dilators, is, upoy the Incompetency of dif- 
mſhog the Cauſe hoc ordine; VVhich differs from the defence againſt Relevercy: 
hoe a Proceſs may be J»f,. and yet, not Competent in the way propoſed 3' As in 
a Cauſes where Declarator muſt preceed an ARion Petitor, all Petitor Adti- 
ons thereupon are. Incompetent, til] Declarator preceed. All the Titles upon 
Declarators above explained do ſhew, what are theſe AfQions Peritory, which 
Peclaretors muſt preceed; - And- therefore: there are-as. many Dilators upon 
heowpetency, as arethe Declaratorsin theſe Titles. In-thefe Titles there is no 
Declarator inſiſted in, but what muſt .preceed -a 'Petitory Aion, and 
we other Declarators: For theres no Right, | but itis capable of Declarator. 
46 The third Branch of Dilators, is, upon the Execntions, and upon all the 
Amalities required thereio.. '. And, 1. Upon the common Formalities of ordinar 
Mmmons, which are contained in the preceeding Titles. Any-of which being 
mitted, affords a Dilator defence.. As if the: Executions of Summons have not 
Witneſſes deſigned 5; It isa Dilator excluding Proceſs: Or:if the Deſignation 
un "4p 20g BE | 2 
betoc general, it muſt be made moreſpecial, that it may-be capable of Impro- 
jon, which is of that Moment, that-if the verity of the Executions'be:impro- 
Tea, it will Annull the Decreet following upon fuch Executions, albeit it be a 
| kereet i» foro ComtradiGorio:- Qs if the Executer and Witneſles ſabſcribe-not; of- 
the At appointing the ſame to be ſo ſubſcribed z In which the Witneſſes muſt 
Efodefigned, as they may be found'our...i : | | 
Ind ſccowdly, any of the Solemnities requifit in Executions, . beingprovennot 
be'true 3 It is a Forgery, 'and is hotonly a falſe Aſſertion, which many times 
mo Forgery: For what is alſefted in rite,” *'though it benot true, makes not 
We Writ Falſe as Forged: But it isnot ſoin. Executions ; For thereby the Meſien- 
=, of other Executers Forpeor make up Executions,” which they never did 
Ms: As if their Executions bear theDefenders to be perſovally apprehtnded,or a 
py givenz Or if Executions bear to be done at the dwelling Houſe, beeauſethe 
*Wxceuter could not find the Party perſonally, If it be proven, -that there was pa- 
Sim Acceſs to the Party without cloſs Doors:or Gates; or that apon'the knock- 
i they were opened» and yet the Execution was not made by giving aCopy-to 
* Party, or toſome of his Domeſticks 3 Or if it bear that the Partywa#perſo- 
"Bally Apprehended and a Copy given or offered 'and refufed;- Or if it bear that 
bBxecuter kuockeds. when yet the Doors or Gates were patent $5 Or ifit bear ſix 
locks given, when yet ſo many were not giver; or if they were not audibly gi- 
Wor if it bear aGopy left and aftixt upon the 'nioſt patentDoor, when'yet it was 
fo afhxt and left, but that either it was not affixt,but putin the-hole of a lock, 
It there might be no veſtige of it,. or being affixr,it wasinot left,- batrtaken a« 
" Sy in the view of the Executer and Witneſſes; Or ifthe day of executing be 
"I T 2 | Ot 
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not true 3 Or if the ozeſes at the Merkat-Crofi be not audible ; Ort el 
ing of the Summons, —_ affixing Copies on the'Croſs be not erve; \ anFfo'a atth k 
Peer of Leith; Theſe, or any oftheſe being found” tor rrie,' make the Execcuiny 
Forgers, and the Witneſſes Acceſſory, and do thrn the DRng hpi al 
Lybels; Fherein the Reply of Competent and 'Owitted is" nigt 

' they be proponed and ſuſtained ptremptorid ; Becauſe * beirlg ptopotied Greg f 
they could not then be proven. 

But #birdly, If the Competerie days be not given by the Execution; tilt the 
day of Compearance yg It isa ſufficient Dilator . But if it be” paſt over; it'a@ 
not annul the following Decreet : Becauſe it was Competent avdOmitred; ni # 
when Parties do appear, albeit the days be not full, they 'do not tick it it,if WW? 
the difference be ſmall, Or ifthey do, the Lords may over-tale it; And yer it wh ME 
beno Nullity: For theſe Formalities in Proceſs, make only Nullities, when't 
Lords give no [nterlocutor, but they paſs of courte, and are eft'to theditigvia i 
of Parties and their Advocats, As when any point neceffar tobe proven, WY | 
proven, Or when the extraQed Decreetis riot conform to the Ny Ber dre 
cently queſtioned. TheCompetent days,ate not to be reckoned b Net prin vih 
ofSummons,unle they havea Competent priviledge: For atry of 
time, is peyics/o petentin#s, as was formerly ſhown: © "NG 

And laſtly, Diators do ariſe fromthe riumber 6f Citations, vis. Whete 
porn by Writ or by Preſ#mption,there needs but oneCiration;But if the projats 

be by Oath, or Witneffcs, there nnvſt be two Citatiotis; | 

7. The fourth Branch of Dilators, is, upon the not produ@ion of ch 
requiſi to be produced is initio Litis, as is declared in the former Titles Wherd 
in. is ſhown whatmay be produced- cfm proceſs, which therefore affords 2 4 
to that Dilator. 4y 


x8. Thelzft Branch of Ditators, is, That the date oftheſe Tiles tie 1) bs 
produced ab initio, is poſterior to 'the Citation « For the defign'of Creaiitiny WAP 
not only to give time, that Particsmay come to the placeof Ji be vet Wl 
they may prepare themſclves todefend, and confider whether they will fatlly& 
Plea For if they offer due ſatisfaQion, thoughit be refuſed, they eleype®s 
pences of Plec, * +3"R6 


tent SS. 
TITLE XL "0 
Dieuſowg of Ovinar Actions; xa Final ſentence 6 
Litis:comeſtation of 


h, diver AQtions are here meant, Inoppuſiglcn to Chetan: < + Red 
ons of Decreets, which are'to be conſidered after Decreets a | 
vocations are here tor be Comprehended, The'reafors of # 
| and the Exceptions againſt the ſame; ' are” treated of L35;: ye, W 
which relates only to them, as the Cauſe 's Advocat, But not as wo: che cabiit 
ſelf; For when tis once Advocat, it proceeds as any other Afton in h 
intance. . BU 
2, The manner of diſcuſſing Advocations is thas, When an Advocationis alley nl 
by the Roll,the Defender in the Advocation produces the Copy of the Advarr Edi 
tion,formerly called by the Clerkzand craves a proteftation 8 Rear: That igul 
he may have aſentenceof the Lords Remitting the Cauſe to' theCourt' tron wit 
it was Advocat, And ifthere beno/appearance for the Raiſer of rhe Advocilill,lilhe 
Proteſtation and Reais i is gr ofcourſe 5 Without conſideration, wh "OY Boro! 
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ty. as he ſees clearly are not Relevant, And when he finds any reaſon Relevanit 
wiloftrufed, he requires the other Party to Anſwer, and fo determidsy And 
fldomreports, the matter being ſo ordinar, and of ſo ſmall moment. If he 
hio a Reaſon as Releyant and. Inſtruced, he then Advocats the Cauſe 
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2 Lirds will call and Genfuee- the Dear by ye, Fas ane el \ vpn 
wb expunged)/ The Lerde will otter Retnld the Fill, or pity wþon the 

bins they po.0'y ri hearings; And will, Remlt to. the Orditar who heard 

le Cauſe, To; hear the Parties on theſe Points, But now. they do not admit 
Shen Anſwers, which take-up ſo much time, and fivell Decreets with Impet- 
LE ant Clamour 3 Unleſs the Bull Relate talnterlocutors upon hearipg is raj X 
« BAS and then they ordainthe other Parties to Anſwer: But, the -.cither Kel 
ill, if-chey.ſee Cauſe, or pitch onthe Poinrs they think deſerve heating, 
lad apppine the Parties to be heard is preſentia thereupon; But dopnot change 
Hl lotcrlocutor till 'new... bearingg . But . if upon, the ; new Diſpute, tt 
7 lid: be not generally, ;Convinced, they will not alter by. the | cer. plp- 
lelifality 2 Otherwiſe, there could never be. certainty in Ads of Litzr-con- 
nd Wim. i For ſuppoſe one: qrorum ' have determined pro and another quo- 
las. of different. Methbers determine contre;. carrying the Point by a Fote 
mEStwo, parties. would ever watch their opp rtunity, as t y conceived the Lords 
n.abe ſcversl Sedernnts to favour thems and. would never, miſs to preſs new Cla- 
acy: mn Bills, to obtain an alterationz And ſoa third Sedern#t might make a le- 
nd akeration,and foforth « So that Juſtice could not be diſpatched- Kivg 
BY T3 there. 
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therefore the firſt Vote, when no Party could make a choice, - is always tot 
ſuſtained, unleſs a new quorum do generally alterz Which will rarely occur; hy 
when it doth occur, the Lords ought to concur in it; For they do not owny 
knfallibility of their Judgment,nor ſhould they ever prefer their Fonour(in.th 
they ſaw not fo much at firſt as at laſt) to Juſtice, which ſhould fill hay 
place, till the laſt ſtroak of Juſtice be given, by a formal Decreet i foro oy. 
tradiForio; Which the Lords haveno Authority to Recall,becauſe of that great 
and univerſal Law, abſolutly neceffar for the ſecurity and quiet of Nations, thy 
in every well governed Common. wealth, there muſt be ſome definitive ſentericy 
which muſt ſeclude all fear or ſuſpicion of being alterable, 'or eyen to come 8 3; 
a new Diſpute upon the matter, but that the opponihg of that Sentence with i 3 
- out ſaying further-muſt be hic wurns aheneus effs. -. 
5, To prevent the inconvenience of altering Interlocutors,the Lords are acyl * 
ſtomed, immediatly upon the hearing of a Cauſe inthe Outer-houſe, to'call 
a'dubious and nice Debatable Point to be determined in their preſence, Andighi; 
after Igterlocutors» they find probability of alteration, upon repreſentatin ſl aw 
by Bill, they do alſo call the fame in their preſence. And if after all, the iy WW; 
ter be very dubious and important, as a leading caſe, whereoffull-Informatigh 
have been given toall the Lords, they determine it when all are preſent, excy 
the Ocdinar upon the Bench, ' But after the ſecond hearing in preſence, th 
having been a former hearing in the Outer-houſe, they will not permit Lawa il: 
to urge for an Inter]ocutor of the wholeHouſe, but ofly when it is ex proprio wt ihe 
leaſt a difference of Decreets i» foro ſhould on that head be introduced, wheis Wl 
by few would acquieſee, . but inſuch a determination3 Which could not pol WW aw 
bly diſpatch the Aﬀairs of a Nation. eV . oy þ 4! 
6. Therefore the Lords ought not to admit any alteration of As of Litizin Ba 
geſtation orderly extracted, upon new Arguments of Law, unleſs at a Dyetd Mis 
Proceſs when the other Party is obliged toattend, that the Party' may furniſh MW 
beſt Lawyers be pleaſethto choice, But it new matter of Fa@ be repreſented 
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ovens And then there isExtracted an A# beforeAnſwer,and theDiſputeuponielii;; 
. Relevancy is reſerved, till rhe advifing of the Probation, ' Such Acts haves 
tame effect as Acts of L3tiz-conteſtation, andare onlyto be determined is profes '*q 
"He, butthey ſhould not beInrolled amongſt concluded Cauſes by ordinas ct wb. 
uponL31is-conteſtation,tor which Satuyday 13 proper;and the determining one' "5 ("ny 
before An[wer, might conſuine ſeveral. Saturdays,if both Relevancy arid Probatiiiiiny. 
were to be determined together - ' - And therefore ſuch Actions ought to bell "vs 
rolled inthe Ordinar Roll for the Inner-houſe, fo ſoon as the probation isclold, ge. 
and a great Ayiſandum made for that purpoſe, 2.319 I ' WE 
8. Litis«conteſtation is accounted asa Judirial ContraFbetwixt Parties, whenithBliggy 
upon Compearance z Teazit is eſteemed as 'a Tranſe@ion,' whereby Partics agr%, þ Þ. 
that the Cauſe ſhall have'iits Zvent, according as the Points contained inthe 1 Wine 
ſhall be proven or not proven: And therefore there can be no more Li#11-comeSt-Bigp, 
. ons but one,or Terms for Probation inthe fawe Cauſe. And to prevetit alcerativls ah h 
upon Emergencies, Diligences are given out before the Acts be Extracted, tag” 
| an 
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_ made, which is anly where ſome poins is admitted to probation, If the Purſu- 
Fioſtrud his Libel inſtavter, or if the Defender do inſtantly inftru& his Etcep- 
Jon,&'c, There is no Litisz»comteſtation, albeit the Exception doth not import the 
wericy of the Libel - Bur if any paint be admitted to Probation, for any party 3 
*:5-conteſtation is made,cven though it be by an A@ before anſwer,which may be 
many different ways- | : 
* Firſt, If the Defender be abſent, or paſs from his compearance, and if the Pur- 
ſyer crave = Term to prove his Libelz Litis-conteſtation is thereby made, 
t if the Defeader compear and propone only Dilators, or Objections, 
br doth not paſs from his compearancezand either propans no peremptor excep= 
tion, or the ſame is not found Relevant and competent; The Decreet following 
$a Decreet i= foro contradi@oriogas well as when perempror Defences are ſuſtain- 
&f, and the Defender hath ſaccumbed in not proving the ſame- But if he 
a6 from his compearance, before he propone a peremptor, albeit he cannat in 
the ſecand inſtance make uſe of peremptors, which he then had in his power, and 
-<þ32 Omitted; Yet albeit he knew of a Relevant defence,but had not theWrits 
r proving thereof in his power, he might prudently and innocently rather paſs 
mm bis compearance, than propone a Releyant Exception, whereof he wasnot 
cure in the probation 3 Becauſe he could not obtain an Incident diligence for 
'F | ion of his own Writs, which for the preſent might be a-miſfing,or out of 
\ nower 3 and herefore he might give ways and let the Purſyer attain his in« 
int, whereby he might be neceſſitate to pay, or by ſuffering the Purſuerto ats 
vin of retain poſſeſſion, loſe the profits for a time 3 Rather than ſuccumbing in 
:obation;laſe the Cauſe for ever : In which caſe his paſſing from bis compear- 
wee is ſufficient evidence of his not acquielcence. 
"Jecond!y.If the Defender propone a Relevant exceptian, not im orting the ve« 
figof the Libe)], but elciding and excluding the ſame, and for which he gets a 
Tam to provezLitis-conteſtarion is made upon the exception only, which if pro-' 
en, will afſoilziethe Defender. And there are many ſuch exceptions, as 1t the 
lefender propor paywent, be acknowledges the Debt, which the purſyer needs 
wat prove; unleſs the Defender do exprelily propM that he payed Jndebiteper 
myreas,, which if he do not inſtantly verify, that jt was #ndebite ſalutum, or at 
faſt by the Purſuers Oath, the alledgance of indehit? ſolutume ſhould be repelled, 


& 


Winly reſerv'd toRedution;' Becauſe it might make a general pretence of de- 
Ws And therefore [mprobation by Exception, is not admitted without confign- 
Ks conſiderable Sum for an Award, in caſe the Proponer ſuccumb : And the 
4 | elgance of indebite ſolutww ſhould not be otherways receiv'd by exception, 

Ts a purſuit of Spailzie, the Exception of lawful Poynding acknowledges the 


likel,ia ſo far, that the Defender intrometted with the Goods inqueſtianz Yet 

Iefenders do frequently deny the Libel qnoad the prices and quantities, which 

i" Biefore the Purſuer muſt prove. And it hath been ſometimes contended, that 

Mg where the defence imports not the yerity of the Libel, unleſs the Defender 

* ins the Libel, he is underſtood not to contravert itz Yet ofa long time that 

"Eli noc been ſuſtained, but the Decreet hath been found null for want of ne- 

lar probatiog. But if the defence acknowledge the verity of the FaR Ly- 

killed, and ifthe Defender deny nat the Prices, he is underſioqd to acquieſco 

Kibem, and the Purſuers not proving thereof, will not annull the Decreetz But 
iedeny the ſame expreſly, the Purlver muſt prove it. | 

\ Thirdly, 1E the Defender Propone a Relevant Exception, . which doth not 

gore the verity of the Lybel, ' a Term is aſſigned to the Purſyer to provethe 

 Wighel, and the fame Term to the Defender to prove theException 3 Andifthe 

4 Wer take a long Term to prove the &ybel, he cannot refuſe the ſame for 

4 ring the Exception, Forinſtance, if the Defender propone Compenſation, or 

 Rignera? Diſcharge 5 Thele or the like, Sy not acknowledge the Very hone 
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Lybel, nor arethey contrary thereto, but both are conſiſtent to betrus, 

Foyrthly, It an Exception be proponed acknowledging the Lybel,the Purſaer 
may propone- a Relevant Reply,importing the verity of that Defence; And then 
Litis-conteſtation is only made upon the Reply, and the Event of the Cauſe de. 
pends uponthe proving or ſuccumbing in it, andthe Purſuer may take as long , 
Term to prove hisReply ashe pleaſes : Tea many points will be Comperent to him 
by Reply, which would not be Competent to the Defender by Exception : Be. 
- cauſe the Purſuer is not preſumed to Reply animo differendi, as the, Defender 

1s ſuſpeted todo: And therefore Inhibition, InterdiGion, and other Aeafons of 
Reduction will be ſuſtained by Reply, though not by Exception 3 Tet not al. 
ways, For where there muſt be a produQion ſatisfied, and Superiors and Ay. | 
thors Cited, it cannot be by Reply, 

Fifihly, As many Defences may be Relevant, and donot acknowledge the Ly- 
belz So Replyes may be Relevant, which do not acknowledge the verity of the 
Exception: And therefore a Term mult be affigned to the Defender to prove 
the Exception, and to the Purſuer to prove the Reply. But if the Exception 
acknowledge the Lybel, ifthe Defender ſuccumb in probation thereof,the Pur- 
ſuer will prevail, though he*neither prove the Lybel nor Reply 3 Tet the ſame 
Termis aſfigned, for proving both the Exception and Reply : Becauſe other. 
ways it would protra@ the Proceſs, and diſorder the form of Litis-conteſtation, 
But if the Term be Circumduced againſt the Defender, the Purſuer prevails, 
and the Defender cannot urge the CircumduRtion of the Terar againſt the Pur- 
ſuer, unleſs he adduce ſome probation of his Defence. | 

Sixthly, If neither} the Exception acknowledge the Lybel, nor the Reply 
; the Exception; Then a Term will be aſhigned for proving all rhe three:But itthe 

Term be Circumduced again(t the Purſuer for not proving the Lybel, TheDe. 
fender will be aſloi!zied 5 Orif the Purſuer adduce probation, and the Defen- 
der ſuccumb, he will be decerned, though the Purſuers Reply be not proven; 
And if the Defence and Exception be proven, yet it the Purſuer ſuccumbin 
the Reply, the Defender will be afſoilzied, by 
Seventhly, Litis-conteſtation. may be made upon the Duply only, if the Excep- 
tion acknowledge the Lybel, and the Reply acknowledge the Exception. But 
Litis-conteſiation may be ſo made, as neither the Exception acknowledgeth ihe 
Lybel, nor the Reply the Exception, nor the Duply the Reply: And then a 
Term will be aſbgned tothe Purſuer to prove the Lybel and Reply, and tothe 
Defender to prove the Exception and Duply 2 But if the Purſuer ſuccumb/1 
proving the Lybel, by Circumduion of the Term, The Defender is afſoilzied, 
by the Ordinarz But ifheadduce probation, if the Term be Circumduced. # 
gainſt the Defender for not proving the Exception, he is inthe ſame manner D&- 
cerned 3 And if borh prove, ' yet if the Purſuer ſuccumb by Circumduttiond I; 
the Term for not proving the Reply, the Defender is afſoilzied 3 And ifall the W;; 
three be proven, yet if the, Defender ſuccumb in the Duply, he will be Decev Wie 
ned: And the like holdethfif there be a Triply and Z»edruply. If probation; 
be adduced, the Ordinar cannot adviſe itz But if Writs having no contingency Wits 
or probability to prove, be offered, The Ordinar may reje& them, and Circutts F 
duce the Term. | 'S; 
13. Having thus cleared the form of Litis- conteſtation, it remains that wecole Bye” 
ſider the Maiter thereof, which would be almoſt inſuperable, if we ſhould col» vg.! 
deſcend upon all the Relevant Exceptions, Replyes and Duplyes, which might Bae 
be admitted, and the Irrelevant which might be Repelled : But it will be M6 Bp, 
cefſarto conſider theſe, which are common to all or many Actions: For We batliy.- 
already conſidered the prime peculiarExceptions and Replyes, with the particult Bas. 
AQions wherein they are Competent, which preceed Decreets, and ſhall conld@ Beg 
- the ſame as to AQionsExecative of Decreets,and Suſpenfive*of them. " hi F 


14, Exceptions are ſo termed by the Rowan Law, from the formnle of Ade 
"FF" | + - | 
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Þ ibat Law, and the Eid of the Prators, which iFthey did bear Conditions, not 
hold in fack Cafes, theſe Conditions were thence called Exceptions, They 
Were alſo called Preſcriptions 3 Becauſe they were hot Conipeteint, but When they 
were preſcribed by the Law, or by the Prater; But that Term is iow other- 
ways reſtricted. But til] the Term Exception is retained, though not for the 
Brimer Reaſon, But becauſe all Proceſſes proceed upon the Rules ot Law, which 
tayt mafry Falacies ad Exceptions : Aid therefafe whenloever the preſumption 
of Verity is on the part of the Purſuer, he needs not otherways proves 
bat obtains his Decteet upon preſuntption ; As when Declaratory Actions 
acted upon Negatives, which prove themſelves, that is, are proven by Preſum- 
torn Alone 3 Tet there is place to a ſtronger probation on the part of ihe Defen- 
der, which therefore is the Exception of that general Rule, And as the Z xcepti- 
wizto the Lyzbel, ſo is the Reply tothe Exception, atid the Daph to the Reply: For 
ſtill the preſumption or probability of the Alledgeance, being —_ for the one 
7 than the other, doth either exclude the other from any probation; Or at 
ov the burden of the probatioh upon the other. We 
t5. A Befenceisa general Name, comprehending all Alledgeances, which may 
hfend Deferiders, whether they be Dilatory or Peremptory defences. And they 
awbprehend both Obje@zons againſt Lybels, and Exceptions, Obje@ions do res 
ket the Lybel, and conſiſt only in Negatives, ſhowing ſomething to be wan- 
titlg, for attaining the concluſioh Levee z Such as theſe; the want of a ſuffici- 
tt Title ; Or the want of a Legal Otdet of Citation 3 Or that all partiesneceſ- 
it t6 be called arenot Cited 3 Or that the Lybel is not Relevant, That is, that 
the Freraiſſes do riot infer the Concluſion to be Juſt according to Law 5 Or that the 
ter therein contained is not Competentiio be purſued in that way, _ But Ex. 


* WI #105 are always poſtive Alledgeances, ſhppoſing the ſufficiency of the Lybel. 
BU A Reph doth ifi the fame way die from ObjeBiivns 3gainſt the Releogrcy or 
; papetency of an Exceptios ; For it muſt be a poſitive Alledgeance, ſuppoſing the 


eption to be Relevant and Competent, if it were not excluded by a pcfitive 

tion eficding the fame : And fois the D»ply in relpeR of ths Reply, 8©, But 
tooph in other ordifar Diſpiites, any Anſwer is called an Exception, and any 
Miſver to that Anſiver is called a Reply (and fo unskilfull Pleaders or Clerks 
ie or conceive Difputs in that way) Tet Legal Diſputs require another accu» 


k- ay : And therefore nothing ſhould be called an Exception, but what is a poſs 
:” Ei Alledpearice Eleidirig 4 Lybel, nor ſhould any thing be called a_ Reply,but a 
4 tive Aﬀedgeance Eleiding the Exception; Bur all other Arguings ſhould be ex- 
pa weſt by the Terms of AlleAgeanices and Mutual Anſwers. bs 

Ys 18. Thef7/? and moſt common Exception in all Proceſſes, is Exceptio rei ju- 


= 
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deat, that the Contraverlie is any decided, by a competent Ju ge; which 
$Kdevant, albeitit werea Decreet ofan [nferiof Court, which ifit have no e« 


F 


the Decreet was an Abſolvitor: For though Abſolvitor was pronunced again 
Piirfter 3 Te-coutd nor hinder hita' to infiſt far the ſame Concluſion upon a 


I "uh. - 


Werent vediuwv, in which caſe Competent and Omitced takes no place, but only 
"1 BI Dttcects Comdemivatory in foro contradiGorio, $5 he who purſues a Reduiot of 
a BY Detreet or other Right, may riiſeas many (ions, . as there are Relevant 
""* ons -'But he caritiot multiply Suſpenſions upondifferetit Reafoiis,, which were 

2 uU 2 ' competent 


uf Yet Notbry, is Refevant rll it be Zeduced. Neither is the Nullity aRgh; 
560 bit an objeGion ariſing from what appears in the Decrett 3 For if it bea lullit 
= \ Pa from the Proceſs and Mizuts, it cannot be inſiſted in till theſe be cal- 
” Kd for afid produced in a Redu7ion, : RD © 

'Y RerFodicats is Relevant, not only beinga Dectreet between the Purſuer and 
F” is Defender 5 But it is ſufficient, if it was between their Predeceſſors or Au« 
vey Bur che Exception wr ® arms muſt not only be, that the Decreet - the 
RA by Concluſion ; But alfo that it proceeded upon the fame media Concludends, 
J 
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competent the time of the Decreet. This might be a reaſonable Ground for a 
Statute, to exclude Purſuers from multiplying Proceſſes, upon mediums compe. 
text and: known the time ofthe firſt Proceſs 3- And to appoint that all the mid(cy 
might be Lybelled in the frſ# Proceſs, and infifted intogether, as well as many 
Defences or Reaſons of Suſpenſion muſt be infilted in together ; Or elſe what was 
Competent and Omitted ſhould beloſt. But now there is no other Remead, by 
that if there be ſuch Multiplication of AtGtions upon different wedia z The Pure 
ſaer ſuccumbing ſhould be Condemned in large Expences. + 

17. [tis a Relevant Reply againſt the Exception Rez Judicate, That the De. 
creet whereby the matter was judged, is Reduced or Remunced, But if it be Al. 
ledged only to be under ReduQtion, unleſs the ProduQtion be ſatisfied, fo that 
the Reaſons of ReduRion may be repeated» it will not be ſuſtained by Reply, 

18. The ſecond common Exception is Exceptio Litis-conteſtate : For Litis-con. 
teſtation being as a ContraF or TranſaGion between Parties, elther Party hath 
the Benefit of -it , And neither Party can refile from it 3 And therefore 
If either Party -infiſt in another Ad4ion, the other may Except upon the 
Litis-conteſtation , whether made in the fame Court or another, eyeg 
though Inferior, And albeit Iniquity had been committed therein « Tg 
the habile way of Remeading it, were by Advocation or Reduction, But the 
Defender in the new Cauſe,may at his option uſe this Exception or not 3 Becauſe 
the otherParty having diſowned that mutualContra@ by Litis- conte37atjon,he can- 
not be obliged thereby,and yet if he pleaſe, hecan compel! the other toſtand toi, 

T9. This Exception mayeather appear tobe aD#ator than a peremptor defence 
ſo not to have a Term to prove : And indeed it'1s not peremptorie Litis &- cauſe, 
becauſe it hinders not the Party toinfiſt in thatL3tis-comeſtation;Neither yet is it 

. only peremptoria inflantie, which is proper to Dilators, whereby there muſtbe 
new Summons, But no new Summons can in this caſe be ufed without mutuy 
conſent, but only the old, wherein Litis-corMation was made. 

20, The third common Exception is Preſcription, which 1s largely treated, 
Lb, 2. Tit.”  Preſcriptio#-to which there needs nomore here be added, but that We 
which is proper to be in Zi#is*corteſtation, as a common Exception againſt all Wy; 
Purſates - 23, the preſcription ot fourty years which is our longeſt preſcription, 
And it hath a two fold-confideration, The one, is, asit excludes all Titleand þ- 
Qion upon Rights, if there hath been neither poſſeſſion | nor procefs within 
fourty years : And therefore may be proponed zegativ? without alledging fairly May 
years poſſeſſion in the Defender, and ſo it proves itſelf, unlefs the Purſuer pro» yin: 
pone [zterruprion, which doth eleide the preſcription 5 So that in- neither Fo liſp 
there is a Term to be affigned to prove the Preſcription, The other confide Miyan 
ration of Preſcription, is» as it eſtabliſheth and compleateth a Right by Jorh _ 
years poſſeſſion uninterrupted 5 And being ſo propoſed, the poſſeſſion niuſth 
proven to, have beenſolong : And though it be not proven to have continue 
every Quarter, Moneth, or Tear 5 Tet Ordinary poſleſſion will be ſufhcients 
UForiam cauſe, albeit it be proponed in the Terms ofa continual poſleſlion, 
quia probatic Extremis preſamuntur media, © if the diſtance be not. great 3 Jetloy My 
that Interruption of any confiderable time being poſitively proven, will afforda By ,, 
Reply. The A& of Preſcription Perl. 1617. cap. 12. . Maketh Preſcription not Bike! 
. only ſufficient to defend againſt other Rights preſcribed ; But alſo to purſuealMWjes 
recover poſſeſſion, when it is Joſt; And to declare an abſolute unqueſtionae ſy ; 

ight, not only of Moveables, or of Obligations, but of Heretable Rights im, 
Lands and Annualrents, _ - i "Pb; 

"The ſhorter Preſcriptions are proper for the ſeveral Caſes ro which titfhas ; 
relate, and tothe 4&ions and Proceſſes concerning the ſame. _— - 

21. The fourth common Exception, is, ex Capite Doli wali 3 _ viz. That NF: 
Purſuers Titleand Right was obtained by Fravd. But this is not Refer  þ 
gaiaſt all Ations, as the former Exceptions were s For If the Title be Rights” 
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"Wadsor Annualrents, Fraedis not Competent by Exception, - but by ReduQion. 
" Wiather is it Competent, to be proponed as a Reply or Duply 3 Becauſe Supe- 
is& ochers having Intereſt muſt be Cited, and the ProduQtion muſt be ended 
Lore debating of the reaſon of Fraud, This ariſeth from the ſpecial nature of 
wadal-rights, and likewiſe Fraud beipg of a Criminal nature it is not Relevant 
winſt ſingular Succeſſors,not Partakers of the Fraud, but 'only againſt theCome / 
"ers of the Fraud,and theſe repreſenting chem, eſpecially as to Feudal-rightss 
for ſo it is exprefly provided by the fore-mentioned Statute : The reaſon wheres | 
f is, to ſecure Land-rights, and that Purchaſers be not diſappointeds And 
wrefore no Action can be effeQual againſt them, upon the Fraxd of their Au- 
tors, unleſs chey were Acceſſory thereto, . at leaſt by knowing the fame when 
ey purchaſt: But. ſupervenient knowledge will not prejudge them, Yet if a 
fecreet were obtained againſt the Author upon Fraxd, - before the Purchaſers 
toht, it would be Relevant againſt the Purchaſer; Becauſe his AuthorsRight 
whereby Annulled, and asto this Point and other Nullities, Purchaſers muſt 
Whntheir hazard, and lean to their Warrandice, there being no Regiſter appoin- 
i Medfor publiſhing ſuch Decreets: Tet by the Mirut-books of Decreets of the 
flerks of Seffion, accurat diligence may diſcover ſuch Decreets, if pronunced 
hin forty years, befwre which time they preſcribe, unleſs there be Interrup- 
in, which by the late A& muſt be fo oft Renewed, and only by Meſſengers, 
xtlittle more can be doneto ſecure Purchaſers, 
ut in Per/o=al- Rights,the Frazd of Authors is Relevant againſt ſingular Suc- 
ors, though not partaking nor conſcious of the Fraud,- when they purchaſed: 
uſe Aſſigneys are but Procurators, albeit i» rew ſuamw, and therefore they are 
the ame Caſe with their Cedents, except that their Cedents Oaths after they 
me Denuded, cannot prejudge their Aſigneys; 
Tet in Moveebles, Purchaſers are not quarrellable upon the Fraxd of their ' 
Inthors, ifthey did. purchaſe for an Onerous Equivalent Cauſe, The reaſon 
d, WW becauſe Moveables muſt have a current Courſe of Traffick, and the Buyer 
Wootto confider how the Seller purchaſed , Unleſs it were by Theft or Fiolence; 
hich the Law accounts as labes yeales,, following the ſubject to all Succefſorsz 
lherways there would be the greateſt [ncouragment to Theft and Robbery. 
32. By what hath been ſaid upon the Exception of Fraud, it doth appears 
atmay be the Replyes and Duplyes of the Caſe: For ifthe Defender do Ex- 
Wot, that the Purſuers Right was acquired by Fraud ; Iltisa Relevant Reply that 
th Lend=right, and the Purſuer is a fingular Succefſorz | Or that it is a pur- 
= Bile of Moveebles, by Commerce, for an Equivalent Cauſe : To which the Re- 
* Wnt Daphe- are, that the Defender was Partaker of the Fraud 5 And atleaſt 
Fa of it before he purchaſed; Or that a Decreet - was pronunced upon the 
mdbefore his Acquiſition. Each of theſe Alledgeances acknowledges the 
es Famer, ſo that the Daply is only to be -proven, and Zitis-conteſtation is made 
© Won it alone, F: | 
uh 22. It is not to be expected that the ways how Fraud may be committed; 
10; Would bere be determined, and how dolus bonus is innocent and different from 
Wat malus, which is hydra multorum capitum, upon which there are large Treas 
is Ooly in genera), it is never dolws bonwe that doth Hurt or Prejudice to the 
WEatics, who are induced by Acts altering their Judgment or Inclination. 
ve Wit if they be induced for their own good ' (either by Word or other 
hs 0 ms) ſo to change,albeit theſe Words or Signs do not truly infer the Conclufion 
 "Feipned,itis dolue bonws: But (till theſe Acts muſt be without lying, Thus all Strata- ' 
(007 of War are juſtificd,as ex dols bonoJacobs putting the peelled Rods beforethe 
Ip and Goats, could not eſcape to be accounted dohe malws to-prejudge La- 
8s, ifhe had not a Divine Warrant for it, which is-infinuat in: the Context of 
AY . Vikory, that GOD geve Jacob ihe:Cattle of Laban by that means. ' Grotiae - 
oy = 4 U 3. NS | | | holdeth- 
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holdeth hing to Fnemies to be lawfall, becauſe ſpeaking of the'trath TOP 7 ; t 
only a duty of £ove, ' and therefore is not due to Enemies. But God paving 8s "7 


ſolutely prohibit Lying, and having declared Trath a diſtin verttie from 


U 


the reaſon is of no moment < But the rule of the Goſpel doth not'only preſetibe 'n 
Love toall Men, buteven to Enemies, who may only be puniſhed or put out of MW 


capacity to do hurt, either by plain Force or Stratagem. 
24+ Theffth common Exception is that of ErrorelJapſas: For generally Liy: 


ers treat theſe two as congenerous Alledgeances, Errore lapſus ©» dolo circumngy. | | 


tus, But the Exception upon Error is ſeldom Relevant, becauſe it depends v 


on the knowledge of the perſon Erring, which he can hardly prove. Neiths 


will Error have any effec, ifit benot i ſubſtentialibus, Forit will be no defency 


. for a Purchaſer to alledge, that he was deceived in the value of thething bought; My... 


Or that the thing bought was inſufficient, by a viſible Fault: For in theſe, the 


Anſwer will only be, ceveat emptor z And if it be a Latent inſufficiency, it il jo 
rather be eſteemed that he was dols circumventns, than errore lapſus , For it will 


rather be preſumed that the Seller knew that Fault and Concealed it, than tha 


the other was ignorant of it. Tet certainly there are many Cafes, in which q n 


defence may be, that a Party was Errore lapſus, and that either on the patt of 


Purchaſer, or of his Author: As if one ſhould Sella Barofiy, and in the Enums, MW,” 


ration of the Lands, ſhould include diſtant Lands that were never united in the 
Barony, nor in the Rental by which it was fold 3 If the Seller were purſued to 
perfe& the Bargain, or on the Farrandice, he would have the Exception of erty 
lapſus, It were a hard thing to determine whether Facob were errore lepfur 6 


dolo circumventus, when Leah came into his Bed inſtead of Rachel z But certainly a | 
he might haveRepudiat Zeah, as not being his Fife, if he had not ratifiedths Wie 


Marriage by continuing therein : And no doubt he was not only dolo circumneni 


##us by Leah or her Father, but. he was alſo errore Lapſus, yet it was by his of , 


Fault 3 For though ſhe came to him in the dark, yet if he had but ſpokenty 


her, her voice could not but have diſcovered who ſhe was, to him who had 6 Mix 


long Converſed with her. 


25, The fixth common Exception, is, that the Right in queſtion was yielded Wie... 
to by the Defender ex Juſto wety. For thougha true affent, whatever were the Wi; 


Motiyes, is of it ſelf efic&ualg Ter poſitive Law doth juſtly annul ſuch Ca 


Jents,asare obtained by juſt fear z Juſt on the-part of the Sufferer,but w»ju## on, © 
the part of the Kor 3 Which Conſent is juſtly rendered inefteQual, asthe p6 MW 
nalty of the Injury, in the ſame way as he whio conſents, being dolo circumons Bye. © 


ins, his aſſent is of it ſelf effetual, but poſitive Law hath taken away its effet, "% 


for the cemmon: Intereſt, And therefore there are two excellent £difs ir 


. 
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perpetuo, as to both, quod dolo malo faiinm eft, ratum non habebo; As well as,quel 2 of t 


ave 


que cadit Jpht 
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"Wit is not Fuſins metus Relevant toreduce a Diſpoſition or otherDeed,that it was 
Wiitedto perſons of Power and Intereſt, by mean perſons,or theſe that were ca» 
þ Wable of being in danger of Crimes,'although the ſame was defired by perſons in 
Wower,unleſs T hreatnings were uſed,Or intifting againſt theParty upon refuſal,in 
Miimioal matters, which might reach Life, Members, or Eſtate; Tea though 
of Wie Circumſtances may inter preſumption of juſt fear, yet if the Party upon 
th Depone, that what. he did was voluntar, and not upon account of tear , 
zyould be a ſufficient Reply, even againſt Wives and weak Perſons,  , 
26. There are variety of Caſes of jui? fear. As, 1. When the Deed is done 
ly Compulſion, or Concuſſion, ex vi majori, by poſitive As of Force, asby 
Younding, or beating to the hazard of Life, eſpecially with Weapons Inva- 
fe z Which will not reach to Switching, unleſs it be long continued 3 . For 
exation may be more Intollerable than Veath, although the ſingle As be 
heonfiderable 3 As by Tickling, ſome have heen made laugh to Death. It is 
owell known that the French Dragoons, by vexation of Proteſtants, with 
qartering, reproaching, affronting, ſtraitning in the conveniences of Life, and 
the requiſic Acts of Religion, have made Proteſtants do more to Diſſemble and 
Counter-at their Religion, than Fire or Gibet, or any other ſudden Death could- 
yer do : Tetevery ſingle AR would not irffer juſt fear. 2. Juſt Fear is inferred 
monly by poſitive Ads inferring Conſtraint, but by Reſtraint; As by long and 
mawfull Ipriſonment, or by hindering of neceſſar Food, Sleep, Reſt, Cloath= 
p, or by affording only corrupt Meat and Drink, which the extremity of 
linger would make the injured Perſon take, thobgh it were known to infer 
te hazard of Life. 3. Violence upon the Chaſtity infers juſt Fear, as when 
Hen are abuſed with Sodomie, or Women with Rapts, or Sodomie. 4. It is 
berred by Diſgrace, as by cutting off Members, litting up Noſes, cutting out 
{Tongues or Eyes. 5. Itis inferred by Threats to do ſuch things, by theſe 
whoſe Inclination, Cuſtom and Opportunity befitted them todo theſame - So 
kequently Perſons have Drunk up Poyſon offered unto them, without any aQtu- 
Violence, but knowing that if they did it not, they would be Compelled with 
Violence and Tortureto do it, and ſo behoved to endure both: And othershave 
liþatched themſelves, to prevent cruel Deaths or Torture, Tea there be innu- 
terable ſuch Afts which the Malice and Cruelty of Men can invent. 
"27, But Lega! Execution, though by Force, affords not the Exception of J- 
ty wetus, if it be not upona Capital Cauſe: And therefore Bonds or Diſpoſitis 
is granted by perſons [ncarcerat upon Caption, arenot Reducable upon that 
fad, and yet may be quarrelled upon other Relevant grounds : For if pay- 
lent were made it will not hinder Reduction of the Decreet and Repetis 
ofthe Sum, Tet ifa perſon were taken by Caption, being ſick and unable.to 
Travel without hazard of Life, and to prevent the ſame did give Bond or other 
Might; It would afford the Exceptionof Juſtus wetus: Becauſe it were not truly 
Lge Execution, ſeing it ought not to be done in that Caſe. _ x 
28, Fear and Frend have much the ſame effects, as to fingular Succeſſors, ex- 
tptin the caſe of Robbery, which as well as Theft, is Vitiume Reale in Moveables © - 
hd therefore what hath been faid of Fraxd in that Point, needs not here bere- 
ſeated. 
29. The ſeventh common Exception, is, the Purſuers acknowledging or appro- 
Mich of the Defenders Right, direFly and expreſly by conſent thereto, or 
Bification thereof, Or IndireFly and tacitly by doing Deeds importing the ſame, 
Mach is called Homologation, from a Mathematical term, by which one figure 
RO quadrat with another, having like Angles thereto, ſo Howologons Triangles 
= Fe theſe which have equal Angles, ſeverally, each of them being of equal wide- 
= (% to the Angles of the other. VET Y ke 
«8. This Exception is only Relevant againſt the - Parties Conſenting or Hows- 
dis 997"g> ortheſerepreſenting them Unleſs the Conſent beadhibitin the Inve. 
rl | U4 | ſtieu 
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= Real right; Oc being a judicial Conſentin Proceſs, whereby the matter became 
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ſtiture, for then it is Relevant azainſt ſingular Succeſſors, as being : _— of the 


Litigious, before the Purſners right, 
' Homologation ariſes from many ſeveral Deeds, and is largely treated, 1; L 
Title 0bligations Conventional. 4, 11, wherein many Deciſions are adduced impor, 
ting Homologation, which may be ſeen inthat place, | 
30. Theeighth common Exception, is, Remunciation of all pretence of intere 
tothe Defenders Right,which is only effeQtual againſt the Renuncer, his Heirs 
6r Succeffors Repreſenting, but not againſt fingular Succeſfors, which holdeth 
not in Wadfets, which are habily extinguiſhed, as well by Renunciation, as by 
rant of Redemption, or Reſignation. Redufion or Declarator are comprehended 
under the firft Zxception,viz. Exceptio ret Judicats, & 
'- ZI. Thefe are the common Exceprions in all Actions. There are allo fevers] 
Exceprions, common to Aions upon Perſonal-rights and obligations, As Fj 
paFum de non petendo, when the Purſuer has abliged bimſelf not to inſift for Pay- 
ment or performance : Which if it be Abſolute, importeth a Rexwnciation of the 
Right purſued on; But if it be only Temporary, for a ſhort time, It 1s not a Þk, 
Temptor but a Dilator Exception, pp, AE not exclude a Decreet, but only the 
preſenteffeR thereof, whereby the Decreet is granted Conditionally, to pay or 
perform at the time to which the Delay is granted, Bur it maketh the Purſyer 
Lyable to the expences of Plea, plus petendo tempore. And being Dilatory, it muſt 
be inſtantly verified, yet if it be a long Delay, it will procure a Term to py 
it, and will abſolve the Defender from that Proceſs, Seing he is not oblige to 
ly ynder the Proceſs for ſo long delay z And therefore a new Citation will ng; 
revive that Proceſs: Yetit will not hinder a new Proceſs to be raiſed, after thy 
time of delay is paſt, 4.Þ 2h | 
32. The ſecond common Exception in Perfonal-aQtions, 1s, Payment of Perfer 
2arce made to him, who had the full Right to diſcharge, "” 
* '33. -Thethirdcommon Exception in Perfonal-a&ions, 1s, paywent made bin; 
fide to him, whohad not the true Right, but where there was another preſes 
rable right, which the Defender neither did, nor was obliged to know : 
therefore the Law ſecures the Payer, without prejudice to the Purſuer toinſift 
againſt the Obtainer ofthe payment. | 
Of this there are miny Caſes : Por inſtance, Tennents are ſecure, by payingty 
theirMafter,albeit there beCitation againſt them,much mpre when againſt him & 
them alſo,upon a better rigtit  Ualeſs there were Arreſtment upon their Maſtay 
Perſongl'Debt : For it, Vanda: ypondependence of Real aftions, will ng 
make Tennents Lyable for double payment, ſo long as their Maſters right is not Wy 
fully difcuſt &excluded:[t doth allo defend them nigh) ven -tpaſder when NN T 
pay a joint Duty for Stock and Tiend, Allo if a Sym dye by many Deþitors@ Wis 
principals or Caurioners, be aſſigned, and Intimation made to one of the Debt Wain, 
tors; It becomes q right preferable to the Cedents right, as to themall ; And 
yet, if the Cedent charge any of them to whom the Aﬀignation was'not lntimat, 
and he make payment, not knowing of the Intimation, he will not be Lyakl 
to double payment, ' Which alſo takes place in Arreftment, tho' Decreet bor 
making forth-coming be obtained againſt a Principal Debitor, which carrie... 
conſequenee the right asto the Cautjoners, yet if they be diſtreſt and pay, then. 
areſecure. Or if a Debjtor pay to a perſon Denunced, before Citation 10 a/t-M 
cial Declarator, he is fecure - For he is not obliged to ſearch the Regiſter of Hotirn. 
ning: A main ground of theſe and the like, is, that common Brocard in Lava 
Bona fides non patitur ut jdem bis exigatur, which yet takes only place, when vonjly 
firſt payment is made bon4 fide. -. low 
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Payment or performances But if the general Diſcharge be with ſpecial Þ 


' 
; 4 ng n 3 Du & Poke * C24 " + : pt hg ON IS "vg "3 0 
: ; - % = : EB Dp rs _ I Be Ef and ed Go ea Da: aft 2 > ad wp _- Þ OV IE OT +: bak 2+ 
. => es Lett Af OE Oo Blogs 1 OB Ss di Boe EOS IS ble, a Ht LEE OE: bs - : + ado « Ad Rn . F 
x *&45 6 I — 44 WAL %** - vs 2 I, CORSA 6h 7 PET TR - ; ET - Saab 0 KS eX'Y * x + * , by 5 £ LO "x 
= on "y - RES Le, - Ions — * RET - - , 3.3 : 4 G 
i OI . x %* id i . Fg bY”. : [ 
3- Ap4 A a ” . , 4 , ” 
7, . 5 : j k 
- {- © ; 7 SK $5 I -_ 
XY 2 , ” ny 3 » 14 
4s © , - *. T *. 
7 > WW %. ” 
1 FY- þ ; , \ 
of q % 
-4$ i aug 


 W charges; it'is not Relevant forany greater Cauſe, than is the greateſt contained 
| inthe ſpecial Diſcharge. [33 & Wie, WAI IT Meh Donner art 7 He, 9: 11 : 
\ WW 35+ Fhe f/14common Exceptionin.Perfonal Agions;for annual: paytrients or - 
prftations, is, upon Three ſubſequent Diſcharges of three fubſequentyears of terms: 
For thence the Law preſumes,*thar all-prior: years: or terms .are' payed'or renany- 
g&d,Uvlcſs they be reſerved... Againſt whichithis/Reply-is Retevatit'ts be:proven 
y Writ or Oath of Party,thar:the prior years 'or ternis are yet teſting inpayed, 
4Under this Exception is comprehended Acceprilationy :"wheteby” the Purſuct 
hath accepred any;thing in fatistaQtion of the obligment, which is Equivalent 'to 
; Diſcharge or Renunciation, NOI 
'"But par214t Receipts albeitthey. exceed three terms,or three years! #re'hot Rele- 
nantro excl adeByyons;Becauſe they import'only,xo betvra#Actomps of all Bygons, 
0:6, The ſixth common Exception- ine-petſandl;-»Acivngjt 3" Confuſion, whet 
the Defender cornes'to Succeed in the” Purſyers Rightz iwherher yas perieral or 
ſpecial Title. This Exception is not always total ; -Beemiſe though the Defen« 
&r ſucceed in the right as Heir, Yer. if he: 'rerider therfarhe MH6v le; ie will 
jor belong to his Heir, © but to his Executory and ſoithe/Attion' revives apainſt 
We Poceribe; Tet it is nota -Dzlator but a Peremptor defence, and'that ſeparas 
tow is as 2 New one ITE £01734 04 10 18513 01 900% 97 notge 
«1 p The feverth commpn ptior-in perſanal Afions Ig" Nv Cs RX 
- ker takes only'placey" where both .rh&: Parke ted Deftaden Wo, Jer 
61d,” arid of 1he ſame kind, ' And ithath the: Gombe effeag a Diſchargez "And 
| rats from the*concurle 'of the two liquid Debrsy fo thavthoughthe Defers 
&5 Debr” bear Hor Annualrent,'-or be not Regiſttable; yeritwilleleidthePur 
ks Pebr from' the time of: the eonoutſe;-from-whieh\6 :Anfullrent witl- be 
7” Bur by 'Stature, Compenſatiqn is not competent in:the ſecond -inftance, by 
wiþe{fion or ReduRion.. Parl, 1592, rep- 17" one] <P 91753 a Enron 
That which wasnot Liquid, may be liquidat by the Purſaers Oath; bur will 
Wonly effc& from the time ofthat Liquidation Andifince the 'NQ\ of Regs- 
Wis, if theft be any diltinR defence, forwhich's rertivisgranted's ©! Compenfas 
ſuſtsined* to be-Liquidar: by -Wirnefſes; being:-proveti within the Terttial: 
{Wed for rhe other detence,: <albeir:rhe forefaid tz -roquite -thar Compera 
W6n! be inftantly verified} Seingthe A@&-of Regulatiod is « ſapervehient! aw; 
Mrefore the favour of eriding Pleas, maysllow the Liquidation by Witneſſes, 
Wbreſaid; orif Wirneſſes be at hand; *and may be called by a Macersz orif 
WPirſucr take a Term OPpreove tif ion gig 92/07 Diners | : Oe 
tdmpeniſation is 2 Relevanc Reply againſt-Compenfarion,”" as is particulars 
fcat Li. t." T5. Liberation $.6. wherein alſo the' former Bxceptions in 
tfor al Rights, are ſargely-treated.. SOIT AS$8% HL I i 2d. 3h YZ LAID 0-H a 
28. Thisis peculiar in perſonal Ations;-that the commit Bxceptions of Freed 
RForce are not competently Exception, if theperſonat'Ation proceed upon's 
_— .the/nature whereof is to give ready Executionby: a Decreet 
nthout Citation: Which muſt alſo hold in BzUs of Exchange, Theſe by #« late 
fatute having the effeQ of Regiſtrable Writs : And likewiſe in other Caſes,where* 
immar Charges are granted by Law or Cuſtom. | ens 
"39" The lai? of all Exceptiotis, is {mprobatton, offering to provethe Purſuers 
Title ocloftruQions to be falſe and. farged + After which no Exception is com- 
ſetent, either in Real or Perſonal 'Attions;: 6r in*Declarators. And therefore 
Defenders intend to 'propone 'mprobations-. they muſt-propone all the prior 
Eeptions with Reſervation of Improbation, at leaſt in fa as do import the ve- 
7 of the Lybels  Seing what the. Defender ackngwledges as.true, he Fy 
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Tl mprobationz And therefore proteſting for; Reſervation-ofImpro- 
von, is not proteſt utio contraria faffo, | > OT YED? 
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; Improbation being tedious, and requiring much delay, our Law eſteemsit.ax; 
ſuſpetted to be proponed apimo differendi litem; And therefore admits it not by! 
» Exception, unleſs the Proponer confign ſuch a Sum, as the Lords appoint, accor. 
ding to the Importance of the Cauſe, as an Amand, in caſe by the event, it aÞs 
pear that Improbation- was proponed animo differendi. 

 Seing Regiſtrable Writs, and theſe of like nature,. have paratar executionem, 

Improbation ought not to be ſuſtained againſt them by Exception, but ought on- 
ly. to be Reſerved by way. of Action... Yet ſo, thatif the Purſuer be not very ſol. 
vent, hemay be put to find Caution, incaſe the Sum be recovered by Improbas 
ti0n. 

40. All theſe points which are competent by Exception, are alſo competent by 
Replz..;\ And in ſeveral caſes they are competent by Reply, when they are not 
competent by Exception or Duply 3 Becauſe the Purſuers are never preſumed to 
delay themſelves : And therefore Improbation by Reply, ought always to be ſy 
ſtained without an Awand. | | | 

41. In. all Ads of Litiveconte5tation, the manner of Probation muſt be deter. 
mined, eſpecially what is to be proven by Witneſſes > For all things may be pro. 
ven by Oathof Party, or Writ. But as to the particulars, they will be expreſ 


when we come to treat of Probation, | | 
. "42> In like- manner I»cident Diligences are not.competent, unleſs they beſy. 
ſtained in.the AR of Zitis-conteſtation, or in Ads before anſwer. For albeit for 
mer]y it-was ſufficient to proteſt for the ſame z yetthe AC of Regulations hath yery 
fitly appointed it to.be proponed and determined in theſe As. _ Likeas the ſame 
may be/proponed and ſuſtained either for the Defender, or the Purſuer, or both, 
++ 43. The laſt point in As of Litis-conteſtation, is, The Term aſſigned for Pry 
bation.:- Ordinar Diligences for Probation paſs of Courſe, and are not expreſ] 
mentioned in the AQ: Extraordinary, Diligences 'cannor paſs but by the Lords x 
preſentia, upom Bills: , | : by | | 
- 44---When.points are. admitted to be proyen ,by Writ, Parties do ordinarily 
proteſt fog Reſervation contra producende ; That is, that what alledgances emerge 
from the Writs produced, may not be excluded : Which Proteſtation is'not n& 
ceſlar,. Becauſe it will reachno further, . than to ſuch alleadgances as the proponer 
could not know,when Litis-comeſtation was made 3 Otherwiſe it would give,o 
calionto unneceſlar delay, As if a defence of Compenſation were proponed, thi 
Reſervatian /would not allow a Term to prove Recompenſation,. or a geteral 
Diſcharge which would take away that Compenſation, becauſe it was competeii 
and omitted at the time of Litis-conteftation ; Yet what is inſtantly verified wil 
be received -evenat adyiſing of the Cauſe + And this is the difference of Compete 
and omitied againſt 4&s of Litis-conteſtation, and againſt Decreets in foro contre 
 diGorio., . And though that Proteſtation be omitted, alledgances that could not 
be foreſeen, ariſing» from the Writs. produced, cannot be excluded , eſpecially 
_ which.ariſe from the inſpeQion of the. body of the Writ, as Vitiations. of 
ullities. | 
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Ces of Z3t3r-conteffation would have no effe&, ifLaw had not preſcribed j@; 
"the way to make them Effeual, by the Authority and WarranF aus. 

"Judges Competent 3 Whereby they are put to Execution, by Precep! s 
' "dire to Meſſengeroat Arms; commanding Parties, Witneſſes, 0WEg. 
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ar of Writs, to Compear before the Lords, upon. the day aſſigned as the Term 


of Probation, with. continuation of days, to Depone upon the Points contain- 
edin the A, and found Relevant therein, The Precepts againſt Parties to 
whoſe Oath of verity any Point is Referred, do only command them to Come 
war at the Term, - with Certification,that if they Compear not, they ſhall be hol 

as confefiing the Point referred to their Oath, But Precepts a- 
minſt Witneſſes cannot have that Certification, but all that can be done a- 
ainſtthem, or againſt the havers of Writs, is, to compell chem to appear, and 


M ne. And therefore theſe Precepts are called Fxecwtorials, becauſe they »re 
' WE forputting the Ads to effef, by Execution : They are alſo called Compulſators 
) W br the fame reaſon ; And they are called Diligences becauſe they excuſe the uſers 
N WM thereof, from Negligence, whereby poſterior Diligences being exaQtly follow- 
_ ed,are preferable toprior Diligences being neglected ; Yigilamibus non dormienti- 
- hu Jure ſubvenin»t, which is founded upon that great Intereſt to haften Pleas to 
« © ocnd. They arealſo called Dzligences, becauſe though theeffe& do not follow; 
o ft the uſer thereofhath endeavoured what he could, and fo is held as in the 
0 © fame caſc, as if he had obtained the command of the Precept. Theſe Precepts 
' & are called Exxecutorials betore Executions be thereupon 5 But they are only called 
hn, ff Piligences, when they are execute in due time. | 
nM 2: Diligences are ofthreeſorts, being either upon Precepts Before Decyeets 3 
5 0 pon AFs; or upon Decreets, | 
mo. The lf ſort of Diligences and Executorials vis, Theſe after Decreets,which ſerve 
h, I for putting of Decreetsto Execution, and making themeffeRual, are ordinarly 
os. i Horning Caption, Poynding, Charges to Remove, and thereupon Letters of Poſſeſſron, 
ty which are granted on all Decreets in petitory and pollefiory Aﬀions (bur 
iy © Declaratory Adions need none) together with the Executory Aﬀions upon 
krreſtments, and of Adjudication of Lands or Annualrents, 
iy 3: Dzligences before Decreet, are either Ordinar or Extraordinar. The ordi- 
" mar Diligence againſt Parties to Depone to whoſe Oaths Points are referred with 
1s If Ertification, are only by Citation to compear under that Certification, 
ver 4. Diligences «por: AFs are theſe, againſt Haversof Writs requiſite to prove, or 
o- ff produce Writs for eviting Certification contre non produ@a,and they are partly 
tis  Ordinar, & partly Extraordinar. Their Form is much altered by the AR of Re- 
ral © pularions2before which, the Ordinar Diligence was only a Summonds, to cite the 
a © ayers of Writs, which might have been done by a Summonds of Exhibition, at 
vill tbe inſtance of the Defender, ſo ſoon as hewas cited, or even before Citation, 
et | Vhereby he might call for ProduRtion of any Writ belonging to himſelf; But if he 
re Bf egleicd the ſame, till the AR of Litis-Confeſiation, then he might take wut a 
not | Summons, to cite Parties to produce his own Writs, or the Writs of others, 
ly who were oblidged to producethe ſame on ſuch occafions. But if he behoved to 
.o Þ prove with any other mens Writs,in that caſe he had no Title or Intereſt to force 
them to produce Writs, other than by occafion of the At g which he could not 
do, unleſs the time of the AR he had proteſted for Incident Diligence, which 
© mas a Summonds of Exhibition againſt the Havers of Writs requiſite for Pro. 
— || bation, wherein the Defender had no other Intereſt, but the common duty of 


4 


al in the ſame Society, to aſliſt the diſpatch of Juſtice, by their Oaths, or by 
the Writs jn their hands. But this Proteftation uſed neither to be admitted; 
or repelled, until the Term of Probation, when the Purſuer infifted for cir- 


' - | camduttion of the Term, and then the Defender did produce that Exhibition, 
M | ith the Executions thereof; whichis called an Incident Diligence, as every 
n J Action that is only competent Incidemrer in a principal ARtion, is called an [x- 


der Aftion - As when a Proceſs is continued againſt a Party, neceffar to be 
+ W Glled, and not called in the* principal Summons, as if a woman be cited, ard 
be Me marry perdente proceſſ®, the Summons muſt be continued againſt her Huf- » 
"40d, before it can bave turther progreſs againft her felf, * — © © 
WS of Ik X 2 4. This 
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This Incident Diligence was. neceſlar in many Caſes,: as if a Cautionge e 
were purſued for payment of a Debt, Moſt Exceptions comperent to the prin. I F 
cipal Debitor, would be ſuſtained for the Cautioner : and if the ſame wer 


found probable by Writ, his I-cident Diligence would ſtop the CircumduRigg & 
of the Term, or any further Procedure in the principal Cauſe, till that I». 
dent Exhibition took its #/timat Effet. So 10 Real ARtions for Lands or Angy. 
alrents, of old the Defender had a Ferm tocall his Warrant, his Superior, 
his Author : But in place of that, Law required that Superiors and Author 
ſhould be called «b initio z Otherwiſe no Procels is to be ſuſtained as to their 
Rights, or as to the Defenders Rights founded upon their Rights3 ſo chat it wy 
a good Defence, Thet all Parties having Intereſt are not calleds But whea they aj 
called, the Defender isnot thereby ſecured 3 For if they do not appear, Procek 
proceeds againſt their Rights, ſo far as they continue to have Intereſt, But the 
Detenders Right will alſo fall in conſequence, unlefs he force che Superiorg o 
Authors to produce, which muſt be by 1zcidens Diligences. 

5, When Incident Diligences at the term were ſuſtained, the Uſer thereof wg 
not obliged to Refer the Verity to the Parties Oath ; Yea though he did, and 
that the Haver were holden as confeſt,- That would not prove againſt the Purky. 
er inthe principal Cauſe : yet. it might have further a Cloſe of that Diligence 
by a Decreet of Exhibition, whereapon Horning and Caption would havefol, 
lowed. But Defenders commonly were glad of opportunity to get long delay, 
and therefore when they were not ſure to recover the Writs, they libelled the 
Exhibition to be proven Prout de Jure, and ſeldom did the Haver concern him 
ſelf, but the Purſuer in the principal Cauſe turged Detender in the lncident; 
And if the Uſer of the [ncident did not uſe Diligence to proceed therein, heyy 
allowed tocrave Proteſtation,and todo all that the other,viz-the Defender ia the 
principal Cauſe, whois Purſer in the Tacident could do to haſten it toan, end, 
either by any defence upon Inforwality in the Incident, or by urging ſhort terns 
for Proving. Yet Probation by Witneſſes then having four Terms, and afier 
obtaining Decreet of Exhibition, the Execution thereof was by the Lettey 
of four Forms, having four ſeveral ſublequent Charges, the Jlaſt where 
of was Captions This way of {cident Diligence was exceedingly tedious and 
expenſive, ſo that it was, juſtly and fitly changed, by the ſaid A of Regs 
lation : Whereby Incident Diligence wasnot competent, unleſs it were ſuſtait» 
ed in the Ac, and then Diligence was granted by Horning againſt the Haves, 


charging them to Compear and Depone, whether they have, or had the Writ I in: 


contained in the Charge, and to produce ſuch of them as they acknowledgedby 
theigOaths ; And upon ProduRion of this Charge with the Executions, a & 
cond Diligence is granted againſt the ſame Parties by Caption, and a Terms 
ſigned for executing of the Caption, whereby the Havers might at ariy time. be 
taken, and kept in Priſon till they were produced at the Term,. and did D& 
pone, unleſs they were ſet at liberty, upon Caution td appear at the Term, with 
conſent of Party, or by Authority ofthe Lords. This-Method-is very juſt, for 
there isthe ſame reaſor> to force Parties, though unconcerned in. the Proc 
to prove by their. Writs, as by their Oaths when called as Witnefles. = 
6, The Diligences againſt Witneſſes wereof old very tedjous, and expealive; I the 
for they were four in number, and as many Terms to prove, The firſt wb 
a Precept toappear and bear Witneſs, without any Certification. And if 8 i; 


were produced atthe Term, a ſecond Diligence was granted, commandingt Gm 
the Witneſſes to compear, with Certification, , that if they compeared 10% 8, 


Horning, would be Dire&, and a Term was aſſigned for their compearance. 1 


- the Defender produced not that Precept: with the Executions, the Temper 


would be Circumduced; bur'if he did appear, Horning was Dire&, and athitiFlere 
Term affigned. And if that were produced, Caption was granted, and a foutt Com 
Term aſſigned, But this Method was changed by an- A& of Parliament, inte 
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4 ltoded Parliaments, taking away Letters of four Forms ; And though-thac At 
> i! jas not Reſtored, yetthe Lords continued the Cultome as very convenient, 
ro 7. All theſe Diligences are granted by the Ordinar, in the Quter-honſe, But 
mn there arc other extraordinar Diligences granted by the Lords i= Preſeni:4, upon 
: jll, on many diverſe Occafions, daring the dependance of the Procels. As, 
n © £#f, in Competitions about Lands or Annualrenrs, if the, Proceſs-be dubious 
be nd intricat, the Lords upon Supplication do SequeSirat the Rents, and do Remit 
o« | the Competitors to an Auditor, to determine.their Rights and Preferences, by a 
L Pecreet of Ranking, when the Competitors are many, that it cannot be Diſcuft 
a © at the Barr: And the Lords do name Fadors after bearing, if the Parties offer 


Perſons, nominating the firtet; appointing them Sallaries, and warranting them 
| to ſett Lanus by Roxp. © In theſe Procefles there is Diſpute, Decreets and Adts 
he MW between every Competitor and the reft, whereby ſome are utrerly excluded, 
and others are preferred to have Accels in. orderz: according to the validity of 
their Rights. As alſo Sequeſtration is obtained by Bfll, when any piece of Ground, 
x & & Corns thereon, are 1na dubious Controverly. | aq 
nd = © Secondly. There is an Incident Proceſs, for Citing Parties, who are not ppeſenc 
fn. 4 the Berr when Litis-comeſtation is made, To appear to give their Oath of 
Edumny 5 which is competent at ary time, before Conclufion of the Cauſe by 
1, Probation, or before Decreet by circumdudion of rhe Term, This Incident 
yy, MW Proceſs doth not goro a Roll, but is taken ſurnmarly in, when ever it is ready, 
: being only [ncidert, | I NOI | 
- Thirdly, When Witneſſes are old, valetudinary or fſick,the Lords even before Lilis. 
enteſtation,upon ſufficient Teſtificat bearing this to be true,vpor'the Teſtifiers Cor- 
ſeence,will examine, Witneſſes to ly in Retentis and grant Diligence for that EffeR, 
* Fourthly. lf any Party diſcover Witnefles he knew not, and ſo declare upon 
DVath; The Lords will grant. Diligence againſt theſe Witneſles,. and ſometimes 
Have granted the ſame, without ſych Declaration. But now when the Teſti- 
donics of V Vitneſſes are patent, whereby the Supplicant may ſee, that his VVite 
tefles prove not s No other FYitnefſes ſhould be admitted without ſuch an Oath; 
king-he bath tempration tg,corrupt the. Witneſſes. — _ EE 
"Fifthly, If Parties ſupplicar for Commiſſion to examlihe Parties or Witneſſes, 
who are not able to trave},through Age or [nfirmity; The Lords will grant Com- 
miſſion to examine them in the Country : And it the Supplicant have been negli- 
Fit or faulty in propoſing the ſame, the time of Litis-conteſtation, they will no- 
minate perſons out of a Liſt, to benamed by the other Party. But if the Com- 
wiſlion be to examine Witneſſes in Probation of Tenors, or in Imbrobationsz . 
They will name more Commiſſioners, becauſe two Orditiars are requiſite to ex= 
nine ſuch Witneſfles,, when they are able to come, 

+ $ixthl;, When Witneſſes or Partiesto beexamined are many, and the Matter 
pain; the Lords will eafily grant Commifhon to be infert in the A of Zitis-con- 
tation, bur not if the Matter be intricate; unleſ$Voth Parties conſent, or in 
tale of Infirmity - in which caſe, the Lords allows the Interrogators to belnſert 
che At or. Commiſſion, CN 27 

+ Seuerithly, If any Point to be proven require Ocular InſpeQtion and Yiſitaiton, 
the Lords uſe to give Commillion to ſome of their number to Viſite the Ground, 
and examine Witneſſes upon the place, in the Vacanice, if any of them live near 
K; or otherwiſe to Commiſſioners, Burt if it be near, the Lords uſe to execute 
Gmmiſhons upon Mandays. - | | | | B. 
+8. ln all Commiſſions for Witneſſes, there is a Term and place of Fxaminati- 
Mappointed : and Letters of Horning are granted againſt the Wirnefles, to ap- 
year at that time and places But Commiſſioners cannot examine at any, other 
term, unleſs the Commiſſion bear it, and ſo Caption cannot follow, \uftil theſe 
ut FCGmmiſſioners Report be made, All Commilſions do allo bear 2 Terih ta 
n eB Report, -and theſe who are to prove, are to produce the Report, andeither Par- 
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ty ſhould have the Double of the Report, which ſhould have the Subſcripiiicy 
of the Deponents, or of the Commiſfioners, if they cannot Subſcribe : And'th 
Term is not to be circumduced, till after the day of Report. | 

9. The Hornings granted againſt Witnefles, or againſt Havers of Writs, nee 
not be Regiſtrat, neither do they infer the Falling of Efcheat, but only*the ob. 
taining of Caption.If Witneffes in the firſt Diligence dy or go out of the Countrey; 
The Lords will granta new Diligence for other Witneſſes in place of theſe, tothe 
ſame. Term with the ſecond Diligence,againſt the witneſses in the firſt Diligence, 


But will not give a new term for Caption againſt theſe additional Witneffes, 


Ry 


T.ITLE XLIL, 
Pzobation by Wit, 


PF Here are three ordinar ways of proving Points admitted to be proven in 
; Ads of Litis-conteſtation, or AQts before Anſwer 3 vii, Writ, Witneſt, 
| or Oathot Party : Ot which, Two, and ſometimes all may concur for 
proving the ſame Points So Writ and VVitneſſes may concur, . and 

When Witneſſes ak: only that they Know not or Remember not, Writ may he 

adhibit, and Oath (o far as is not proven by Writ. And therefore thedetermin, 

tion of the manner of Probation in As, is thus, #o be provex Scripio vel Juraments 
partis,Or prout de jure; That is ſuch points wherein Wiineſles are not allowed are 
tobe proven by the Parties Writ or Oath: But if Oath of verity be firſt uſed,ther 
is no place for Writ or Witneſſes : But if Frit be firſt uſed, Oath may be uſedin 
ſo far as is not proven by Writ. Points to be proven pront de Fure, compre 
hend all the three manners of Probation, yet in the order aforeſaid : Which 

curs. eſpecially in As before Anſwer, wherein particular grounds of Inference, axe 
condeſcended on, which is not a dire, but an indire& and preſumptive Prg 

*bationz For theſe circumſtances are probable partly by Writ, partly by Witieſs 

and by oath of Party,ngt only as to differentCircumſtances,but alſo as to the ſame, 

_ * "2, The proper 0:8; of thefe ways of Probation, ſhould be firſt by Wri 

Which ordinarly contains the ſolemn Confeſſion or Acknowledgment of Parties, 

And as verbal confeſſion, or confeſſion without a Parties Subſcription in the ſame 

Proceſs, do I»ftantly verifie ; So theſolemn Confeſſion by Writ hath a Term for M5: 

Probation allowed - And while Probation may be fo had, Witneſſes ought not Wipr? 

to be put tothe trouble of giving unneceſſar Oaths, But it Oath of verity be Wi: 


. 


ſd,it is the end of all Strife. | b- 
3. Probative Writsare yery various and of different 4mportance in Probati- 
on: And Writ comprebends both Chirographum and Typographum. The molt dj 
reQ ang plenary Probationgpy Writ, is, by the written acknowledgment of the "By 
Party, againſt whom tbe Prit is uſed, whether it be Declaratory or Prewrey xo 
If the Law allow the Writ to be, or tobe preſumed tobe, marked by the Y3 
Party by a Mark approven in Law as probative, as being written by his hand, 
or anprdinary ſentence ſubjoyned written with bis hand, which he is known Y 5 
to have choſen for inſtructing the Writ. This we ſee to have been the antient Wye: 
Cuſtom by the ſum of the Apoſtle Paxls Epiſtles. . 2.Theff, 3. 17, 18, The Salots 3% 
tion of me Paul, with my own hand, which is the ſign in every Epiſtle : ſo I writ 
The Grace of the Lord Jeſus Chriſt be with you all. Amen, Of a long time the AW” 
reſtation of Writs was by the Superſcription or Subſcription of the name, Deſignate Wir: 
on or Titleof the Party. Kings do Swperfcribe,and their Secretaries ſubſcribe to their Wipe 


- / 


_ Epiltles,. or to a Bueviat of Docquet of larger Writs ; Becauſe Princes have dt 


the time-to peruſe the whole-body, wherein there is much of Formality, Oches 


; 4+ Inthe Ruder times when few could write, thefubſcription of the mY 4 "Op 
| BORE ns t | ineſeſſ 
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&UPncontraverſe And peculiar Characters are eafier forged,and leſs Aſtructable. 
*$, Holograph writs ſubſcribed are unqueſtionably the Rfongeſt Probation by 
Wii ,and lealt imitable. But if they be not ſubſcribed, they are underſtood to 


a 


: 
I 


in 
F 
$4 
8, 
me 
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Romaris did not allow privat Writ, as a ſufficient Probation, but they 
tmſted moſt to publick Writ,as being done in Judgement, and ſubſcribed' by the 
Clerks, who could only be Church-men, as the word Clexkinfinuats: But though 
the name continue, there is now no neceſſity, and ſeldom allowance for Church- 
nento be Clerks or Notars Tet by Statute, Miniſters are allowed to be No- 
tarsin the Teſtaments of Parties, whocannotor are not able to write, They did 
Alb eſteem VVrits ſubſcribed by TabeBions, or publick Notari, to be publick 
Writs, becauſe theſe were Authorized by Soveraign- Authority» - to redadt in 
" W vxit what was done or ſpoken amongſt Parties, ?UTELS 

”" - 8. Our Cuſtom hath much,more acquieſced in the Subſcription of Parties, into 
Ib 1 ie ſeveral ways and terms before expreſt, © and does prefume'the delivery of 

” & Wn, ifthey beour of the Granters hands, being in thehands of theſe in whoſe 
= @ favours they arc granted, 'or inthe hands of third Parties * Unleſsit beproven 
by the Oath of the Party, in whoſe Favors the' Writs were gy 
it, that they were depoſitat inthat Parties hands, eittier to be returneMo'tbe 
anter, or hot to bedelivered _ and ſich Conditions eu 
4 y 


b che Oath ofthe Dc fic w tt e Conditions ſow rene w ich. the Dex ng 
bya would fiot he Doſe, wh he wha = but m [ i after yea Dez Poly ; 
9. 'Qux Cuſtom doth, Te, the Hoe SN Yotars as \Probative wi | 
exceptinthe particular C: thereb a As F iris, V. en they ſuble 
for Parties that have not ml or Al ga eheing At the. Arties comma 
and before Witneſſes, In.ſuch c Irs ets to lead t © bands of. the Þ þ Parti ip 
ſubſcribing theix Names, which 24476 No unneceſlar and out of uſe: Buz.the cove 
of the Norars Pen, . after \ Reading of the matter wricten, j9.ſti I retained 3) 
it.is preſumed fromehe Norars, Alertion,. uoleſs the, Wri r be ) "Bat% 
the matter exceed the value of a/100 pound cots, "Oblie: ations. tubſcribed' { 
Notars prove not, unleſs there be two Notars 00 four ſirnedles, '2. Taft ql { 
ments of's Seaſie can.only be by the Taſtrument « ofa Notar: For i it. is a Solergl 0 
which cannot be ſapplyed; atherways. . And hkeways Toftruments of Reſrgngh 
and CNT bd nrioptien of Aſignations, Tranſlations, ; r Repolinions 
likeways Inſtruments.  Knnciton bf Parties Kenyocingehe * Rights, they" 
.or by Tennents Renuncing their Poſle lon, and 9, muck Tafrumeprs of ol 
ritdou, Requiſition. and Conſignation upon Reyerſj lions, Tiny of ,Regi 
 ,ontoWard Vaſſalsto confer. with perlo ons: offered tom BY wh th em,and oh 
ments of their keeping-ar; \not; keeping; of theſe Bm” AN FUN Reps 
And whereſgever by abreement of. Garek, Inſtruments 'E aPE Pen theys 
.underſtood tobe by Notars,. though it,be not ſo expreſt., Yet [oft 
Notars make not full. probation, ;without lome Adminicle to iſtruct Pi | 
rant, not only in Relationito.the Points of Right, but even asto meer poſk 
As when, Tenne Pence their Polleſſion,, he mult, | deliver to GA 
ter, or 69, his al his dwelliog Houſe, a Renanchs A > pon 


containing a hey tocnter, Sutamarly, . with ſer ut P racels 1n Bs er Gil 


where Parties will got. do Aas which they. are Jord.te to 3 or dec lare; 


'by þ Norars,- 


=&. 


. «... 7. C—_— — oo &” 98 "Fries < = <<J-- 


-eyare gbliggd'to. eclare 3. Inftruments taken! 

Witneſſes ., infert_ .and ; required; - are probatiye,... felch no, other With 

could., prove. . .. 4Aad-{,whatſoever is. ſaid or: done, 1 'N: "any. nl, 
Qt 


or not ſolemn, ;. ar the Requiſition of the Parties, | the tars.are "obliged oe 
Inſtruments thereupon, 'although-the Points be nat a part of the ſolemnuy re req : 
ſir in ſuch laſtruments ;;., But theſe, Points, which are.no parts. of the ſole ml ay 
muſt be aſtruged. by che Witneſſes inſere in the Infirument;.1 nleſs i it bein 
ent Matters, -Fhe offer to:pay or petform any Hbligatighy ys time, Ani | 
-Confignation of, what.is.confignable,, upon refuſal, fe bf Ative, 'althopp 
be not neceſlar.Solemnicigs, . becauſe they: are: probab le b ; Oath. of the 
. which canrot ſupply any: lemnits, ongh they. may Hl the Party wo 
upon ſuch ſolkemaity,.; 11+ 7 - Rau 
All folemn Inſtruments of Notars are bya late Srarute, | gas ed tobeſ in, 
bed by. the Witnefſes, being done after. the publication 9 ** ue 
cap. 5. Byt that reaches,not ta other Inſtruments - "Yate it is OM itn | i x 
the Witneſſes ſhould ſubſcibe even.in; theſe, far thereby. their Subſcripriof'l 4 
4h in romondeanere: that they were. Winclſes, and were required lo. þ: 
FR All Ats and Deeds under the hands of he Clerks 0 'rocelles, re} rob Feſt 
tive Writs, and, the Warratids. thereof are epreſumod yet of s of fe fo - the 
ly quarrelled, the Warrands muſt, be,pro oduoe]: A n.the. ale © of of Redy NO | 
upon Improbation.of the Writs roduced, -as Titles or prnkecy. 1, They: ſes 
Reproduced;;; unleſsthey. be Iminiculat,or the Tenor be} oven, E bo 16 Ko 
duQion be 8x 3nteroallo. . Theſe-publick Writs, -prove what (Was done. hi MX 
Judge, | or what was ſaid or allegped. by. Parties, but do no ove, that hel bing 
=; were true, -except-in ſo far. as. the laſtruftions Nees are exprel bi $ 
y.or; particularly,;. pO TEN : 
F1. ' Whatſoever 'riesare probative oglſt a. Party, are probative ag 
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L ifthe forme bealledged by way of Redyttion, Holden nud Rap 
boient defence. For if thaſe ObjeRions were allowed inche. fir 


x be generally alledged.in all Proceſles, and RT NR 


A Autborities wexeprovel would bea publick. pr 


z 


þ Improbation b way of Defence, / Nah wink ae Darh. off 

tatained; chough it be the moſt impotanuDefence, . -withou 
gning ſuch an Amend, as may take off all ſuſpician; of rakes ee, 
; Writs notſubribed: by.thoſe againſt whom-they. are adduced, nar.by their 


< flors.or Authors, and even As and Decreets ;wherein they were -not 


s, arc inter alios aFa, que aliis non þrejudicant, though they may. give con- 


| &.in-Probation, And Regularly the Teſtimonies.of Witnefles in. que/Procebs; © 


z0t in another, unleſs both the Partiesand w_ bethe: __ Mrithat.« 0 


4 #Wimellcs cannot be <—ons, 


times 
'3 


jo "1 jwats yo others, than the Parties therein —_— ned ghens PD 
ks. hath: been-confidered im the-Taodles, JIufeftrrents of Property, or: damairents, 
< w Zion or Competition « which need not here be repeated. -- 


)..'P robation-by\ Writ ,is.not ſo firmas Probation by-Witnees, 0n.by Oath: 


q it admits contrary Probaiion, by poſterior. Writ.or.by Qath, Aud is may be 
. ſony by Improbation -. But .Qaths| cannot. be; Improveg, :albeic the: /Frit 


; theſame may be Improven : "Neither can, Probation be; led :agaioſi the 


i F ba xony- of. concurring Witneſles, though \Reprobators: are compuentaganlt 
= of their Teſtimonies, for therein- they are not Conteſftes. 


9. {There are many: Relevant! ObjeRions againſi the Faith of /Vats, which | 
pear from InſpeRion thereof, - As my ,:when the Body of che Writ; the Wit- 
es-arid-the Parties ſubſcriptions do-all-appear to beby the. ſame Handewrit 
efit is: concluded. that theFFrit is either, a Copy, or ris. Forged 3-and-there- 


| & ir-will. bo rejected -withous lmprobatiqn :\And ifthe [iſe tenacioufly adhere 


it} as- Authentiok, 7 Improbation may be ſuſtained againſt itchy: None, 


x thout an Awand. 


»Mabedbrit 3 10 be Vitiate in fubftentialibas, by- Delaions Re. 
oi: Cn” 2a -may aker the ane, eſprcaly 
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Thirdly} Marginal Addons upon o 
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me was known not tobe found at the time of the Date, the Writ bears; The Write 
Bf ereby is not only Improbative, but [Improven. Ofthis there was a memorable * © 

Frample, when the E. of deddington was Preſident, at the adviſing of the Ars 
Txamples | 5 | 
Tides of Improbation of a very fuſpet Writ, where yetthere was not ſufficient 
Fobation to annul or improve it; It fell inffantly .in the Prefidem's mind <0 
ok to the Stamp of the Paper, and it was found that there was None ſuch. at 
the time of the Date the Wric did bear, whereupon with Common Approbation, 
the Writ was Improven. | ” er rot WY: 1249S, 
© Sixthly, Writs which by their Date bear to beAntient,; if. they be written upoii 
aper induſtriouſly Sullied to appear to be old, Do thereby become Suſpe@ and 
Inprobative, unleſs they be adminiculat by authentick Writs relative.thereto, - 
= Seventbly. Very old Writs, eſpecially Charters or Seaſings, are Suſpect by p* 
Notoriety of the Hand-writs of the Noters that then lived, and commonly pradii- 
d. which were but very few, and their Hands evidently; known to all who 
zereconverſant amongſt Ancient Evidents,if the Writ,.. or Atteftation, did not 
ppear to be the Mag roms of him it bears to be VYriter-or Notar. And on 
the contrary, ſuch known Hand-yrit will confirm an Angient Writ, although it 
mach Torn or Worn, and though it have no Feffige ofthe Seal, when Sealing 
wed for Subſcription, or was requiſite for ſolemnity. . 
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20. There Remainsyet to-be conlidered the zterpretation of Writs, for which 
thereare many Rules, both general, and as to the Tenor of ſpecial Clauſes, 
(ch as Clauſes by Anciens Stile, which is continued, although the effeR. be nor 
mended to all the words expreſt. So the. Stile of. Inhibitions, prohibits the 
diſpoſal of all Rights, Goods and Gear, , and yet reaches. only to Heretable Rights; 
The like is in the Stile of ſeveral Gifts in Exchequer, the meaning of Clauſes of * 
Wirandice, of Clauſes of Conqueſt, Clauſes of Subſtitution,- Claules Irritent, ec. 
1220. The general Rules of Interpretation of VVrits,, Are, Firfh, that they ought. 
lybe interpret according to the Parties that expreſs the ſame, and the Matter expreſt 
lkerein.'. So if the perſan expreſſing be Vulgar, the, Interpretation of their 
Yords and Sentences, ought to be underſtood according to the vulgar mein- 
0g and commen ſenſe thereof: Andif the Matter import that they muſt be legal 
Terms, they are tobe underſtood in the moſt common and vulgar ſenſe theſe 
Terms can bear. And therefore that Brocard, that Verba ſunt interpretanda con- 
hegroferentene, qui potuit fibi clarins legem dixiſſe, Or, meniem apertius explicaſſe, 
tblds not in fach Vulgar perſons, but in Skilfal perſons, or where Skilful per- 
fas are truſted, - ; Shins : 
- Secondly, Yerba ſunt interpretanda contra proferentiews, where the Parties are 
ilful, or are known to have trufted skilful perſons in forming of the VVrits, 
And therefore the ſame ſhould be as much extended in favours ofthe other Party, 
S#their ſenſe can bear. G 

© Shirdly. Words are more Extenfively to be Interpreted in Matters faveyreble, 
in perſons favourable, than inother Caſes, Eſpecially when the Matter is Odi- 
#r, as the Rowars Law faith, Is dubis pro. dote Reſpondenduw. And generally irs 
tho prolibertate Refpondendurs, and in dubio pro Innocentis Reſpondendum, '1n du- 


-Þ; 


Wipro poſſeſſore Rejpondendum, In dubio pro debitore Reſpondendum, Ir: dubio pro 


Ke \Reſpondendume. 4 ; 
*Fourthly. Plus valet quod agitur, quamquod fmnlatt concipitur : More zeſpet is 
®be-had to what appears by the Writ, to bave been the intereſt and defign of 
& Parties, than ro what the Stile bears. - - FIITY GH 5: 
4 Fi ihly. In claris non eft locus conjeFuris, This is'a CorreQory to the;former 
ales; that Judges may not Arbitrarly interpret Writs, or give then-a ſenſe in- 
Wnbſtent with their clear words, are 2} i) "3, : cixring 
'«/-  bixthly, Nemo preſuniter donere, under which is comprebended, Debitor non 
= Maſunritar dongre : which is more pregnant than.the former general Rule. Yet 
ther Caſes, when the words may bear a deſign to oblige, .they are not to be 
| Tv : 
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692  Tnſtitutions of theLawofScotland. LiblF 
Interpret as a Deed of meer Liberality As if the-words bear, that ſuch a'perſiy 
delivers or oblizes to deliver ſuch and ſuch rhings, they rather mport Loas, than 
Gift, Yet when the natural ſignification of the words importeth Domation,or x 
eratuitous Deed, It'is to be integpret accordingly. 2 ol 

Seventhly. Words in Latter-Wills, or Donations or Diſpoſttions in contemplation 
imminent Death, are more favourably to be interpret, and to be further extengg 
then in deeds inter vivor. There are latge Treatiſes: written de ConjeFuratd w 
defun@i,which are much conſidered in the Rowan Law, but are not ſo uſeful azty 
us3The power of Tefting with us being very much Reſtrifed,there being on] 
left ro the DefunQ,” a power of tegating that which is called the Deads pay 
Movables.which is ſeldom the whole,ſometimes the half, but moſt ordinarly 
third'of Teftable Moveables, This our Cuſtom harh'determined, that w! 
Defun@ts Lepat,Gift, oblige or diſpone:their whole Moveables 5 That is'y 
derſtood 'to be with the burden of their whole Moveable Debts: Becauſe 
the Gift beitig per O#iver/tatemgthe Burden is alſo meant to be per Vniverſtalenk 
whereas otherways Debrs are taken 'off the wholt head, and the wife, bairnsan 
- neareſt of Kin bear their ſhares of it :-Yea ſuch" Donations even ter vivos, arg 

underficod to be with'that Burden. Bur if the Legacy, Gift 'or Diſpoſii 
be Special, if by Evidences it appear that the DefunQ-knew the thing Eton 
not to be his own, The fame is to be acquired, or'the value thereof out bs 

Deads part; But if that be not known, the meaning is underſtood to be, that 

he' gives it'as he hath it, or pretends to it, without any Warrandice, no nat's 
eainft His own preteritFa& and Deed: For DefunAs are not ſuppoſed to have te. 
membered what they have donez And whit they'do after the Legacy, derogyy 
therefrom -_Y er ſpecial Legacies have this advamape, that they have no Abate, 

He Defandt's" debt, if they do not exceed Deas part. (F 


_ ent by the 


Rt UB he gd interpretation of ſperrul Clauſes, they are cong 


in the Tadexes of the 'Beceftons of the Lords obferved by me. The Patticulin 
would be' tedious and unneceſfar to'be here repeated, but by theſe Indexer an 
Decifions , © They ' wilt eafily be” cleared; © Eſpecially theſe Claufes which 
are moſt frequently tontraverted, ' ſuch as Clauſes ' concerning 'Congueff, Sup 
ceſſion, arid Irrffancies. . | NET 
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TITLE XLII. 
[: all Contraverſies; 'V/inefer are adhibit to determine, as a common Ale 


amongſt all Nations z Which is confirmed by the Word" of GOD: foie 
ſo month of two or three Witneſſes, let every word be eftabliſhed, - Where, by Boy 
'" word, is underſtood, every Aledgeance to be-provens For it is not meant 
that wordifhould only be-proven by Witneſſes. butthat things ſhould beſo pro- 
ven, oy ned by words written'or ſpoken, if a juſt:conclufion be thenee 
inferred; But words of the ind, or Thoughts, cannot beproven by Witnells, 
unleſs they be expreſt by words or other ſufficient ſigns. - 11% ab 
2.” Thence alſo it foloweth,that one'V Vitneſs cannot make ſufficient probation, 
wharſoever be the quality-or r= that Wirneſs, and yet-the Teſtimony 
one Witneſs may produce more faithin"the'Jadges, than other two'will d0: 
is evinceth, 'thae every thing is nota ſufficieat:Proof, that makes faietoithe 
Fudge. One YVitneſs may - concur with other Evidences, ' tomake 'up probafs 
on, though it be not ſufficient alone. | 3: 422148, 7 217 2 AtcS HI: 
' "13, Hence it is alf@ confeguentz/ that- the probation of ſome Points requiIy 
bur two Witnefſes, atid'othersrequire three, which muſt be mattess of very get: 
_ Importance : For if the ſentence had been,” that every word ſhould be proven7 
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Fche Eſtates of Defunds by their Heirs, Improving the Hand: writ or Subſcripti- 
of a Party comparatione Litefliruw. And. yet poſitive Law way require moe 
Witneſſes than. three, in the 'moſt Solemn and Important As, when there is 
ptruric Teſtium: So ſever VV itnelles were required in. Teſtawerts, and five in 

Wcils, which behoved to Signs Butin a Mibtary Teſtament is procinfu, two 
WVicneſſes were ſufficient, without Signing -. This doth not Invalidat the natural 

[Fridence of three V Virneſſes in it (elf, but only Refuſeth Legal Remead, when 

#eCommand to. adhibit ſo many V Vitneſles, is negleRed or contemned, In the 
Slide way that Legal Remeads are not adhibit upon aked PadFions, when the Au- 

Hotty of Lawrcquiring ſome what further (as Stipulation) which may eaſily be 

Toge 10 all Caſes, is neglefted, _ | he es bk -+ 
4. OUpon the like Grounds, Our Law and Cuſtom hath in many things refuſed - 
te. Teſtimony. of VVitnefles, how many ſoever they be, where VVrit 
tay, and uſes to be.adhibit 3. Or where it'is agreed to be adbibit: So we allow 
t Yerbal or Nuncupative Teſtaments,and no Probations of Legacies exceeding 
Joo pound Scots, And no Probation by. V Vitneſles, of the Borrowing of Money, 
Fat in Matters of far greater Importancqy where YVrit uſes. not to be 
Ahibic ,. or.-.cannot commonly be adbibit, we _ allow Probation _ by 
YVitneſſes « £5 inall Bargains, Buying, 'Sclling, or Bartering in Merkats, it 
ere moſt inconyenient to Require Writz And therefore in all ſuch Bargains, in 

without Merkat, VVitnefles are adhibit, unlefs_it be agreed upon that V Vrit 

ſhall be adhibit. And we refaſe VVirneſſes for proving any other Promiſe or 
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 perjure themſelves, and take GOD Witneſs to a Lye, wherein they my be Re... 
dargued by their Conteſtes, and become infamous and CPR cal '. And 
therefore as Parties Refer to,and Acquielce in the Oatt of Farties Swearing to. 
their own detriment, even then, when another probation is poſſible z Much 
more ought they to acquieſce inthe ſolemn Oaths of more indifferent Perſons, a; 
Witneſſes. And as Witneſſes are hbabile to take aug Mens Lives and their Eſtates, 
ſo much more are they ſufficient in lefler Matters, where Writ is not required, 
7. Yet great Caution hath been always adbi bit, in admitting of Witne es, be- 
cauſe many are apt to miſtake through.Inadvertance,or Precipitancy,and through 
the ſecret infiauation of Favor or Hatred, which even the Witneſſes themſelves 
do not Perceive : Therefore ſeveral Perſons are even'by the Moral Law, inha: 
bile to prove as one of two or three Witneſſes. As Firi?, Theſe who have na 
attained the Hge of Diſcretion, whereby their Senſes are confirmed by exerciſe;to 
advert things as they are, and when a Moral Principle of Juſtice is not conſidered 
and confirmed inthem, that they can have the Reverence of'an Oath, and the 
abhorrence to wrong othersin their Right: Tet when they come to have Dif: 
cretion, they may bear witneſs in pelpable things, upon'*their Memory of what 
paſt before they attained to Diſcretion, wherein there can be little doubt of their 
miſtake 3 As when'March-ftones are ſolemnly ſet, Boyes uſe ſometimes to be laid 
down upon them and ſharply Whipt, whereby they will be able to Remember 
and be good Witneſles ag to theſe Marches, when they are very Old, That im- 
preſſion on their Fancy laſting 1 | | 
Secondly, Fatuons or Furious perſons are not capable of being Witneſſes, while 
they areinthat condition, and even of things that then occurred; Except they | 
had long lucid Intervals - For ſhort Intervals are bard to be known. 
| Thirdly, Profligat perſons who make no Conſcience of oaths, which maybe 
known by their frequent Lying and Swearing falſly, or inconfideratly, or thei 
being openly Vitious otherways ,, Whereupon they are accounted as [ofa 
 Infamii fa#i, by uch vice, es relates to the matterof Right, as Deceivers; or 
Oppreſlors,or perſons openly Profane, being Atheiftical, or Contemmers of Rabi 


gion : For ſuch are not preſumed to byye the Reverence ofan Oath; Ande& 
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ſpecially ifthey be Vitious,by vices relating to Oaths, as if they have beencot- 
rupt Witneſſes by acceptingof Bribes, or not diſcovering in the Preliminaries of WB 
their Oath, when Bribes were offered, or in Deponing things incoofiſtent, which Wi 
' make them inhabile in any Cauſe. This Point is ſometimes too far ſtretched, a IW'* 
when perſons are excluded as being Hereticks : For many fach have Reverenct 
toan Oath : and though they may be RejeRed as ſuſpet, when they are to WH 
teſtify againſt theſe of an oppoſit Petſwaſion, eſpecially if they be Zealows BW Þ6 
Yet that is notthrough fimple Inhability, but upon ſuſpiciqp of Inequality. Co W'mri 
venants have been made with theſe that acknowledged not the true GOD, yet. 
baving Devotion to that which they Adored, it gave ground of Confidencein 
their Oaths, And certainly it is much the duty of Judges, in cakiftg the Oath 
of Partiesor Witneſſes, to do itin theſe Terms'that would moſt touch theCor-. IF 
ſcience of the Swearers, according to their Perſwaſion and Cuſtom. And albe Il of i 
it Quakers or other Phanaticks deviating from the common Sentiments of Mat» BW 
kind, do from Perſwafion, refuſe to pivea formal Oathz Yet if they do that 
whichis materially the ſame, as ifthey Depone. that what they are roſay is in the 
preſence of G **% who is their Witneſ;,and wil be their Pudge if they Ly, itis mate- 
rially an Oath. | oz gt | 
: © Fowrthly, Husband & Wife, Parents & Childten,are commonly inhabile Witneſſes 
And though Parties would Conſent, yet theſe arenot obliged to Depone againft 
; one another 3Leaft thereby diſguſt and prejudice ſhould ariſe berwixt ſonearRe- IN wt 
lations,or they be in.too great tentation ofPerjuryeAnd therefore,they areExeem- W%u 
ed from being Witneſſes or Judges one againſt another, even in Capital Macters' WW 
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* .- Fifthh, Theſe who are 5» place of Parents and Childsen, as PR age Aunts, b 
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riage, or at ſolemn Conferences be- 
ation: of the Adducer if he knew..of a- 


the Witneſſes who were the ConteiHes 


£ 


the Ju 


the) are 
Are cn | 
Hſbicion ſhovld/noctexcludes/:i( 1 


£{46\Thereforewhere Competent Evidence is given, that other Witneſſes might 
et3d; -therecare- many. grounds: allowable {ito Refuſe 4beſe who, are” ads 
$2ed; with ſaſpicion ot bring/Bydzed, Tilk otbers who are without ſuſpicionbe 
Branined, As Biff, Poverty; whereby Witneſles are ntore capable ofCorrupti- 
*: Andtherefore in our Cuſtor, ''it-uſes: tobeobjeRed againſt Witneſles, that 
iy are not wotth the Kinge anJows. thatis the ordinar Mul for Miſdemeanors. 
Jie chis oughtto:beconfidered: according to-the Importance of the Cauſe; Which 
Tit be great, he-who is: worth; the; Kings iwlaw, is not omns exceptione Major <. 
Twin great Cauſes,' the Tentation may begreatz- which canaot be preſumed in 
wer Points 70 ut vr openly DIGOR i (2625; , ' 

Weetond!ly, VWitneffes Threained by Powerfull and Rigorous Adducers,if they did 
"Wipe 10 to-Depone, -are'cormpe,/ although their Depoſition were true. But 
'fowph they'did-not ingagez:-they 'onght -in' their Preliminaries, to declare the -- 
"Firezts; which would purge the ſuſpicion, ſhowing they were not afraid theres 
'&;\-Otherways: they were ſuſpeR. | | | > 
Thirdly, 9 eeſler botome Inhabile, by. giving partial Conncit 3 Asby. guy 

"Hog the Plea,:tdling the Party of his Intereſt, and Offering to Nepone in his 

Favors, or beingpreſent with/him at Conſultations with Lawers, where it mjght 


* 


' leftiown whatwas neceſſartoibe proven; .! But it is no partial Counct], though. 


£ 


'Feiſons be Imerrogat. by Parties:what they kyow of ſuch Affairs, generally or par- 
Aalarly, if the motion ariſe'nat; from themſelves. oo oo 
=! Fo h bly, Wineſl 7 es may be Rejected, if they were Prompted. and. Iftrnted'in- : 
"what Terms to Depone. - | Ds... 
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BFfby, Witnefles may be Rejedted if they cometo the place of ag icature, 
* Bi-actee of the Adducer; wichour being, Citeds.. Thele are called Ulironcon! 
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s If Fitticlſes, burſhould rather: be. called. Officiovs Wirneſless Bur if, upo yr 
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ms Minds, eniictecied; veal deſired to come for 
ad of Suſpicion. 
eftick Wirneiſes, as Servants and others, though not in a &," 
condition, yet contitined in the Family of the Adducer. for. fome confide Vik 
titi6ate Rejected bs faſpd, eicher inthe caſe of their Maſter ar Miſtrils,or the 
Fellg-domeſticks, being in a Friendſhip rogerber y UnleG they be Neceſlar 
nefles in; Dorfeftick Aﬀairs. 

Seveztbly, By our Cuſtom Moveeble Tennents, whohave not Tacks for Tyr 
fo-rutt, ae ſulpe& Witneſſes, : 

Eightbh, Atovens; Agens, Faſtors, Truſites, are ſaſpes Witneſſes for the 
Who'imruſt them. + But they are not obliged to Depone as © any Secret e: 
mitted to them, 
| 'Nithly, Good-brotbers afid Good-ſfifterr are ſaſpeRt Witneſſes for one ' 
except i It Bey Marryitig oftwo Siſters or two Brothers, which is but Apa Pi | 
Joritatls's And therefore they are only tobe excluded, where -more indiffer; ti 
We Ry Fyiindjip or Tatimacy inakes Witnbſes notto bag, 

traot or Intimacy akes Wi not to be'0m; 

End. Wzjover: For ſuch are accounted-no lefs affetionat, than Brethren. i 
'Yeau lawful 4w##%rr Rerider Witneſſes ſuſpe&toftoo'much favor, or otherwy fi 
'of to0'thuch 'batred, CRT _—_ off with Diffatizfattion, | 
Flevinthly, Women are Witneſſes in Gatiſes meerly Chil, 


'except'they -wr" ices 0 rhe Probacien of a Child born of that Kipe 
ties, *as'that irgig 'Crpor Weep. | 

'zb. 'Byt'in all 'rheſe ObjeQiots againſt! Witneſſes, where they are nor6a- 
BD - ly exclatled, or hivelhitereſt in 'the Geuſe whereby they may gain or lob, ori 
| Arcs Relatidh, or Entity; Witneſfes ſhould not be Rejeeted,aokd 


"ther Witheſfſts atiſaſpet could:be Tourid, 
he verity 6falltheleObjeRivhemiy be proven by the' Oath of the Addy- 
r,or by the Oath ofthe Witneſs,or by the Oaths'of ot Witoeffes, if they'be 
'to'a Term'befbre'theWirneſſes'be Examined:3ut they cannot otherwajihe 
=> to be p pn ,becauſe theſe ob _ th which-muſt be inſtandy 
etified,in the f/f inftance's Bur'in the ſec nce,they maybe. proven,even 
'by Witneſſes , if Reprobarurerbe protefted” for, 'at the tithe of —_ —_ 
For ' otherivays 'Pattics"arec bad's acquielcng 6's rpg onrnt Fxcept 
ey cangive competent Evidence, that Lobabilicy in 
'their ps UN theic' XS Herr ofthe nature of theſe "_ 
- Witneff og = Bl 'RefeRed, as upoi account of near Relation, Ta 
ty, or when ep the : Forthere isno reaſon, )that' upon: the- other lig 
=o of Suſpicion ( which ſhould only take place where more indifferaſ 
efſes ' are "foutd') 'Solemn 'Decteers ſhould' be:Reduced's Eſpecially, 00 
'when Cauſes go'to the Roll, 'which/! :a -confiderablediftance of tis 
tween the Examination of Witneſſes 'and the Decreet, whereby | Parties {ol 
as Witiielſes'are cited,” might Incidentercite other Witneſſes to prove their. 
bility, which will have ſummar Proceſs, andy ightbe termiriatbefore Decrecil 
| "Extraded. _ But it'Hath been, and" everwill b inconvenience, 'if-Decrett 
| by K - OS - amo rp convenient, = 
| "the *a"Statute' for a ſhort Preſtriprion'in:Reprobatures. A 
| *- 22. $o-much forthe Hability 'or Inkiabitity of Withefſes, The next Pon 
ti they are Rdduced and Examined, The Antiene\ Cuftom was, ' that is 
4x Summons, there was © Wartant' to' vice Witneſſes, "and-a * Bk 
ithes. * ButTetig now Catifes tanhor cothe'ta be Diſputed and De 
ned,at he Termto which perſons are cited; That way of citidg Witneſſes by 
FIT by Dita eill T_—_ for hore ave mY = abeg 
ttto thee; days 5: 
Wy britig hen Bur, "iby day afrer" the: Term, to: which t! 
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cited, and then Objeftions againſt them may be Diſpute or Referred to the Or. 
dipars on the Witneſſes, before they be Examined 3 But fill they muſt appear at 
theBar, and wake Faith : And there is put up inthe Mivut-book Aviſandium and 
Fitneſſes, to lntimat to the other Party, that the Witneſes will be Examined in 
the after-no0R, unleſs they be adduced on Saturday, and then they are to be Ex- 
zmined on Teſday thereafter. | | 

13- There are two Ordinzars for Examination of the Witneſses, that they be 
not forced to long Attendance: And moe are appointed, if the Witneſses be ve- 
ry many. If they cannot be all overtaken at one Dyet, the Ordinars ought to 
begin with theſe firſt the next days That the oppoſit Party be not uncertain 
when to attend, and to give in Interrogators, -or Propone. and Inſtruc ObjeRi. 
ons: And if they beotherways Examined, the Party 'will eafily get a Re-ex- 
mination, He condeſcending upon the Relevant particulars, The Ordinars are Jud- 

as to the Relevancy and Pertinency of the Interrogators, which are Regulat 
F the Tenor of the AG of £3tz5-conteſtation : And therefore they cannot refuſe to 
Examine upon the Tenor ofit ; But if Indire& Interrogators be proponed, toex- 
piſcatthe verity, Parties are heard thereupon 3 Aod in caſe of difficulty, Report 
s made thereanent, or upon the ObjeRions and Inſtrugions thereof. 

14, Formerly the Tei7;wories of Witneſses were taken, without the hearing 
of any but the Fudge and Clerk, But now by a late Statute, Teſtimonies are 
ppointed to be Publiſhed ; And therefore Parties and Advocats are admitted ro 
be preſenc at the Examination, but no other ought to be admitted. This was al- 
ways allowed in Criminals, and the reaſon is, becauſe upon the Anſwers of 
Witnefles, there ariſe Emergent Interrogators to Expiſcat the truth, which che 
Lords did always follow, and now they have the concurſe ofthe Parties. 

15, In the Teſtimonies of Fitneſſes, the Ratio ſcientiz ſhould always be ex- 
peſt, that it may appear they do not Depone upon Fancy or ro ae or up- 
a. DNeduRion of Conſequences, but upon ARs falling under Senſe. And'there- 
late Teftimonies ex andity prove not, that is, where the witnels gives for the rea« 
on of his knowledge, that he Heard the matter by Relation of others. Bur if the 
ting to be proven, do it ſelf fall under bearing, the Teſtimony of the Witneſs 
tat heard It is valid ; And thereforeif Witneffes be adhibit to prove Fame, the 
tearing of Common Report is ſufficient, though the Deponent cannot condeſcend 
won the Reporters. et | 

16, If Parties give in Interrogators, for Examining who were preſent at theſe 
k on. which the Witneſs Depons, and where and when the fame were done; 
The ſame ſhould not be refuſed, that thereby it may appear, whether there wete 
Witneſſes not cited, which werelefsfuſpe&#, whom the Lords might ordain to be 
ated, that it might appear whether the Witneſſes would vary asto the Circum- 
tances of time and place, and ſo not be Comteſtes, | 

17. By what bath been ſaid, it may appear what Witneſſes are [zhobile in any 
ale ; And what Witneſics are labebile as to fome particular Perſons, and not 
to others g Or as to ſome particular. Cauſes and nat. to others 3 And what Wit- 
nekes ate Rejected, only where more indifferent Witneſzes are found, but other- 
mays may be Received without them,or if one unſuſpeR be found, may be Recei- 
"td with the ſame - Thence alſo it appears, what Witneſses are owni Exceptione 
Wjores, as being neither Inbabile nor SuſpeF.. . - ge NES 
18. In Examination of Witneſses, each Witneſs ſhould be Bxamined ſeveral- 
jy out of the preſence of the reſt; And the Parties and Advocats ought not to 
permitted to Remove, till all ofthem be Examined. Neither ought the Z#xa- 
wined Y Vitneſcesgo to the ſame Room with theſe not Examined, to the effe& 
he V Vitaeſres to be Examined may not be Byaſsed, by Repreſenting to them what 
be former VVitneſees have Deponed, , which may very readily be unfaich- 
hilly related : For a V Vitneſs that will not Perjure himſelf in the favor or Odiate 
Ca Party, may yet Relate his TRmony otherways than truly it was. vi 
It | Ig. | 
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19, Witneſſes in Improbation of Writs or Reprobatures are not excluded y 
Exceptions, but all are taken cuw ot, which are not Parties: And if their Teſtimo. 
nies be contrary,they may be Confronted, that by minding theſe who differ.of * 
circumſtances, they may be convinced to joyn-And in adviſing theſeTeſtimonies 
reſpe& is not only had to the number, but chiefly to theſe who are moſt free of "Th 
ception. 


TITLE XUV, 


Pzobation by Oaths of Parttes, 


Robation by Oaths of Parties, hath a Moral ground and a Scriptural war. 
rant, as well as Probation by Witneſses, The Moral ground, is, tha 
| as Men areobliged to perform all Duties towards Men, fo they ought 
not to reſuſeto acknowledge the ſame, fo that the other Party be oblj. 
ged to JOS, and not further to ſtrive or contravert, The Scriptural war. 
rant,is, That an Oathfor Confirmation, is the exd of all firife. And therefore xx 
all Men are obliged to Remove the ground of Strite, fo they are obliged togire 
their Oaths, when theſe are neceſsar, for Removing it. S?rife doth compre 
hend not only contending by Force, but contending by Law. And there is con. 
vincing reaſon that Oaths of Parties ſhould end all ſtrife: Becauſe thereby, Gy 
is called as witneſs of the Trutb, and is acknowledged as a juſs Judge, who will 
puniſh the Perjury.It is a ſtronger Confirmation than the Teſtimonies of Witneſſes; 
Becauſe Parties 'Oaths are commonly againſt thewſelves, whereas Mitnekes 
Swear not againſt themſelves. Alſo theſe who aſsert or acknowledge by Confij. 
on or Writ, do not call God to be witneſs and Fudge, nor are under the atrocigy 
Crime of Perjuryz And Confeſſion is rather a yeilding, than a poſitive Aflertion of 
the verity of what is confeſt, as Deryal imports no more, but wot confeſ/;ng, and 
not a poſitive A ſertion of the Falſhood of the thing denyed, | 
2. Seing Oaths of Parties for Confirmation muſt end all ſtrife, and that the 
Swearer runs therein the hazard of Perjury, and Infamy, if the contrair bepro- 
venz Therefore afcer ſuch Oaths, there may be no other Probation adduced : 
YeaParties ought not to be urged to Swear, where theUrger knows any otherfuf- 
ficient Probation 3 And therefore he that is required to Swear for terminating « 
Plez, is not obliged to Swear, till the m_—_— notonly Renunce all otherPro- 
bation, but Depone that he hath none. Bſpecially that he hath no probative 
FFrit 3 Becauſe the Malice of ſome, in ſmall Matters,may be ſo great as to becot- 
tent toloſe the Point referred, fo that they might make the Swearer infamous, by 
Reſerving his V Vrit to the contrair. | 
3. Itis not every O«th that can terminat Pleas, and be the end of all ſtrife, but 
that 04ih only which the Scripture calls an Oath for Confirmation, and which i 
commonly called an Oath of Verigy « Becauſe it poſitively affirweth that what the 
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Swearer alserteth, is true, And therefore an Oath of Credulity is not ſuch an 04; 5 
of Verity: Becauſe the Swearer doth not aſsert the Verity of the Matter, buttbeiW js; 
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verity of his Belief of the Matter; By which, is not underſtood, that which 
Fropey Belief, that is, Perſwaſion upon the Teſtimony of faithfull Y Fitnelses ; buy, 
Behef is the prevalent Opinion or Judgment of the Swearer. ' And yet the 04} 
of Credulity ought to be true, that the Swearer is ſo perſwaded 3 And it is ſopre aq: 
ſumed , But it terminats not the Plea: For even thereafter, other Probatioab\Mik, 
FFrit or by YVitneſfses above Exception, may be uſed, where, by Statute orWFFy.. 
ſtom, they are not forbidden 3 Much more if the Party Depone, that co the WH... 
of his Memory, or beſt of his Knowledge, what be aſserteth is truc. Such Oat”; 
do juſtly exclude him who ſo Sweareth, to inſiſt in theſe Points contrair 10h. 
own Balief or Perſwalion 3 And therefore in that caſe they may terminat 19h. 
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Plea : But an Oath of verity terminats the Plea ſimpliciter: Tet Oaths of Credu- 
Þ lity, _ in Swpplement of other Evidences, may fully terminat the Plea, but not 
alone. 
4+ Tea Oaths of Credulity may terminat Pleas in ſome Caſes, even in favor 
of the Swearer 5 As the Oath in Lite, in relation to the quantity or value of 
Goods, which poſitive Law for conveniency allows in many Caſes, to prevent 
Atrocious Injuries 3 As in the caſe of Spuilzie, if a Spuilzie be proven, though 
the whole particulars Lybelled be not proven, the Party Injured is allowed to 
prove by his own Oath, what other particulars were Spuilzied - Or in the Caſe 
ofthings committed to CuSody, by the Edit Nawte Canpones ſtabularii, if any 
thing be wanting, the Party Damnified may Depone upon the Goods contained in 
any Coffer or Clockbag,or other Incloſure,and the Law preſumes that theſe who 
receive the ſame in Cuſtody, do it with that hazard, and that it were uncivil to 
requiretheſe who truſted the ſame, to ſhow not only to Parties, but to Witneſ- 
ſes what were incloſed : And as to the Yalve, an Oath of Credulity, or of Eſti- _ 
mation, is in theſe or the like caſes allowed totheſe Damnified, yet fo as if the 
Iſtimation be exorbitant, the Judge only can Modify. | 
5. An Oath of Verity cannot be urged, in that which might infer the hazard 
of Life or Fame of the Party, And this isnot by poſitive Law only, but by the 
common Law of Nations : And itisthe common intereſt of Mankind, that they 
\ hould not be urged to Swearagainſt their Life, Limbs or Fawe, And even 
when they are preſt to Confeſs by Torture, they are not compelled to Swear, but 
it is ſufficient to Deny, that is, ot to Confeſs; Becauſe there lyes upon them 
an obligation of Self-preſervation , whereby they may conceal *their 
own Crime, if it cannot otherways be proven. . Joſhua did: noturge Achan 
toconfeſs the Stealing of the Babyloziſh Garment, nor did he ſay that the Confef- 
fon was to the Glory of God, till by Divine Teſtimony the Lot fell upon Achar, 
adthen it did Glorify God,to ſhow his Omniſcience, Veracity and Juſtice by the 
Ls, and that not only by Acha»s Confeſſion, but by his digging up and ſhowing 
tothe People the Truth thereof, Therefore it is, that in ſmprobations in caſes 
ofFergery, or in Theft and Robbery, or in moſt caſes of Fraud, Parties are not 
urged to Depone, nor are they urged to Depone upon the ſecret Thoughts of 
their Mind, either as to their Fudgment, or as to their Purpoſe and Day For 
bofar has God left Thoughts free, as to Mans Inquiry. Neither can an Oath be 
wged, to ſupply the want of a Writ, when it is not only a mean of nh) = 
bat a Solemnity requiſit for compleating a Right, as a Charter, Seafin, or Iati- 
mation of an Afſignation. 
-.6. Oaths of Verity doſofar ſopit Pleas, that after ſuch an Oath is givers there 
'8n0 more to be inquired, than ff Juretnw ſit ; So that there can be no Remead, 
though by a Criminal AQion the Swearer ſhould be found perjured : And that 
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but kecauſe an Oath voluntarly Referred or Deferred by him whe had Power ſo to do, 
vl implyesa Contra to ſtand thereto, without any RetraRation, and hath the 
= force of a TranfaQion,and of a final and ultimat Judgment; And therefore there 
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; " An Oath of Verity hath the ſame effec, m__ it be Zxtrajuditial, which 
3 Vi both affordeth 4&ion and Exception, And albeit by the Rowan Law, naked 
0 PeBions without Stipulation were ineffeQual ; Yet even an Extrejudicial Oath doth 
PB afford both Ation and Exception. And though Extrajudicial Confeflions do 
oa) [tot always prove, but may beupon other Defigns than to confirm the Truths 
WH Yet an Extrajudicial Oath doth ever prove, whether it be Ultroneons, or upon 
he \LrenſatFion or Reference of Parties. 


OWE”? An oath of Verity is ſo effeQual and extenſive; and doth ſo fully end 
"Fleas, that ir gives not only AQion or Exception to the Party who hasSworns. 
9 bot to his Heirs and Succeffors, yea to his fingular Succeſſors: And the Oathof 
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one. Corres debendi Liberats not only him and his Heirs, but all the reſt and 
their Heirs. - And the Oath of the Principal Liberats the Cautioner, wand his Heirs] 
if theVerity of thePoint be Referred to hisOath.Yeatho' another Aion be inten . 
ted bythe ſame or other Parties,if the Plea or Cauſebe the ſame, the Exception of 
anOath of Verity is ſufficient to Eleide it,if theMatter be the ſame: But theMatter © yt 
comprehends the medium concludendi, whereunto if the Oath relate, and not I 
fim;1y-ro the Verity of the Concluſion, it doth not exclude the probation of the Iſ 9, 
Concluſion by other wedias . T9 " 
9. There is another kind of Oaths of Verity which 1s not Referred nor Defer. I fu 
red by a Party, butby the Judge 3 Which therefore is not a voluntary buta ne- W is 
ceſſary Oath,in Obedience. But it takes no place 1n plenary Probation, in which I at 
the Judge can neither command a Party to Swear, without Conſent of the other I T} 
Party,nor can he hinder him toRefer orDefer an Oath, where Oaths areCompetent: I an 
For inſtance, where there isſemiplewa Probatio, a Judge may command a Partyto lf or 
Depone, even in his own favors, when be finds that would make up a ſufficient I ſut 
Probation: Such alſo are the Oaths ex officio, in extraordinary Caſes. From Wl an 
theſcOaths there wasCompetent an Appeal,that it might be Judged by the Supe. W th 
rior Judge, - whether the Tnferior did rightly urge the Oath : Bur therein there is I mc 
no Contrad& of Parties, and therefore Writs after found out, may Reduce Sen- | ov 
tences upon ſuch neceſſary Oaths, . but not upon Oaths voluntarly Referred I Gc 
or Deferred by Parties, implying an Ingagment finally to ſtand to the W 7a 
Oath, | | ." 
10.- Formerly Parties were Examined upon -Oath alone, either upon the «x 
preſs Termsin the AR, whereupon they Deponed,- or upon Interrogators piveh 
in Writ by the Parties, bur they or their Advocats were-not allowedtobe 
preſent: But now ſince all Teitimonies are Publiſhed, Parties do not only give 
written Interrogators, but they and their Advocats. are preſent, and offer tg the 
Examinators verbal 1nterrogators, from the Anſwers made to the AR or writteh 
Interrogators. | | md nb wee om 
11.The Examinators are Judges of theRelevancy and Pertinency of the Intert6- 
gators, and in caſe ofdifficulty they report the Debatesconcerning them, Thete 
is great skill and prudence in ordering the [nterrogators, that the particular [nter- 
rogators or Expiſcation$be put firſt z . For if the Terms of the AQ or more pen, 
ral Interrogators be-put firſt, the Anſwers thereunto ingage the Deponent to Ar- 
ſwer the particulars accordingly, which they would.not eafily advert if thepar 
ticulars were firſt propoſed. , HUPoT 77! "77 
12. The Examinator ought not to give up the Interrogators, to be'ſeth by 
the Parties that-are to Swear, who thereby are apt-to contrive Evaſive Anfixen, 
and are affiſted therein:by others :- Nor ſhould he ſuffer 'them to read theit At- 
ſwers in Writ, but to aniwer by Word. And-it is his Truſt'by new Interrogy 
tors toclear all dubious Anſwers, Yet in the caſe of 2»alifed 'Oarhs, they ate 
_ accuſtomed torelate the Matter of FaQ in Writ, and - to ſubjoyn that what they 
have before related is true: The main reaſon of allowing'Wiit'in this caſe, b, 
that the other Party may be ready to Debate againſt the Competency of the'Que 
lity, but the Examinator and the other Party may porgen what Interrogatots 
they (ce Juſt, notwithſtanding the written qualified Oath.' Ari there is a-late 
Actof Sederamtin July 1692, prohibiting the giving in of written: 0aths, except 
io the caſe of Qualified Oaths. * - © © Saban Wl Selah AY ht 
13. 'Oaths of Verity Referred to Parties, are ſometimes by them Deferred bick 
to the Referrer, wherein the Queſtion oft-times'ariſeth, which of the two ſhou 
Depone, which the Judge muſt determine: And he that offers to Deferr, ou 
to depone thathe is not clear in the Matter 3 and therefore” if there'be probabil-W th 
ty: that the: other: Party. hath *more-occafion- to be' clear 'therein, he ſhould pot De 
refuſe -to Depone;. but otherwiſe'he ſhould not be urged; Becauſe the Deforoſi Þ 
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| pay be clear to Depone againſf himſelf, but would rather the Referrer ſhouts 
epone, againft whom he hath the Ground of Reproach, that he hath gaine4 
tis Cauſe by bis own Oath * © 

" 14. Zual:ified Oaths are theſe, wherein the Deponent acknowledgeth, that 
what is Referred-to his Oath is True, But that what is Referred, doth not con« 
Xt WM tain al the Truth requiſite for determining the Cauſe, which therefore he adds 2s 
e IN Qualities of his Oath. This is neceſJar and warrantable in many Caſes.; eſpecially 
I where in any Aﬀeair, a Party who Referrs to. Oath, pitches upon Particulars 
7» M fifficient toInfer the Concluſion, by Preſumption arifing therefrom, which. he 
e- © ixnot otherwiſe obliged to prove: As if he alleadge he made a Bargain for Ware 
b MN a ſuch aprice, and delivered the ſame, and therefore ought to havethe price 
er © The other Party may Depone, that the Bargain was true, the Ware delivered, 
it: WW and that was the price ; But that there were other Conditions belide the price, 
to MW or that the Ware was not ſeen by the Buyer, but taken on Truſt,and found In- 
nt © ſufficient, and upon the firſt Diſcovery thereof was offered to be returned, 
m © aodnot being accepted, the Goods being periſhable, were. Rouped, whereby 
Ce 

is 

n 

ed 

he 


the Inſufficiency did appear, Or if a Party ſhould purſue another, for Intro- 
netting with Goods in his poſſeſſion, which preſumed. his Right, and therefore 
ought to be reſtored ; The Party might Depane, that he Intrometted with theſe 
Goods by Authority of a Judge,' or by the Conſent or Approbation of the 
party. 2; ; Rl 
ow There is another Oath frequently uſed. in Proceſſes, called an Oath of 
x- Ml Columns, which may be uſed againſt Purſuers as totheir whole Libel, or as to 
en MW fuch-parts thereof, wherein they infiſt; Or againſt the Defexder as to any defence 
be Wl proponed by him, or even as to his denying the Verity of the Purſuer's Libel, 
Jin and as to all Replies, Duplics, &c, wherein either Party will be holden as 
the Wl aje/#, if they refuſe to depone 3 Except in the Caſey where they are not obli- 
ch Wl ed to depone or confeſs, which are the ſame. as in the Oath of Yerity, 

" WH ..16.. There is much unclearneſs.in the Impart of an.Oatb of Calumwny, what the 
ro- Wl meaning of it is; and what-the words ought to be, which depends mainly upon 
ere IN the fignification of Celumny, which doth always Import a Refle&ion or Reproach 


er- upon the Party who Calumniats, And in Proceſles,it is either a Reproech againit the 
ne- WY Joſtice or Truth ofthe Party who Calumniats,that is,that he urges Points wzj»ſ#,or 
li- WH which he believes not to be Tre: And: by the ordinar Terms of Oaths of Calum- 
ar Wl yy, wherein Partics are interrogat, whether they have juſt Reaſon to affirm or deny 
f þ Foints 3 Parties are in danger to-Swear falſely, or Ignorantlyz For thereby 
by W they may mean, that they baye juſt Reaſon to, purſue ordefend their own Inte. 
ers, Or their meaning may be, That theſe Points aye not againſt Zaw or Reaſon, 
At I albeit they know. nothing of the Truth thereof, ._ But the tenor and true meaning 
2+ I of the: 04th of Calumeny, is, That Partics do not. affirm or deny theſe things that 
"are may Reproach their Neighbour, but when they believe that what they aſſert is 
hey bs. whichis very well determined by Our ancient Statute, both as to Par- 
BW ties. and their Advocats, or Foreſpeakers : Parl., 1429. cap. 125. Bearing, That 
Yu Advocats and Foreſpeakers in Temporal Courts, ſhall Swear, and alſe Parties that they 
tors flead for, if they, be preſent in the beginning, before theybe heard inthe Canſe, that the 
late Cauſe be. crows 3s good and leik, ©  : -- _ 7 2: Load. 
cept -.. -Dilnd Juratur, quod Lis fibi Juſte videtur. 

nM. Et ff queretur verum, non inficietur, Tus 
ack MY ... By this Statute. it appears,that the Oath of Calumny,isan Oath of Credulity, that 
ua the Cauſe is Good,i.e.Juft;And Leill ie:True:And that the Plea appears to the De- 
ght @ ponent to be Juſ}, and that-he will not deny the. Truth chat ſhall be asked ofhim 


Dereanent, In-the Plea, are comprebepdes both, the Alledgeances of Purſuersand 
Defenders, and; therefore the Terms. of the Qathiof Caluwry,ſhould be by:ei- 
orrer il th Party,that they believe or Judge that the Points they infift in,are both juſt and-trae. 


mſſAnd. it 15 not ſufficient to depone, that kg think them Fuſt or — 
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| that they only believe they are True, but that they are Both Fuſ# and True, 

17. TheStatutealſo bears, that the Oath of Calumny upon the Libe), ſhould 
be before any Proceſs. And it uſed to be ſuftained, if it were deponed, that 
they believed ſome part of the Libel were Juſt and True: But now Oaths of Calun. 
2 are not uſed but inthe time of Diſpute, and not until the Points where. 
on they are craved, are found Relevant, or at leſt admitted to Probation by a, 
A@ before Anſwer ; But in Formal AQts of Litis-Conteſtation it ts not reaſonable tg 
crave the Oath of Calumny, as to the Juſtice of Points, ſeeing the Lords haye 
found them Relevant, But only as to the Ferity thereof, that they believe they are Mite 
True, and not calumniouſly proponed to procure delay. 4 

The Lords did lately by an A& of Sederunt, alter the Terms of Oaths of Cz, MiR 
lumny, but that A& hath not yet taken EffeR, and the Terms of this Statute ae WC 
much more clear and proper, than the Terms of that AR: and the Oath may be Whee 
fitly propoſed in theſe Terms, whether or #0 the Deponent doth believe, that there Woſt 
3s more probability for the Truth of the Point propoſed, then againſt the ſame © Fox Wii 
this is ſufficient toclear, that the Alledgeance is not Calummioyſly proponed, MKub 

18. If Parties be preſent at the Diſputing of their Cauſe, they muſt depone ds MW bx 
Calumnia, but if-they be abſent, the Advocats who propone the Points, may be MW wh 
put to depone de Calumniz, whether orno they were informed by their Clients, MW tis 
or by ſuch as they intruſted to inform them, that the Points they infifted in I not 
were True , which yet doth not hinder the Parties to be Cited to depone de C4. 
Iumnia, whether they did believe the truth of theſe Points : For it is ſufficient toy 
Advocats, to believe upon the Information of Clients, But the Clients muft 

have a better Ground of Belief. | 

19. « Oaths of Calumny are always competent before Probation, Or even if the 
Probation by Writ or Witnefles prove nothing, when they are patent, the Oath 
of Calumny way beRequired 5 But not after the Conclufion of the Cauſe, and yet 
even then, the Oath of Yerity may be required, if the Party be preſent. 

20. By what hath been ſaid, the Difference is evident between the Oath of. 
Perity, and that of Ca/nmny; That the Oath of Calumwny doth not fully determine 
the Plea, but only excludes the Deponent from iofiſting in theſe Points, which he 
doth not Believe to be Truez And doth not hinder the other Party to prove 
theſe Points, which the Deponent did deny by his Oath of Caluwgy, But doth 
not prove'the Points to be true, and fo as to require no further Probation, 
as the Oath of Yerity doth, The Lords by A& of Sederunt have declared, 
that they will not require the Oath of Calumny of Parties, upon their own Re 
cent Fat, for they cannot believe that to be True, but when T Is True, and 
therefore there muſt not firſt be required an Oath of Calumwny thereupon, and when 
they cannot prove by Witneſſes or Writ, they cannot then return tothe Oath df 
FYerity, upon the ſame Point of proper Recent Fat: But in Antient Fats, where 
the AFer may have forgot 5 The Oath of Caluwny may be required, and after- | 
wards the Oath of Ferity, ifno other Probation can be had? For then the De 
ponent muſt be poſitive of the Truth of the Point. | 

21. The Moral Duty to Swear for ending of Controver/jes, gives the Founds 
tion of the Probation by holding Parties as Confef#, whodo not Depone, when 
they are required orcited to Depone, with expreſs Certification to be hotdes 
as Confeſt, if they do not Depone. This is a Juſt and a moſt expedient Certifes 
tion : For the Law preſumeth they will not Depone, becauſe they are Conlc- 
ous they muſt confeſs what is referred to their Oaths. And it takes place both 
in Oaths of Yerity, and in Oaths of Calumny > For theſe who refuſe to Depone 
de-Calummis, are held as refuſing, becauſe they ate Conſcious their Allegiance 
Calummnious, and that they themſelves do not Believe the Trath of it 
22, 'Albeit being holden as Covfeſt, comes in place of the Oath, acknoy- 
ledging the Pointreferred thereros Yet it is not ſo ſtrong a Probation, as the 
Ontivie ſelf x For none can be Reponed againſt an Oath, but they may be Re 
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wned againſt being halden as Confeft, If the Execution, by which they were 
ated under that Certification, be improven 3 Or ſuch Impediment hindering their 

arance at the Term appointed, be Inſtruted, that they neicher could come; 
jor ſend to their Advocats to Petition for. a Commiffion to Depone; As if 
they ſuddenly fell into a Diſeaſe affecting the Brain, or were carryed away and 
mawtully Impriſoned 3 Yea if Parties be holden as Confeſf upon Exorbitant 
Quantities, which cannot be ſuppoſed they would acknowledge, they will be 
_— totheir Oaths 3 Or if they Deferr to the Parties Oath who Required 
the Iame. 

. 23. The Preſumptive Probation by being holden as Conſeft, may be Elided, 
i#Recently done,by Other contrary Probation adduced by the Party holden as 
Corfeft : But not Ex Intervallo, Becauſe the other Probations which might have 
teen had on the ſame Point, whereupon the Party was holden es Confeff, may be 
oſt;For if any crave to be Reponed,the other Party may confirm the Decreet by 
» Mimcſſes, which otherways would not be Receivable. And it cannot be known 

Eybether he might have found Witnefles to Prove, if the Repoſition be craved 
: Mx [ntervallo, (eeing in the mean time perſons might have dyed, or Removed, 
e Evo might bave known the Truth + And likewiſe a Decreet upon holding Par- 
MW tis & Confeff for whom a Term hath been taken, is a Decreet i= Foro, which is 
n I cot quarrellable Zx Intervalle. 
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Aving Explicat the three ordinar kinds of Probation, vi7. Writ, Wits 
= ze; and Oath; There remain yet other kinds and ways of Probas 
B -. tion, which are here called Extraordinar : Becauſe they are more 
rare and unaccuſtomed, and ſome ofthem areonly Competent to So- 
reraign Courts ex officio nobili, when the ordinar ways of Probation occur not; 
.3. Probation uſesto be diſtinguiſhed in that which is Ivartificial, and that 
which is Artificial. The former three ways of probation are called Irartificial, 
tecauſe they prove Points Expreſly, Dire@ly, and in terminis, and fo require no 
#t or Skill to make Parties underſtand that the Point found Relevant is proven 
As when a Lybel, Exception or Reply isdirceQly and expreſly proven to be true, 
by the Oarh of the Parties againſt whom the probation is adduced, Swearing 
that theſe points are true, Or that they know them to be true, Or that they be- 
lieve them to be true 3 Or when they ſay the like by an Authenick Writ ſabſcris 

ted by them, or for them, Or when ſufficient Witneſſes Teſtify the ſame 
W For here can be no doubt or queſtion, that the very point propoſed is Expreſly 

proven, But when the probation is not Dire and Brod, but Conſequential 

(1d Indire&, where the point to be proven is inferred to be true by Conſe- 

quence; 1t isnot equally obvious to all Capacities, whether that Conſequence 

bevalid or not : And therefore it is called an Artifsial Probation, when it ad» 
Jen WY nts Debate and Reaſoning whether the Conſequence be good ornot 3 Upon 
24 which the Lords muſt give {aterlocutor, not only when the Conſequence is upon 
(ci- © tatters of Fa& acknowledged or notour, but even when the points of Fa a 
oth W offered co be proveny from which being proven, that point would be inferr 
ve © by Conſequence, w hich is proponed inthe £ybel, Exception, ws" 3-4 or Duply. 
ev And yer the [nterlocutor ws rather concerning the Verity of theſe points, t 
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concerning the Juſtice thereof; But the Interlocutor may well be, that ſuch mat- 
ters of Fat Alledged are not Relevant to infer the point propoſed in the Proceſs: 
for the probation of the matter of Fa@ to infer the point to be proven by Can: 
lequence, cannot Help or Relieve the Pa = who Alledges the ſame, _ 

..G 4 3s Dut 


the Inferenceis not good. 
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ofthe Party, which are valid Probations, and yet areneither by Writ, Witneſſes 
or QathofParty. Neither do all other Probations beſide theſe three, come un. 
der the Name or Nature of Preſuwptions : But all the ways of probation belide 
theſe three, are leſs ordinar thanthey 5 And therefore are all joyned here, under 
the Name of Extraordinary kinds and ways of probation. 

4. Probation by Notoriety of the Verity of FaQ, is, when the Judge, of proper 
knowledge, knows, that the point to be proven is commonly known or acknoy.. 
ledged to be true, whether itbe ſo known to a whole Nation, or to a whole 
Vicinity, And it will not be Eleided, though ſome particular perſons be Igno- 
rant of it, ifthe Generality know it, But the particular knowledge of the Judge 
isnot probative,for theFudge muſt proceed ſecundum alegata & probata,and cans 
nat beboth Judge and Witneſs in the ſame Cauſe upon particular knowledge ; 
And yet his knowledge of the Notoriety is ſufficient, bur ſothatthe Notoriety 
may be Redarguedby a ſtronger potitive Probation, if it be in due time props. 
ned and proven: But a Decreet will not be found Null, for want of probati- 
on, when Judges ſuftain the point tebe Notour, eſpecially in a Soveraige Court 
Collegiat, where the Major part of the Fudges acknowledge the Notorietyt Thus 
all Alledgeances for Husbands, Wives, Payents, Children, proceed without pro- 
bation of their being ſuch; Unleſs pregnant evidence be Alledged in the con- 
trair, which will hardly be admittedo be proven by Licis-conteſtation, but muſt 
be Inſtantly Verified, yet may be Competent by way of ReduQRion. There ae 
many other ſuch Caſes, as when Lands are Lybelled. to ly in ſucha Shire, ſuch 
Juriſdictions, or ſuch Paroches, it is taken for granted ; Ualeſs the contrair be; 
Randy proven. In the ſerving of Brieves of Heirs or of Terces of ReliQs, Cy 
monly Holden and Repwie is ſufficient, though it be not Univerſal, but in theVÞ 
cinity, without proving the Marriage'of the Father and Mother, 'or of the Hat; 
band and Wife: Tet a contrair probation, that ſuch perſons could not belaws 
fully Married, or that they were thetime of the Birth Married to others, ifin- 
tantly Verified, would top the Service, or make it Null, or being proved in. 
aReduGion, would have the ſame effe&. DOTY 

Albeit Judges cannot be both Judges and Witneſſes, not only in the fame: Wl 
Point, but evenin the ſame Cauſe ({ which is Introduced that the power of Judpes WM, 
be not too much increaſed) yet it Reaches not to Notoriety, orto what 19 donein 
preſence of the Judge # Judgment, as what he ſees and hears: For theſe are cout- If 6: 
ted as Notour. But this holds not ex I»tervalo, upon the Memory of Judge: il y. 
even of things they haye ſeen or heard in judgment, neither in what they hive i 
heard or ſeen Extrajudicially, but only ſuch as are fo Infert in Judicial Ad; 
\ 5, The next Extraordinar manner of Probation, js, by the Confeſſion of the. 
party, againſt whom any Alledgeance is ſuſtained tobe proven. Yet it isarn/Ip 
traordinar probation: Becauſe there are few ſo Ingenuousas to Confeſs whatthif 
know tobe true, neither is there a Law to compell them either to Confeſs or Bs: 
ny, unleſs the Matter be \\ Referred to their Oath of Verity or Calum ; 
This Confeffion muſt be Fudicjall, - acknowledged by Advocats atthe Bar(« 7 


by their Informations) being minured be Clerks,in ſo far as falls within the duty gu 


ofAdvacats,who frequently acknowledge what they.do not contravert, to (hey 
their Ingenyity, and togive the more favour to what they do contravert., * 

It has been much contraverted and ſometimes fuſtained, that when parties pt 
pone Defences without denying the Lybel or Quantities,they ſhould be ſuppoſed 
to acknowledge the ſame; But thathath not been univerſally fuftained. Hythe 
Romain Law in many Caſes, parties were put to acknowledge or deny the Frutth 
without Oath : And in ſame Caſes, their Denyal doubled the Value of that which 
they did unjuſtly deny, and was proven, which our Cuſtom doth not appro 


&5: Probation Extraordinar. 
gd in other Cafes upon Denyal, the Expence of probation lay upon the DenyZ 
s which were very juſt and ſuſtainable with us, having nothing Perl in it ; 
4nd therefore if the Alledger Require the other Party to Confeſs or Deny any 
point found Relevant, if he Refuſe to Confeſs the Verity of that point, and if it 
te proven, ſo that it may be preſumed he was not Ignorant of the Verity ofit, 


fle may juſtly be Condemned in the Expences, whatever be the event of the 


a, 

6, But if the Party be not preſenr, when Litisr-conteftation is made, the que- 
flion is, if his Advocat may be ſo Required? And how far the Advocats Cons 
- WE kffion will be ſufficient probation 2 As to the. Firf, There is very good ground, 
© WW that the Advocat may be Required to Confeſs or Deny the point to be proven: 
- BW for he ſhould infiſt in no point, bur that which he hath asked his Client whe- 
e I ther it be true or not 2? At leaſt whether he doth believe it to be true? 
bs And as to the Left point, whatever is the proper Truſt and Duty of Advos 
cats, obliges their Clients as to the Verity of Alledgeances 3 And therefore Inge« 
mous Advocats acknowledge how far they will Contravert the Verity of points 
propoſed, both in matter of Law and matter of Fa&: But in matter of Law they -. 
have leſs Warrant, for that is the Judges part, and therefore if they yeild more 
thanthe Judge ſees juſt,he ought to extend theLaw further than they yeildz But 
in matter of Fa, the Judge is not preſumed toknow, nor doth his privat knows 
kdge import, But itis proper for Advocats, who are Procurators by their Office, 
toacknowledge or conteſls points of Verity, which they will not Contravert, 
which makes ſufficient probation, being Minuted by a Clerk of Seffion, Or if it 
be contained in Bills or [nformations given in by the Advocat who Returns the 
Proceſs for that Party, which being once ſo done, they ought not to be permit- 
tedto RetraR the ſame, upon pretence of want of Warrant, Inadvertance or 


e. 
9, Homologation is a kind of Confeffion or Acknowledgment of the right Ho- 
jologat. It hath been already conſidered, (Lib. r. Ti.Obligations Convengonal 
1.) what Ads have been foundto import Homologation, and what not. 

3. Extrajudicial Confeſſion is commonly held not to be probative, but to bedone 
pon ſome orher Deſign, than to prove the Verity of what is profeſt: Yet when 
Darajudicial Confeſſion is made uponAccomprt ofthe truth of the thingsconfeſſed, 
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Mo itmay import probation But if it be only byEmiffion ef Words,itcannot be pro» 
b* ren by Witneſſes, bur by Oath of Party,who if he acknowledgeſuch aConfeſhion, 
"0 of &adjec not a Rational qualification,it will prove againſt him. But Extrajudicial 
Bf Confeffion may not only be by Word, but by Wrir,as by Miffive Letters, wherein 
"Wl there are no Obligments containedzSo Conteſſions before Arbiters in tranſaQion 
" ofAﬀairs, may be proven by the Oath of Party,. or even by a DecreetArbitral,if 

IB therebe no Defe& therein: And Confeſſions before Church Judicatures and Con- 
of tegations, though. they be accounted Extrajudicial,and in CapitalMatterszare not 
rey il ined as probation, becauſe to ſhun Excommunication, Men may beunder 
+ If femptation to acknowledge themſelves Guilty of that they are not 3 Yet ifany 
+ Ktter Civil be conteſt and acknowledged by Writ, itisa much ſtronger 


tobation than ſeveral poſitive Preſumptions 3 Or Confeſſions made ad Lever- 
w Conſcientiam, - or for ſatisfying the deſire of Parties, being ſoproven, are 
frobative, becauſe ſuch Expreſſions cannot be accounted werbe jeaFantie. Tea 
When the Lords ex officio allow all Evidences to be adduced, for proving any 
print, they will Exawine Witneſſes upon Extrajudicial Confeſſion, which makes 
at plenary Probation, butdoth concur with other evidences to make up /pro- 
tion, if the nature of the point in queſtion cannot be proven by an oxdinar 
tion, and yet is not Excluſive of extraordinar probationy As oft-times 
gears in Latent or Antient Rights, or wherethere is ſuſpicion of Frauds - 

«9 Preſuncptions are the moſt Important Extraordinary probations. And they 
feof two kinds, The oneis,when the points to be proven are preſumed-to be 
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true, without the probation of any other point of Fat, The other is when points | 
of Fa arealledged, and thence the point tobe proven is Inferred,as Conſequent 
there-from, This occurs two ways , For ſometimes a point is offered to be pro. 
ven ſimply, and when the probation is adduced, the point 1s not expreſly Pros 
ven thereby, bur ſo much is proven,as the point to be provenis thence preſum. 
ed to be trues And this occurs at the adviſing of probation, which formerly 
Reſted alone upon the Conſequences Inferred by the Lords with cloſs Doors, but 
now Parties are to be heard, whether the Conſequences be-good, or the Pre. 
ſumption be probative. And ſometitnes thefe Conſequences are Demonſtratiye, 
or of neceſſar Conſequence, in which caſe the probation is full and fure : Byt 
theſe come ſcarce under the name of preſumptions, but theſe Conſequences only 
that are ſufficient to. induce perſwaſion inthe Fudge, and that have an eminent 
probability ofthe Confequence. But every probability is not probative,' nor de. 
ſerves the name of preſumption : And frequently many preſumptions do concur 
to make up probation 3 And there may be many oppoſit probabilities, from dif. 
ferent Conſequences and Conſiderations , So that if the Prevalence be not great, 
it will not infer againſt aPoſſefſor,the loſs of his poſſeſhon,much leſs againft aPro- 
prietar,the loſs of his property,nor will it infer an obligation againſt aParty,that js 
otherwiſe free, But if the queſtion be about attaining the poſſeſſion of that wich 
neither Party poſſeſſes, but craves to recover as their prior poſſeſhon, Or if the 
poinit otRight be dubiousthe prevalence of the preſumptions though far leſs than 
in the former caſes, may infer ſufficient probation : For when Parties do cont. 
| vert and contend, it iseaſy to provethe Right, where there is no other Conteſt, 
but if it belong to the Parties contending or be zu//ivs 3 Tet the Regelia or theſe MW 
| things that are inter Regalia, or belong to Soveraign Authority, are not accoun- MW -- 
ted »u/izs, but may bedeclared to belong to the Soveraign Authority, - though 
they do not infiſt : But inother things, hard!y can any thing be declared nwbiw, 
Io. It isa more ſure way ofprobation, when the points of Fat which arede- 
ſigned to provethe point in queſtion, are expreſly condeſcended upon in the Ly: 
bel or Exception, &c. which uſes to be done, when the Alledger ſays, that he t 
offers to prove ſuch a point, in ſo far as he offers to prove other points ofFa, W ints 
from which the point to be proven is preſumed, as conſequent - For then before I Kin 
probation, there is place to Debate the Conſequence, and ſo the Fudge muſt de- IW pro 
termine whether the Conſequence be good or not, wa fruſtre probatur, quod pre If mac 
batum non Relevat. av; 
bay 
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11» Theother kind of Probation is,when the very point inqueſtion, is mnch 
more probable to be true than to be falſe, without adducing any other Matter of 
Fat to be provensSo that the Diſpute is only whether the Alledgeance be preſu- 
med to be true,wherein every probability Infers not a probative preſumption, but 
it muſt be Eminent «d convincendam Conſcientiam Fudicis : For if it be certain by 
evident Reaſon, it isnot Preſumption but Notoriety, which makes the probation. 

2+ This is that kind of preſumption whereupon there are ſo large Treatiſcsof 
Lawers. And ſoprefumptions aredivided in three ſorts, for they are either pre 
ſumptio Judicis, prefumptio Juris, or praſumptio Juris & de Ture. We, 

Preſumptio Judicis is when the Judge finds the probability of a point (where: 
in theordinar Probations are not Competent) to be Emineatly probableto be 
true z Unleſs the contrair be provenby a more poſitive Probation: . _ 

13. Prefurptio Furis is where Zaw hath ſo preſumed,but bath notStatute nor. 
Declaredit for a Rule : So frequently in the narrative of Statutes, Preſumption? I 
arc expreſt, as Motives inducing the making of the Statute, bnt it is the ſtatuta* I 
ry words that makesit'a Law: Tet the preſumption from which the Statute ariſe, I} 5: 
is a preſamption in the Law, and is ſtronger than the preſumption of a Judge % Ig 
- lene: Oftheſe preſurmptions there are Multitudes in the Rowan Law, whit BN hl 
ſwell the Treatiſes of prefumptions to a great meaſure, There are not wanting . Wm 
ſach Preſumptions in our Law, though we have but few-Statutes: Yet evel F'® 

| t 
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Tit. 45 ©... Probation Extraordinar.” 7 
theſe Preſumptions admit a contrary. ſtronger Probation; And though Preſump- 
tions | be ſaid transferre onus probandi, rather than ro prove, yet they prove 
-gole(s the contrair-be proven. Under the Preſumptions of Law, the Preſum- 
tions of Cultomare to be comprehended, though they be not in written Law; 
And ſo Cuſtom hath fixzd many preſumptiens, about which there is no quelti- 
60, but that they are probative. 

2:14; Preſumptio Furis & de Jure, is, when the Statutary or Declaratory part 
ofthe written Law, does Statute or Declareſucha point to be true, without fur« 
ther Probation,” This preſumption is not only a preſumption in the Law, bat a 
clumption which becometh a Law g And therefore-it admits no contrary Pro. --+ 
ation... Of theſe, there are many Examples in our Law: Such is the preſumpti- 

on of Sizzulation trom Retention of poſſeſſion, * whereby Baſe Infeftments are © 
poſtponed to poſterior publick Infeftmentsz Or the Retention of poſſeſſion of E- 

' I (cheat Goods, which is declared to preſume that the Gift is to the behove ofthe 

- WW ebel, who was ſuffered long to pofſels; And the Statute againſt ſravdulent A- 
 bewat50rr5 declares, that it ſhall be ſufficient to Infer Fraud. in prejudice of Credi- 

tors, if in the courſe of Inchoat diligence, the Debitor Diſpone, or it he Diſpone 

| yithout Cauſe onerous, when he becomes 1»/ſo/vent, | 

$15. FiJFion of Law is no preſumption, for thereby the Law-giver makes that 
which he knows. not to be true, to beEſteemed and held as if it were true : So the 


"Heir isEadem Perſona cum DefunGo. 
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"316, Preſumptions of Law, with us, are chiefly when by the Decifions of the 
Lids, ſuch preſumiptions are ordinarly ſuſtained ; Of which there are many more 
than are in our written Law. | | 

17. Preſumptions are of two. fortss ſome are General, occurring in many. 
 Gauies 5 And others are Special to particular Cauſes, The chief General Prefum- 
pions approven by our Cuſtoms, ate theſe I. Likerty is preſumed in oppoſition to 
Savery. Ot this preſumption we have but little uſe, Slavery being Aboliſhed 3 
Tet'there remains ſome Veſtiges of it-in Coaliers and Salter, who are aſtricted 
totheſe Services by Law, though there were no PaQtion or Ingagement, which is 
Introduced uponthe common Intereſt, theſe Services being ſo neceflar for this 
Lingdom, where the fewal of Coal is in moſt parts -neceflarat Home, and very 
profitable abroad 3 And feing we have no Salt of our own, but that which is 
made by the boyling of Salt-water, Salters are ſoalfo aſtrited: So that Coali- 
enand Salters while they live, muſtcontinue in ' theſe Services,” and the once 
having themin ſervice, is a ſufficient ground to detain or recover themz Tet ſo 
that if that poſſeſſion hath not been lawfull, another who did poſes, and from 
whom they did unwarrantably Remove, vizclam, aus precario, may Recover them WP 
from the-uolawfull Poſſeffor. | | "2 
I, - Freedom from all Obligations by Delinquence is preſumed,” This preſumpti- | 
Misto the ſame Effe& with that common Brocard,nemo preſumitur walue, W hich 
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f © kib-be underſtood of any particular Delinquence or Fault © (albeit in general no 
e- I Map be free of Faults, inducing Obligations to Reparation or Punithiment)'everi 


Heh he hath been proven to have been faulty in the ſame kind of Fault, Ter 
whois known to be babitudby Vitious in any particular Vice, is preſumed fo 

continue; But this alone is not a probative prefumption, but an Adminicle, 
goncurting with other preſumptions or probation, whereby ſevi-plenaprobatio 

4dy:be made full; So in Improbations, it may be adduced as an Article of the 

te& manner, that the Defender hath forged other, Writs, albcit the Party 

Wicerned do not infiſt, ifthe Evidence of the forgery be clear, 

NI. Freedoms frowConventional Obligetions-ir pre, 


a 


reſamred,but notfromNaturalOb-. 
lieations,or theſe which ariſe from the Will of &60d,and Mang Qbedience thereto, 
Bligations alſo. by Law are preſumed, and arectfeQual Probations , and are pre- 
med to be known, in fo far as they are evident & commonly known to people 
; d al Capacities y But with Exceptions 1n ſome Caſes,of Souldiers, Ruſticks, Wo- 
Ven, Minors and Perſons of weak Capacity, Hence itis that in any Action,” 42 
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wherein freedom from obligations by Tagagemens, or obligations by the Law of 
God or Law of Man, are Lybelled Relevantly, There needs no other probation 
but preſumption: And if whatis alledged from the Law of Gad, be clear ang 


Relevant to Infer the Concluſion craved,it is preſumed preſumwptioneJaris & de Tus 


re, admitting no contrair probation - For it 1s rather a point of Lew, which r& 
quires no probation, than a point of Fa#. But the other Preſumptions betary 
mentianed, are but preſumptiones Juris, which admit a contrary probation, Ang 
therefore are ſaid tr ansferre onus probandi, that is, they prove unlefs the contrajg 
be proven, | 

IV. From the Effet the ordinary Cauſe is preſueved; From this ground many of 
the ContraQts are prefumed - So he whopayeth Annualrent, is preſumed to owe 
the Stock ; He who payeth Hire, isprefumed to be the Conduior; He who 
holdeth Accompt in a Matter common, tk preſumed to bein a Society, or in 6 


ther caſes to bea FaQtor or Truſtee; He who goeth about another Mans Aﬀaje, 


is preſumed to be a Mandatar, or a Negotioram geftor, it the Atfair bath been bg. 
gun by thatother, Theſe Contrats could hardly be oth=rways proven but 

Writ, which is Eldom uſed, or by Oath of Party, wherein the hazard of the 
Parties faithfulneſsand ſincerixy occureth. Yet theſe preſumptions are but Jurjy, 
and admit contrary probation, if the Detender-condeicend on a more pt». 
bable Cauſe, which will prevail as a ſtronger probation ; Much mote if he 
prove the contrair by Oath of Party or Writ z Tea,even Witneſles are receivable 
to Eleid ſuch preſumptions. | | 

V. Freedom is preſumed againſt anyServitude orNexuws Reals : As the freedom 
from Aſtrigions to Milns,or any other Real Servitude of Lands,or any Hypathe- 
cation of Moveables, or apy Arreſtment thereof3 And therefore if any purſaca 
Declarator of freedom from theſe, he needs no further probation, bur thispre- 
ſumption, which transfers the burden of probation upon the Defender, if he 4; 
ledge ſuch Real Buxdens. 

Vi, All negative Alledgeances are preſumed. And: hence it is commonly ſaid, 
that Negatives prove themſelves, and need no probation, other thanthis prefumpti- 
on. And therefore in Excu{patiox, there: 1s no more needfall, bur ro Lybel 
that the Party is zot Cw/pable, AGer,or Acceſſory, whereupon, Decreet wilt follow 
without, any probation, againſt; the, Pagties whoare cited 3 And:rhey cinnutins 
Gt in the coatrair, while that, Decreet ſtands Uareduced, thought be ants 
{ences Tet they may, be Reponed upon payment of Expences, if: they be Conta 
maciqus in not appearing, : But ththey appear andalledge any thing.contrairts 
the Lybel, they auſtprove the ſame, and the. Purſuer needs prove nothing, ut 
leſt beby Reply to Eleid the defence, This prelumptionawitbe:limited by wht 
hath been ſaid, asto the former preſumptions, that-it 'holds.in; Negatives againſt 
obligations by »gagement, but.notinthe Negatives. of: matural obligations, or ob- 
ligations of Laws And it holdsin Servizudes or Real burdens, except; ſuch a 
are lntroduced:by Eaw, ſothe Negatives.of Hy pothecation ofthe Fruits, or In 
w6/74 & Iats for Rents, are notpreſumed when propoled: by Fernents;, 

VIL, 44 Poſieſfjos 3s preſarned tobe lanfull, This, is, proſumptio-Juris:: Andrhas 
fore, when: pollefiqn-is; craved either to. he; Retained, Recoveredor: 9qierwd 
from Moleſtations Fhere:is no more: to. be. Lybelled;. but thatithe Purſuger:wasi 
pofikGan, anddid nat Relinquiſh.the ſame, which. will; be preſumed; Burthat 
the Purſuer wasin policiſion, muſtbeproven,, But it admins the/contrary: probs 
tions that; the poſſeffiau was 15,clgw, aut precario, which the Defender muſt. prove, 
and the Purſuer is Bat, obligedtacendeſcend-upon,or inſtrattany: tight, bur-only 
paſjeſhon, 5; Unleſs it be: by. Reply: ta- Bleid\ the: Alledgeance-of Kiolent Clakde- 
Hinon Precariowipalſelign, Fvg.preſumptiamis Imzoduced- for the: common 
Iaierelt of Mankind, that. none may diſturb-the pefſekiam. af adather, at;hizowh 


hands withaut:ordezabLaw, and, iafteutting;a.jult Gayle, foralteringortiarpe 
&bionz. And chas:noqueſtioneb Bight ſhall be-medigdiie; till: the polſeſgivn = 
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Eſtabliſhed where it ought to be: And therefore Pofijron makes 2 Right ſeveral 
foi Property. Thisisalſothe Riſe of the diſtinion betwixt Petitcry and Poſe 
fe) Judgments, whereby Poſſc{fors defend themſelves in poſſefhon, without 

iſputiong their Rights Summarly, but by ReduRion or Declarator only, and 
enjoy the fruits and profits wediotempore, till they be put i wala ders poſlcls, 
by ioſtruRting the Right of another. Theſe Attions are alſo Elcided, by oblig- 
nents to quite poſſcſion, in favors of the Detender,whether it be by Direob- 

ſpation, or by Dilpolitions importing the ſame. Cn | 
"VIII. Pofeſſior of Moveable Goods preſumes the property thereof, This -is the 
reat fecurity of Commerce, which would be extreamly prejudged, if Men were 
obliged to prove the Titles of their poſſelsion of Moveables, and ſo ſubje& them- 
{yes to the memories or faithfulnels ot Witnefſes, or to the necebity of Writ 
i Bargains which ordinarly paſs currently in Merkats. Yet this is bur preſumptio 
Juris, admitting a contrair probation, even by ſtronger Preſumptions : « And 
therefore he who inſilts for Recovery of Moveables, which he alledges to belong 
w himſelfin Property, or wherein he was thelawfull Poleffor, put out of pol- 
keblon, 23 clam, ant precario, muſt condeſcend and prove, that he ſoceaſed ro 
mobs that it could not be preſumed to be by Commerce 3 As if he prove that 
the Goods were ftoln or ſtrayed from him, or were loſt by him, or that they be- 
longed to bim as ſucceeding to a Defun&t who dyed in polleſsion thereof, and the 
like ; Or if he provethat he was in Poſſefsion, and that the Goods could nor 
pals from him by Commerce to the Defender, becauſe they were Goods altoges 
| WY ther unſutable for him to have by Commerce, as if the Goods. were precious 
* Wl Hoveables, which itEould not be prefumed that the Defender could acquire by 
| MW Traffick for his ownuſe, or > or asa Perion inſtraſted for others, 
* WE b whom ſuch Goods were preſumable to be acquired by Commerce. 
"IX. Long prffeſſion preſumes Properiy of Real ſervitndes: And that albeit there be 
$9 more Title buy the gerieral Title of Pertinent, ia any Infeftment. _ | 

iX. Pofſefsion of Lands by him who-ts bolden and Repute Heretable Pofſef- 
tor, Wadletter or Liferenter, preſumeth ſufficient Title to cognoſce the Right, 
{by an Fnqueſt ofthe moſt famous Perſons in the Neighbor-hood,if it be proven 
{bat the Purſuers Writs and Evidents were Burnt, Deſtroyedz: or loſt by any 
gecident. This ts a Preſumption of Laws mentioned in-our Acts of Parliament, - 
and it differeth much from the Probation of a Tenor, which can be proven by.two 
aficient Witneſſes, yet requires Adminicles 3 But here the whole Writs may be 
bft, ſo that there remains no Adminiele in Writ: Bur it can no otherwiſe be pro- 

en, but by an Inqueſt of the moſt famous Perſons inthe Neighbor-hood, by a 
Commiſcion to the Sheriff or other Judge Ordinar in the place, . 

XI, There was a Preſamptio Juris &- de Jure,in —_ of the King, inthe caſe 
{Forfeiture, whereby poſlefsion for five years,, was declared ſufficient to the 
ing or his Donatar, to give him Kight to the Lands poſſeſt by the Perion For- 
cited, being Retoured by an Inqueſt as Heretable Polleflor thereof, Parl-1584., 

. 2. Bearing, -* That all Lands, Baronies; Lordſhips, Annualrems, Milns,” - 
'Uulcures, Fiſhings, Tennents, Tennendries and ſervice of free Tennents, and 
ther Heretages-whatſomever, which have been,or hereatter ſhall be peaceably 
{hrviked and poſſelſed, be whatſomever Perſons Forfeited,.. or that hereafter (hall 

the Forfeited for Crimes of Treaſon and Leſe- Majeſty, . committed or that here- 
'aer ſhall be committed, againſt his Highneſs ang. his Succeſlors, or be them to 
(whom our Soveraign Lord and his Succeffors ſhould ſucceed: be Reaſonof the 

(Forfeiture of their neareſt Heirs 3 As their: Heritage by Tabouring the ſame with 

their own Goods, ſetting theſame to Tennents, and uplifting the Mails and Da- 
(ties thereof, as their Heritage, - And lo Repute . holden. and eſteemed 'Here- 
able Poſleflors thereof, by the ſpace. of five years, immediatly preceeding the 

'Praceks and Sentence of Forfeiture 3. Shab. belong to the King, and others de- . 
"iving Right from him, without ſhowing any other Right & Title thereof, And | 
7 Aa 3 alſo 
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* alſo is is Statute, that Tacks and Poſleſsions of Zands or Tiends by the Forfeit 
© Perſon, ſhall be put in Poſſeſsion of the King or his Donatar, and they tore 
© main therein for Grove, that they may ſearch the Rights thereof, and ſhal] 
© enjoy the Fruits thereof during that time, Ia this laſt Point anent Tacks, there 
15 not required five years poſſeſsion by the Forteit Perſon, but any lawfull Pof. 
ſeſsion ſufficeth, Theſe are evidently preſumpriones Juris &- de Jure, which the 
Zaw notonly owneth, but Statutes to be a full Probation, But the foreſaid Sta. -M dit 
tuteis much Derogat, by cap. 33. Sef. 2, Parl.1. W. & M. 1690. Whereby,” W 
I: is declared,that all Forfeited k ſtates ſhall be ſubjeZ to all Real AGions and Claims Wl fun 
againſt the ſame, though they be not raiſed nor inſiſted in within the five years precee. WW Bu 
dingthe Forfeiture; Excepting bygone Feu-duties, Annualrents and other annual pre. Y 
ſtations, for which there is no Diligence within the ſaid five years, Whereas formerly Il to 
only ſuch ARions within the five years, did interrupt the Preſumption : Yet | 
the Title of the Forfeited Perſon is (till preſumed,but may be Excluded by a bet, I ab 
-ter Right. | 
Xll. It isan important general Preſumption, that whoſoever is cited by a Meſ: I Her 
ſenger, to Compear and Depone by an Oathof Calumny, Verity os Supplement, if I thei 
he do not Depone, he is holden as Corfeſt, This is not by Statute Law, but'by I dſo 
Cuſtom, juſtly and fitly Introduced by the Zords, on this Preſumption, that he Wyet 
doth not Depone, becauſe he durſt not deny, which is preſumeptio Juris &- de [ue Il ltfe 
re, Which admits not a contrary Probation. Yet the Lords ex nobili Officio, do X 
Repone Parties to their Oaths, whenthey inſtru, that they were mot Conty. Whut! 
maciows in not Compearing and Deponing, or when they adduce Evidences in WThir 
the contrair, which is not admitted as a contrair Probation, but is a ground to EW whic 
Repone them to their Oaths : For that for which they are holden as Confeft may Wpaſt 
be true, though there were Writs to prove the contrair, The Probation by Wlaw 
being holden «4s Confeff, is a Certification in Summons Referred to Oath, and is Witer 
already more fully treated with the Probation by Oath, Z3b. 4. Tz. 44. W [1 
XIII. The Certification in Reductions and Iwprobations, is alſo by Cuſtom fouts "ed 
ded upon Preſumption. For in ReduQtion the Certification is, that the Putſuer Wa 
ſhall be preferred and put in Poſſeſsion, if the Defender appear riot and produces h 
Which is upon this Preſumprtion, that He dare not produce, knowing that the W X? 
Purſuer has a better Right, whereby a Decreet of Preference i: Foro would be Wlubfif 
Recovered, And the Certification in Improbation, is, that ifthe Defender pros 
ducenot the Writs called for, they ſhall be holden and Repute as falſe and for- 
ged ; And the Preſumption whereon this Certification is grounded, is, that the 
Defender dare not produce the Writs called for, becaule he is conſcious they Wion n 
would be Improven.: This is preſumptio Juris & de Fure, which admits of no Waſſer 
contrair Probation, but the former is only preſumptio Juris; The like Preſum- Eprove 
ption in Improbation, is, that he who uſes a writ, muſt abide by the Truth Wine Þ 
thereof, with Certification if hedo not, it ſhall be holden as forged: The Pre» Etemj 
ſumption is, that he is conſcious of the Forgery, and ſo Acceſſory thereto, aro Easor 
therwiſe he would abide by the Writ. | | 
XIV. It ts a common Preſumption, that no Man by Diſponing, or delivering lah, 
of Pofſeſsjon, is prelumed to Gzft gratuitouſly 3 Unleſs ir be ſo expreſt, And Yd 
therefore he israther preſumed to give in CuiZody, or in Truſt,'than toGift, Yea 
though it beexpreſt as a Gzft, or gratuitous Diſpoſition, it may be found a Trul, 
not only by the Oath of Party, but by pregnant Preſumptions. | 
XV. Its a common Preſumption, that Debifor non preſumitur donare. This 
1s a Species of the former, and ſtronger than other Pretumprions of that kind :For 
the Donor being Debitor, it is ſtrongly preſumed, that he doth not Diſpone ot Wiwh 
Deliver to Gift, but to Pay ; Yet it is not without Limitation, for if the thing dile Mike, 
poned be not Lzquid of the ſame kind with the Debt, it is not preſumed to beig ſe 
payments Or if there be a ſtronger Preſumprion that it is a Gift rather thy eſs 
payment, ſo mean ghnngs given to Indigent Perſons, are prefumed rather wy id, 
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fe Charity, than in fatisfaftion of a Debt 3 Or what is diſponed by Princes; 

not preſumed to be in ſatisfaction of a former Gift or Promiſe; Or what is 

Diſponed or Ingaged to Children, who are competently provided by former 

Wcofitions or Obligements, is not preſumed to bein ſatisfaftion of the former, 

but as a new Donation. | 

XVI. What is delivered by a Bridegroom to a Bride, is preſumed to be Cons 
ditional, if Marriage follow. 

XVII. What is wittingly built or wrought on the Ground of another, Is pre- 
famed to be a Donation. This Preſumption is introduced by Law, that ſuch 
Buildings be not demoliſhed, 

| XVIII. Intertainment to a Perſon that is Major, without PaCtion, is preſumed 
WE tobe Gifted, and nothing can be demanded upon that Accomp, 
XIX, Lifeis preſumed, This ſome do extend to a hundred years of age, but 
others only to fourſcore 3 which is Confirmed by that of the F/almiſt, That the 
Ape of man is-thyeeſcore ter, unleſs by the ſirength of Nature he come to fourſcore.* 
 WHence it is, that Heirs can not be ſerved upon preſumption of the Death of 
f W their Predecefſor, unleſs Witneſſes or Fame Concurr in the contrair : and hence 
y £6 Women may not marry in their Husband's abſence, till that Age, which 
e jet doth not hinder them to proceed by a Proceſs of Adheyence, which doth not 
» & lnfer Death, but Deſertion, 
o XX. In matters of Faf, Ignorance is preſumed, unleſs Knowledge be proven, 
+ Wbutthis bath ſeveral Limitations. As frff, Knowledge is preſumed of theſe 
n {Things that fall under Senſe, when the Party was preſent, as to theſe Things 
o Evtich moved him to be preſent 3 But not as to other Things, that might have 
y Mt without his Obſervation. Secondly, Ignorance is not preſumed of the Morel 
Law, or Poſitive Law or Cuſtom, which is evident to common Capacities, Nei- 
ther in properRecent FaFs, Except in theſe who are involved in multiplicity of 
afairs: But it is preſumed in the Ads of others, except where the Party is ob- 
ied to enquire, And foto know the ſame. Hence comes the Brocard, Scire 
ther cum quo Contrahis, which doth not ſo much Relate to the Validity of 
hts, as to the Qualification of the Party, with whom you ContraR. 
Xl, In ſolemn AFs, all Formalities are preſumed, whereby the AQ might 
ubfiſt; unleſs theſe Formalities be ſpecially Required by Law, or PadQion. 
o | XXII. Probatis Extremis preſumuntur media.This Preſumption hath its effeR 
i YfPreſcriptions and poſſeſſory ge in che long Preſcription, Foxrty 
he _—_—c muſt be proven ; and in poſſeſſory Judgements ſeves years Poſſel- 
on muſt be proven, ſo that no Other hath poſſeſt ſever years, ſince both theſe 
no Folſefions muſt be continual without Interruption. But it is not neceſſar to 
m- Wirove continual Poſſeflion, every Day, every Month, or even every Year; 
ch Wat Poſſeffion muſt be proven at leaſt every other year,or that there bath not In- 
fe» Ftermitted sbree years in the long Preſcription, or One in the ſhort Preſcripti- 
'0- For poſſefſory Judgement , But theſe are preſumed probetis extremis, 
I 28. The Special Preſumptions in particular Cauſes, are mainly concerning 
ing lawful Marriage, and Lawful Children, Truſt, and concerning the ſatisfaRtion 
ind Fa old Obligations, which have been long without payment of Annualrent, 
ind concerning the Retiring of Writs and Evidents, and returning the fame 
lack unto the Perſons of the Debitors, In all which, the ordinar Probations 
ly Writ, Oath or Witneſſes, do ſeldom occur : and therefore Probation by 


hs YPreſumption is the more neceſlar, But in theſe, Preſumptions are ſeldom Dire# 
For Fudlmmediat, ariſing from the Points of Fat to be proven, as in the general 
c of Fiielumptions, wherein the certainty or pregnant Probability of the Truth of the 
dil Water of Fa&, makes it be preſumed to be True, without any Probation by 
19 Fiirit, Oath or Witneſſes : But the other kind of Probation, is, when ſome of 
thay We ordinar Probations are adduced» from whence the Point to be proven is 
"4 Wuced by Conſequence. No Jxage will ſuſtain Marriage becauſe it is alledg- 
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Sed,'or that whichis properly Truſt or the fatisfaQion of Evidents, becauſe they 
are aſſerted , But other Fats muſt be proven, that theſe may thence be [nfergeg 
as neceſlar or very probable. WE | 

19, Toreturnto the particulars, Marriage may be proven by Wirneſſes, which 
is adireQ and immediat probation, but itſeldom occurs, except in Recent My,, 
riages which have been Solemn. But in no caſe is it eaie to be proven by Writ 
although the Declarations or Teſtificats of the Perſon who Officiat,of the mary. 
ed Perſons themſelves, and even of the Wicneſles, were produced : For the 
are but Teſtificats, unleſs the Oaths of the Witneſles be Interpoſed, amongſt whon 
he that Officiat, isa pregnant witneſs, and others that were preſent, thoughng 
called nor required 3 Much leſs will the Oaths of both the Married perſons proy, 
- the Marriage in all caſes: For that may be by Col;u/1on, to cover their Fornig, 
tion, or toprejudge the lawfall Succeſſion by ſolemn Marriage. And yet My. 
riage will be moreeafily proven Indiret#ly, By Fafts, whence it is preſumed, 

As Firſt, Marriage is proven by the Sponſalia preceeding, as by the Contrag 
of Marriage, whereby the Parties oblige themſelves to Solemnize Marriage, and 
by Copulation following, or even by antecedent Promiſe of Marriage, whateye 
be the way that it is obtained or granted, it Copulation follow without Vie 
lence; Although the Promiſe were Conditional, and that the condition ig ng 
otherwiſe purified, but by Copulation, the condition is thereby preſumed tohe 
paſt from, or the fraud or force in obtaining the Promiſe, Burt ifthe Copulati 
on be not voluntar, whatever preceed it does not Infer the Marriage. 

Secondly, Contracts in Impuberty, are preſumed not to be with the uſe of 
Reaſon, nor are @bligator or Valid 5 Except ContraQts-.of Marriage jin In- 
Þ»berty of either or both Parties, which,it Copulation follow,are Valid:For My: 
riage being a Divine- Contra, cannot receiveits Meaſures and Rules fromhy- 
mane Conſticution; And therefore Diſcretion or Judgment is preſumed from Co 
pulation, Preſumptione Juris & de Jurez And (as the Canon faith) in fun 
Caſes, Malitia ſuplet atatew. | 

Thirdly, Cobabitation and behaving as Man and Wife, for a conſiderable tize, 
preſumeth Marriage,though there be neither ContraQt, Promiſe nor Sponſalie pre-If | 
ceeding, nor evidence of Copulation by Children. But the Copulation ine 
former caſe, muſt be proven by the Tokens of Virginity known to Witneſſes, a 
by preſent InſpeRion of the Wifes Body. Theſe are Preſumptions ſo ſtrong, W iti 
that the Confeſſion or Oath of either or both Parties will not Eleid the ſame, i F293 
though they ſhould acknowledge that they neither promiſed Marriage de futur, W W 
nor contracted the ſame depreſeni; Tea though they ſhould acknowledge that} Tred 
they ſo Cohabit to cover their Fornication, that they might be free to Marry o- Wh 
thers when they pleaſed : For all theſe and ſuch things would be preſumed as Col & Kit: 
lufive, todifolve the Marriage upon Diſſonance of Humors, or other Deſigns {ver 
ſcing Marriage is indiſolvable, but by Adultery or wilfull Deſertion. ry 

20. Filiation is preſumed from Marriage, whereby the Children are preſumedj v 
to be the lawfull Children of theſe,who are proven to be married in any of ti Wing 
former ways, Which is yet more pregnant and favorable on the part of thei 
Children, to give them the Right of Aliment and Succefſion, and is the probate *24. 
onof the Marriage betwixt theſe who are preſumed Parents, which is ſo ſtrong ove 
a Preſumption, that the Mother acknowledging another Father than he that vTthis 
married to her, will not prejudge the Children 3 Much leſs will the Aſſertion 00") 
the Father that the Children are not his,albeit he condeſcend upon another toxame4t 
the true Father z, Yet if both rhe married Perſons do acknowledge that the Cllolnans jr 
is not Procreat betwixt them, but by another as Father, who would allo x} 
knowledge the ſame,and own the Child , It would Eleid the Preſumption, WWE 
if both married Perſons had firſt owned and treated the Child as theirs;  1FWWas" 
concurring Teſtimonies of all the three, would not prejudge the Child WanlQ? 
its: Aliment, Legitiwm and Sxcceſſiov, As Children os Marriage, Butt0eBwg7" 
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np were reſumable tobe gotten, at feaſt fort e ſpace of nine or r ten Mont _ 
Flufficient to provet the Children not. to be lawſull C rel... - 4 
12S "Fruf may be proven by the Confeffion, or" 16 of the Truſtee,” or. "by. "of 
Writ acknowledging the ſame,” Bur it is couth more frequent to prove! "the. "2 
fame IndireQtly, by Matters of Fa@& proven by Wiit, Oath or Witneſſes: not” 
© DiceQly proving the Truſt, but IndircAly being thence. .Inferred. by the Fudge. 
« & The ſtating a Right in theName of a Truſtee,with a Back-bond orDeclaration of - 
» | the Truſt,is properly no Truſt;more* *than ny Wigation i 1nWrit,which is called 
i Creditum or a Truſt, in.ſo far as the, Debitor will, Y.gluntarly pay his Creditor, J 
E&not alienat his Eſtate to exclude him,or pat hint tothe trouble of Suits at Law: "Y 
= $o Truſt witha, Back-bond is only Truſt in ſo far as the Truſtee Diſponi 
4 Giuſes onerviis,may betray his Truft,becauſe the Back -bond bein perſonal 
#RecordedReverſion, will not Recover. the thing kmriſted. BNR 
6 | Kthat which the Law calleth Fidet cortmiiſſums, wher&thercis 19d bed 
4 of Promife of Revetlion'3' Fer the: Truſtee knows tid a@um eft that i it was not a 
© Donation of gratuitous Alienation;Bar' that the Granterdjd Truft that the Tri" 
> i fe would'difpoſe of i it,as the Truftetwould requite: And therefore if the TAIREE 
0 Hdnot this Voluntatly, it were to fmajt*purpoſe to''Refer i it ro his Oath" 2© Fr 
ff #is preſumed thar he who would Steal,” would Swexr, and"itisthe worſt kind 
i W Wealth ro betray” Trufth And therefore the” Law alfoweth, FearTroft ay be 
fFroven ludire@h, by Circumſtances Hiferring thefame.”: 


| 


of fl 22; There are many "Cirtumſtane&From' which Truft* may Bikoferiat, afieſt2 
" fany Perſon deljver Money, and thk&z Bond inthe Narte' of another, Hehe” 
;- © ig a Child, 'or other” fhexe Relation, and at the Jending did notes expteſvit tobe 
ff the Money of that other #hd did tetalh'the Bond in yk own'han rice © 
> | #6uld be'*prefanied; "He" orhery” Neime wets iti, Truft, "i thi Letdlrw Ye 
< We, and he'thi; tbe coinpelled qe; fine, = to, Ailizn.? Wis 
any perſon” AſlignprDiſpone'3 Right to-anor if Wy 9 proven! th 

nf #isio fitc Cirdumſtals, chs,a5 if was nt Bie' to keepiyt nk Sal athe, 8 EHHE: 
" wt” Maſter &fthe KightZmdde no EAR Nba | 
he ſtate; fie id'not difpoſ®ot the” Profits af it ';- Gt 
ol it Whts ity rift,” 6 the bebovebfhis AythoP atbeit it "AR If 21 whe 
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ton for lqve and favour,vr to befor 'otjerous! 
4 8 The $2HrfaGiom tan old ere Has beet \Aftvays fuſtained,, not only 
"| Dirſ@ Proberion, "birt by Irdire#, "trym Circury abeee provets. As if" 
bat Creditor G jug g take ngprofir whetf He had. fidity, as if Hes had 
| 0 vith "the! Debitors ERtate; 'or was' his Tator or Curgtotda vhs arhne 
ol Ketarithe! Stich in that Sedrity "nat koenGintl T {4 "riot" aft F-- pay 
p06 Aivenitar of his Eſtate, "or if be were Indip ent and clajm ned Ir 1d che'® 
were'Opitlent 3 'Or if x poſtetior Sdupiry were anted” fre! er Sun, 
wel viitiour mentrion or Acchitioiation oftheformer, ;ind* Withay 624 viding atly 
the Mg'opbg 'it,it would he prefumed'to'be TEoedpoMetfPhn th} Secyrity, 
i | vs profit'rhereof were taken and claimed, Err6/ theoth Ni Cm we Cs 


4. Phe Returning Securities to th 
hs by Prefimprionsfrom Circun) 
this alone. is prafumpt my Juris 
r Plot," Tet it ie Bat 
| _ the bebirarsha i by a 
ro. orpettiog i It up from anothe fe 
the Wort, , Or charthe. cutfty nag le ] 


- 


E 


- 
I 


— —- 


= ther | | ; Wien 


. 3 $61 -+a Ay" 
EDT No dings 
L y f FR 
1 , ne Wy 
oh £85; 


* 
% s* 
, 7 2m 
He oo BW == 
" _ * 
»,7 £ 
, 2 $9 od 
s : 
t 4 C; 
IRONY : E 
v3. by c ;f 4 
FEY | 
-» ; 


*1 1D IELK. IIVL 
Decreets of SESSION, 


*T [therto. have been explained the ſeveral Actions and Proceſſes, Coma 

8. petent before thg Lords of Seſſior, .and the moſt ordinax and. impor. 

5. tant Defences, Exceptions, 'Replyes and Duplyes, common, or pro 

. +..;; - .,. per. tobe adhibit.ia theſe Proceſſes, . with. the-Diligences, for obtain, 
ing Probation thereof, and, the ſeveral ways of Probation competent therein; 
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\ Prrodeiyenough: For upon Supplicariony the Zerdrmayordainithe Cauſe to 
Feftrchee beard, when perhaps the Defender is gone, thinking him(e!far tuto; 
whereas if the Sentence were Extrafted, he were in Tuto. 4 
-- Senitetices foding Lybels not Relevant,are ofthis Kind:For thePurſuer may infilt 
iothe ſame Cauſe otherways Lybelled uponother #edia. Yea he will ſeldota be 
hindered to alter his Lybet], to make it Relevant,to be ſuſtained. without a new 
: Citation $ Bur ifthe Sentence be ExtraQed, he cannot infiſt on that- Citation. 

Proteftations for =o producing Suſpenſions orfor not infiſting are Abſolvitors 
from the [nſtanceal lieſe uſe tobe Extracted; For if they be not,the Purſuer may 
inſiſt at any time within the year. eo 

'Proteftationscontaining Remitrin Advocations, are always Extracted, and are 
fital Sentences ofthe Adyocation, as to the Reaſons therein contained ;but hin- 
i not Advocations upon new Reaſons, Emergent after the former Advocations 
Which ſhould nor be paft upon Reaſons Competent ard Omitted the time of the 
former Advocation - . For as Reafohts of Suſpenſion are Excluded, becauſe Com 
wit#t and O mitted, ſo ought Reaſons of Advocation. | 
"5. All the former Abſolvitors paſs nnder their ſeveral Names, and are not or- 
fmarly called Decreets, thongh indeed they be. But Decreets ſo commonly 
called, are alfo of different kinds. Some are without Litis-Conteſt ation, when the 
Foints requiſit for obtaining ſentence are all Inflantly verified, by Preſumption, . 
Writ, Oathof Parties, of being tofden as Confeſt without takinga day to Depone; 
Which fort of Decreets occur, when the Puriuers Lybel is ſo inſtantly Inſtruged, 
ind there is no Defence or Exceptions ſuſtained to be prover, Or if 
Exceptions be Repelled in reſpe& of Replyes inſtantly verified 5 Or if the Re- 
fbe Repelled in refpedt of a Duply Inftruted 3 Or if all theſe be Infirutted, 
#6 
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knowledge ſince the former difference, will get aDiligenceagainſttheſe other Wiz. 
nefſes, and a Term longer than ordinar,that he may uſe both Horning,and in ca 
of diſobedience Caption before that Term :So that there are ſtil] but .two Terms, 
Tea at the ſecond Term for Witneſſes,if an Execution againſt Magiſtrats or MeC. 
ſengers totake the Witneſſes, be produced,Or the Latency of Witneſſes be Inftry- 
Red,at leaſt by the Parties Oath; A further Term may be granted by the Lords on 
Supplication. But ifno Diligence be produced at the firi? Term,or na Witneſſe, M- (3 
at thelaſt Term; Decreet paſſeth of courſe, the Terms whereof are, The Lord, M$ 
Circumauce the Term and Decern. | 44-8; y- 

5. In Diligences for Probation by Prit, ifneither Writs be produced,nor Hor. ſl -v: 
ning againſt the Havers 5 The Term will be Circumduced, and Decreet pronun. i -® 
ced. But if either Writsor Horning againſt the Havers be produced, aſecond MW. 
Term will be granted, and Caption againſt the Havers- But it he who is to prove, iſ 40 
will take a reaſonable long Term, by an Incident Diligence by way of 4#ion, for M12 
proving the having ofother Mens Writs, if be Depone de calumnia, that he be. I + 
lieves that they are in the hands of ſuch Perſons, againſt whom he bath intented MY. Pi 
the Exhibition, ſhortly after the Term was aſſigned; The Lords do readily allow MW 4a 
the ſame 3 Butnot Indefinitly without a certain Term as formerly, when the 1]. W tub 
ſer of the Incident did induſtriouſly draw it in Length,as far as he could, becauſe W tb 
till the full effe& thereof,the principal Cauſe was ſuperceeded, 3 th 

»* 8, If Writs be adduced ad probaydum upon Zitis-conteftation, the Ordioarcan- Ml w! 
not adviſe the ſame : Tet ifſuch Writs be produced, as have no Rational Con» W If! 
tingency with the point to be proven, he ought to RejeR the ſame, and Cir. W #*© 
cumduce the Term. ZFat if any Writs to the purpoſe be produced, ifno further 4 
Term becraved (for thePurſuer when he thinks he hath proven will readilyRe: 
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nunce Probation, yet the Defender will not, till the laff Term be paſt, nor will MW At 
declare the Cauſe Concludedz There the Ordinar ought to declare the Cauſe to I the 
be Concluded,and according tothe ARt concluding the Cauſeyit is to belnrolled be 
In the Roof Concluded Canſes, | low 
- 9. Inlike manner when the Probation is by Witnefes, if there be any Depo- Il 90! 
fitions, the Ordinar cannot Adviſe the ſame, though they bear nothing more I + 
than that the Witneſſes knew nothing of the Cauſe. And it the Cauſe depend.up- I F! 
on'a Lybel or Reply to be proven by the Purſyer, he will readily at the fof © wh 
Term (if he thinks he has ſufficiently proven, or ezxpe&sno more Probation) Re- WW ** 
nunce further Probation, whereupon the Ordinar will hold the Cauſe as Conclu: = - 
ded, Bart if the Defender be to prove an Exception or Duply, the Cauſe cannot Ge 
be concluded without his Conſent, till the la# Term be Elapled; And thenthe I Mot 
Ordinar declares the Cauſe to beconcluded, and according to the date of theſe | ®: 
Concluſions of the Cauſe, they are Inrolled amongſt Concluded Caules. Wi 


Io. If the Defender compear not, or before proponing Peremptors paſs from 
his compearance 5 The Probation is only by the Purſuer, and upon the Lybel: 
Which if he.ioſtantly verify by Preſuwption, Writ, or holding the Defender «: 
Confeif, he being cited by a Meſſenger at Arms with that Certification, and ifthe 
matter be competent to be proven by Oath 3 The Ordinar will preſently Deceys, 
or Report in caſe of difficulty, and upon Report will Decera: Yea if he finda 
defed in Relevancy or Probation, he ought to Aſſoilzie, which the Defender 
though abſent may Extradtfor his Security z And the Ordioar ought not. toſuffer 
the Purſuerto take uphis Procels, after Abſolvitor is pronunced, 

Ir. If Probation be upon Litis-conteftation Reo abſente, the 'Purſuer may pab 
from further Probation, when he pleaſeth, - and hold the Cauſe as concluded: 
But the Ordinar cannot Adviſe the Probation, whether it be by Writ or Witnel- 
ſes, butit muſt goto the Roll of concluded Cauſes, And if the Defender beci- 
ted by a Meſfenger, perſonally Apprehended, with Certification to be holden 
as Confeſt; Thi Ordinar ought to bold him as Confeft and Decern,if he find theLybel | 
Relevant,and the Certification to prove the ſame,otherways he oughtto 407 1 
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+: 12.) Theſe As concluding Cauſes are oft-rimes negleRed tobe Fxtradted, yer 
"the Lords uſe to proceed to adviſe upon the Minue of the AR concluding the 
©. 13. The Adviſing and Decerning in concluded Cauſes proceed thus. The 
- prdinary day for adviſing concluded Cauſes is Saturday; Tet if the Lords find 
"that the Teitimonies or Writs are many, which cannot be ended in a forenoon; 
-they appoint an afternoon for Adviſing z And in the begipning or ending of each 
| $eſon, they uſe to proceed 1n concluded Cauſes, upon other days, when that 
Roll is far behind. For concluded Cauſes once being [nrolled, need . not be 
.wakned, though a year Elapſe after their Inrolment : And though they be deler 
.out of the Roll for not infiſting, yet they may be Inrolled of new; Becauſe either 
Party may-infiſt in concluded Cauſes, though the other infitnotz And there- 1 
fore when they are deleted becauſe none of the Parties inſiſt, neither Party can 2 
take advantage thereof,but that either Party may Inroll again. ; 
-...14. When concluded Cauſes are called to be adviſed, which is not till the 
1 W Proceſs be put inthe hands of the Clerk of the Proceſs, that he may peruſe the 
» & Game; Then the Clerk in preſence of the Advocats for one or more.Sides, Relates 
;. WW th<Caſe, and Reads the words of the AR of Litis-conteſtation, bearing the Points _ 
> MW that are to be proven, and then declares what is adduced for proving thereof, 
that either Advocat may hear that he Omits nothing neceſſary to be mentioned; 
\ © #bich he willnot fail to dog becauſe it concerns both his Truſt and Reputation. 
» & Ifthe Probation-be by a qualified Oath, or by another Oath which is long and 
perplexed 3 Then the Uler oftheOath pitches upon the words which he thinks 
- __ the Point tobe proven, which areaccordingly read : ' And if the other 
.: MW Party alledge other words, to clear the meaniog of theſe, theſe are alſo Read : 
11 © And if there be doubrfulneſs in the Probation, the Advocats are heard how far 
o I the 0ath proves, or if it be a qualified Oathy they are heard whether the Quality 
d BM be [atrinſick &Competent or not. And if. the Probation be fully clear,the Chancel- 
luror Preſident without Removing ofthe:Parties  Decerns, But if there be any 
>» | doubtfulneſs, Parties and Advocats Remove, and the Lords Adviſe and Deere. 
© EY 25- If the Probation be partly by Writ, and by Witneſles, ſo far as is not pro- F 
p- © yen by Writ z The fame courſe is followed. And if Fitneſſes have been uſed, 
f who neither Depone Affirmative nor Negative, but that they know nothing or Re- 
© i member nothing of the points that are to be proven 3 When the Party that is to 
by: 
ot 
he 
le 


prove ſeeth the Event to be ſuch, he may upon Supplication, obtain a 
Geation againſt the Defender, to Depone, with Certification, providing it ſtop 
not the Adviſing of the Cauſe, And then the Cauſe is adviſed upon the Oath; 
&.upon the Certification to be holden «s Confeſft, which are competent when 
Witneſſes neither affirm nor deny: | ng 4 
n |} 46; If the Probation be only upon the Teſtimonies of Witnefſes, and it the = 
e; ©} Farty againſt whom they are adduced have inſiſted upon Reprobatures againſt the. : 
45 ©} Hability of theſe Witneſſes, if the Summons of Reprobature be concluded 5 The |, 
the | Adducer of the Witneſſes may pitch upon Witneſſes which are not in the Repro- 
Mure, andiftheſe prove, there is no need to adviſe the Reprobature:s It nor, 
dz || theReprobature muſt be firſt adviſed. The Teſtimonies of the Reprobatures 
der £| Way not be contra Dia Teſtinm, wherein they are Conteſtes; But only againſt 
ffer | their prelievinary Depoſitions, wherein they are alone, and wherein their Oaths 
xe not Oaths of Verity terminating the Proceſf. All theſe Points which concern 
za I Hability of Witneſſes are expreſt Lib, 4. Tit- 4.3. Probation by Witneſſes. After 
thediſcuſſing of the Reprobature (which may be either asto the Preliminaries,or 
8to.the Ratio. ſcientie) the principal. Cauſe is adviſed. L" 
+47. Formerly Parties were not allowed to be preſentat the adviſing of the Te- 
limonics of Witnefſes, nor to ſee the Teſtimonies : For when they weretaken, 
ane but every. fingular witneſs could be preſent, and when all had Deponed. 
& Ordinar was to Seal the man with his own Seal 3 And' when they 
_ —_— 3 were 


—a . Be oye 7G AF = 
NOSE te 
"as « 5 


ms Inflitutioncof the LawofScotland, Libi_u3 
were opened, which wis only at the time they were to be adviſed, fs fooh as yo 
Deecreet was protunced, they were Sealed up again, never to be opened'there- io! 
after, Thereaſon then given for this Cuſtom, was, that the Witneſſes might yi 
notincur Maliceor Prejudice by their Teſtimonies, and thereby might the more  Wcat 
freely Depone 3 And becauſe ail Probation depetids upon the Faith and Beliet of Malo 
the Judges, which is their proper truſt 3 But if the Teſtimonies were publitlied, 
Debatesupon their Teſtimonies would be drawn in tnueh more lenth chan the | 
Debates of Relevancy, whereby one Court conld hot overtake the Cauſes of & 
Nation, But by alate Statute Parl. 1686, cap, 18, The Teſtimonies of Wits 
neſſes are ordained to be publiſhed 3 Wherein thete is this advantage, that Wiineſ. 
ſes cannot be ſo eafily ſuborned; or Depone for Favor or Fead, when their pat: Mi 
ticular Teſtimonies are known: And when they are Examined, Parties of Ad. 
vocats may more effeQually foHow them with Emergent Interrogators, minding Mut 
them of Circumſtances. Ws 
18, However Teſtimonies taken ſince that AQ, are publiſhed,both at the tak« 
ing and adviſing, and ſo are never Sealed; When they were Sealed, the Lords 
adviled withtloſs doors, and when they called before Adviſing, it was only ts 
hear if any Party had any thing to ſay, why they ſhould not be adviſed with cloſ 
doors. But now Parties and Procurators muſt be called. And to ptevent delay 
and oſs of time, the Advocats are appointed to prepare & Condeſcetidence up) 
the Witneſtes, whereby they think the ſeveral Points ate proven 2 Ahd therefore. 
the Witneſſes are Marked by numeral Figures g And if their Teſtimonies be lohy, 
the particular words thereof pitched on,' ate ro be Matked by a Line on the Mit 
gine, and a Letter thereat « Sorthat at every Point to' be proven, arid at every 
Teſtimony, if the Probation be clear, that Witneſſes Depoſition 1s declared to 
prove 3 If it bedoubtfull, Parties and Procurators are Removed, and the Lotg: 
Adviſe. - And fo. ſoon as they find concurring Witnefles to prove, they "__ 
no further - . But if none of the Marked Teſtimonies prove by twoy of this 
Witneſles in more arduous Caſes, then they Aſoikzze, - Burt the Loyd? are riot pit 
as formerly, to Read aid Compare all the Tettimonics, and to find out whith 
proven thereby z. Which of late before the Publication of Teſtimonies, did ſo'Bur- Mika 
den them, that they Referred the ſame tothe Clerk of the Proceſs, or to ſomne' of ik A 
their Number, which much weakoed the Decreer, - depending but on' the trult Mine 
of theſe ; But. when Parties themſelves, are allowed topitchontheir Probatio, Weider 
they can no more complain of it, than when they produce large Wits, and aft 
obliged to Mark the Clauſes they infiſt on 5 And ſothe Burdenof the Lords by 
the Publitation of Teſtimonies, 1s by theſe Meays fontewhit caſed, yy 
19, Thegreatcſt difficulty of adviſing conchaded Canfes, is, by #&s before di 
ſwer, by which Parties are not allowed to prove contraie Points, but the Nomk 
nation of theWitnefles is not wholly in the power of either Patty, but a 6» 
tain Number is determined, which either may adduce, And ittheLords by their 
Preliminaries find that there were other Witneſles preſerit called by neitherPats 
ty,they may ex proprio vote call theſe . (if there be any doubtfulneſs) before they 
determine, Now 18 adviſing theſe Cauſes, oft-rimes the Relevanty of the whole 
Points to be proven, is undetermined, and always the Relevancy of forne Points 
And though the Debates upon Relevancy take ſome tine, yet notnear ſomuel 
as the Debates on Relevancy before Litiz<comeſftetios : For therethey do as at 
xiouſly debate upen the' Relevancy of theſe Points,” wherein nothing will be pt& Byanc 
ven, as in othets'z But here the Probation being firſt adviſed what is provelh Wowlin: 
the Debate will not be large whether ehefe Points be Relevant or nof. 5% hi. 
- 20. This difficulty dothialfo ariſe ts; adviſing Probation, when Teſtimoit Uigc, 
are 1nconſiftent, whether they be addaadd: by the fans Party,or by oppoſit Patties. lyig'e 
In this. theſe Rulesare to be obſerved; #. 4% ahve whey is tnuch Ti Bates 
ger Probation than a negative Witneſs: Butdviſe Inctotranve or Eorgerfulneſs Wl Bika. 
make the Aagative Witneſs fo Depoimy lnwweently' 4 - Bur rione 68h - ehtly | ies 
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me upon more than what he Remembers, and did 'advert to. 2. Thert-#7” 
ib weight i» the Reaſon of the knowledge. So he who wasnear, proves ftrotp- 
Keitber what he heard, or ſaw, than he that 'Depones that he heard or faw 
Weiat# diſtance ; Or he who Depons that he was well acquainted with'the 
{6n, of whom he Depons, than'he who was nor, ' but did only ak who'that 
Mon was;' or did expreſs fuch Tokens of him. '3. 1f the Points whepeon the 
aſedepends, be done at diſerent times; The wore Recent will be the more pregnant 
as that wherein Circumſtances will be leſs obfiterat, 4. As to the value or 
atity of things to be proven, two Witneſſes above: Exception, who prove the 

{t quantity or value are ſufficient, though there be many more that prove 
le quantities or values : Tet if they all concur, and he'of far greater Fame, than 
fewer Witneſſes that prove more, That quality may be ſiftained, 5. Points 

ll under the proper'obje& of Ore ſenſe,are probable by lefs Authority, than 
tr Points'that fall under woe ſenſes 3 So Quantity, Motion, Diſtance, require 
aeskilfull Witneſſes, than the Exiſtence of theſe ObjeRts, 6. I=ſirumentary Wit- 
{; being required to be Witncfles, and the particulars expreſt, are far more 

nant than common Witneſſes. - 7, Witneſſes of Seirg of Fats, by which the 
ſit is Inferred, are more pregnant, than theſe where the ſame 'is Inferred by 
aiſſion of words 3 As in the queition whether a' FaQ be Sprilzie, wrongous In- 
mitjor, or warrantable Intromiſſion A Wirneſs Deponing Afts of Force and 
lence, / is more pregnant, thananother that Depons delivery by Conſent + Be- 
wethe As of Filence make a deeper Imprefſion in the Memory. 8. When 
ſelimonies are contrary, Teſtimonia non ſunt Numeranda jed Ponderanda. S0 
xer of more Reputation for Faithfulneſs, will preponderat moe of leſs Repu- 
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-2x,v1f the Probation be by Writ, if the Writs difagree, and contain both the 
atefGon- or Acknowledgment of the Perſon-againft whom Probation isled, or 
6P redeceſiors or: Authors 5\ They are ſtronger than any other Writ byClerks, 
Netars,albeit there be- leſs queſtion of their Subſcription of Atceſtation 3 And 
kewiſe the Atteftation of a Clerkis more pregnant; thanthe Atteſtation of other. 
lev, But when the Acknowledgment of the Original Party is compared with 
bAcknowledgment-of his Succeſfors, the former is more- pregnant. | But if 
we be different Acknowledgmentsor Declarations by the ſame*perſon, poſterio- 
ilrogent prioribss - Which holdsalfo* it Clanſes in; the fame Writ', For the 
dlerior Clauſes if they-agree not! with: the former, do always qualify, correR, 
lite Or even takeoff the former,if they do Tully contradi& the ſame,or be in- 
wilitene therewith + For Parties in forming of Writs, which oft-times are very 


are anwilling toalter the whole Frame; which takes Tong time and Ex- 
pace s Aud therefore do rathet” add- poſterior Clauſes not” agreeing with the 
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22; Albeit either Party be abſent atadvifingof concluded Clauſes, yet that 
(al-not' make the-Decreet a Decreet i= Abſence, hor gives ground to Reduce it 
nov in foro comtradifForio 2 Becauſe there is much more intereſt in Judges inthe. 
batter of Probation, than in the-Relevancy 1 . For albeit their Believing 'of the 
mk'of Points proven, be not Abſolute and Arbitrary, * for there muſt be two 
Ethree- Witneſſes: - Yet there is' far more latitude in their perſwaſion of the Point 
fF48,” than inthe Poititof Law. *Andit were a great detriinent to the fecuri: 
jand quiet of the Nation, if there were difference 'made between Decreets by 
(inars, and theſe ##prefentis, or by" a-lefſerani a greater Quornm,” or by ad- 
ling when either of the Parties Ad vocats forbear to Compear, having been It 
Cauſe; attending the Houſe,ſo that it is a wilful) forbearance:Nor is there a-, 
hy"Keaſon to admir ofBis, upon preterice that the Witneſſes Have proven tliote 
Gleſtrhan the. Lords bave found proven, to put” the Lords again to go'oyerthe 
Winonics,” when'theAdvocatsmi beſo iftin&y be beard' uponalt the Teſti- 
Wiccthey reſted-0n-©1t. is not! the Peefiwaticit or truſt of itjtereſted Parties of 
WA * B's Bb 4 * 2209 06 0972 
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ir 245 
hy By what hath. been (aid,thedifference may appear between 'Decreets:ix ah. 
ſence, and theſe*which are upon Compearance, but paſt from! before proponing 
peremptors, and theſe which are upon CircumduQtion of Terms,and theſe which, 
are upon adviſing of Probation... The laſt two ſorts are.Decreets ir faro : contra. 
diforio & contentioſo; wherein allowance bas been given to all that coulilbe Rek, 
vantly alledged: . .But Decreets wherein only. Dilators were .-proponed;and cam. 
pearance. palt from, are in the midle between Decreets paſt in Abſence, and 
. Creets in foro contraditorio .: For therein the Defender choiſeth rather tolet a:De. 
creet take effe&t by performance, or poſleſſion, than to found upon theſe defences 
which he knew not how to prove. > He yo | __ 
24. There is a ſpecial kind of Decreets called. Decreets of Suſpenſjon,which pro» 
ceed upon the Suſpenſion of former Decreets or Charges': And whether:the De. 
creets be Abſolvitor or Condemnator they are called Decreets of Suſpenſion... 
25. Thereis alſo adiſtintion between Decreets of ReduGion and Decreets ze. 
duGive. The former is when any prior Decreet. or Charge'is Reduced : The 
' Jatter when that Decreet of Redu&ion is Reduced, | 
26. The Tenor of Decreets is much the ſame, as to the ;Form thereof; - pg 
they contain, 2. The DeduQion, of the Lybe/, Suſpenſion. or Charge... 2; The 
Compearance of Parties, who were either in the Cauſe. ab _3nitio,: or weread- 
mitted for their Intereſt, 3. They contain a Summary of, all the Writs prody- 
ced for any ofthe Parties. But they do not. mention the-Witneſles adduced:: 
Yet now ſeing Teſtimonies are publiſhed, it. were very fit that in the Produgiz 
on, mention were made of how many Teſtimonies were adduced, without any; 
thing of their Tenor, or the Names of the Witneſſes 5 For in Decreets in/Ah- 
ſence, or where Parties are Reponed againſt the ſame, 1t is.neceffar to knowhoy 
many Witneſſes were adduced... 4... The Decenuztory, words are ſet down, veriy.! 
tim asthey are in the Signed Seatence. Andyaftlyythere is ſet dawn the Becauſe 
of the Decreet, containing the Alledgeances.of the Partiexzand the Interlocuton: 
of the Lords thereupan, and even the finakSemence it {clf.ig:Repeated, ./..:/ 
.: 27 It Derogats much from the. Honor, of. the Seſſion". and; from the Eflims/ 
tiog and Security, oftheir Decreets, and hinders the Diſpatch; of Juſtice, / thatall 
things .-( whether in matter of Lawor matter of, fa@); are-congeſted in'theirDe- 
'creets3-. Whichdo contain the Reiterated and;various Diſputes and Interlocutors 
and the frequently Repeated Bills and Anſwers and. Interlocutors thereupon[y- 
ſert verbatim : Whereby Decreets ariſe to ſuch a Bulk, and-are ſo Nauſeous to: 
the Peruſers of them; that they will exceed ſometimes! Fourty Sheets of Px 
per and more; And: take a long time and: expenſive Attendance, before ſuch De 
creets.can be Extracted, All which. may. be: Remeaded by:the Lords, ſeingthe: 
Order ofthe Adminiſtration of Juſtice, is by their 1»f5;ution Committed to them; 
Forall theſe things may be allowed. tobe Inſertinthe' 4Rs,whereupon [Decreets 
proceed -- But there. is. no neceſſity. to'\ inſert more/in the Decreet, than;the mat 
. -terof Fact, whereupon the Decergiture ſtands and is ſupporteds Whether-irhe 
inthe Lybel, orin.the Exceptiqns; Replyesor.,Duplyes,,containing only dill: 
rent matters of Fa, albeit very. unskilfully Eyery defence is called an Bxzeption;; 
and every, Anſwer therto is called: 4, Reply, and.the Return theretoa Duply.1/$06 
that thereneeded, no,ObjeQions be Inſert, or Diſputes whether -theſe Pojnts'0 
Fa&tare according. to Law : For wheathe Lerds find any, point of Fat Relevany 
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That, imports that-i is, according to, Layr,..ad isſufficient-forths effec, for which 
it is adduced; And more is unfit, ..ualeſs. the, particular Stayutes,. Cuſtoms, and: 
| Realpns,trom Equiry,and Fuſtice hehoved to be Inſert, whight,is, precerided)by 
none, . Neither .needy;this take.fromghe Clerks,; the Benefigchat Cuſtom hathahiY 
lowed, according tothe number, of Sheets in Decreets,...Bux.the ſame mightb6REP 
allowed necyrding tothe number; of the Sheets in, the As, whereupon 


creets proyecd, 1 which their pains do chkfy eonfilt :: For what paſſes! at | þ 
time of Decreets isſeldomlarge, , | 28, 10 Fr” 
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#38, To ſhow that this Propoſal is praRicable, ſome Inſtances may clear it- 
{When there is no Exception proponed, but the defences are all ObjeQions a- 
ainſt theTitles,or en thelntereſt of Parties not cited,theOrder of Citation, or the 
Relevancy of the Lybel ; In all cheſezthere'is no proper Exception,or in any Di- 
or - Therefore there needs no mention of theſe in Decreets, But of the parti- 


lar Defence only, whereupon No Proceſs is ſuſtained, which is the propet 


Terauſe of ſuch Decreets. Yea though the Lybel infiſt on a particular Statute, 


nd the Defender defends upon Deſaetude,or upon a poſterivr Statute am py 
CS 


ingor Derogating from the former Statute z Ir is bur an ObjeQion, and ma 

theLybel not 'Relevart, 2, If there be Alledgeances in Fa@# proporied as Ex- 
ceptions, either proven by the Writs produced, or offered to be proven in the 
proper way that ſuch are probable, and if none of theſe be found Relevant 5 
Then there is no necefficy ro mention them in the Decreet, but they will (till 
beheld as Proponed and RepeBed, or Competent and Omitted :' And ifin the ſecond 
laſtance by Sſperſion or ReduGion, the ſame mattersof FaQt be Repeated, not one 
lj does the ſaid preſumption make againſt them, But the As of Proceſs may 
dear the ſatne, as well as the Decreet, if the ſame be Recently quarrelled; And 
there is no reaſon that groundsof debate ſhould be perpetually incouraged till 
Feſcription, But that in the moſt ſolemn As by final Sentences, omnia prafſis 
mude ſolenniter aZa, without neceſlity to produce theſe Acts, which are ſel- 


" om Regiſtrat: So that the Lybel being found Relevant, and Terms alfighed to 
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prove, the Decreet needs bear no more, bur that the Term was Circymduced, for 
ducing no probation,Or that the probation being Adviſed,did or did not prove. 
Sf Exceptions in Fact one or more be found Relevazt, and inſtantly verifyed, 
they maſt be inſert in the Decreet : Burif they beto be proven, tkereneeds no 
tiore be Inſert, but that ſuch Exceptions being found Relevant, and Terms aflig- 
md for proving thereof, Either the Terms were Circuwduced, for not adducing 
a eobationſs the manner found Competent, and therefore Decreet was given; 
OF 'that the Zxception was found proven or not proven, and Decreet 
wordingly pronunced, 4+ Replyes being properly matters of FaF, ine 
ated of | offered to be proven, if they be not found Relevantsthey need 
tot beexpreſft in the Decreet z Arid if they be found Relevant, whether they 
I the Verity of the Exception or not, the Tenor of the Decreet will be 
the ſame way, as bath been expreſt of Lybels and Exceptions, . and ſo of Du- 
mthes,or any further Phes in Fa#. By this Method, there will not be continu- 
Go poſterity, ſuch long Relations of matter of Fa#, neither inſtructed nor of- 
ed to be proven, nor ſuch Impertinencies and RefleQiohs as now arein De- 
tets, with great Eaſe tothe Lords, who in the ſecond Inſtance, may at a ſhort 
ew, ſee the whole Grounds of a Decreet, and with much eaſe. and no dam- 
#to the Clerks, ® nor to the Clients by neceflitating their long Attendaticetg 
ra@ Decreets. This Method is not the ſame with that, which ſometime hath 
ben urged, viz. That Decreets of Seſſion ſhould bave no ſpecial Reaſon or 
Krauſe, hut only in general, That all the Alledgeances and Evidences of the Par- 
ty being Conſidered hinc inde, The Lords Decerned, &e. © But here all the Grounds 
the Decreet are to be ſpecially expreſt 3 Sothat all other Grounds behoved ei- 
tt not ro be proponed,Or being proponed to havebeen Repelled ; As now Al- 
Wipeances, which are paſt over by the Lords without Interlocutors ſpeciallyRelas 
0g therero, are underſtood to be Proponed and Repelled. | 
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Mc Lefters Executozlal upon Decreets, 


Ecreets would beof rio effe&, but: as 'Bees without tings, if the Law 
did not: fix the kinds and fort of the Executions thereof» Which do 
"follow the' Decreets themſelves of courſe, without the neceffity of any 
ſpecial Warrantin the PID" The Execution of the: v_ of 
" RE . ; C nicerior 
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Inferior Courts are called Precepes, fuchas Precepts for Paying or performing wha; M-- 
was Decerned, Or for Poynding; And upon Decreets of Rewoving follow Precepts 
to Rewove,and Precepts.to EjeF the Perſons Decerned toRemove,and to poſeſithe 
Obtainer of theDecreet of Kemoving.lnferiour Courts have no other Executi 
Except Burghs- Royal (who have a priviledge to grant As of Warding) and the 
Admirals priviledge, See h.23- b. t. i 4 

2, The Decreets ofthe Lords of Seſſzor: for attaining their effeQs, have Leyjers 
in the Kings Name, Commanding the Parties Decerned to pay and perform a 
is Decerned, Theſe of Old, were by Letters of four Forms, as they were callgd: 
'The firi# was a Charge to pay or perform, without apy Certification ; The 6 
cond was a Charge to the ſame effe&, but with Certification that Horning would 
be dire; The third was Horning 3 The fourth was Caption. But theſe bei 
Tedious and Expenſive, every Form being to be returned to Edinburgh, before 
the next were granted 3 The firſ# two were laid afide, and only Horning and 
Caption Retained. But the Cuſtom run to the other Extreamy and Letters 'of L 
Poynding were granted without the neceſſity of a preceeding Horning, 

3. But both then and now,no Execution can paſs within fifieezt days after the - 
dates of the Decreets of InferiorCourts, which therefore are called theD ays of Law 
And now Horning muſt preceed Poynding orPoſſeſſion, which are-not tobe gras. Ml +, 
ted till the days of theCharge be expired,which are ffieer days in Decreets ypon y, 
Procefles,: and ſuch days as Parties agree on by the Clauſe of Regiſtration in M 
Regiſtrable Writs, and by the Decreets of Regiſtration thereupon, Whether i ,. 
Summarly, -both De=bitor and Creditor, or. his Aſligney, baving Intimat in the 
Creditors Life being alive, orin caſe of either of their Deceaſes, upon Decteey 
of Regiſtration. But if che Party to be Charged be out of the Countrey, the Charge 
muſt be upon ſixty days, at the Merkat Croſs of Edinburgh and Peer of Leith, Qr 
if he be Latext, orin aplaceto which there is notſefe Acceſs, the Letters may 
bear Warrant, to Charge him at the Merkat Croſs of the Head Burgh of the 
Shire, - wherein he Dwells, or Haunts. Or if he have no.certain Dwel/ing or & 
bode, the Charge at the Merkat Croſs of Edinburgh, as 'Communis Patris, will 
beappointed by the Letters. And if the Party be not fqund perſonally,theCh 
may. be at his Dwelling-bouſe (if he have any ) ip the ſame. Ocder-and with tt 
ſame Solemnities,as is required, inthe Exccution.of Summons, of which formerly, 
Lib. 4. Ti..33, Preliminaries of Proceſs. | Tas? | 

4 TheſameExccutorials are granted of courſe,upon any part of the Kings Re: 
venue, Or-upon the Benefices or Stipends of Miniſters, having obtained Decreet 
for Letters Conform, or having Decreets of Locality, And that not only in. favan 
of the Obtainers of theſe: Decreets, but alſo of their Succeſſors, upon ProduRion 
of the Decreets of their Predeceſſors, with their own AR-of Admiſſion © Atof 

ederunt 22,. June 1687, Which Letters were <ffeRual, net ovly againſt the 

erſonsdegerned in the Necreets, but againſt their Heirsor ſingular Succelion IN 2” 

poſſcſſing.the-Lands Burdened by the ſaids Decreets, .And in like manner Hor: 7 
ning is Summarly.granted, upon allche AQts of Parliament, bearing exprefly'3 Bl x, * 
Warrant for Horning. -Zettersof Horning werealſo comp:tent for the Char 
of Commiſſioners to Parliaments and Conventions,of Eftates z And for the, Contrib i 5 
$30z Money due to the Lords of Seſſzon, out of. the Benefices, All theſe Horning & 
were called General Letters, becauſe all the particular perſons. were not Named it B 5+ 

them, but were contained under general Heads, io” ic WE: 

5. Butby cap. 13. Seſſ, 2, Parl. 1. K. W.& 2. M. All general Letters of Hite 
ning were prohibit in the future, and. ed Nul, -f they were uſed, except for tht 
Kings Revenue, and Miniſters Localities, without prejudice of the Decreets for Poys- 
ding of the Ground, which are to have the ſame Exeontion' as formerly © That is, that 
they may proceed not only againſt the perſons. that then were Heretors ang” | 
{fors, but alloagain(t their Succefſors, ſo long as the-Obtainer of the Deere 
and Letters of Poynding lives ;But-after his death the ſame mult be tratefer® 
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*in the perſon of his Heir or Aﬀigney 4Giz2,and in the perſons of the then. He- 
*Fetors and Poſſeſſors Paſſzoe. oo - TM 
*=6, Yet this AR willnot hinder ſummar Charges, if the -Parties Names be par- 
-gicularly mentioned in the Letters : As in the Hornings for the Commiſſioners 
"Charges, if the Names of the. Heretors be therein expreſt, who ate repreſented 
by their Commiſſioners, albeit the Zuote be not expreſt, bur only the Tojal of 
-theCharges, according to the Clerk Regiſters Teſtificat of their Attendance; 
"Without neceſſity ofa Decreet calling all the ſaids. Heretors, but only contain- 
ing a Charge to the Fyee-holzlers to Meet and Stent thetnſelves, for the ſaids Com- 
"Diffioners Charges, according to the Yaluation of their Lands holdez of the King. 
"And likewiſe' Letters direR at the inſtance of the ſeveral Lords of Seſſion, for 
-their ſhares of rhe Contribution Money, againſt theſe who wgee in uſe to pay the 
Fme, being expreſt by ' Name, are ſufficierit, without neceſlity of a Decreet. See 
Lib. 4- Tit. 3. y.25. | | Ie: 

7. Summar Letters of Horning are alfo granted on Bills of, Exchange, by cap. 
zo. Parl, 1681, Bearing, That * any Forraign Bills of Exchange, from or tothis - 
FRealm, being duly proteſted for not Acceptance or for not Payment, and the 
*aid Proteſt having the Bill of Exchange prefixed, Shall be Regiſtrable withir 

"fx Moneths after the date of the ſaid Bill,in cafe of non-acceptance,or after fal- 
ting due incaſe of non-payment, at the inſtance of the perſon to whom the ſame - 
ts made payable, or his Order, That Letters of Horning upon a fingle Charge 

 %of fix days, may paſs thereon: Without prejudice to purſue for Exchange, Re- 
Fexchange, Damnage or Ihtereſt, by way of ARion or ſpecial Charge. But af- 
ter the ſ1x Moneths, there is'no place for ſummar Regiſtration or ſummar Charge 
ypon BiVs of Bxchange, but only by way of Action. : Alſo by this At they bear 
Annualrent, tn caſe of non-Acceptance, 'frdm the date thereof, And iti caſe of 
feceptance, and Non-paywent, from the day of falling due. | | 
8, Letters of Horning do firſt narrate the. grohnd whereupon they proceed, 


9 _- R IT-” — _— of 


Fhether it be a Decreeteither Solew## or Summary (by Regiſtrations of Bonds, or 
ther tegiſtrable Writs, or Bills oor rea. Or a'Statute by which Horning 
appointed. Alſo they paſs by Cuſtomin'the caſes aforeſaid 3 Andalſoupon the 
Decreets of Inferiour Courts, preſented tothe Lords, Parl, 1606. cap. 16. &c. 
Next follows the Will or Command, which 'contains two parts, both being di- 
Tetto Meſſengers. The one is, to Comwand the Party to pay or performs - * 
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FN Ind (in caſe of diſobedience, the days" bf the Charge being paſt) The Other 
a t, is, a Command tothe Meſſenger to"pals tro the. Merkat Croſs of the head 
on ff gh of the Furifdiaion, wherein the Party charged divells, whether it be a 
of I $9re, Stewartrie, Bailiarie of Royalty orof ee and there publickly to read 

the Letters of Horning, and becauſe *of;*diſobedience of the Party Charged, td 


'Denunce him Rebel And to the effe the ſamine may be known to all concer- 
ted, the Mefſenger muſt give three Bleff} with a Horn, which is the Reaſon 
by theſe Lettersare called Horning : And likewiſe for the further Pablication, 
muſt affix a Copy of the Letters upon the Croſs, inmediatly aſter the Blaſts 
the Horm, All whichmuſt be donein preſence of Witnefles,, required to that 
= Med, who with the Meſſenger ought without delay to Sign the Executions of 
© fe Hornings ' Theſeheingordinarly taken along with the Meſſenger, that they 
I fzy be Witneſſes both at the*Charge and Denunciation, ſince the late Statute - 
Tl, 1681, 2ap. 5. Foric is not reaſonable,' that the Bxecution ſhould depend 
Wor the Meovory of the Meſſenger and Witnefles 3 And the Letters of Horning 
Ve not accounted Execute, | till the Execations thereof be both done, written 
and ſighed = aforeſaid, ' \But-as to Horoings preceeding that A, the expreſſing 
g | the Witneſſes their Names and Defignations, both as to the Charge and Des | 
: wnciation,' and there being required tobe Witnefles to theſe Ads, wichthe Sub- 


ESiption and Sealor. Stamp of the Mellanger, was ſufficient $ Bur riow the Sub- = 
| iptic v of the Meſſenger and Witneſſes applyes the Stamp,and in Anti2t Exe ] J 
Mons any Veſtige of the Stamp is ſufficients | "0-2 -  9:-The © 2 
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9. The Effe&s of Horning ſo execute, whereby Decreetsand others abovemen-/ 
tioned attain their end,are different in ſeveral Caſes. For though the Horning be 
not Regiſtrat,yet upon the Return thereof duly execute,Letters of Caption ſome- 
tides paſs of courſe, whereby the Party denunced may. be immediatly taken and 
Incarcerat. But ifthe Decreet be to Remove, there is upon fight chereof Letter 
of Poſſeſſion granted, *for Diſpoſſeſiing the Party decerned to Remove,and for en. 
tering of the Party Obtainer of the Zetters to the natural Poſleffion, And if the 
Horning and Executions be Regiffrat within the time appointed by the. A& of 
Parliament, for Regiſtration of Hornings g The Moveables of the Party Denun. 
ced, which he had the time of the Denunciation, or which he ſhall ſucceed to,or 
Acquire thereafter, become Eſcheat and Confiſcat to the King, orto the Lord gy 
Bailie of Regality, according to their Infefrments, whereby the Moveables of Pax. 
ties living within the Regalitie, and Denunced and Regiſtrat there, are gifteg 
and diſponed by the King to them, their Heirs and Succeſſors, as pertinenty of - 
their Office and Juriſdiction, But Hornings againſt, Witneſſes, or Havers of 
Writs to be produced ad probandum, or any Denunciation not beingat the Merkg 
Croſs where the Party denunced dwellsz Do not infer ſingle or Liferent Eſchedt, 
but only Caption. Yet Denunciation againſt perſons Fwgitzve, or other Denup- 
ciations by order of the Privie Council or Juſtices, being at the Merkat Croſs ofthe 
place where they fitatthe time,do infer Ejcheat fingle and Liferent,tho" the party 
Denunced dwell not there: But this is by ſpecial Statute, - And likewiſe 
the Party Denunced and Regiſtrat at the Horn, is declared Rebel, becauſe of 
his diſobedience to the Kings Command: Yet it is not a Rebellion importing 
Treaſon or any Crime : Becauſe it isnot preſumed, that the Parties. not obeying 
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was out of Contempt ofthe Kings Authority and Command 3. | But becauſe they 
are either not able to perform,or Supinly Negligent -and Ignorant of the Denun- 
ciation and Regiſtrations . - IS 
Tris allo a further effeR of the Horning duly Execute and Regiſtrat,that if the 
Party denunced be Irſolvent, he can thereafter dono; deed if he was nat 
ſpecially oblig'd todo it before theDenuncjation)that will be effeQual againſt the 
Creditor at whole inſtance the Denunciatipn was.. » _ A 2 
10. Ifthe Party denunced be Relexed,within year & day after theDenunciation, 
it reachesno further than his Moyeables that he had before the Relaxaiidr, But 
if he continue U-relaxed for the ſpace af year and day, the Rent and. Profit of 
his Heretable rights fall tohis ſeveral Sypeyiors, not_ upon account of T rav/gr 
on againſt them z But becauſe by the Denunciation/he. is an Ont-law, and as cn 
liter mortuns, wheteby his Fees are Opened to his ſeveral Superiors; Yea though 
he be Relaxed, only theſe Moveables he Acquired after his Relaxation, coats 
nue to him: But hisLiferent continyes.ic the hands of his Superigrs . : // 
I1. Horning duly execute and Regiſtrat hath this further effe&,that the Pa» 
ty denunced as a Rebel or Ont-lag, hath no perſon to ſtand in Judgment untill he 
be Relaxed. _ Yet when he is cited by Parties, wirh Certification that if he Con 
pear not, he ſhall be holden as Confeſft, . Or that his evidents ſhall be.reduced,or 
improven as repute. Falſe and Forged ; The Lords will not ſuffer that Party to 
debar the party Denunced withHorning, by which they ſhould both urge his 
to Compear,and hinder him co Compear, The Lords.do likeways Relax Parties 
who are I»carcerat and not able to find Caution, to. give them perſonam and in 
dicio , To the effc& that their Cauſemay be diſcuſt while they are in Priſon," 
12, Horning having ſo ſevere effe&s; the Lords do Reduce the ſame uponthe 
teaft NaVitz, by Omitlion of any thing requiſite ip the. Execution and Regiſt i 
tion thereof: 'As is largely Treated, Lib. 3. Title Canfſcation. 3. & Seqq. But Wim 
they will not ſuſtain any Nullity by way. of Exception: [Becauſe the Kings Iu Bl ig y 
reſt arifing thereupon, by the Eſcheat, requires that, the Officers iof. State ſhould Way 
be called, eſpecially when the Horning is: craved. to.þe' Reduced, that theF Why 
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ſcheat way fall in Conſequence: But if the Horning be otherwiſe made uſe-0 ith, 
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[uro debar any'Party from Compearance, the Nullities therein will be received» 
Witharion only being made to the Officers of State : Or if the Horning be cra-. 
xd to be-Reduced, that the Liferent Eſcheat may fall in conſequence, the 'Su- 
ior or his Donator muſt be called, whoſoever the Superior be, for in that the 
king nvitur Fure' communi. dk | NY 
43 The jerond Executorial on Decreets, is, by Letters of Caption. Tuaeſe Let- 
as pals'of courſe upon ProduRion'of the Executions of the'Hotning,both' as to 
theCharge and Denunciation, The Narrative thereof beats; that the Party to 
he taken was orderly denunced Rebel and put to the Horn, for the Cauſes ex- 
peeſdin the Horning And therefore the Wil of the Letters bears: Warrant to 
command all Magiſtrats and Meſſengers, 'to take and apprehend the Perſbri'de- 
mnced,where-ever he may be fouhd, within their ſeveral Jurifdigions, Tet a- 
mpMeſſenger imptoyed by che Party, to whom the Horning belongs, miy tim- 
elf without a Charge to any other, apprehend the Perſon denunced, where-ever 
he finds him 5 . And the having of the Horning, is a ſufficient inſtruQtion of his, 
Warrants Tea if he think another Meſſenger may be more able to execute the 
Caption, or be leſs ſuſpeR to be intruſted with the Letters, he may caule that 
Meſſenger execute the ſame z And if he be not willing, he may Charge him by 
the Warrant of the Letters, to do the ſame, | | TT 
©14. All Meſſengers ſhould have a Blazon,& a Rod or Wand, The Blazor is a 
pece- of Braſs or Silver, having the lmpreflion of the Kings Arms upon it, which 
whxed upon the ' Meſſengers Breaſt, ſo as the Impreſſion of the Arms may be ſeen; 
ſhar thereby while he Charges, his Authority and Warrant may appear ; For if 
wpaffront be done to him, when he charges without his Blazon; it will not im- 
part a* Deforcewert, unleſs the Attor knew him to be a Meſſenger then. From 
de Imprefſion of the Kings eArms onthis Blazon, Meſſengers. are called Meſſen- 
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+ 16- The Meſſenger may Incarcerat the Party in whatever lawfull Priſon he 
Tales, arid is preſumed to have Warrant from his Imployer ſo to do: , Which 
Tower Cuftom hath allowed, that Debitors may the ,more effe&ually be indu- 
Mea 66" pey\ , Burtt wants not its inconvenience, putting, all. the Burghs tothe 
\Uuble/ of Incarceration at the option,or it may be-upon the picque or. prejudice 
the Creditor or Meſſenger, And therefore it might fitly be ame lnian 
IU of Partiament 6r of Sederwnt, vequiridg Melcngeraio pxcouting of Carmine 
= Shike the Party to the next lawfull Prijos, having a lect Reg abs ; For 
 EWetrevery Burgh+RKoyal, or Burgh of Regality, be oi to have a ſuffici- 
bg ” \ Rs | C 3 Ent 


ET ET SO EUBSDO OST Oo So 


SITS ” > 

FS 4 : + Tak! oh ERS SNL 
td v 4> Joie F 
4 I Ig Li, "1 4 a Fa eas he 4 by 

L bs 
. * 
L % 
p ; 4 


eht Priſon 3 Yet many have not, and Creditors ought not to.hazard the eſe; ” ; q 


* 
FE 


n * q Ei - a eL j.”" 9 be . P3 Vo RY Ry - 2, PRE NN; Rey + wi 
ION OO ene 2x 5 AE Sis nd” at PS te 94 cates ee eater EE Seat Ot a DR 
XS 5 ? > . I, Is. > V > i - . : 
dh 3. ts oa Po IA th, | SPIES " \ d = bes O w_ x4 ny C 
; 4 : — 4 
« 4 ” 
- : % p FT. 
EY ou . - ' " x I 
7 = - . 
7 % | 0 ; n : 
® e 6 
v2 ; » . » 


oftheir Debitors by an unſufficient Priſon 3 And albeit thereby the Magiftrats 
will be Lyable for the Debt, yet they are not always ſolveat z But there is 'no 
reaſon they ſhould paſs by a ſ»fcient Priſon, ; , 
17. Meſſengers ought not to detain Priſoners unneceſlarly in their hands, but 
ought” to, put them in priſon ſo ſoon as they can 3 Zeſt ghey prejudge their lm. 
ployers by hightnng cheir Expences, upon pretences of Componing with their 
Parties,or ſuffer them to procure Suſpenſion before they be aQually Impriſoneg; 
18, As Meſſengers may Execute Captions, by themſelves immediatly ;-- 5, 
they may at diſcretion charge other Meſſengers or Magiſtrats, to execute the 
ſame g But they muſt attend them, and furniſh them with the Letters of Capt. 
on, without which they can ſhow no Warrant for the [ncarcerazion : And there. 
fore Magiltrats uſe to offer to go with the Meſſenger foot for foot, if he can ſhow 
where the perſon to be taken is, of which he doth ſhow any probable #vid 
But otherways it were unreaſonable, that a Sheriff or his Depute, ſhould follow a 
"Meſſenger, at uncertainty, to any place of his Shire, Magiſtracs of Burghs:are 
Lyable to more diligence, for Executing Captions, becaule the Bounds oftheix 
Town or JuriſdiQion is narrow: And. therefore ordinarly, the Meſſengers do of 
conſent take their Officers.and other Aſhſtants, to ſearch for and apprehend the 
Party. 2 —_ 
19, By Magifrats, are only underſtood Sheriffs ofShires, Stewarts of Stewars 


tries, Bailies of Regality, Bailies of Burghs-Royal,or of Burghs of R egality : - But. 


though all theſe be obliged to have ſufficient Priſon-houſes, and may be puniſh- 
&d for want of them; Tet they are not Bound to receive Priſoners whereby they 
would be Lyable for the Debt inthe Caption,jif chey have no ſufficient Priſon, 
20, The Executions of Letcers of Caption ought to bear the whole! dil 
ence of the Meſſenger uſer thereof,in the ſeveral caſes before expreſt & eſpeci 
' the place where he apprehended the Party, and the time thereof 5 'Thatit 
may appear how Iong he was in his hands, And ifhe charged any Magiſtrator 
other Meſſenger, who failed in giving due Concyrrence, he ought co expref;the 


ſame, albeit thereafter the Party was taken otherwiſe : For theſe who fail in due W'" 


Concurſe, are Lyable for the Debt in the Caption,although there were many ſuch, 
as well as theſe who ſaffered the Priſoner to eſcape; Likeas all of them become 
Correi debendi to the Creditor 3 And if the Party eſcape by Violence or other- 
ways, the manner ofeſcape ought tobeexpreſt inthe Execution, and the Namg 
of theſe who were Concurring in the eſcape : The Witneſſes alſo in theſe Exe 
cutions ought to be Required andDefigned,and ought to Subſcrive with the Meb 
ſenger de recenti. We | el 

- 2x. There isan Acceſſ5ry Attion or Diligence againſt theſe who fail in their 


Duty, in executing of Captions, for which the Lords may grant Letters of Hor- = 


ning ſummarly to ——__ them, in the ſame way asthey do againſt Depoſitays of 
Sums configned,upon fight of the Inſtrument of Depoſitation : For there is no 
reaſon that Creditors uſing Executorials ſhould be put to new ordinar AQions; 
'Nor can ſuch Hornings be counted General Letters, becauſe the. Names. of the 
Partiesare expreſt, and their failing in their concurſe appears from the. Executi- 
_ * ons, whether it be in the not concurring co the taking & Incarcerating, or inſuf- 
 fering the Priſoner to eſcape. | 3 
22, It will not be a Relevant Defence or reaſon of.Suſpenſion, for Magiſtrat 
ſyffering Priſoners to eſcape, That they will yet take.the Party, albeit he bein # 
good condition as when he eſcaped 3 Or that upon Teſtificats of Phyſcians, they 
ſuffered the Priſoner for his Health to go out totake the Air, or to gotoaprivat 


Houſe, -albeit in either caſe there were twoto Guard him : For the Lords by AR "E 
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: of Sederunt prohibie the Magiſtrats of Edinburgh, to ſuffer. Priſoners to go iolit, ohe 
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; without particular Waffantz Or-he Aagiſtrats of other Burghs not far 


Ip: 


$52.5 WIT. 


© exceptin the” Imwvinency of death. And where ſuch Warrant is granted, the | 


—_ 


o | Ba Fa, 
m__ L F 
x 7 . 
th 
Wi * (7 


4 


[> 

- WF yet that the Priſoner cutthe Stanchers, with Fyles, or Aquafortis Becauſe the 
I Leepers of the Priſon ought to Viſit the ſame frequently, and toſcarch for ſuch 
W BE loſtruments : For if ſuch pretences be ſuſtained, It will be eafie for the Keepers, 
&s BW by Collufion, to ſuffer Priſoners toefcape, In like manner,the eſcape from Mef- 
2 if {engers, doth only Liherat the Meſſenger, when he uſethall provident means; 
ie WF to prevent or binder the Party to eſcape. 

ir WF * 23. Captions do ordinarlyproceed upon the fight of Regiſtrat Hornings, put 
of Regiſtration is not Requifit againſt Witneſſes, or Havers of Writs, charged by 
le digence, to produce Writsas means of Probation, Captions are alſo granted 
_  vithout a preceeding. charge, by the Lords, upon ſpecial occaſion, as if Parties 
'- I beſuſpeR to leave the Countrey, and have no viſible Eſtatein it z Or when the 
Warrant is upon contempt, or diſorder in Proceſs. Any Judge Ordinar, or e- 
yen Parties, may Seaſe upon perſons for publick Crimes, or for their own Debts 
their eſcape out ofthe Kingdom,zor in Clear Evidences of their preſent going 
hout the ſame. , Thereis allo + /pecial peyileg ge of jummar Arrefting or Sealing 
_ 'Ferlons, by the Admiral: . Becauſe his Furildition 1s moſt converſant about 
% BW Strangers, and on that occaſion, and for Diſpatch of Strangers he is Authorized, 
it Bf Sawwarly to Seafe Perſons, till they find Caution Fwdicio ſeſti, or Judicatum ſol- 
N Wi w, or both. | 6 tr | 
= 24, The third Execcutorialis by Letters of Pojnding, which of Old was called 
h, 

me 


1 S$@, . 
the Briefof D5ſtreſs, paſſing out of the, Chancelary of courſe; By whichtheGoods 
not only of FA fe _ ft ir Tennents and Poſlefſors of their Lands, were 
popaded far heir Debra much ike. the Euecution of the Subje&s of one State 
Jaolt anerher, by Leners of Mars. Bot this wis jultly Redegft, by Parkig cg. 
29.127. lotituled,thas the poor Tenpents ſhall pay mo further, than their Terms Mail 
In their Lords Debt, by rhe Brief of Diſtreſs, And cuſtom bath further Interpre- 


"AY | ed, chat this diſtreſs of Teonents, .even tor a Terms Mail for their Lords Debt, is 

" I not for his perſonal Debt, but for theſe Debts, which. are debita fundi, and that 
- Bl 0p00 Letters for Poz»ding of the Ground, paſt upon Decreets for Poyndivg of the 
Of» 3 > - 1 


; . Which can extend tono further, than the Ground affeRed with.the 


of Bl Rea) Burden contained intheLertery, and the. Goods thereupon, in ſo, far-as 
00 if they do belong to the Debitor; of to the Tennents, info. far as may beextendcd 
3 Y wp their Terms Mail or Rent, This kind of Poywding requires no prior Chargeof 
the Y Horning, becauſe no. perſonis decerhied to pay, , and ſo cannot be charged, but 
ns If ly the Ground is decerned to bediftreſt,and the Moveablesthereoh tobe poyn- 


tee, and failzing theſe, the Ground-right and property of the Eands to he Ap- 
ajſcd by the forefaid AG, Yet it cannot proceed. ill fifteen days after the 
Decreet of Poynding of the Ground, which are the days of Law, within which 
Airtles may fatisfie, or procure Suſpenſion. This way of Poynding, is more 
Wiz explained Lib. 4. . 156.124. Pojnding of the Ground: $0 that there needs/no 
Wihertobe here Repeated, | | _ Holt at 
as. 4ppropng is the Executorial for making effeRual Decreets for Fo 
Bl:Ground, which paſſetbof,courle as other  Executorialse For 


nding of 
etters. of 


x 
Vs 


at Þ Noor fing are Suminarly obtained thereupon. by Supplicationz And the: ſame 
Js . Ce# vo oidet 


"INT "> IT” nt "IS ””. -. "” . 

EIT Tr" pO, Wy rol £82 ; / = vr 

« y & - 
ul et © 
A Z 

« 
4, pp WY aa:th 
; 72 £ 


% TID) 2, AS hens : "* Y 4 #8 p46 . : N 
IT” 0 COS © pe OPT, OE, OO ODE OE EEE A OS OOO, 0 EET OE TT CITE Bape: 4 FI 6 as os . 
” fa” 4 -— f T F* © a vg x --42 ml «3 pt z — - IN Go, ad OOO > PIES * -F Ed (HE EEE. Ay 7 = LF -_ = I g I OA arts» FG "” "ION IFEY 
, "3x" al : ie \ Sb. $; 5 IE Jo T7 62% . (2% 4. ORE - 1+ a,” 58 F My - Sat IIS: 
G 7 - & - XY "2 Cy % p , wo p vel A 
4 . = Wy TY a oy 
9. % d. e & " 5. - 
E CEOS. -> ” ” g : - 
. 8 . 2 ' 5 
- R Þ_ l 5 £ : » 
- : c 
- 


order is uſed therein, asif Appryfings upon perſonal Debts. There is noneed to 
fay any further of Appryfing here, it being largely handled Lib, 2. Ti, Infefe- 
wents, $,29. as 2 Species thereof; And likeways Lib. 3. Ti. Diſpoſitions, x; 
Appryſing is a Tranſmiſſion and Legal Vendition of Lands and Annualrent,, gee 
alſo Lib. 4+ T7. 35. $. 27- XL 
26. Hence there ariſes a Diviſion of Poynding, in Real and Perſonal, The 
R ea! poynding proceeds upon a Real Right, affeaing the Ground,* The Pero. 
al poynding proceeds upon a perſonal Debt, decerned to be payed by -perſons 
Debitors, Principals and Cautioners, or other Acceſſory Debitors ; Whereupon 
Letters of Poynding paſs of courſe, for poynding the readieft Goods of the De. 
bitor, wherever they can be found, to the avail of the Debt.” And becauſe the 
Right of Moveables is preſumed by Poſſe;/zox, all the Moveables which are in the 
poſſeſſion of the Debitor, may be ſo poynded for his Debt 3 And neither his AC 
« ſertion, nor his Oath that they belong not to him, but to others, will ſtop the 
Poynding - But the Oath of others being offcred, before the Poynding be com. 
pleat, will top the ſame, without prejudice tothe Creditor, ko prove theſe ſto. 
ped Goods to have then belonged to his Debitor 3 And fo he may recoverthe 
fame, ifhebe not otherways ſatisfied, The Meſſenger hath Authority totake 
this Oath, and is a kind of Fudge in the Execution: And therefore he ſhould 
not reſt on the Oath of Parties in general, that the Goods belonged ro them 
and not to the Debitor 3 But he ought to cauſe them condeſcend upon their par. 
ticular Right, and ought to ſet theſame down in his Execution of poynding, that 
if there was any thing wanting to. pay the Debt, the Creditor may return y 
theſe Goods, and that he may know that the Meſſenger has done bis Duty with. 
out Colluſion : For the Meſſenger may reje@ the Oath, if he do not find a ra 
ſonable Account of the Title, and perſons will not ſo Particularly Depone flſly, 
as ingerersl, or upon their ConftruQion of the point of Right; ſeing they may 
know that ſuch Oaths in their own behalf, are but as Oaths of Creds/zty,orOiths 
ofCaluwny, which terminat not the point of Right, ſo that - by a future Proceb 
ſuch Oaths may be eafily Redargued, and They appear to be perjured. Theſe 
Oaths to ſtop Poyndings, uſeto be admitted, to be givennot only by the Owner 
ofthe Goods, but- in caſe of his Abſence without Suſpicion of Collaſjon, by 
his Wife, or Children in his Family; _ See L3b. 4; T3. 30. 'Spuiliie &c. 4, 6. 
27. By the35. AQ Parl, 146g, Poynding for Mails and Annualrents, wy He 
ly days, is forbidden,and Deferred till the third day after Whitſunday or M artinmaſi; 
Which was for the Rent payable at theſe Terms, while theſe were accounted He 
ly days. Buttheſe being not ſo accounted now, that part of the AR is in'Deſte- 
- tude; Tet (till Poyndings on the Lords day, or on Solewn days appointed,b 
Church or State, for Humiliation or Thanksgiving, are void and puniſhable, '' 
28, Letters of Poynding, are not only granted upon the Lords Decreets, $0 
lemn or Summar, or upon the other ſummar Letters of Horning, But alſo upon 
the Decreets of Sheriffs, Commiſſars, or other Inferior Judges, the ſame being 
preſented to the Zords, For though theſe Judges may give Precepts of Poyt- 


ridition ,But the Letters of Poynding granted by the Zords, are as Exteſive 

as ifthey were, upon their own Decreets. Parl. 1661. cap. 29. ] 
29. But noPerſozal Poynding can lawfully be put to Execution;untill a Chay 

of Horning be given, andthe days of the Ch 


Bearing, * Thar it ſhall not be lawfall to- 


© ſed, ſhall be Null, andthe Poynders ſhall be puniſhed, and proceeded ag 
© as Spulzzers : But mm always ofany Decreers Recovered at the inſtan 
* of Heretors, againſt their Tennents, in their own Courts, whereupon it ſhall 


» 


* ors, to uſe poynding againſt their Vaſſals, for their Feu-duties, as they 
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ding on their own Decreets, yettheſe can have no effeRt without their own Jo i} 


expired, By cap. 4. Parl.1669 
poynd Moveables, upon RegiltrtY's 
«Bonds, or Decreets for perſonal Debts, till the Parties be firſt charged, andthe a 
* days ofthe Charge expired. With Certification that poynding otherways NU '+ 


or 
© be lawfull tothemto'uſe poyndingas formerly 3 And but prejudice to Super * 
law 
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awfully bave done of beff®re, Theſe Exceptions leave: it uncertain what was 
" ithe:Rule for the perſons Excepted before, | wherein. the Cuſtom of. the ſeveral 
{places muftbe confidered,at leaft ro ſhun Ypuilzie:Bur though.there be no neceffity 
fora Precept to'pay,as in the caſe of otherCreditors, who muſt uſe ſuch Precepts 
or Letters of Horning, before they can- lawfully poynd 5. Yet ſtill the Dzys of 
row after che Decreet ought: to be free, that parties Decerned: may ſatisfie or 
's Boy The order of Maſters Poynding their Tennents is notdetermined by - Sta- 
mte;but by Cyſfow,which is thus. Maſters do at their own Gates, or other places 
accuſtomed, poynd their Tennents for their Rents : And Poynding npon any Des 
'ercets of their Barow=Covrts are ſo executes Becauſe there is no Warrant for 
Tetters of Horning or Poynding upon their Decreets, neither can they exerciſe 
their Juriſdiction, without theirown Territories. BI 
+{3x, Poynding upon Decreets of all Judges Ordinar,' muſt be thus, If the 
poynding proceed upon the Precept ofan Inferior Judge, bis Officers with ſach 
A Rants as they think ſufficient, go to the place where the Goods of the Debi- 
torare, within the JuriſdiQion. - And if they be Goods that can; be. Driven,or 
e I broughttogether without hut, they younn the ſame, and then they Read the 
d I Precept of poynding 3 And.if there be  ordinar Prizers within - the Bounds, 
mn andthe Debitoroffer to Prize Goods by them, to the value of the Debt, that 
r- WY nomore need be carricd to the' Cro/7, but what is ſufficient, The Officers may not 
drive or carry more away, than about that quantity they Eſtimat + Or if ſuch 
Frizers be not offered, the Officers may defign Prizers for that effe&, and.they 
have the choice of the Goods that may-he ſufficient, But that Appryſing is not 
the Rule of Eſtimation, butithe Goods muſt be carried. to the Croſs, | or t6 the 
vrdinar place of-Poynding, within the JuriſdiRion where they are found, and 
there again the Letters of poynding mult be. Read, and if.there be ordinar (worn 
Prizers, Authorixed by the-Judge Ordinar of the place, Theſe ſhould Apprize 
"the Goods to the value of the Debt, with the Twentieth penny more for the Shes - 
riff-fee : Fut if Tuch be not found, the Officers may choiſe other Prizers ? 
whomhe Debitorcan inftru&'no juſt Exception, eſpecially indifferent perſotis, 
who are not concurring in the poynding, if they can be had. | Cort 
33; The Goods being ſo Appriſed, the Officers muſt make publick Intimation 
thereof by Oyeſſes,; to Convocat the people, ' and declare the price ofthe Goods; 
they being ſet apart and under. viewz And. then muſt require-che;: Debicor to 
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mike: payment, with . Certification , that if he do not, hewilldeliverthe 
Goods. Appryſed, to the Creditor, or any having his Warrant - (which: is- ſaffici- 
ently inftructed by. having thePrecept of poynding) to be uſed by the Greditor, 
#his own Goods at his pleaſure, If the Debitor or any to his behove appear 
and offer payments Such time muſt be allowed before; the Goods be delivered; 
uthe Money may be told,and being cold,the ſame muſt be_deliveredtp; theCre- 
ditor;or the perſon intruſted for him,upon his Interchanging of a Diſcharge of the 
'Debt.8 ofthe Decreet & Letters for the ſame, 'and there muſt alſo-be timez: to 
draw the Diſcharge by fight of the. Officers,or Judge Ordinar of the placerAndin 
aſe ſuch Diſcharge be not grantedsthe Officer muſt not deliver the Goods tothe 
@ediror, if the /Debitor Conſign the Sum in-the handgof the Judge-Ordinax of 
the place, or bis Clerk,- to remain in their hands, to be'given up to the Credi> © 
of, upon delivery of the Diſcharge as aforeſaid /- Which. being contained inthe 
Enecution of the poynding,will be a ſufficient ground to:Charge the Depeſitef,to 
Eliverthe Aoney upon delivery ofa Diſcharge,. which the Ordinar-on the Bills 
Irthe time will fard ſufficicnc,: comparingit with the Decreet: }Qr-jf there;be. 4 
 Notar preſent, it is more convenient; that che Inſirument of a Notar be-taken 
 Soabgnation beitng made, : the: Goods {libuld: be: left to; the: Debitar: Owner 
| Verevf, to be diſpoſed of as his own Goods, and there. maybe no further Axecu- 
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- 33. Butifno Offer atid Confignation of the Sums aFaforeſaid be made, the Of... 
Ficers Executers of the poynding, muſt deliver the Goods Appryſed, tothe Cres! 
ditor, as his own Goods, in ſatisfaQion of the Debt contained in the Preceptof 
poynding, in whole or in parts And he ought to offer to the Debitor, a Cos 
py of the Letters of Foynding, and the Executions Signed by him' and the Wits 
nefſes Required thereto, if he can write, or by a Notar, by whoſe Inſtrument. 
the Executions are formed ; Either of which, will be a ſufficient InſtruQion of 
the payment of the Debt. The Execution upon Letters of Poynding by: the. 
Lords, is in the ſame manner : Bur with this difference, that the Execution: 
muſt be done by Meſſengers at Arms, | "= 
This 'way of Confignation, is the ſecureſt and moſt convenient, yet if the Meſ 
ſenger or other Executer, being a perſon of Credit, receive the Money z; He - 
may keep it as Conſignatar, if a Diſcharge benot offered : And though the Ex« 
ecuter ſhould deliver the ſame to the Creditor, he would be inno hazard, it he 
offered the ſubſcribed Double of the Letters of Poynding and Executions, to 
the Debitor, - and delivered the ſame, it he would accept it. | 
34. There is an Exception againſt Poynding of - Moveables by cep. 98. Parl.) 
1503. in theſe Terms, lt is ſtatute and ordained, .ithat in time to come, no manner 
of Sheriff nor Officer, Poynd nor Diſtrenszie,. the Oxen, Horſe, nor other G104s pers 
taining to the Plough, and that labors the Ground, the time of the laboring of the ſaming, 
where any other Goods or Land are to be Appryſed or -Poynded, according to the commoy 
' Law. Bythis Statute it appeareth, that P/ovgh-Goods. cannot be Poynded, upob 
Decreets for Poynding of the Ground, albeit there: be no other Goods ſufficien 
upon the Ground, to ſatisfie the Real Burden contained-in the Decreet : Becauſe 
the AR bears, that Plough-goods ſhall only be poyrided,' when there is neither 
otherMoveables nor Lands to be poyndedsSo that ſeing theLand isalways capable 
to be poyndedztherefore the Plough-goodscannot arall be ſo poynded : Butity 
not ſo in Perſonal Poynding 3 Yet in either caſe,the Exemption of Plough-goods 
is only in Plough-teme, which is nor-to be underſtdad of the time they are AG&ug 
ly Plowing, but of the ordinar time that Ploughs uſe togo, in the ſeveral plac 
_ oftheCountrey 53 And that whether it be for the Maſters Debts, or for thoſe 
of the Tennents or others Poſſeſſors. . The reaſon ot the Statute, is, the publick 
good, that the plowing of the Ground be not hindered. By other ſufficient Gog 
0# the Ground, are not to be underſtood the boſhold Pleniſhing, which come nat 
commonly under the Name of Goodson the Groxnd. 50 
-:. 3$+/ The fourth Executorial, is, by Letters of Poſſeſſion, which take place nat 
only upon Deoreets of Rewoving, but upon all other Decreets, whereby Parti 
are Decerned to be put'in poſſeſſion 3 Ag/Decreets following upon Aions off 
JeGion, Intruſion, ſucceeding in the vice of perſons Removed, or. Decerned to te& 
move or Cede the poſſeſſion, as when the Servants or Succeſſors of Liferenters,are 
fummarly:Charged to remove,Or when any Patty is obliged by Contra& or 0bli 
gationgto enter another in poſſeſſion. And though inall other caſes,theDays of Lay 
muſt firſt paſs,and the days of theCharge of Horning muſt expire, before Caption 
orPoynding on perſonal Debts can proceed;Tet there is no reaſon to extend that | V2 
Privitedge,againſt Decreets for Poſſeſſzon andLetters of Poſſeſſuon thereon:For if the | 
Poſſeſſion be by ContraR;zthat delay is competent, according to the Clauſe of R6 | © 
Liſtration, becauſe it is ſoagreed, And therefore after expiring of the wor + o0 
theObljginent, Letters of poſſcſiion are competent,to make the obligment effe@n- 
alſo ſob as the days of the Charge are expired; And ifthe Decreet be againſt 
unlawfult Poſſeflors, they can plead no priviledge: - But even in ordinar Re 
movings, there ſhould-no delay be pretended' upon days of Zaw,' or preceeding 
arge : Becauſe Removings being at Peremptor Terms, the Maſter of the | 
Ground: could: nor ſafely -agree-with new Tennents, if he.could . not Remove | 2+ 
the former” Poſſeſſors preciſely at the Term. And 'therefore-the common inte- | 3 
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reſt requires, that Decreets of Removing may beobtained before the Ta. bs l 
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Take only effeR at the Term's, That Letters of poſſeſſion may immediatly paſs up- 
| | a@thele Daweat . to take effeR_- at "ye T he 2 Albeitin other caſes, Partice 
Wwgheoot to betroubled by Proceſs, betorethe Term, ONO 
2 :36.- The:Tenor of Letters of poſefſrar, relate the Decreet whereupon the) 
F , | Andthe ill contains Warrant to Diſpollebs the Parties decernedyrheir 
iWives,Bairts, Qottars, Servants, and- their Goods and Gear, forth and fron 
he Landsor Havſes inthe Necreetz And tg enter the Qbrainer of the Letters in 
 4the natural PaſſeGon,by himſelf ar gathers. by bis Warrant, which the Having of 
the Letters does-(ufficiensly-infiruft - And.4be form.of the Execution; is, .ifit Be 
2Houſe or Gatden that hath 8 door, the former PoſkeiTor or any of bis, being i- 
dofed by the doar, the ſame isopened, aud they.are thruſt.our, Ad the Obtains 
erof the Letters, os hisorder, -arcentered in... And if there be Goods therein, 
thefime may'be'a}! turned, out of daotsz . And at: leaſt. three particulars, or 
Iribes (as they are called) muſt be turned out by the Executer of the Lerters;” 
xd the Obtainer himſelf may. lay out the reſt, when RE And for the 
pofſeſfion of Grounds the whole Goads wg be turned offttbeGround,or atleaſt 
three Bribes thereof, and tbe Obtainer af the Letters, or his order, may turn 
of the reſt thereafter, at his pleaſare 2 Buys, Corns ar other Moveables, 't hat, cati: 
got: fo be Remqued, dougt retainany-petence of. poſſefhon ta the Party Dif- 
oſſelſed. :All:thele things-mult be expreſt-in the Executions of the Letters of 
bſſetion:by Metlcugers; whe'can only Execute the .Decreets of the Lords,and” 
r5be Officers of Infertor . Courts Executing. Decreets thereof, | and Signing 
he Executions, with the Wianeſſes required, or by. Notars framing the Execu- 
teu by way obioſttument, Spbſcriving the lame before Witneſſes, ®Tn all theſe 
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aſs; a Copy ob the Letters of: Pollethon, and Executions thereof, ouyfit ro be 

and delivered, or at leaſtoffered-ta the Party, decerned if he be unwilling 
tardke ic, thatihereby be may: inſtey That. Co pechency & gives to the Letters, 
i he be difirctof new, upon pretence of being fill Lyable as Poſſeſſor, for 
G99. The Fifth kind of Excemariale,, is | oy Procepts out of the Chancelloy® 
won Revopres's which are: the Decreets of .che Judges, to whom Brieves were 
ite&ed to ſerve Heirs, Upon theſe Retovres Preceprs Requiring.” Superiors to, 
lafefr the Apparent Heirs of. their Vaſlals, being ſpecially Retoured in, Lands or 
Aanualrents,: conform to: the Retonr,are. the! Executorials of the Retour, * The. 
Gder and Tenor of theſe Retowrs are explained £2b, 3, (754, Heirs, ) _ And the 
Otder:and Tenor of the Precepes agalaſt Superiors, is explained £ib, 2, (7, Ine 
fonts of Property) which: therefare- need nor to bg bere repezted. But it.is 
thereby clear; that theſe Precepts againſt-Superiors, axe Execucorials of the Re" 
ers; "whereby.che Superior is obliged 0 receive the, Vaſlals Heir, or otherways 
wlofe the benefit of the Now-entry: by the Superiorjty,; ducing that Vaſſals life, 
nd'che Superiors Supetior ſupplyes his place, and ſ@.trom Superior. to Superior, 
@ ib'come'to- the King, who: refuſeth to; enter ng lawful Heir, upon. Fr 


the Refuſal or Non-obedience of: that Superior, whois the Kings. immediat V - 
i; 'For there can be no Charge againft the &iwg, or Lords of. Exch Woes fr 
Fiſfine ſuch Infetrments 3 Bur they do immediacly grant Warrant, . tor precepts 
nt of the Chencelary, commanding the Judge Ordinar. of the Pt: ce where the 
Wes to give Seafin to the perſon Retoured,; which Preceprs conrain 2 Clibſe” 
Copiendo ſecuritatem, 8c, {qr ſuch things 28 are die to the King as Saperior;-02-— 
bis Donatar - and if the Judge Ordinar do not grant Seafin accordingly; The 
Þ#d: on Supplication, an& Produftion'of the Inftrumenics of Diſabedinte, [wilt 
ne Warraot-to. the .DireRar of the. ChanceLory, to IfNue Preceprs. to. anoth 
leeſon, 2s Sheriff 50 3445 parts. ſpecially Conſtirure, OOO. 
{38.16 the Bee be holden umwediztly af che Kings) Precepts paſs of CourlGgui 
the Chaneeklery, Commanding the Jad &( rdinar of the Place, 'togive | n 
Tifitiias ſaviriberert, 23 itt the farmer Gale - The, Tinſel of Supetioticy poo 
oo l | ; oy, tay 
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Brieves of Diviſion, Perambalation, 'or Lining, being execure, do pur.the Party. 
in Poſſeſſion, and need no.other Execution, The Brieve of Terce gives alſo. x 
Declaratory Dgcreer, that.che Purſner was Holden and-Repute' Wife of che De. 
fund, and thetefore Kexn5 Her to a Teree of Lands, and-others lyable to a Terge;; 
By actual diyifion of the Terce from the reſt of the Feez Either:by Miker-dedor 
y. Allocating Roums according tothe Rent;' whereby ſhe: is/pur in Pcflefion; 
and needs no further Execution, UT 73K 7 1266 

:- 49. The, jfx:h-kind of Executortals, is, by Letters for making 'P«teat Doves, 
when Parties keep themſelves or their: Goods within locked: Doors, * and do-hoe 
ive accels thereto, . for 'executing of Caption or, Poynding .;- Bur make ſuch; 
Refhance 2s. the 'Executer cannot” overcome, ' Theſe paſs 'upon Exccution 
of theſe Executorials, when the Meſſenger gers nor Acceſs, but Retwns 
the Execution thereuponz For then Letters are granted for making Patent Doive, : 
by Force, The Law of England ſecures every Mans Perſoz and Goods, tobe 
Safe and Quiet, within his own Doors, ſo that-no Man can-enter the lame, 
whom: he dgth not Watrant'or Permit, which is a common Intereſt of great Im- 
portance ; Every Mans Houſe is his SanfFuary + Bute Our Letters of Caption 
paſsing of courſe, bear Warrant # Open Doors, and to make the Kings Keys; 
ſo that new Letters are only needful 1n Refiſting, or offering to Refiſt , which: 
Reſiſtance is a Contempt, and a kind of Detorcement, and is ſufficiently inſtru+; 
Red by the Execution 6t the Meſſenger, Signed by. him and the Witneſſes, tes! 
quired. to be W.itnefles nor only to the keeping of the Doors cloſs, and refufing; 

try when chere js 2udibls Knocks, by-the Meſſenger, having,on his'8/ozen 
W 7h ought fo to be'expreſt in the Fxecution)) Bur: alſo bearing them:t@ be; 
Vitncſles to, che Reliſtancd;-or offetof Reſiſtance as aforeſaid; >»; 221d - 
"4r. There xe other '£xtraordinary Executorials,' bur they are not accuſtomed) 
to. be. given by the Lords, Byt-by the'Privy Conncil 5, ſuch as Zetrers for Charg-, 
ing of Parties to, enter their Petſonsih Priſon, in ſuch Priſons as are. appointed by) - 
the Letters ;. wherein not only Deauliciation may paſs, upon which, Zſeheat-and: 
Liferext tall,, but fikewife iti (vmeTaſes,' the Certification of theſe Zztters is.un-+ 
dex the Pain of Treaſaz,, it Caſes where' it is ſo appointed by Statute or Cuſtom;; 
Ad likewiſe Letttrs' of #Weund Sword, "in caſe of Deforcement or Reſiſtance of: 
- che ordinar” Executions, by 'tontinwed/ open Force in Atms , Eſpecially tor mak-; 

= idg Letters of PoſſeFiq:i effe@nal,' ' But the Charges againſt ſuch Perſons, to;en» 

t their,Perſons in fuch'Priſons; under rhe pain of Treaſon are competence tor mak»; 
in Captions effectual,and ſhould-be firft uſed, betore Letrers of Fe and Swnrd; * 

h the laſt legal Executions, warranting all manner of Force of Arms, 'that' 
i$competent inWar ; whereih, Deforcement imports not only the ordinar Penaley;; 

| Movables, "bur the Pains of Treaſos.. - (2nadD 2113 fo 209 
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Law-burrows; -and the Actions on Contraventlon thereof, 
—— KE is 2 general Executorial by Lecters' of Zaw-barrows; which paſs; 
 -; withour Citation, yet'not of Cowrſe, but upon the Oath of the uſer: 
2 -.thereof, or ofher ſafficienc Proof or Evidence of a Cuſtom or Deſign 
© ont. of any Party..$0 Preach bpon2nother, by rroubling rhom ocherways: 
_ than by the comſeof Law, Theſe Lercers muſt be uſed vponEvidence of chi Taclins» 
p c100 
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on of the Par! ruplainey on, to Injure the ocher, and the 77 containeth 4 
nit, to charge the Party t6 find Caution to keep the Party Plaidtiff ſecure of 
pal violence, 'Bur it reached at'fiiſt'only ro the Coinplaibers life, Par, 
cap, 129, £5 ST Rai Cr Ara | 
Fee: ate Wah were accuſtomed to take 4ſſuravct of dthers, 2cainlt theit 
Violence: But it was declared, Parl, 1449. cp, 12, that no man _need- take” Aſ> 
| ance from others, but the Kings Peace to be xAſſarance to all Men, that if any 
1 dreads another, that he paſs to the Sheriff or to the Officers that iF[iers to, 
bat he dreads him, and they ſball rake Buizows of 
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14.1593. C4p.1 
d, when the Fo eleices a 
nen of violent Teempers - And ſom "i 
—ECt tot M0 SIR. oa A ES 
'2. \Albeit Zaw-borrows do not proceed ipod Decreets or Dependences, as the” 
NE Exoctrorith d6z yet they are truely Execeutorials for preſerving Mens 
Rights, and do proceed upon moſt Reaſonable Conſiderations : For it were a” 
Feat Inconventence, it violent Men had'tio more to fear, than the making up 
the Damage, thar a Party ſuſtains by theic Injuries, which many cimes wolild * 
Sz pecth.the PWNPETSR, rio de i oo arm, rates 
' | C4 For further Security, there is another Statute, declaring, . That albeit Pay= 
\ Nis ties cherged to find Law-bprrows, Paſf to the Horn and find not Caution ;, "yet they © 
bul.be lyable to the pains of Lam-burrows, contained in the Letters, Patl, 1597, 
-5,, The Ad&ion founded dii the Breach of Zaw-burrows,is called Contravention,.. 
The Title in this, is, it er.0n.the Charge upon rhe Lertersof Law burrows, .. 
then-no Caution 1 found z..Or upod the. Bond grinced tor Obedience chereof, . 
'#bhen Caution is found, The former can only be againſt che Party Contraveener; , 
The latter may be againſt borh the Contraveener abd Cautioner, and mzy 
"be by way of Charge bpoh the Bond of aution, the particolar FaQ&being gi 17. 
with as the Special Charge, in caſe the Charge be ſuſpended ,_ Þ mn 
the lorolinetits 6f Aion rakes along time before they be x. | 
/arrant for Horning ſhould not pals of courſe, but upon ſome .. 
js Ovhtrifetioa'Fartrotious, ar lealf apon ite Ouch of Ca: | 
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ral Letters, | but ir hath all the effects of other Hothings > For upan the Denny- 
ciation thereof, the Eſchear falls, Yet the ſpecial Charge muſt be proven, ane 
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Jumny of the Chargers which Charge is nor excladed by the A@ 2gainſ gens 
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any Defences againſt it are ſuſtainable, rhough nor Inftancly veriffed, *y 
6, When Caution is not found, Cexravent{on tan only be by way of Ordlag 


Aion, Bur the Penalty is much more to be extended in that caſe, bork'he, 


cauſe of the Dammage by the Delay apd Expepfes in dicuſſing the ordinar AR}. 
6n, and the want of Security by. Caution, Pad add "I 
7. Albeit the Tenor of the Lettess be that the Complainer ſhall be 4 arm/e 
and Skaithlefs z yet the Penalty is not. incurred upon evety Dammage, but'; 
damno injuria dato, when the Dammage 1s done Mittingly and Wilfuly; For ins 
ſtance, the Paſturing of Cattgl upon, a March, when it is not w4lfuly done, 'myy 
infer Dammage but not Centreventign, although the March be clear and uncontrs. 


verted, much les if the nes hy onGround contraverred before theChirdy ' 


of Zew<burrows, in which caſe the AGion.ot Charge for Contrayention, uſerh' 
be turned in. a Moleftatios or Perambylazian, which is not aregulzt way ſo ro ale 
Summons, from one kind of Aion to another -. Bur it is more' regular and th: 
tional, when the Contravecner alledges,that he hath done no Wroog, bur did on 
ly continue his Poſſeſſ;on, 25 it was before rhe Charge z In this caſe, if the Parti 
| Alledgances be contrary, The Zerds before 4»ſwer, 'may allow Wirneſes' fiye 
znde, to clear the former Poſſeſhon, 'which if it prove to be violent, momentany, 
or clandeftixe,it ſhould not defend the Contraveener 3 But when. the Summdgg 
is turned in a Moleſtation, the Defender is indireRly affoilzied'from the Contyu- 
mention, Alſo the notypayment of a Debr, though thereby Skit ariſe ro'the 
Creditor, doth not infer Cexiravention, Becauſe it is not property'an 7yjary, | 
8. Albeir the fore-mentipned Statute bearing thar perſons charged by Letiny 
of Law-barrows,are lyable for Congrayention, when they are denunced for nor fly; 
ding Caution, ſeem to import that the Charge is nor ſufficient withour the'Ds 
nunciation ; yet it is the Contempt of the Charge, which makes it effe&u dw 
out Caution - And therefore though rhe Charger proceed nor to Denunciation, It 
is a favour to-the Contraveener, ,who is not only lyable for Deeds done after'ths 
Denuanciation, bur after the Charge :_Sdmetimesalſo che Charge is Suſpended, not 


*Þ; 


upon obedjence, but upon other Reaſons, as that the Penalty.is not ſuitable corke 
Quality and Ability of the- Party charged, according to the A of ny 
and then there is no. Caution found, tqr keeping the Charger Skaithleſs, and yet 
it were without ground to pretend, that yatil chat. Suſpenſion were diſcuſt, 20d 
the Party denunced, there ſhould be no, Centrayention : Bur on the contralt, i 
the Reaſon of Suſpenſion be not Suſtained and Inſtra&ed, The Charger oughc no 
to be put to 2 new Aion of COOTAEON, bug op $a, upon the Charge, 
and give in the Deeds of Contravention by a ſpecial Charge, bark 
9, Contravention may concur with other Penal AQions, as Spuilzie, Ejeaion, 
Intruſion, or ſucceeding in the Vice, . But the Zorgs are not accuſtomed to ſuſtain, 
both Penalties ( albeir, . neither of the Statutes bear. Derogation to the. othier), 
Bur allow the Party injured toCchoiſe, which of the Actions he pleafes ro iofilt bj 
Yet if the Deed beatrocious, againſtthe Poblick Peace, both Penalties may befu- 
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Xt 4s. > Þ ln. burrows and Co: tr avention = 5 | 
WW jion, upon the Law-burrows,albeit the ſame be-indireRly in their Favors 3 Un- 
'x6.the Charge be alſoat their inſtance, but the penalty doth wholly belong to 
"the King, and to the Raiſer of the Letters, who is injured in and by the injury 
Tone to theſe other Parties, . And therefore the Contravention will not extend 
to Deeds done againſt che Lards, Tacks and Poſſeſſions, Goods and Gear of theſe 
other perſons, whence no detriment ariſeth. unto the Charger, but only where 
he is damnified in and by their neg: : For if they have other Lands, T acks 
and Poſſeffions, not from him, Incroachments thereupon will not infer Contra» 
vention by their Maſters Charge, but only what is done. in thefe they have from 
him. Burt injuries againſt their perfons, whereby they are diſabled or diſcourag- 
ed in their duty to the Charger, do infer Contravention.. Andeven other Airo- 
Gous Injuries againſt Ives and Bairrs, in their Fame, as wellas in their perſons, 
doinfer Contravention, upon. the Charge of the«Husband or Parent: . -- And al- 
heit under the Name of Bairns and Children, are comprehended Grand- children 
G3 Yet if a nearer Parent be alive, ofthe Male line and capable of Managing 7 
bis Afﬀairs, it werehard to extend the Contravention, except upon the Fathers *Y 
Charge. bs | es 5 Es | 
"1 F Contraventiondoth notonly ariſe, upon Deeds done by the principal Par- 
'tles complained. on, but likewiſe upon the Deeds of others, of their caſing, ſer= 
Jing, hounding out &c. And here the queſtion may ariſe, how theſe points ſhall 
be proven 9 For ordinarly Warrant or Command, is only probable Scripto or Ju- 
Fawento, in civil matters, which doth not bold in Criminals; And therefore 
Ifthe Injury be properly Criminal, « Witneffes are receiveable, for proving the 
Fafs or Deeds importing the IFarrant, Command or Ratibabition z As ifthe Wit- 
neſſes heard the principal Party expreſs words, clearly importing theſe Accei> 
ons and agreeing upon the words, Or if they ſaw the Party charged calling to 
-him a Tennent ora Servant, who immediatly did the Deed of Contravention, 
ithout being ſtopped or Reproved in the doing.But if it be a leſſer dammage, 
though injurious, and not upon Deeds immediatly done, upon the Circumſtan- 
tes inferring the command 3 Oath or Prit is requiſite, for what was ſaid at one 
time, might be Countermanded at another time, and is not Preſumed to be a 
conſtant Warrant. ee | 5 4 

\ 12. There alſo ariſes difficulty upon the words, whom they way ftop or let, which 
are AdjeRed to the Warrant Command or Ratibabition, and ſo might be inter- 
pret, asif Contravention wete not inferred, by Command or Ratibabition to 
any other, than perſons in the Contraveeners power 3 Which were too narrow 
UW Interpretarion. They might alſobe interpret, ſo as to extend -to the Deeds 
of all, chat the party complained on might Commend, and ſo infer Contraven- 
ton by the Deeds of Children ini the Family, or Servants, though without War- 
feat, Command or Ratihabitionz Which were too largean Extenſion, - unleſs the | 
Command or Ratihabition were proven by the Oath of the Party __ or by 
other FaQts inferring the ſame; Asifa Sonin the Family, or a Domeſtick Servant, 
fhould commitan Atrocious Deed againſt the CDargers without any occaſion or. 
rovocation relating to thernſelves, lt might thence be ioferred, that they did the 
ime by Warrant,or for affiſting of the Party Charged, in avenging his Quarrel. 
"13: The werds in the Tenor of Law-burrows, Bearing, that the Complainers, 
their Wives, Bairns, Tennents and Servants, ſball be harmleſs and ckaithleſs, in their 
 Focies, Lands, Tacks, Poſſeſrions, Goods and Gear, and no ways to be moleſted or 
Woubled thereig, by the perſons complained upon $&c. may ſeem to reſtrict the effect 
of Law-burrows,to skaith in the Complainers Bodies, Goods and Lands; And. 
Eontravention takes no place on other Injuries, ſuch as Mewacing, Reſeves ing. Re- 
vive, Defawation, Neither upon Attempts againſt the Body as by Stroaks Paryed 
Tor eſcaped, which Injuries are more Atrociousthan Injuries in Goods and 
gear, Bur the laſt words, »s way to Moleſt or Fort Boy port? 4 Law*burs 
Yows ate eyen to be extended to ſuch Caſes of Trouble or Molefſtation, though - 
Mother atual Skaith tollow, - | "-.. <WE-S$ "+ 50>: 0 
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cur the penalty in their Bonds, in caſe they commit any thing contrair to goody, Wha. 
haviour againſt the party Complaining, or againſt any other; Which is extendeq 23; 
not only to Words, but to Frowns, or to any Sign of contempt - But this proceed My. 
-oply uponſufficient Evidence,that the party is habitually of i# Bebavour, in which 
caſe it 1s both juſt and fit. And though we havenot theſe Terms of DiſtinQion, 
there is'no doubt but Soveraign Judges, upon ſuch Evidence, may give Law-buyy. 
rows even to that extent, that the party complained on, do no ly to the Cam: 
plainerany manner of way, Or may take ſuch Ingagements, although - there he 
no Complainer, as they may & uſe to do, in bug ordinar Law-burrows upon 


Evidence of Inclination to violat the Peace, though no party complain : As up 
on Atrocious Words, Threats,' or Challenges to Duells. | 
15, When Law-burrows are granted & 'put to Execution, the'ſame are upon the 
Oath of the party Complaining, which uſes to be conceived in theſe Terms,thathe thay 
ſwears he dreads the party complained on Bodily harm &c,This hath continued fines 
-the firſtInſtitution of Law-burrows, which was then only extended toBodily harm: iGo 
But now the Oath ſhould be ſufficient, that he ſwears be dreads hiav willful! ha, tel 
in the perſons,or Goods of himſelf, his Wife, his Bairns, Tennents, or Servang; 
- For the ſwearing a fear of Bodily harm, may be looked upon as Reproachfull and 
Baſe, asifthe Complainer were fo afraid that he durſt not defend himſelf, Buy if 
the Complainer eviderice reaſon to ſuſpe@ ſuch oj, as if he produce Decree 
. of Contravention of former Law-burrows, or Teſtificats of perſons above lx. 
ception, offormer Injuries, Menaces or Challenges; Law-burrows oughttobe 
granted, without any' Oath . But then they ſhould not paſs of courſe, but yp. 
on theJudges peruſal of the Evidence, finding the ſame ſufficient, which thoull 
beſo expreſt in theBill for Law-burrows. wh - 
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© * TITLE XUX, 
Actions upon Defozcement, 
T: Legal Remeads for making Decreets effeQual, are of two ſorts; The 
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one paſſeth Summarly of courſe, without Citation of - Parties to: the 
granting thereof; By Letters Executorialy. of which in the former Titk, 
| The other proceeds .by way of Action, wherein parties if they appear, 
muſt be heard, and the Procedure therein differs only from other ARions, -that 
theſe other do preceed the Decreetrs in the principal Cauſe, whereas the Executine 
Adions muſt follow theſe Decreets, for the Execution whereof they: are inten- 
ted; And thereforein the Diviſion of Actions by. our Cuſtoms (Z3b. 4. 7. 3) 
AQions were divided in Diſcuſſve and Executive: The one diſcuſſeth and determe 
neth the point of Right ; The other puts the ſame ſo determined, to Execty 
tion 3 So that there are two kinds of Executorials, to wit, Letters Executoria, | 
and ARions Executorial. | a2 gg | 
'.2,The Executorial Adtions are theſe, The Ation upon Deforcewent or unwar- 
rantably impedivg Letters Executorial, ' The ARion upon Inbibiriox as to Lande 
Rights, and the Action upon Arreſtment, for making arreſted Goods or Sums 
forthcoming, The Aion for Breach of Arreſimexs, and againſt Cautioners in look 
ing of Arreftment, and the ARionsof Adjudication which are of divers ſorts, We 
| "have already ſpoken of Mere and Meſſengers being Lyable for the Debts of 
Rebels, when ſuffered to eſcape unwarrantably, as the fame may be obtained by 
way of ſummar Charge; which. may and oft-rimes uſes to be purſued by way. of 
Adion. Thereis allo a general Executorial by £aw-borrows ang Gontraven- 
"Not thereof, of which we have alſo ſpoken. OY 3. The” 
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”2. The 4tion upon Deforcement is partly Civil, and partly Criminal, and my "4 
fepurſued,cither way. For the deforcing of Meſfengers and. other Executers = 
tte Kings Letters, ;albeit it be without armed Force, is a Crime, and may be : 
te ved Criminally for puciſhmenitgBut nothing would thence ariſe to the Par- 
Finjured : And ifthere were not'a civil Remead in favors of the Party injured, 
{be purſued beforethe Lords, who,are Judges jn the principal Cauſez It would 
te of exceeding great uiconvenience, if they were neceſſirat to addreſs to an 0+ 
ther Judicature, to make the Executorials on the Lords Sentence effectual, 

"4. There are three Staxutes in Relation to. Deforcement. The firſt, is, cap, 
4. Part. 1587. Bearinig, That all Deforcers of Officers, in Execution of their Of- 
ſrer, be Summoned port fifteen days 'Warnivg, ' C:vily or Criminally, at the Option 
of the Party Purſuer, and their Lives and Goods to be in the Kings Will therefore. The 
Ge two Statutes, are as to the Civil Attions upon Deforcement : Thewvane is, 
ap. 118. \Par 1581. Whereby, *all Deforcers of the Execution of Sentencesare 
© be declared to have Eſcheated their whole' Xoveables to the King, beſide 
the puniſhment of their Perſons at his VVill 3 And that the party injured, ſhall 
*yve Execution, upon'the firſt and readieſt of the -Deforcers Goods for his Debt 
50d Expences &c. And that the Aion ſhall be without Tabling the ſame or 
(Continuation thereof, This gives ſufficient ground for the Lords, to take in 
theſe Actions Summarly, without putting theta to the Roll : Becauſe the Roll 
comes in place of the Table of Actions Which was before : Yea 5s 'the Lords do 
ſmmarly Charge Parties (when they contemn their Authority) by Letters of 
fHornirig 3 There is no leſs reaſon to Charge Deforcers, who ſhow contempt a» 
_ the Letters in the Kings Name, whereas the Letters upon contempt of the 
#rds Authority, is upon contemptuous Violation of Afts in their own Name, 
The other Statute is, | cap. 150, Part. 1592. Which extends the Attion upon De- 
ſorcernent not only to Deforcenienr of the Execution of Decreets, but ſtatutes and 
ordains, that #» caſe any Officer of Arm,” or Sheriff in that part'or other Perſon what- 
ſawever, the time of the Executiowof any Summons, ' Lettersoy Precepts, dirett by his 
Highneſs or other Tudger, within this Realm, or in putting of Detreets to due Execu- 
tow, be Deforced in doing of the ſame, The Deforcers ſhall Forfeit amit andiyne,all ey» 
whatſoever their Goods and Gear moveable. This Statute does alfoinlarge the Intereſt 
of the party at whoſe inſtance the Execution was: For whereas formerly they 
had only preference forthe Sums contained in the Decreet,' and their Expences 
to' be modified by theLvrds; Yet by this AR they have the one: half of the Bſchear . 
Goods: And either of theſe may be inſiſted on,at the Option of the Party injured; 
Jorhat ifthe Half of the Eſcheat Goods be more than rheir Intereſt, they mayin- 
hit for the lame 5 Bur if it be leſs, they may inſiſt for their Intereſt out of the 
whole Head. And by the /af# Statute,  itisalſo declared, that the Execution ſhall 
holden to be as lawfull and orderly, as if there had been no hinderanceby 
the Deforcement : This can only Relate'toliMoteables, for it would make a 
bred rages in Land-Rights, if every Deforcement ſhould make an Inchoat 
xecution, as good as 4 compleat. | i; The Statute bears, that*theiDeforcement is 
fiſt to be verified and proven, which hath given occaſion to inſiſt upon De- 
forcement, only by way of AQion, for proving. the Deforcement 3 Tet the Exe- 
| tions bearing Deforcewent, are ſufficient proof, ; for a ſummar- 'Charge,.; al- 
er proof mult be for Eſcheating the Moveables, _ if the Charge be:ſul- 
+15. The proper Defences againſt this Action, ariſe from the: Nullities of the 
Executions of the ſeveral Executorials, which are-all competent by way of.de- 
Ence, becauſe the ARion is penal,. and -thepenalty very great- .Asit the Meſſen- 
er have not on his Blazon, in the Execution of Horoings os-Captionsy. Orgathe 
ecution of Lerters of Poſſeſſion Or it heda not Read cither of theſe Letters, 
#d ſhow. the Signet to the, Party, unleſs he hinder bim 3. Or-if the Party flce-a- 
Way trom.the Meſſenger, inthe GULITY of Caption, before he Touch or as 
F. | | E tacn 
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tach him with his Wand of Peace, But it-is not necefſarnor convenient, char he +. 
ſhould have on his Blazon at the Execution of Caption, leaſt thereby -he may 
ſcar the Party to ſuffer bim to touch him - But if he [hinder him to touch hin. 
ith any Weapon or Staff, his offering to touch bim,and Ghowing bis Pend of .g 
eace is ſufficient to infer Deforcemene z But if he be Attached, he commir, 
efarcement, if hedo not go along with the Meſſenger, whois not obliged to 
carry bim by Force, though he may, bur without Beating or Wounding bim, 
in the Execution ofa Civil Captions Albeit more may be done in the Exccuti. 
on of a Criminal Caption, as he may detain him under Caption where he is. , 
6. It is a Releyant Defence, that the Party Attached by Caption was fo Sick, 
that he was nat able to go of Ride. xt 
_  - 7. IntheExecutionof Letters of Poynding, it 15 a ſufficient defence, that the 
Meſlenger had not his Blzox an. And albeit it were proven by Reply, that the 
Party knew the perſon Executer to be a M;flenger, irwill not be Relevant, yp. 
lefs it be ſo proponed, that he knew he was io the preſent exerciſe of that Office; 
For be might be exauRorat:3 Neither will the Duply of Holder and Repute be ſuf. 
ficient in that caſe, becauſe the Zaw hath determined the way, how the Mef, 
ſenger ſhould beknown, viz, by his Blazoz,or his Wand of Peace, But if he 
mo uſe of theſe when be bath not Authority, the Oath of the Party that he 
knew be wasnot a Meſlenger then in Office, will be Relevant, becauſe perſons 
may uſe theſe Tokens of rh 697g nh it not. Tet it. the Party Depone 
he was ſo Holden and Kepute, and that he knew nothing to the contrair, the 
Execution will be valid, and; any hinderance will be Kepute a Deforcement; 
|  Inthis Execution, the Meſſenger is Fudge, _ when Parties offer to. Depone, 
that the Goods offered to be poynded arenat the Debitors, but their own pros 
rty ; Wherein he may ſpecially Interrogat, ta find. out the Truth, and if he 
oh that the Oath. does not inſteuR), the hindexanceof the Execution will infer 
Deforcement - and it willnat be ſufficient, ta proye the Goodsto be his own, in 
the Aion of Deforcement, The Reaſon is, becauſe ſo much muſt be yieldedis 
3 lick Authority, : albeit when the Poynding is execute, the Goods may, by 
ſtored by way of Attion, 


#3 " 


$. 1a all Deforcerents nat only the Acts of the Party DireRly concerned, 
infer this Action, bur the Ads of all that he may Rtopor let» But he is not Ly- 
able forthe ARionsof others, who Officiouſly. without his Warrant, do ſtops 
ny Execution : Yetſo that if he bepreſent, and do not require them to forbex, 


In that caſe he will be Lyable for their Aﬀts 3 Qui tacet conſentire videtur. . 
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Jnhtvition and Arreltment, and the Actions thereon," 


AQions upon I»bibitian and Arveſiment, are amongſt the prime Execs 

tive Agtions. And they may - well' be: reckoned: amongſt Exerutori 
albeit they do but hinder: Debitors to diſpoſe of their Eſtates Hererable 
| or Moveable, till the Creditors who take the benefit of Arreſtment of 
Inhibition be ſatisfied. And the: Actions thereupon are-properly Execatorid A- 
2. [nhibition extends only to-Groxzd-rights. by Infeftment, orother Equivs- 
lent Rights, as Liferemts by Terce, Courtelie,-or Reſervation-inthe Infeftmencoof | 

hers: Bur reacheth no Bonds or Obligements, though they bear Clauſe-of I | 

fefement. Bur they reach the Superior or Donatars Caſualitics of _ © 
> | 3. : 
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prejudice of their Creditors, And they are much mz0re Antient 4nd; ExtenGre 
tothe Remeadiby ReduRion.ex ſrovde Creditoracms which is determined: by that 
.gicallent Statute of Seſlion, Ratified in-Parlkement, ammo. h62:1., bat 

4. Iohibitipns did. proceed upon;Supplication to. the: Lords, of Seflinn,by Cre- 
relating and-producing:theis Decreets, on Þ roger againhh the Debitors, 
the Evidences whereupon ſuch Decreets might folkow:y.' And ſibfaming! that 
tir Debitors were like to Dilapidat their bates tavheirpaepudices And thens- 
defiring thatthe Lords would give:Qrdeq for Layers inuuhe KingyName, It 
cide.oe Paokbiting theſe Debitars to: Nilapidat, their Bitates, andthe Lieges 
qaccept:Righss from thee, tilttheſe Credacars were fatiefied, Which the:Lordy 
wan probable Evidence, did grant, without Cizazion, of the Debitors, The 
= of which- Letters were thus, © William and Mary ec. Forgfanuch as: it # 


whly: nee ant and ſhown to ns by our: LoviiA,, That,mhere B, by:bis Bondi: then 
flows « deduGior of the Writs whareypon Inhibition iscravedy Andthe faid: #. the 
<Debitor knowing that theCowplainer will FuteExecutjon againſt:-birmhis Lands 
tand Eſtate, for ſatisfying. of: his faid Obligation, - AQian: or Necretty -: Docs 
ithercfore intend in Deſeaud andiprejudiee of the Complainer (a6 heisinformed) 
oSell, Arailzie, Wadſer, :Diſporie, Relign, Burden:or otherwiſe Dilapidas, 
[Aland ſgndey his: Lands, Heretages, Ticnds,, Tenements, "Arinualrents, Life- 
irents, Reverſions, Tacks, Steadings, Roums, Pofleſſions, Corns, Catal, 
joods and Gear Ge." Qur Will is herefora $2; That, ye” Inbibie and Diſcharge 
ihe ſaid B. Perſorally,or-at bis Dwelling: places and it be be forth.of the King- 
Jaw, at the. Merkat Graſs of Bdjixhurgh and Peer and:Shore of Liath'z Thathe 
wano ways make any privator publick Alienation ofthis Lands, eg Ticads, 2 
Tevements, Apgualrenta,, Liferents,:..Beverfions, [Tacky Steadings, Roums, 2 
Pale ffians, 'Carns, Catcel, Goods and. Gear... orgy; part thereef, ' Nur Cor- Rb. 
birwg other Deed. Dicealy or Indireflys whereby: any of the Gids I 
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thands, Heretages, Tiends, Tenements,Annugirents,Liferents, or Reverfions, may 
$Appryfed, Adjudged, , or any Ways eviged. from him, - im prejudice of the 
\Complainer, anent thofulfiling to kim of the fajds Qbligations, Decreets,/ or 
'Proceſſcs. And fiklike,that Fay in Qup (aid Nameiand Ambority foaclard, In- 
| Diſcharge all qur Lieges, of this. Real . a others: whom it Efhers, 
thy, open Proclamation at the Merkat Cxols oftheStire, Bailziarie: as Regalicy 
Uwhere the fajd B.Dwells,$ the Lands ly,that they,noz none of thew prefumeor 
'take upon hand, to Blok, Buy, take pr-accept any Right fram him,athis Lands, 
'Heretages, Tiends, Tenements, Anmualrents, Liferenes, Reverſions, Tacks, 
( Steadings, Roums, Polſeflions, Cargta Catteh Goods and Gear z - Or acc 
from him any Bonds, Obligations, or GooeraRs, whereby any; part of the fy 
'mine may be Appryſed,  Adjudged,; gv any ways evided feam: the aid B: gfec, 
' Aconding to Tuſtice. Becanſa the Lords ok our Councilang Seffian havefeen the | 
\- | (iapeſaig.  Obligatian,gDecreetar-Pracels. 4s ye will drnjwer: 8c. 
-$- By this Fenor,. it doth appear, that Inhibitions were! not granted by 
; Lords, of Caurſe, withous Gonſideration both of the-Nebs: & ground there- 
&;. and ſame: probability that the Camplainers diligence mighe be:prevented, 
before. they could affe& the: DNebitors. ERate » And: therefore then tohibition 
Rached, the Debitors Maveables. Bug this great Jnconvenicnce acifing,, that. 
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the. free of Meveables (wbich. ardinazly is without Wrie) 
not.paG cxiMent 3 Therefore the Lords reſtricted the effeft of Inbibiions, thac 


k ſhould not extend to Movealle-gaods, but only tothe: Rights of Eands:andio- 
Rersabove-written : And yet the Lords have never changed the: Stile-of Inhi- 

16 Ming, as afoxefaid; But as/to: Maveallles they: grant Lettersof Amefiment;' for 
ity, | Arreſting all Sums of Money not ſecured by Infeftment, and all Moveable-goads - 
Md Geaxyto remain under- Sure ftrceand: ſafe dnmeftmenc, untill ſufficient Caution 

und for payment ofthe ground. of Gs Arrcſimes tit ſhath be faund: due. 
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-\ 6, Inhibitions are only Perſonal, and do not ftrike againſt any Right madeby Þ 5 
the Heirs of the perſon Tohibie. 0 0 #50 NO USP toitrigh 
- 2, Inhibitions wetelong'in uſe, before theiStatutes ordaining them to'be Regis 
ſtrat - And therefore the Lieges could not be put i# mal; fide to Buy from; ox 
Bargain with the perſonInhibit, unleſs the Inhibition'were publiſhed at the Mer« 
kat Croſs of the JuriſdiRion where helived;And at the Merkat Crofles of theſs 
weral Juriſdictions where his Lands lay. - But theſe Publications eafily paſſing 
Obſervatiors and Remembrance, great [nconvenience aroſe toCreditors and Pay. 
ctiaſers, * For Remead: whereof, *It wasStatme' Parl.'158 1: cap. 119. That alj 
£ Inhibitions and InterdiQions to be raiſed' thereafter, for whatfomever Cauſe; 
&with the Executions and Indorfations thereof,be Regiſtrat 'where the perſon lq- 
$ hibit or Interdied Dwells,or makes his Reſidence -- And'if thefaid perſon hays 
bis Lands and Heretage, or the moſt part thereof, lying in another Sheriffdog 
- *than where be dwells3- That the famine" be Regiſtrat*in"that Shire, Thegg; 
*tra& of which ſhall be probative in all cafes, exceptinithe caſe of Improbation! 
< And ifit ſhall not be ſo Regiſtrat; it is declared Null, This Nuit is only to 
be underftood;' as to Zandsnot lying in'the Shires,' where it is Regiſtrat. ' 'This 
A&t was defettive, infinuating that a Regiſtration” where the -moſt part of the 
Lands lay, ſhould be ſufficient for the whole - For it could haye 'efteR asto no 
TI the Lands/in any other Shire, the Licges whereofcould nor be put in me. 


+8, But this Statute being prejudicial ts other Juriſditions, than the Sheriff 
the ſame was altered by cap. 268, Parl, 1597. Ordaining 'that Inhibition 
© Interdicions,and Publications thereof,-that ſhonld happen thereafter to beexe. 
*cute againſt perſons dwelling within Bailiartes or Stewartries, 'as well of Zoyl- 
ty as Regalityz Should be exccate- at - the* pgerkat Croſs of the Ha 


'*Burgh of theſaids Bailiariesand-Stewarttles, within: the whilk-the (aids perfon 
$ dwells, and Regiſtrat thete, -  Whilk Regiſtration is declared as-valid, as if} 
/* had been in the Sheriffs Bookt.-- -By-chis. 4X there was no neceſlity to pib 
or Regiſtrat jn the Sheriffgbooks, 'againſt perſons within the ſaids Stewartries of 
Bailiaries, 'as is clear by it Tenor; Tet it appears by the' Regiſters, that Me 
ſengers did frequently publiſh arid Regiſtrar at both, - ++. 00 
' Bo "By cap. 265, Parl, 1597. Inbibitionsare-appointed to be Regiſtrar Judi 
© cially, before a Notarand four famous Witneſſes, by and attour the ordinary 
:*Elerk. And incaſe the Ordinar Clerk refuſe to Regiſtrat the ſame, Inftrumens 
© being taken thereupon, the ſamine miy be Regiſtrat by the next Sheriff, Stew- 
© art or Bailie, - or by the Clerk-Regiſter ahd'his Deputs, in the Books of Coun- 
*cil- Whilk Regiſtration ſhall be as ſufficient, as if the famine Letters were Re- 
$ viſtrat in the Sheriff, Stewart or Bailies Books, where the ſaids perſons dwell, 
By this A@, it appears, that the Infefior Courtsand their Clerks had powerto 
Regiſtrat Inhibictions, without Deputation from the Clerk of Regiſter, And al- 
beit they were only to be preſented tothe' Clerk af Regiſter,” ' in caſe of refuſal 
of the ordinary Clerks ; Tet by the'ambiguity of theſe words or to the Clerk Re- 
giifer and his Deputs, there hath been always fince, Regiſters of Inhibitions ine 
| JuriſdiQion, and Keepers thereof by Deputation from the Clerk-regiſter, 
und Ikewiſe a general Regiſter of Iahibitions and InterdiQions at' Edinburg), 
that all Parties mightat their Option Regiſtrat there (which was ſufficient” for Þ th; 
on Lieges of the whole Kingdom) whereby the Lieges wgge at greate: || - 
pains in ſearching both the General and'Special Regiſters, and thell'is great ad- NN mo; 
vantage of Regiſtrating at the general Regiſte®: For thereby no Lands ofthe Jar 
-Debicor could eſcape, whereas by Regiltrating in the ſpecial Repiſters, the Ioli- Y Rep 
+ bition extended no further than the Lands in that Juriſdiction where it were Re-Y haye 
- Siſtrat, ” Bit 
r on But that;Clauſe of Regiſtrating Jadicialy &c. was thereafter reſcinded, asw i the 
neceſſary cop, 13e Perl. 2600. whereby the general Regiſter at a bt y 
pr; | abliſh-H** 
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de And now of a lorig time the Clerk-regiſter has Depues not only at E- 


Snburgh, but alſo' at the ſeveral) Shires and other Juriſdigions. _ 
#40. In all theſe Statutes there'ts no mention of Executing or Publiſhing Inhibi- 
tions at any place, but where the perſon Inhibit dwels. © Tet oft-times Inhioiti» 
ns are execute both'in Bailiaries andStewartries, where the Lands ly, and at 
the Merkat Croſs of the Shire in which the Bailiaries ly. Which hath ariſen much 
the advantage of Meſſengers, to have the more york, and the larger al- 
Iwagce. And ſometimes they publiſh the ſame at all the Croſſes, Where the 
idF1y, not only when they muſt be Regiſtrat there, but when they are Regi- 
tin the general Regiſter. Hence theſe queſtions ariſe, 't, Whether ſach a Cu- 
dar be genera}, fince the Ads for Regiſtration of [nhibitions ? 2. Whetber ſuch 
uſtom doth annull the Inhibitions not ſo publiſhed? By inſpeRion of the gene« | 
Ml Regiſter of Inhihitions, ir appears, that Inhibitions have been publiſhed 
metimes, not only in the JuriſdiQion where the Perſan inhibited dwells; but 
Ifo in other Juriſdidions, and ſpecially they are Publiſhed & Regiſtrar both ici 
Sewartries and Bailiaries, and likewiſe in the Shires in which theſe JurifdiQi- 
duly 3 Contrair to cap. 2653 Parl, 15937. Bearing, * That all Zettersof Hor- 
ning, Relaxations, Inbibitions, Interdiftions, and Publications thereof, that 
thould be rais'd at any time thereafter. and execute againſt whatſomeyer Pers 
ons dwelling within Batlliaries and Stewartries, ſhall be execute at the Merkat 
Croſs of the Head Burgh or Town of the faids Bailiaries and Stewartries, and 
ot ſtrat there., Which ſhall be as lawfull as ifthe ſame had beet) Regiſtrar in 
the Sheriffs Books: Whereby ic appears, that Inhibitions' againſt Perſons dwel- 
y within Stewartries or Bailiaries of Royalty or. Regality muſt be Execute 
1d Regiſtrat theres and not atthe Head Burgh of the Shire, without Reſerva- 
4po,in caſe the Perſon inhibir have Lands within the Shire, and without theſe 
wartries or Bailiaries, And it follows 2 contrario ſenſu, that if the inhibit Per- 
dwell not within Stewartries or Bailiaries, the Inhibition needs not be pub- 
Iſhed there, albeit they had Lands within theſe Stewartries;& Bailiaries. But 
penerally the Pablication of Tnhibitions is only at one Head Burgh, albeit it 
annot be doubted, but'many of theſe Perſons had Lands in tnoe Juriſdiions 
thin ofie. ' And ſpecially when Inhibitions are regiſtrat in the general Regiſter; 
ich ſerves for the whole Kingdom,& without inſpe&ion whereof no provideni 
t will acquire g It were very ſuperfluous to publiſh at other Croſſes, than 
Where the Party dwells, and wherein Regiſtration is requiſite in that caſe- - 
The main Argurnent for the neceſſity of Publication at all the Merkat Croſſes, 
where any of the inhibited Perſons Lands ly, is, That the Statutes for Regiſtra- 
fon 'of 1nhibitions, -do not Derogat from the former Cuſtom of publiſhing at all 
the Merkat Croſſes where the Lands ly ; But on the contrair require Regiſtrati- 
* of Inhibitions andthe Publication thereof, But the contrair appears by the 
Tenor of the firſt Statute, whereby it is only requifit to Publiſh where the Perſon 
wok dwells, and where the moſt part of his Lands ly;And therefore there isno 
teceflicy to publiſh at the Merkat Croſſes where his other Lands ly : Yeti is cer- 
Hit that it. will not be effeQualagainſt any Lands, but where it is either regi- 
firat in the particular Regiſters of the JuriſdiQions where theſe Landsly, Or in 
e general Regiſter, which ſupplyes all theſe Regiſters : Whience it is evident 
KatInhibitions may be effe&tual where they are regiſtrat, though they be not 
there publiſhed, 2, The ſecond AR for Regiſtration of Inhibiciotis, doth yer 
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-ad-Y fore Derogat from publiſhing Inbibitjons every-where, where the Debitors 
Fthe © Lan sly4 Becauſe it requires not Publiſhing at the Merkat Croffes of Bailiaries or 
oli- Y Repalities, unleſs the Perſon Inbibit dwell there, without Bxception whether he - 
RY have Land thee or not. Andſo an Inhibition was found Null, fimply becauſe 


Twas not execute if the Regality where the Perſon Inhibit dwelt, in reſpe& of 
RAG of Parliament, which declares fuch Inhibitions Nall, without FeſtriQion 
1X words Taxative, but Indefinitly. 3. There is nothing more dubiotis _ 

wha e 3 where 
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wherethe greateſt part of the: Inbibited Perfons Lands ly, whether it muſt be: gre, - 
ter than AU the Reſb of his Lands, or | ata chan Ay of the. Re. 4. labibid. 
ons muſt be regiſtrat within Fourty days after the Publication thereof,, which 
can only.be reckoned after the frf# Publication, where the Party Inhibit dwells; 
Otherwiſe it might be effeQually regiſtrat within Fourty days after every Publis | 
cation where the ſeveral Lands ly. | 
The next Reaſon for the Publication at all the Croſſes, where the lohibiteg 
perſons Lands ly, is, That it hath been ageneral Cuſtom ſo to do, and ſo com. 
monly holden and believed, which is ſufficient to inter a Law, not on)y When is 
Adds, byt when it Derogats from the Statute Law : For Inhibitions are fqung 
null even in the Publication, if there be not three 0yeſſes; and yet no Statute Ry, 
quires the ſame, Bur there-is leſs moment in this reaſon : For 1, 1t cannot be 
proven to be an univerſal Cuſtom, a, Whatſoever the Avatice of 
Meſſengers, or Ignorance of Parties might make them to do, propter majorey 
cautelam, is only volantatss, but not weceſſetatis 5 unleſs they were by a Sentence 
of the: Lards ordained, or obliged ſo.to do: 3; Such a Cuſtom not Autharizeg, 
cannot Derogat from the- foreſaid expreſs Statutes z and yet the Cuſtom is moſt 
trequent to publiſh both at the Mercat- croſs of the Shire, 8 at the Mercar-crofly 
of the Regalities of- the ſaid Shire, which is diametrally. oppolſice co the ſaid Sy 
rute; - - But the common Notion of a general Publication, hath. never beea adhi- 
bite to this Cultom,to publiſh both at Shire,and at Balliarie and Regality withig 
the ſame; But only to the general Publication at all JuriſdiQions, where the Jt 
hib:ced perſons Lands.ly, 4, The Statutes Require only Publication where the 
wo? part of the Lancs 1ys and yet the Inhibition Reaches Annyalrents agd Lig 
rents, which will hardly be brought under the name of Zangs - and yet the Ip- 
hib:tion will nor :ﬀe&, unle(s it be Regiſtrat where the Lands |y, our of which 
the Annualrents or Liferents are due, - And it is a dangerous thing to Render Iþ- 
hibjtions null, which the Lords cannot know how far it may go - Bur if they he 
Suſtained, Ic is eafie for the Zords, by a'Statute- of Seſſion, to, declare. for th 
juture; what muſt be done to make Inhibitions effeQual., 5; As to the ole 
requiſice- in Publication of Tahibicions, This doth not infer.that theſe were ſuper- 
added ro what was betore requiſite for Publication of Inhibitions:For theſe 8yeſ 
were introduced as neceſſar to all publick Executions, ſeing without oyeſes to call 
the People, or Blaſts of a Horn to let them know a publick Execurion affixty 
No Execution could be accounted publick by the Reading thereof, which might 
be done without Advertafice of the People of what was a doing, and, oft-times 
the Copy affixt was pull'd away, either by theſe unconcerned, or more frequent- 
ly by theſe who doit, upon account of the Publiſher, chat the Execution may 
not come to notice. | FR | 
11. As to the Effet of Inhibitions, They extend only againſt yoluntar Fads 
and Deeds of the Party Inhibite, after the firſt Publication thereof at the Metcat- 
croſs where the inhibite perſon Dwells, and not after the Regiſtration, Yet, 8 
an inchoat Diligence, it it appear that the Debitar did eadeayour to prevent the 
| perfecting thereof, is a ground of ReduRion (as was found in the caſe of Mt 
Fohn Elleis againſt Keith ) ſo that it is not reſtricted only not co affe the Lands 
_ of the Regaliry, whereas in other Caſes where it is not Regiſtrate in the General 
or ſpecial Regiſter, it is only invalid againſt the Lands lying in theſe Jurisdigions 
where it isnot Regiſtrat Specially or Generally, | | | 
12, There is this inconveniency to Purchaſers and'Creditors, that they. cannot 
ſecurely. cloſe Bargains Finally, till Forty. Dayes run after the firſt Publication, 
And by the late Cyſtome of the Keepers of the Regiſters, whereby they ke 
Inhibitions uninſert, very Long, Purchaſers became alcogether Unſecure,even ti 
they hadan Atteſt of the Regiſtrations. Which by a late Deciſion, and a ſubſequene 
Law, was declared only.to affec the Keeper and theſerepreſenting him z Whett- If wp 
by theſe Excellent Statutes were in <ffe&R evacuate. Which the Lords W208 afec 
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6s tive Minuce Books, Wh&rein 2ll thies tobe Reviftiate bekio ved DEA | 
bi teceived, and a Minute made of it ned , F4 Preſetird , FA We ea 
eoild be no Debate concerning the time of Preſefitivs t6t 2610 df Keeper AQ 
reicure ro negleR che Regiftrarion within the Gays,. Favide Is ready a Probation 
gainit him "6; ena at To EEE 
"13, It is a Nullity, it che Executions bear tit 4 Copy e5vey; bf Sifers 34, $8: 
. Inkibir, Perſonally or amqbis Divelling Pack. rs vs oſs mp Ee 
d Peer ahd Shioar of Zeith: And the Tnhibiting both bf che Pate Tohibit, 3nd 
e Leidges-at the Croſs, was not foutid Tufficiedt, Hope Inkibiciods; 55m contra 
Geldinghnows. Lamb contra Blackburn, Be $5 mo” 
"14, It is alſoa NuBity, if the Executions bear not; that 4 Copy was delivered 
tothe Party Inhibir, and affixe upon the Croſs: For the. pg ot offering of 
that Copy, or «fixing thereof is CoH opaly the AQ mat! | £ It was 
ſound, F#ly 28. 1671, Keith contra Fohnſtoun: Albeit the Execytions did bez 
4 Copy affixt upon the Croſs, and that the Meſſenger ttiended the Execution on 
the Margent, bearing a Copy given, bat was not (© tegiſtrat: Nor was it toand 
bable by Wicnefles, not being ſo done- TER On | 
15, Inhibition was foutid null, becauſe the Letters did only bear Warradd to 
charge the perſon it che Mercat-croſs, &4, *as ont of the Countrey, and the Ex- 
&ution was againſt hini petſonally, Fn, 24. 1627, Zrikin contra Erikin, © 
\ 16, Inhibicion was found null, becauſe ir bore not three fe, and Publick 
ding at the Mercat-crofs, which was not admitced to be ſpp ied by Witnel- 
iE Lords (ſuſtained an 


- 


i Fuly 11,1676, Stevinſon contra Innes. Yet thereafter r 
ihibition, where the Execution di@bear only, that the Meſſenger made law- 
[ Publication and Reading of che Letters, Becauſe they found that Stile fre. 
wenc in the Regiſter, and chat the Tnhibiter offered vohiichrly to prove the 
Bic, iven. ,So fat were they from Annulling Inhibitions. k 
1:37. I hibitions do not only ſtrike againſt Lands Acquired, where che ſaine 
Regiſtrar, but againſt Lands thegeafter Acquired in the ſame J ufiſdigion, Dee, 


ge 4 


154.2665, and Feb, 27, 1677. Mr. Fohn Ellis contra Keith, Which was not 
ended to Lands Acquired in other Jurilditions, where the Inhibition was 
wt-Kegiſtrat- F#ly 18, 1673, Smeitoun coritra --->-- RSS 
4.38, But Inhibitions do not Reduce Rights, which the perſon Tahibite was 
wliged to rant, before the Publication of the Inhibition » If che Ohli ment, Tr 
ere ſpecial, orit there were a Diſpoſition anterior importing thatſObligmenc, ue 
 Ialetements to corroborat anterior Perſonal Obligmenes,. not beating an Oblig= 
went"ro Jnfeft, are reduceable thereupon, gs 
.19. Infetrments after Inhibition, by legal Diligences, for 4 'Debt prior, . are 
tot reduceable thereupon 3 Bur only if the Debt be poſterior, 
'29: Inhibition did not extend to Wadſers or Redeemable 4nnvairents + Becauſe 
the Creditor might always have compelled the Debitor to pay (as was found Fuly 
16, 1667,. Mr, Fohn Eleis Contra Reith ) till the Lords by AR of Sederunt, Ip 
þ 1680,. did declare, That Creditors »ſing Inhibitton againſt the Debijors Is. 
eft in Wadjet or Annualrent, If they ſhall make Intimation by Inſtrument of « Not- 
* | 0,0 tbe perſons who have Right tothe Rewer fious of the [tid Grin: or Annual- 
Þ YN !enne, That the Wadſetter or Annualrenter ſtands Inhibite at their inflance, and 
hal produce in 7 alges of the Party and Notar the Inhibition duty Regiſtrat s That 
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oY they will not ſuſtain Renunciations or Grants of Redemption, althoueh upon true Pay- 
0, went,- not being made bond fide, bat after Intimation P9970 Unleſs the 5 
p Gmprion proceed by Proceſs,whereunto the Uſer of the Inhibition muſt be called, &c, 
C | Yet it any. Par- 


repreſent; thatan Inhibition m 

Mlonable cauſe for itz The Zords have been in uſe to conſider, 2nd in ſeveral 
Fes to refuſe lnhibicions, So ic was refuſed to a Wife upon fer” Contra of 
W "WS. | Marriage 


ay not pabs, till it be"conſi 


- 22; Inbibitions paſs ordinarly of courſe without Adyertance, 
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fuſed ; Unleſs the Husband. had an Opulent Fortune befide to Trade with , 
Otherwiſe the ſo imploying of his Stock would riſe his Trade and Family, "To 


ftreſs :. For Warrandice is but a conditional Obligation, agd hath no effe till 
the Condition Exiſt, _ ah | 
22, The AQions. upon Inhibition are only Reſciſſor,and are ſpoken to 73h, ,, 


#, 


by the Party Inhibite might haye been legally compe 
poſicion is not Yo/untar nor Reduceable, at 
23. Inhibition is a very uſetul Remead for ſeccuriag of Creditors againſt the 
Dilapidatioo of their Debirors Eſtate, by which theit SatisfaRion becomes robe 
in Hazard, _ Bur every Sale by a Debitor. is not to be accounted Dilapidation, 
And it malicious, 'or too ſuſpicious - Creditors ſhall obtain Inhibitions of conr[e's 
It were worthy of an Act of Parliament, or AR of Sederunt to be Ratified: in 
Parliament, . whereby the Keepers of Regiſters ot Inhjbicion, ſhould be Proki- 
bire to Inſert ary. Inhibition in the Regiſter, within thitty days atter rhe Exe- 
cution againſt the Debiror, There being till ren'days remaining of the fourty 
days required for, Regiſtration of Inhibitions - For the! Inhibition will: till ye 
Received and put in che Minuty Book when offered. The benefic of ſuch an A& 
would be, that the Debiror may ſhun the Af, ont of Suſpicion, arifing trom Ins 
hibicion, by Offering Performance z And incaſe of Reiuſal, by Application to 
the Zords, .tharupon _Conſignation of. the gund of the Jnhibirion, ir maybe 
refuſed ; Or upon ProduRion of clear Diſcharges of the'ground of the Inhibi- 
tion ; 'Or iti caſethe Term of Payment be not come, by giving ſufficient Caution 
for Performance at the Term ; For beſides the Prejudice to the Debiror, ſuck 
unwarrantable_ Inhibition will Remain in Record againſt him, and his Heirs, til 
Purged by Preſcription, And that Regiſter hath no Allowance tor Inſerting Dil- 
charges of the Inhibition, or the grounds thereof, or of any Drecreet of Redu- 
ction thereof , ſo that all. Purchaſes muſt keep and preſerve thefe Difcharges or 
| Sentences during Preſcripion - And even other Creditors are nor ſecure, for it 
_ Diſcharges or Sentences be not found, the Debts Contracted'afrer may be 
Reduced, | | y 
24, As Inhibition hath been introduced for ſecuring” Creditors againſt Dila- 
pidation'of Land-R.ights 3 So Arreſiment hath been introduced for the benefit of 
Creditors, that they might Reach their Debitors Movable Goods, or Sums, All 
Sums are accounted Movable as to this effect, whereon actual Infefrment . has 
not paſt,or'is not ſtanding, BE Soon mo * 
25.Arreſtment and the Actions arifing therefrom are more properly Zxccatorial 
than Inhibitions + For Inhibition doth only Remove Impediments hindering Exs 


[led ro Diſpone'; "The Dif 


made, to Pay, but gives an Action, whereby the Right bf the'Sums or Goods 
arreſted is Adjudged to the Creditor Arreſting : And thereby the former Credi- 
tor is denuded, and the Arreſter becomes Creditor, ee bf bp 

26, There are two Executive Actions arifing trom Arreſtment. The one 1s 
the 4ction for making arreſted Goods or Sums fwr:thcoming, which Reacheth 00 
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_ Where 


tion was granted ar the - Wifes inſtance againlt the Husband,. fante matrimonjs.” 
| upon her Contrae of Marriage, . as to which ſhe needed not to be Authorized in- 
thar caſe, "The diverſity ofthe caſe lyes in this, That upon che. Contracs: of* 
Merchants and Trading People, whereby the Husband becomes*obliged' ro Im-" 
ploy {uch Sums on Land or Annualtent, for the Wite, Inhibicion uled ta be xe." 


hibirion was alſo refuſed upon the Warrangice-of a Diſcharge from the Charger; 
Fa& and Deed oofly, unleſs the Supplicant had ſhown a'particular Hazard of Dj. 


(Tit, Reduitions ) And they .have only effect againſt Yo/untar Deeds, poſterior 
ro the executing of the Inhibition, Bur if there was an antetior Obligmenc, where-- 
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ecution ; Bur Arreſtment doth not only hinder the Debicor in'whoſe Hands it is ; 


further, than the ſatisfaction of the Sam for which the Areſtment* was =y | 
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pd che Title of it were much ore/ſnc3bleito be "Adjudication wpon-Arreſtments 
$8; it 38 as properly an Adjudication of a Movable Incereſt, as rke 4djudications 
7 Land- Rights, "Xndthe Title ir-has,is tedioully long,-when'ic is tally expreſt, 
Tad very unbecoming whett it is-called a F#rthcoming, Neitherisir themaking 
the Goods or Sums Furthcoming, that is the proper effect of this Actionz Bur 
"the 4djidging of. them tothe Arreſter : For it Goods be Arreſted, the Haver 
&liberar by Producing the Goods, whereby they are made Furibcomipg y Bur 
they become not the Arteſters,uatil they be R ouped and Sold,and the Price deli 
-  yered co the Arreſter, There is no neceſſity here to infiſt further upon Arreſt» 
» MW neoc, and the Action thereupon tranſmitcing che Right co the Arreſter, the 
' ame being largely. Treated Lib, 3. ( Ti, Afrignations ) as being a Legal Aſ- 
ſynation, in the ſame way that Adjudications of Rights of the Ground are Legal 
Di(poſitions ;, and both have their effects by the. Sentence of the Judge Ad- 
FF jadging the ſame to the ſeveral Purſuers, in the different Manners and Orders 
t I preſcribed by Law. - The : Ce RS, 
þ 27. Under Arreſtment is comprehended Sequeſtration, whereby not onlythe 
. © Subject is Arreſted, to remain iz ſtats quo, withoutthe Accels of either Party can- 
* BY ceoding, 1311 their Titles be diſcuſt g But likewiſe the Cuſtody ofthe thing con- 
« Þ traveried is intruſted, by an AG and Commiſſhon of the Lords, to Perſons no- 
e © ninat by chem, either for the Cuſtody, or for the Managment thereof and Pro- 
, Bf fitsof the famine, to be made forth-coming to the Parties rhat ſhall be found to 
; © have beſt Right. Theſe are ordinarly called FaFeors conſtitute by the Lords, 
a Þ 4dodby their Commiſſion They have power to upliftsthe Renes & Profits, and to 
' and Raiſe Lands;Which is ordinarly by Roxp,that the FaCtors may not bein a 
- B capacity by Colluſior to take an Under-rate, For theſe FaQors, Sallaries are 
appointed by the Lords, either before their Intromiſſion, or are reſerved to be g 
modifyed by the Lorgs after their Diligence ſhall appear. And when the Titles. = 
&fParties are Determined, they have immediatly 'Accels againſt theſe FaQorsz b 
And albeit their Decreets do not bear the ſameexpreily, yer they do imply ir, 
4 28. Such FaRors are Conſtitute upon very many occaſions. As 1. When 
the Claims of Parties reach\the whole Right i» folidumr, but require a long time, 
before by the courſe of the Roll, the Cauſe can be Determined, not only by | 
diſcuffing the Relevancy, but by concluding and adviſing the Probation, where- 
© different Terms uſe to be Aﬀigned,for Witneſles and Diligences both ordinar 
and incident for ProduRion of other Mens Writs ad modum Probationis, For then 
fiog the ſubje&t in queſtion would become Unprofitable, or Damnifyed wedio 
u- | fmpore, Therefore upon the Application of Parties, rhe Lords appoint Fatots 
o'Þfl 1 | Manage in-the mean time. *2. When the Parties contraverting do not pre- 
'# I tend the whole Right, but a part thereof, and a preference therein z The -Zords 
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reſting for their ſatisfaQion, and thereby the Right and Property changed. 


reſtment, whereby the Arreſter hath Aion, either for bis Debt, or for the half 
of the Moveables of the Breaker of Arreſtment, by vertue of the Att of Partlia. 
mefit made thereupon. But there is no neceſlity to inſiſt further in this Action 
here 5 Becauſe the Breach of eArreſiment is a Delinquence civily Cognoſcible 
before the Lords, and therefore is explained, Lib, 1. Tit. Reparation. 


| TITLE LI; ” | 


” I. 


 Adjudications. 


Djudications are now the great Executorials, by which all Rights ofthe 
Ground are conveyed from Debitors to their Creditors, by Decreet of 
the Lords ; Whereby they Diſpone as effeQually, as the Perſons Decer- 
ned themſelves could do : With this difference, that in Voluntar 

Diſpoſitions, there are always Expreſt Clauſes of Warrandice, which are notin 

Judicial Diſpoſitions, | | : 

2. Appryſings were formerly the chief Executorials, whereby all Rights of the 
Ground were conveyed, and Adjudications were only Extraordinary Remeads, 
where Appryling could not take place, Butnot only do theſe Adjudications yet 
ſtand, as Legal and Ordiner by long Cuſtom, & axe by ſeveral Statutes 
Authorized and- extended (As by cap, 7. Parl. 1621. cap.18. Parl.1669.) But 


troduced in their place, Except in the caſe where there hath been prior Appry- 
fings of theſame Subje& - So that now, no Ground>right is Appryſable, except 
only upon the Aion for Poynding of the Ground, where the Decreet decerns 
Letters of Appryſing to be diret : Whereupon Apprylings muſt proceed withall 
the Formalities as formerly, whereby theſe Actions, which ought to have the 
moſt ſummar Execution, are very Tediousand Expenfive : And therefore there 
1s no doubt but Parties may raiſe Adjudicationsupoh all debite fundi, and if they 
infiſt only for the bygone Annualrents, and not for the Stock (as frequently 
they da) They may inſert a Clauſe in the Summons, bearing, a power #0 appryſe 
theMoveables on the Ground, belonging to the Debntox,or to his Terments not exceeding a 
Terms -muilz,And an Adjudication of the Ground-right and Property for what remains 
wnpazed, by the ſaids Moveables: Which no doubt the Loyds would ſuſtain, See 
Lib. q. 134.35. $.27- | 

3. Adjudication doth not only convey the Rights of the Ground, but alſo the 
Moveable Sums of Debitors and their Moveable Goods, which are not in' their 
own bands, by the X&ions for making Forth-coming, which are 4djudications 
upon Arreſtment, So that Poynding is only of the Goods ofthe Debitor ,which 
arein bis own Poſſeſſion, which is alſoan Adjudication of theſe Moveables from 
the Debitor ro the Creditor. 


from the 17.4, Parl. 1681, concerning the Saleof Bankrupts Lands : Where- 
*by the Lordsrare Authorized and Impowered ;(upon a Proceſs at the inſtance 
'*of any Creditor having a Rea) Right) to cognolce and try the Valueof Eſtates; 
* where the Heretor isnotoriouſly Bankrupr, and the Creditors aye in Poſlel- 
*fion thereof And to Commiſſionat Perſons to Sell the Lands, or any part 
© thereof, at the Rates of the Countrey where they ly, with Conſent of the De- 
* bitor where there is a Legal Reverſion,or without the ſame where thereis none: 
*L4nd the Sale is to be by publick Rexp after Publick Intimation at the Head 
* Burgh of the Shire, Bailiaric, Stewartrie or Regality where the Lands ly,” and 


and may be. more ficly.called an AQion for making Forth-coming,than the | Aion 
upon Arreſtment, Whereby the Sums or Goods are Adjudged to Creditors Ar. 


. 30, Theother AQion upon Arreſtmentariſes properly from the Breach of Ar. 


furrher (by A& 19.Perl. 1673.) Approſings arelaid aſide, and Adjudication: are In- 


4+ Befideall theſe Adjudications, there is a New Adjudication taking its Riſe 
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HH at the Paroch Kirk where the Zands'ly, and at fix. other adjacent Paroch Kirks 
"*(to be Named by the Lords of Seſſion) atthe Diſſolution of the Congregation, 
+00 a Sunday after the forenoons Sermon, by Letters of Intimation under the Sig- 
*net, upon the Lords deliverance: Which Letters are ſpecially to expreſs the 
time and place'of the Roxp, © And the Creditors having Real-rights,and-in Poſ- 
 «ſefſion,are to be ſpecially cited upon T wenty one days, 'and all others concerned 
n FF .*within or without the Kingdom, at the Merkat Croſſes of theſe: Head Burghss 
le © 4nd atthe Merkat Croſs of Edinburgh, and Peer and Shoar of Lieths Andthe 
*price is to be Diftribute to the Creditors, Conform to their Rights. 

5. But there are ſome alterations made in this, / by cep. 20. Park. 1690. 
«Whereby it is ſtatute and declared, that the Buyers of Bankrupts Eftates ſhall 
*have Right thereto by Decreets of Sale, to be- pronunced by the Lords, 4d. 
$judging the Zandsſold to the Buyer, tor the price Decerned, whether they be 
+under Reverſion or not : And that if no Buyer be found at the Rate determin- 
+ed by the Lords, it ſhall be Leiſum for the £ords to divide the Lands aud other 
x  *Rights amongſt the Creditors according to their ſeveral Rights and Diligen- 
*ces. And becauſe the Sale may be obſtructed by Donatars of Liferent Eſchear, 


: *the Lords are Impowered to determine the price and value' ofthe ſaid Liferent- 
n | *Eſcheats, and to Sell Land forthe price thereof, according as the {aids Rights 

*ſhall be found to have preference. _ By this Statute the General Inconvenience 5 
+ I that did ariſe to Debitors, by bringing in Apprylings or general Adjudications | d 
; within the year, paripoſſs (whereby a great part of the Eſtates of the, Kingdom 43 
+ | came to be broke) is retrived, (AL % 
5 6. Albeit theſeStatutes mention the Lands of Bankrupts who are notoriouſly Inſolvent, 
+ i and that the Creditors aye in Poſſe]ſzon 3 Yet that is not tobe underſtood, as ifthe 
\. © Debitors. Debts muſt exceed the value of his Eſtate : But it is ſufficient, that his 


F Eſtate be ſo affeRed, as prudent Perſons will not buy from him, ata competent - 
. WM Rite, with the hazard of the diligence of hisCreditors. And therefore it is notne- 
ceſſar to prove inthis Proceſs,” that the burden of his Eſtate and his Debts exceed 2 
11 the value of the Eſtate:Becauſe.theDebitor hath a competent time allowed tim «8 
is MW by the ſaidsStatutes,to purge theDebts, For 1. There muſt be provenythe Rental 
& Rate of his Eſtate and Calualities thereof,according to.the ordinar Rate of the 
Countrey, And, 2. Afterthat Probation is adviſed by the Lords, there muſt 
-fotonly be an Intimationat all the Paroch Kicks where the Lands ly, and fix o- 
ther Kirks neareſt adjacent 3 But tbe Creditors in Poſſeflion muſt be: cited v 
on Twentie onedays. And, 3, After all>'The Roup muſt proceed. So thatifin 
the mean time, he can Sell his Eſtate, and pay.all his. Debt, the Roup falls: 
Neither is it neceſſary, thatall the Eſtate muſt be poſſeſt by Creditars; But it 
&fufficient that a part thereof be poſſeſt by Wadlets, or Annualrents,: or by Ad- 
Fadications, © And there is a great benefit nat only to the Creditors, but alſo. to 
he Debitor, thathe gets a better price, than he could obtain by.voluntar Diſs - 
poſirion : Andif there be any Superplus of the price, 'hehas it free.ta himſelf, 
717. This Adjudication by Roup, being deſigned as a general Remead, bath 
For Debitors and Creditors; [The Loyds do not ſuſtain the ſame, unlefſsthe Debi 
tors whole Eſtate be contained in the Proceſs,If either the Debitor arany Credi- 
iſe © tor, do before the Term be aſſigned for proving the Rental, condeſcend> and 
e- & inſtruR, thata' part of the Debjitors -Eſtate;is omitted in the Proceſs : Ag was 
ce found in the Proceſsatthe inſtance of Sir Francis Kinloch againſt: Scot: of Boning« 
2 1692. In which caſe alſog-:it being;found that one of: the Kirks 
f- © tamed by the: Lords, was nota Paroch Kirk, The Intimation was Qrdained'to.be 
rt | Renewed, both asto the Lands Omitted,8as to aſixtbParoch Kirk of theLands 
c- | Lybelled + Becauſe the Lords could not Name ex Certe ſeiemis, but upon the 
buppeſtion of the Purſuer. | 37) J. 2; 12 
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| without abiding the Roll - Tet the Alledgeances and Objeions of Debitors ang _ 
Co-creditors are competent-ro be proponed, when theſe Adjudications are ſo 
called, And there cannot be here an Adjudication repellingDefences,8: reſerving 
them contra Executionem, as in other Adjudications,where one isalready paſt, 

- 9, By addition of theſe Adjudications of Broken Eſtates, there are many kinds 
of Adjudications nowin uſe» As, Firff, An Adjudication for perfeting Diſpo- 
fitions of Rights ofthe Ground, which Require Igfeitment, whether in Fee or 

ferent, and whether in Property or Azmnalrent,, when the Diſponer is either 
Expreſly or Implicitly bound to Infeft the Acquirer, and oft-timesto Infeft him- 
ſelt for that effe&, yer hath not performed the ſame 3 Juſtice requiring ſome 
Legal Remead, to make ſuch Diſpoſitions and Obligements effectual : V Vhich 
would have been vefy Tedious and Expenſive, it the Acquirer had no other Re. 
mead, But firſt touſe Perſonal Diligence againſt him to liquidat the Dammage, 8& 
then to appryſe thereupon, whereby theAcquirer having a Keal-Rightif not com- 
pleat, might eaſily be prevented by any Creditor,who had only a perſonal Debt; 
Therefore the Lords,. who by their Inſtitution and Authority are Impowered to 
make Rules for Diſpatch of Juſtice ( whoſe Power is thereby like - that 
of the Roman Pretor, ubi Lex deef, Pretor ſupplet) did ſuſtain Proceſs at the Ac- 
quirers inſtarce, againſt the Diſponer to fullfall, and againſt his Superior to ſup- 
ply his place, and to receive the Acquirer, in the ſame way as he might have done 
upon his Vaſſals Charter of Confirmation or Procuratory of Reſignation : And 
if all the Superiors till the King, were called, they might be ſo Decerned in or- 
der, and at laft Precepts might bedired& for expeding Charters from the King, 
whois Supream Superior. Ef | 
-.'Bur-this being at firſt Rewedinm Extraordinerium, The Lords did not ſuſtain 
it; ſolong asthere wasan ordinac Remead by Horning and Captian againſt the 
Diſponer; to -perfe& the Diſpoſition or Obligement to Infefc. 
--Butnow Adjudications becoming fo Ordinary Reweads, not only in this, but 
in many ocher Caſes, and being all Executive Actions; There-is no -ground to 
delay the Acquirer till he obtain a Decreet,and uſe all perſonal Diligence, where- 
by hbemaybe* readily prevented by the £4djudications of perſonal Creditors : E- 
ſpecially confidering that if the Diſponer be Dead; there behoved tobe an AGi- 
on againſt'bis-Heir, for fullfilling the Difpofition, and thereupon a Decreet and 
all perſonal Execution, before he could have a Judicial Diſpoſition to ſupply 
the Voluntar Diſpoſition promiſed : And therefore in either cafe, this Adjudi- 
cation ſhould proceed 3 QUalefs the Acquirer of his own choice ſhould pleaſeto 
iofiſt in the perſonal Execution. _ :: 
There.is very convincing reaſon, that upon theſe 'Adjudicationsgf they be Trt& 
deemable, the Superior ſhould havea full years Rent Becauſe he muſt accept a 
ſtranger Vaſſal , Ora Modification, -. 1fthe Diſpoſition be Redeemable, 'Or 
- but a Liferent-right 5+ And if it be an Annualrent, he ſhould have a years At 
nualrent :: For though theLords demurr'd to give a years Rentin Adjudications 
for perſonal:Debts, becauſe the years Rent was expreſt_in the AR avent Appry- 
fings, and omitted in the AR anent Adjudications 3 - Tet that reaſon holds notin 
this: kind-of :Adjudications. - By 3 455,62 01 
>"x0,' Thefecond kind of Adjudications-is, when Apparent Heirs are purſued to 
falfll their Predeceffors Obligements, | but cannorbe reached, 'unlels they did 
repreſent the Debitor 5 "Therefore by cp. 206. Parl. 1540. It is-provided, that 
bv ge Heirs oftDebircors may begharged to Efter Heir to-any of their Pre- 
| ':who were Debirtors, within Fourty days, with Certification that if 
they Enter not, all 4@ion 'and Execntion will be competent againſt them, as 
if they were actually. entered Heirs, Whereupon the Lords do' ſummarly by 
Supplication, without Citation, grant Letters to Charge ſuch Apparent Heus - 
cine *bas becauſe-the Law gives. the Apparent Heir a, year to deli- 
© berat,” | wherher be will Eater Heir or nots - Therefore: the Fontty dow 
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"Charge, bur it,is a ground, of an AQion whereby the Apparent Heir is 
purſued as lawfully Charged to'Enter Heir ; - 4nd thereupon a Decreet follows e- 
Eblihing the Debt againſt bim,as it he were originally Debitor, whereon all per- 
ſonal Execution, and alſo all Real Execution againſt any Eſtate that i he Apparent 
Heir hath; may proceed. But. becauſe he hath not that Eſtate to which he 
might be Heir, and hath not been entered. therein , Fheretore ſuch an Eſtate 
equld not be appryſed from him, though he did not Renunce to be Heir, untill 
there were a new ſpecial Charge to Enter Heir in ſuch parricular Lands, or other 
Heretable Rights, with Certificacion that Appryſing thereof ſhou:d be as effe- 
Qual, as if he were aQually entered - 4nd then Appryling did proceed. - + 

| But if the Apparent Heir did Renunce to be Heir upon the general Charge, 


then there was no place for a ſpecial Charge,or for an Appry ſing thereorsWhich 


the Lords ſupply by an AQion of 4djudication, narrating the premitles. And al- 
beit the foreſaid AR of Parl. 1540. cap. 106. bear only that the Charge to En- 
ter Heir, proceed againſt Parties being of perfe# age; *& for their Predeceflors 
Debts; Yet by cap« 27, Parl. x521. The lame is Extended to Debts due 
by any. Perſon himſelf,as well as theſe which were addebted by his Predeceflors : 
And our Cuſtom hath promiſcuouſly ſuſtained Charges againſt Minors as well as 
againſt Perſons of perfe& age- And though theforelaid A& bear, * That if the 
TApparent Heir charged, Enter not, Letters ſhall be direct to the Sheriff of the 
Shire and his Deputs, to Appryle the'ſſaids Lands to the ſaids Creditors, for the 
{aids Debts, if:hey be Liquid, The which Procefs of Appryſing ſhall have as 
foreat ſtrength, force and eff, as ifthe ſaids-Heirs were entered thereto; Yet 
[i Lords found that Method could not be effeuals And therefore ſupplyed 
he ſame by a ſpecial Charge, raiſed upon the Decreet following on the General 
Charge,for charging the Heir toEnter' to ſuchLands and other HeretableRights; - 
cialy, with Certificatien that.if he Enter not, they ſhould be appryſed from 
him, as if he were entered : Which ſpetial Charge paſſed upon Bill; and was 
the immediat Warrant for the Appryfing. _ | Gag _— 
- But now Apprylſings being laid afide, Adjudication proceeds upon the general 
harge,whether the Xpparent Heir Renunce or notzBut with this Difference,that 
[the Apparent Heir do not Rermauce, he is perſonally Lyable, in all bis Eftate, 
Heretable and Moveable + But if he Rexwnce, his Perſon and other Eſtate is free, 
It the Lands of hisPredecefſors, who was Debitor, and to whom he was Appa- 
tent Heir? is only Adjudged. And whether the Debt be Liquid-or not, the Cre= 
ditor may proceed in an ARtion of Adjudication z Which hath been ſuſtained 
ot onlyfor Liquid butIlliquid Obligations,and even for Obligations in FaQt. And 
'by cap. 27.Parl.1621, The Apparent Heir may be charged to Enter,to the effe& the - 
ands to which he might have entered, might be Appryſed' for bis own Debt, as 
well as for his Predecefiors Debt, hh$ | | F 
+ Ir. The 7Thr4 kind of Adjudications, is, that which comes in place of Appry- 
lang, upon Infeftments of Annualrents, or other dehita fuxdi, and is in place 'of 
Appryſings, which proceed upon Attions for Poynding the Ground; wherein 
the Decreet is only for granting Letters of Appryfing tor Poynding the Aove- 
es on the Ground in the firſt place, and the Ground-rightand Property and 
ll other Right in the next place'; For ſcing now by cap. 19. Patl. 1675. It is 
atute, that in place of Approſings, the Lords of Seffion, upon Proceſs raiſed be- 
e thera, at, the inſtance of any Creditor, ſhall Adjudge the Debitors Lands 
&$c. , There is here no Exception, whether the Adjudication proceed upon a 
perſonal Qbligement, or upon, a Real Burden upon the Land * But Adjudicati- 
axon Real burdens ſhould Bear the ſame Clauſe as in Appryfings, that the 
oveables on the Ground ſhould be firſt Diſtreſt, . and then the Ground-rightz' 
Unleſs che Creditor proceed upon the ys Obligation for che Stock, or je 
hd 2 
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if the Defender appear litigions, Butif the Adjudication befor bygone Anny. 
alrents by Infeftment, There . uſes' 'no Penalty of Expences to be granted for 


reaſon of the Stitute, is, that the Creditor is necefſitat to take Land for hisDebg, 
But in Infeftments of Annualrent, the very Deſign js to affect the Land and nor 
the Debitor, and he hath acceſs to the Moveables, which perſonal Creditors 


Debitum Reale affecteth, and whereof every part is affected 5 And therefore 
there ought to be no ſpecial Adjudication of a part of the Lands Equivalent tg 
the bygone Annualrents, but the whole Lands affected muſt be adjudged, 
under Reverlion of ten years. 


| Debitor appear and produce his Rights, and be willing to put the Creditor in poſſeſſion, 
and to Ratify the Adjudication; In that caſe, the Lords ſhall only Adjudge 
much of the Debitors Lands, as is ſuſficient to pay the Debt,and a fifth part more in 
Place of all Penalty and Expences, 'Redeemable-only within five years from the date 
of the Adjudication. And the Lofds are impowered to pitch upon theLands ſo as 
may be ſufficient for the Creditor, and leaſt hurtfull for the Debitor The price 
whereofis to be Rated conform to the Rates of theCountrey where theLands ly, 
and according to the Tenor of the holding thereof,and the Caſualities of the ſame 
either affecting other Lands,as Multures and other Servitudes,or increaſing the ys- 
lne,though giving no preſent Rent,as Wood,Coa) ec. Andit is declared that the 
Creditor ſhall be lyable to no accomptin caſe of Redemption » But on the con- 
trary, that the Debitor ſhall be obliged to pay the Annualrents of chat part of 
the Eſtate adjudged, to the Rents whereof the Creditor could not have Acceſs,for. 
payment of his Annualrent, — ds "Hh 
This kind of Adjudication hath been much negle&ted both by Debitors and 
Creditors, whereby general Adjudications have generally taken plage, and 
coming in paripaſiu have rendered moſt Debitors Bankrupts, and have brought 
inthe neceſlity of Adjudication by Sele; And albeit the Lords were Impower- 
ed toDecern Securities for Warrandice of the ſpecial Adjudication, to afﬀfc the 
other Lands 3 Yet Creditors liked better to Adjudge all, and fo brought them» 
ſclvesto a moſt tedious Accompt, upgn Intromiffion, Compygaſation or the like 
Exceptions competent againſt general Adjudications, being proponied within the 
Legal, which the leaſt pretence of Proceſs doth Prorogat.. Debitors could have, 
no advantage by general Adjudications, except Bankrupts whoſe whole Eſtate: 
would be Exhauſted by ſpecial Adjudications. And others had no Detriment, 
but anly the Penalty of a fifth part more, to which the ordinary »enalty & Shes 
'rif-fee was Equivalent, which uſed not to be modifyed, 'unle(s it were Exorbis 
tant, orthat there were ſome defeCt in the Formalities of the Apprylings ©** 
13. . The F5fih kind of Adjudications, are the general Adjudications of all the 
Debitors Lands and Heretable Rights at Random, without giving any Evidence 
that the Debitor had any Righttothemz And which is effeRual though he was 
not aQually Infeft but Apparent Heir : For there is no Charge to Enter Heirr& 
quired as to theſe 4djudications; And it is a great inconvenience, that Creditors 
mayadjudge what they pleaſe toinſerc, and thereby lay the Foundation” of 
Plea againſtParties- not concerned.But if Parties appear & produce the Evidence 
whereby theſe Debitors are Denuded; The Zords. will not Ad judpe theGround 
_ right and Property, but will Adjudge any other Right of Revetfion or Truft, 
which may be pretended Competent to the Debitor: Or as'they did in the caſe 
Alexander Livingſtoun againſt theLo. Forreſter Nov.23,1664.where they Adjudged 
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the Annualreut thereof: For then there isno Warrant to Poynd the Moveable, A 
but the Creditor has-the additition 'of a fifth part in place of Penalty or Ex. 
pences: Which way be always modifyed, whether the ſame be expreſt or nor, 


theſe ; And therefore that fifth part ought not to beextended thereto 5 Forthe - 


| have not, neithercan any Land be Adjudged or Appryſed, | but that whichthe 


I2,. The Foxrth kind of Adjudication, is founded upon the foreſaid Statute, 
putting Adjudications inplace of Appryſings, whereby it is ſtatute, #hat if jþy 
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Lands wherein the Debitor was Infeft in the Property, but with the burden < F- 
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: | bearing that the Infeitment was only 
Debts. 


nos were lyable,, which need not be further inſiſted in here, being ſo largely 
w_ Lib, 3: (Tit.Dijpeſitions) upon Appryſing and Adjudication as Judicial 
Mifpofitions. i | | 
" The Laſt kind of Adjudications is upon the Sale or Divifiox of broken E- 
fates, wherein the Eſtate is ſold by the Roup, albeit the Debts and Burdens be' 
not ranked before che Adjudication: Bur the price decerned upon the Roup, 
bears Annualrent from thedate ofthe Roup, and the Buyer is obliged to find 
Cantion for the Price, if there be any ſuſpicion of hazard, x67 $45 6, 4 
It was alſo declared,tbat there ſhould G an Inventar of theEvidents of all the 
Creditors, their Debts and Real-burdens,which ſhould be Signed by the Ordinar 
zpon the Roup and the Creditors, and delivered to the Buyer, , and Copyes 
thereof given to the Creditors, in like manner Subſcribed by him and the Buyer, 
athe other was by him and the Creditors, That in caſe of any Diftreb againſt 
the Buyer, upon ProduQtion by the Buyer of that Inventar and the Writs there- 
ig Each Party ſhould be lyable to warrant, in fo far as concerns the Sum he 
received. - As was found in the Procels of Sale, at the inſtance of Duzdas of Har- 


weſtoure. July 1692, | 


L—— 


| Suſpenſions, where, of Stſtsof Execution; Relaxation, and 


"Charges co ſet at Liberty, either upon Juſtice, oz upon. 
, Meicy ſuper Ceſſiove Bonorupe. | ; 


His Title is Reſerved $0 the laſt place,becauſe all Executions by Horning; 
Poynding, Caption and Incarceration are ſtopped,till the Suſpenfions 
thereof be diſcuſſed, And therefore S»ſpenſions could nor be diſtinAly 
underſtood, until theſe Executions, which might be ſuſpended, were 

: And fo the Diſcuſfing of S»ſpenſions talls in properly, here ro be 


=; oP. C1 EESC S I” = ” LA > m—— 
Se 


® different FacFs, but not upon other grounds-## jure: which hath a great in-' 

ence to multiply and protract Pleas ; and ir were worthy of aStature;thac 
wocver Raiſes ReduRionof any Righe, ſhould not be heard upon any R2«fens 
dat were then Competent and Omitted + For otherways the Litigious and Rich, 
tight weary aut the- Innocent'and theſe whoſeare leſs Powerful! to maincain Pleas: 
he Suſpenſions db alſo differ from RedudFions, in this, that Suſpenſions are not 
ual, unleſs the grounds thereof be J»fantly verified : Becauſe there _ 

al 


by Decreers, or that which. is equivalent thereto, The effe& thereof by P 
loner otherwile, ſhould not be delayed, upon Alledgances to be proven, al- 
Whey were aor:competent in the ener rp Charge Suſpended, but Thou 
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only be Reſerved by way of ReduRion-y "ſo that-in the mean time, till the ©, 
rainer of the Decreet or Charge be pur i» mala fide, to continue-his Poſſeſſing 
he-is to-injoy/and ſpend the Profirs'as his own, But he is not put i» mala fide, 
by raifing'a ReduQion, but by the ProduZFion of ſuch a Right, as doth Evidently 
Elide his Right ; and not'by a D»biows Production, until the Zords find it to he 
a better Right: | Cebtae 

- 5, But there are ſome Exceptions from this Rule, as if a Cautioner or any iq. 
terpoſed perſon -do Suſpend, who is nor ſuppoſed to have the principal Debirots 
Writs, to defend him, He will get Terms both by Horning and Caption, '2. 
eainſt the, principal Debitor, or others Havers of theſe Writs: Or if the Reafon 
of Suſpenſion be ſuch as the Sufpender is not obliged to inſtrut by Writ, it he 
refer the ſame to the Charger's Oath ; [In that caſe the Adyocat for the Charger 
will always take a Term to produce him to Depone, albeit the Suſpender hath 
got Referred the Reaſon by the Suſpenſion to his Oath, and will rake the ſhorteſt 
Term, that the Cauſe may be the ſooner diſcuſt : Butif the realon of Suſpen. 
fion be probable by Witneſſes, the Suſpender will get Diligences againſt the 
Witneſſes. | 

..6, Suſpenders uſe to raiſe Reductions with their Suſpenſions : And if in diſcuſ, 
fig thereof they ſatisfie the Production, or hold it as fatisfied, they will gera 
Term to prove even by their own Writs, if they Depone that they are not jn 
their power at the time, it there be any probability of verity in the Reaſons, 

. 7, There. is no neceſſity to confider here, the ReduRion of Decreets :-For 
what is general in #eduGtons, is handled Z:ib, 4, Tit. 20, Redultion and 'mproba- 
don - And what is ſpecial inthe ReduRion of Decreets of the' Lords of Scion, 
may. be gathered from Lib, 4. Tit, 46.” Decreets of Seſſion, Ot theſe Specialities, 
this is the Prime, Thar Decreets of Seſſion iz foro .contradidtoris, cannot be-ge- 
duced upon what was Propontd and Repelied, or Competent and Omitted 5 which 
doth not extend to Emergent Reaſons, or ſuch as are known to be New come ts 
knowledge : But in this caſe, or when the Decreet is either in abſence ſimply, 
or by the Defenders paſfing-trom his Compearance betore Peremptors propon- 
ed; ſubſequenc Reduftions will be ſuſtained, opon diſtin Reaſons, 25 1n other 
Rights :. Yet MOE ſuch Suſpenſions cannot be ſuſtained , for after oiſcuſſiag of 
the fiiſt Suſpenſion, what was then Comperent, is'not Receivable by a poſterior 
Suſpenſion, 1-4 | Trrubey A it, Wes 

8. A S»/pexſion is an Attion, ut the inſtance of the Suſpender, againſt-afy 
Party that hath obtained. Decreec, or hath obtained Letters for charging the Su- 
 {pender to; pay or perform any thing, for which he is charged; and whereupod he 
may be denunced. &ebel, whereby his Eſcheat would 'fall to the King, or'his 

Lifterent-Eſcheac to his Superior, . or whereby his Perſon may be: caken'by Cap- 
tion and incarcerat, or his Goods or Sums may be Poynded, - or'/his Lands maybe 
£ppryſed-upon Decreets tor poynding the Ground, 'or adjudgedfor-theſe;or fot 
perſonal Debts. The Suſpenfion may alſo be :apgainſt any who- have obtained 
Right to ſuch-Decreets; or fummar Charges, But becauſe in moſt caſes a'Chaipge 
of Herning, muſt preceed the other Executions; therefore the Detender 'in tt 
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Suſpenſion is always called Eherger, - | . 36 

© +-.9.: Suſpenſtan cannot; pals but upon a BiZ, which muſt be preſented by the Clerk 
of the Bills of Suſpenſion and Advocation,and not bythe ordinariClerks of Seſſion; 
The. Bill. doth always mention that the Supplicant is charged, or that his Lands 
mix bs Eppryſed or Poynded,and then mentions'thegrounds'of the Charge, and 
the Reaſons healledges againſt the ſame-: And therefore craves Warrant to- Sum- 


_.. mon the Charger, .co produce the grounds of the'Qharge, and:to Hear and-ſee-the 
_ ſame ſuſpended by Decree of the Lords, for the ſaids reaſons; '(Likeas,' The Bill 
alfo contains 2n offer of iafficiene Caution,at leaſt Furarory Contion,thar is, thatithe 
Petition ; Depones, . that he is nor able:ro find Caution, or-if he offer a Cautio- 
net whoſe ſufficiency is doubted, He Depones that he can find no. better, a 
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Curio for- a =. 

wn Hy or y ares n$ Frequthitly' paſt oþStdfficichs Grutid Bor now 
| Clerk of the Bills is [yzble c« co the bi Ser, tot the ſufficiency of the' Can» 
: He the t! 'me. ' he was {rect , in on .t other part He is lyable co che* *Su- 
nder fot '- Dammage t he refuſe SE clear Cilitioner : conform ro' an" Acc 
edrrant Feb 18, TA And rheretgre the” clerk of the Bills Inquires Inro 
ondition oj chang ners offered, by ſothe periods of Crethr who know them; 
and ſometimes. To) op ons to. Ave the \ufficiency of xhs *Eantioner, Jt 
the. Clerk of. ills Retule | 2 Cautioner without” Dlafon THEVrainar on the 
s muſt judge upon the grounds altedged by the Cterk ind che Parry, and. ih 
e of difficulty, adviſeth, with the Liras, 

..11, Suſj [peoigs were neceſlarly in toduced by the I#/4s, hob cially to, vide 
wales for theſe who were Decerned I Abſente; Fecntilf dfr-tit S'the Executi- 
. whereupon ſuch Decreets proceeded, were not true, but GHly were inade up 
Indor ſations by 3 Forged, Executer wheteby ns perſoli 3s its Bizard to bepuni- 
ſhed as a Forgers And albeit the EXecti er wit found, it ws tor worth the 


gouble the $ ſpender would be at, Th: rove the Executions, * But he wouldra- 


paſs by th e fame, 20d, diſpute, : eaſ6tis of Suſpetifion': : Yeche had this 
Diladvantag hat whete, ke might f ave have had Tetris 6 Proves in ordinary 
Ations, h iz oved tor the mo Bio in taritly to verifie, iQ rhe Suſpenſion. 
Therefore ' *qrdinary Stile of Soph beafs, that the Dettter craved to be 
Julpended,' was/or Null- Defence and Non Compearance, the CWPliner never ha- 
beew of: lerl;  Summoned d thereto, _ 

\.12, There 21fo necelliry the Dur Suſpenſion of Siitidizt Chirses; which pals of 
Eate.vt reg Being of che Suſpender cdtld b&tndetftood; As inCharges up- 
gn Decreers of i ol ziciop hed, Ciratidh, Or CKarges vpon' Bills of 
| Feha {png pſt Mexchants, Aa 20, Pal. 5681, IL Lid. 4, Ti, 27, 

Wa c MY Summar Chas are lloyd] bY (eveldt A8s oP aliaient, 
Fi REO or Decreet nd.t Dey re SIN es Central, Heither naming 
: 7 Fol dr Things tc j : performed darticuylst J. 

. 0 pg matiner, i ere j Tee De: 5 to lulpedd all Darrdt, tho is foro 


ART EN or choug A, they wete Decteets of Parliament ( when n no Parliament 

i heriog,), poo Obedience of the ads Decteets, and upoti ProduRion of the 
fps Ditcharges or othet Decli: ibis of the {arisfa&ion thereot : For ſeing 

the Parliament. is got LR aki Judicatare, nor hach fixed Mertibers, nor any Cu- 
om that any, of the MAGN cart ſuſpend in the Intervals z The Lords of Seffion, 
Fho are t * 0 reme Judges Ordinar, muſt 8ive Remead by Suſpenſion, upon 
06 dience s Kick, iS acerltood 1 two ways, 1, When Obedience is proven by 
Acceptation.2. When full bedrence is offered & riot Accepted, T hat being inftru- 
| t &d by la&rument, and Coaligoation being made of what's decerned, to be gi- 
Y Thi upon. demand, withouc Diſcuſſion, Iris ſufficient 0bedievce : For the Par- 
TY Opn can. Poſſibly. do no more, Bur if the FT proven add other Reaſons 

FH diſcult, The Co tis narion is but in place of 2 Cantisger, and imports nor 
| Obedience, nor 2rerhele other Reaſohs competenc to be diſcuſt by the Lords. 
f The. fiſt defignof Ss penfony was aot ro take from the Charger the be- 
wn of legal Execution, againſt a | nie who had cothpeared in the Decreec 


f 

s itt ro be ſuſpended, and hart + the Cauſe ; Without paſſing from his 
d Equpearangeþ before proponing of Peremptors - And ſo was not to be paſt upon 
- ealons ve 201 Ommiie; or Propozed and Ke 7 Le ed, or even upon pre- 
e ſac i {ons al ledged: '7) be New come 10 Kaqwle aze, or Emergent 3 Unleſs 
[ © Inſ{h ONs be ate r the Decreet - : For the New coming of TnftroRions ro 
c kdowledge, ought co be in ſome way proven, 7d op * aff Ro ofi of the Suſpender 
- fb, 5 not lufcicar SE on thereo Neither; as 2 Decteet upon Com- 
d | > pearance be Suſpended, bar upon Reaſohs 7a 264 Thftatitly veritied ar the 
g 


"Pain of the Bill, I5, Yet 
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' 15, Yet many Abuſes.did creep in, in the paſhng of B 


Probation of matrers of Fat, where the Party Charger migheprove by Witneſſes, 
though he were bound by Writ ; which is indulged to. Tennents for proving de. 
livery of ViRual, or performance of Deeds conrain'd im their Tacks ; Bur ought 
net to be ſuſtained to others, without TeRificars of perſons of Fame, who know 
That the matters of FaR alledged in the Reaſons were true, In like manner, 
the alledgance of being a Decreet in Abſence for Nul-Defence, became to be ſq. 
Bained, without Inquiry into the verity thereof, by in{peRion of the Decreer 
or. Teſtificat of the Clerk of the Proceſs, ' As alſo Proteſtations were ſuſpendey 
of courſe, upon Conſignation of the Proteſfation- money. And the Clerks of the 
Bills were not held lyable tor the Sufficiency of Cautioners, Or that they were'4; 
leaſt ſo Holaey and Repute, when received, By all which, the effec ot Decreets 
of Seffion became very uncertain, SOng 7" "O08 
"-16, And therefore the Zoras have adhibite many Remeads,' fof preventing 
. theſe Inconveniences, As 1, by obſerving an AR of Sederunr in anno 163g, 
Whereby ic was declated, that Competent and Ommitted ſhould thence-furth be 
Relevant,as well againſt Reaſons contrair to Decreets Upon Suſpenſioh, as agtialt 
Decreets upon Ordinar Aion: Whereas formerly,Suſpenders might raiſe as mþ- 
ny Suſpenſions as they had ſeveral Reaſons, though many Points are nor compg. 
tent in Suſpenſions, which would have been Competent in ordinary Actions: Fox 
as iv Fadicio Peoſſeſſorio, theſe Points which Require ReduRion or Declarator, 
are not Competent by way of Exception z Much leſs by way of Suſpenſion; And in 
Decreets ot gene;al Declarator,many things are Reſeryed to the Special Declaratory, 
which therefore are not Competent in Suſpenſions againſt the general Declarg. 
tor. Likewiſe Points Emergent after Decreets On Suſpenſion, are Receivable 
againſt theſe Decreers : For, they were not then Competent, And feing Decreets 
of Suſpenſion ought only to. proceed upon Reaſons 1»fntly verified, Therefote 
not only Inſtru&ions new come to knowledge are Receivable by Suſpenſion, it R! 
tional Evidences be given that they were new come to knowledge, by Teftificits 
from theſe who diſcovered the ſame, But alſo if they were not the time of the 
paſſing of the Suſpenſion in the Hands of the Suſpender, or theſe” in his Power, 


they ſhould not be Repelled, becauſe not produced at the Paſſing of the Suſpet- 


fion, they being produced at the Diſcuſſing thereof, Theſe 'grounds have given 
riſe to the cuſtom of Eik;ug Reaſons of Suipenſion, which were not in the Bill,” 
There are two kinds of Decreets, which paſs under the name of Decreets of 
Suſpenſiovy, The oneis Condemnzcor, when the Letters are found Orderly pris 
ceeded, cither ſimply, or in part, Or conditionally, when the Lerrers are ſuſpet- 
ded ay and till ſuch things be performed by the Charger : In which caſe the 
Charger needs not a new Decreer, to inſtruc the Performance of theſe, but upon 
Performance accepted, or offered, and upon refuſal, whar is decerned being cob» 
figned , The Charger may charge again upon his Decreer, by new Letters bea» 
ring the Inſtructions of his Perfo:mance,or Confignation as aforeſaid, The other 
Decreet of Suſpenſion, is, when the Letters are ſuſpended ſimplicirer, either for 
the whole Articles charged for, or for a part thereot, And for diſtinRions ſake, 
we ſhall call theſe only Decreets DF Suſpenſion, which are abſolvitor ſemplici- 
zer, |. theſe Decreets which are Condemnator, we ſhall call Decreets DJ St» 
ſpenhtton, 


Secondly, Another Remead which the Zords adhibire againſt Abuſes by Su- | 


ſpenſions, was by ordaining the Clerks of Seffion to give Teſtificars from time 
ro time, to the Clerk of the Bills, of Decteets i Top z and by Requiring the 
Clerks of the Bills to have an I»dex thereof, by- the Names of the Chargers, 
that the ſame might be Shown at the paſſing of the Bills: And if che Agent for 
the Charger defied ro ſee the Bill of Suſpenſion, the 0rdi»er was appointed firſt 

| to 


Gov? ; vn ills of Sufl enfion, fo 
that if the Reaſons were Relevant, The offer to inſttu@ che ſamear iſcuſſion, 
was ſuſtained : which oughe not ro haye been done, Except for Cautioners, 4r 
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Wand if he tound the ſame Relevant and TInftruRed, He was ro fien the Bill bf thap 
Date It was read to him,or by him - Andit #ny defired to ſee ir; before it rk 
the Signet, he might allow ir to be ſeen, ant give 4 Sift of Execution'tor a 1Je- 
"nice time, which $i ( by the AR of Sederunt Feb. g, 1675, ) was not'to ex- 
'"ceed 2 eHontb, from the time the Bill was preſented, Bur becauſe ſeveral $ifs 
"ere granted by ſeveral Ordinars, Therefore {by A of Sedernnt Now,9. 1680) 
\Fygrteen Days are only allowed for Sis of Execution, from the Dare the Bill was 
pned, for the Clerks inquiring in the Condition of the Cavtioner * And all 
Ger Stops ( except whete C2uſes wete otdained by the Lords ro be'diſcuſt on 


| Bf the Bill ) are declared void, Yer upon other Conſiderations the'S7ft hath been 
« © continued, nor exceeding a Moyth-in whote, And 'thatit may be ktiown, what 
© MW 5ifs are granted, the Clerks o: the Bills are ordained to make an Alphabetick 
« BW favencar of Bills refuſed or Siſted, rhar poſterior Ordinars be not impoſed-0n-+ 
0 © Theſe $zfs of Execution being intimatr to the Charger, have' the ſamereffet 
o Il during their .cime, as apaſt Suſpenſtos, ani any Tranfgreſhon thereot is receiv- 
” Bf ble by Complaint, as other Contempts of Authority, IA | 
« Thirdly, Another Remead againſt the Abuſes by Suſpenſion, is, char whereas 
t i formerly, every-one of the Ordinar Zords, might at atiy time paſs Bills of Su- 
- B Genfion, - atbeir nor preſented: by the Clerk ot the Bills 3 So that Parties cobld 
. B wrknow to whom to addreſs againſt paſſing of Bills ; Therefore the Zords (by 
r Wl their ſaid AA Feb, 9, 1675 ) did Ordain, that thereatter/in time of Sef- 
I fon, no Bill of Suſpenſion ſhould be preſented to aby to be paſt, but only to the 
= | Tenia upon the Bills for the time, and only by the Clerk of the Bills or his 
? etvants; And in caſe the' Otdinar refuſe che Bill;he ſhould mark on the back 
« WW thereof with his own Hand, Refaſed in reſpect the Reaſons are tid! Relevant 'by 
e BB #t Inftraffed: which Billsche Clerk: is ordered to keep; and to mark with his 
s BM Hand on the back thereof, what Writs are” produced for inſtructing the Bill: 
£ nd if the fame Bill, or 4ny new Bill of Safpenſion upon Thar matter be again 
. I preſented, the Clerk is to preſent the former Refuſed Bill, which the Ordinar is 
s I ot co paſs; till it be preſented to the whole Zords in titne of Seffion,' or three "J 
e © intimeof Vacance, And theref6tein this caſe, as well as is the former of gran> 3 
, IN ting of Siſfs, The Clerk muſt keep-an Alphabetick 7»gex for both, Lon X 
- Bl © Fonrthly, The next Remind againſt the Abuſesby Suſpenſion, is, That becauſe 
n © Tſpenfion uſes to be defired, vpon pretence that the Charge given by the Meſ- 
We is general of informal; &tor vetifying thereof Forged Copies are produced, 

f d ſometimes other Forged Inſtructions, which the Suſpender intends ro make 
» I further uſe of, but ro get delay and faffer Proteſtationz Therefore the Lords (by 
- I their aid Act Nov, 9, 1680) do Declare, It the Charger ſhalb produce ſuch 2 
e | Siafpenfion, or Duplicat thereof under the Hand of the Keeper of the Signet; 
n That befide-che Ordinar Expenſes of Proteſtation, the Ordinar will Modity large 
1» If Expenſes to the Charger for-the-Delay : And in caſe the Suſpenſion come to be 
;- | difeuſt (by the Suſpengers'infiſting ) The Lords declare, that they will hold 
er © theſe Writs Falſe and'Fotged,'arid Modify large Expenſes to the Charger, but 
or Nl picjudice t9/infiſt againſt the! Forgers of ſuch Copiesor Writs, | 6. 
e, | "F3frbly, Another Remead againſt the Fbuſes by Suſpenſion, is, Becauſe Suſe 
j- If prnders ordinarly Refer the verity of the Reaſons to the Charpers Oath,  There= 
v- if (vreche Ordinar, it he find rhe reaſon” Relevant, ſhould take che Oath of the 

I Chaper it he be preſent, upon the verity of the-Reaſon; in order: to che pang 
v- If refuſing of 'the'Bill z Andif the Charger be abſent, he ſhall rake the Suſpendery 
ne IN Onth- of: Calarny thereupon; 4nd'in either of theſe caſes, the Ordinar ſhall paſs | 
1c If 8e Bill, withehis quality, That the'Suſpender ſhall be lyable ro'the Charger} 
s, I the Expenſes he ſhall be-ar, through the purchaſing of that Suſpenfion, "atid 
n diſcuſſing. of the ſane, according as he ſhall -Depone upoa- theſe Expenſes, 


vithour any . Modification thereof ,if the Lerters ſhall'be f6und'orderly proceedet 
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1. Laſtly , Becauſe Suſpenſions now. come in. .by a Roll, to be difcyff in” 4 
aorder as . they are ſeen, Returned and preſented. to the Keeper of the Rolls,” 
which maſt require ' a conſiderable time before Execution can proceed, i 
Therefore.the Lords.do ordinarly upon the Supplication of the Charger, appoint 
the Reaſons to be diſcuſt uponthe Bill, without patling the Signet In which 
caſe, the Suſpender is not obliged to find Caution 3 And therefore the Charger 
hath his option,cither to diſcuſs the Cauſe ſummarly on the Bill without Cautian, 
Or not toDemand the diſcuſſing on the Bill, it he get ſufficient Caution, This 
is the moſt exccllent Remead, for making of the Decreets of Sefhion Effequy:; 
.Andtherefore if the Chargers do only charge in time of Seſſion, they need ſuffer 
.no. delay in-Execution., And for that eff:&, Suſpenſions ſhould not paſs ia the 
Vacance/ unleſs the Charge had been, given in Vacance time, for which the 
Copy of the Charge ſhould be produced, aid the Oath of the Producer takey, 


-that it is true: And even in that caſe, Suſpenſioncannot paſs in the Vacance, but by 
the Ordinar and two other of the £ords,viz.the neareſt before him in courſe ang | 
the neareſt after him, that are in Town for the times. if the Decreet be i» foro con. = |! 

AradiForio:; rt | - 26 ah ; 

,-Thediſcuſfing of Suſpenſions npon the Bill, is ordinarly granted on the Petj. t 


[ton ofthe. Chargers, except in the caſe where the, Suſpenders are [ncarcerat, 

-who for the moſt part are not able to find ſufficient Caution, Yet Compaſſion ang ; 
the favorof Liberty may prevail with the Lords, that if the Charger will notin- f 
fit ro diſcuſs upon the BUill,. the Suſpender may have Suſpenſion paſt upon Cave Ml ©! 
tions or; Conſfignationofa general Diſpoſition, it he be no further Avle, = 
:; And alſo if the. Suſpenſion contain a Charge to ſet at Liberty, the ſaid AQ [ 
.of Sederunt requires, that. it be not palt,, till [ntzmajion be: 1uſtruted to have t 
- been: made to the Charger, of the tyme of preſenting the Bill, within the lati- (y 
tude of Eight daysthat he may. anſwer for himſelf, before the Liberty be granted: 
And in Seilion-time, the Lords do always ordain Intimation to be mace to the 
Chargers Advocat,hat he may be heard before the Liberty be granted. For there 
is-no reaſon tolet Debitors at Liberty, ,aft« r the ulcimat AR of perſonal Executi- 
on; withouta fu}l Conſtgnation of the Charge, | | | 
. 17. Theſe Remeads are ſo favorablefor Chargers, that the Zords have found 
at-jult;' to paſs Suſpenſions, when the Suſpender makes Fajth, that heca;; fiad 
either. no Cqutjon,Or-ng Be er Caution than what heoffers 5 He always con- 
ſgnin0ga Diſpoſiiion of his wiole Means and Eſtate, in favors of the Charger, o 

far-25 the Letters (hill be founi: Orderly proceeded. J 
48,» Tins allo is ſpecial in Su'penfions of Proteſtations, that becauſe they do. Þ / 
moreealily. pal than Suſpenſions of Decreets, - upon Conſignation of the Protefte-- 
tion-woncy 5 Tberefore it is Qrdaiited, chat che Clerk of the Bills, ſhall always 
mention in his [»dex, whether the Bill for ſuſpending a Proteſtation,  bethe-ſe- 
£Qnd, - third or poſterior Proteſtation 2 For the third Proteſtation cannot be ſufs 
pended, bnt 57 preſenta, ar by three of the Lords. met-rogether as aforefaid;And 
to-that effe&ts the Lords. do declare, that '1f the Deliverance of the Bill do not 
bear, that the ſame is the ſecond or ſubſequent Suſpenſion 3 They will Recall 
 theSuſpenſion,: albeit the ſame be Exped at the Signet, conform to the AQ-of 

« Sedepunt 10; July 16797. - 's "vii = 

2:19. Andſcipg Chargers may ſa eaſily obtain Suſpenſions to be Diſcuſt upon the 
Bill; they! ſhould not.urgethe Ordinar to Repoy? their Alledgeances againſt paſ-\ 
Gng of the-Bill,- which rakes up much time, and bath no, Sentence following upon 
B,.conly'the; Bill 15 refuſed; Whereupon nothing can be; extracted, but only the- 
Clerk of the Bills in his ſudex of refuſed #ills, . ought:to expreſs that ſuch Bills: 
2 = tp hey ory therefore; Three in the-V icance cannot paſs upon 
the fame Reaſons... ;7'ea-if a Bill be refuſed by three in the Vacance, it cannot 
be. paſt by;them,..or.any other threes) 7 +) ds no old? 
i20a:T he deliverance upon a Bill of Suſpenſion Ordaining it to be diſcuſt upon 


of 


the 


30. - the Bill,” hath allt 
11. 'W- tþat it requires neither Conſignation nor Caution © © Becauſe the Chatger' may 
always infiſtto have it-diſcuſt, when he pleaſesz And'the Ordinar in that Weeks 
when it paſt, ought to diſcuſs it at the Side-bar, when-ever the Chatyer infifts 
- And-aJbeit other Ordinars ought not ts! go to the Side-bar; but 6tithe proper 


either as Purſuers -or as Defenders. 
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* and this' farther, 


be effeds' of a 


Gaye aſſigned tothem, yet he who was Ordinar when' ſuch Bills were appointed 


_ tbe diſcuſt,hathpriviledge ar all timesto goto the Side-bargfor diſcuſſing there: 


of, & Report, without being hindred till the'ordioar Dyet to report int6ther caſts; 
/- 21. 1t the: Chargerdonotinſiſt to diſcuſs upo#the Bill, the Su; pender ought nor 
to be put to uncertain Attehdance; And therefore he may apply to that Ordi- 
nar, -who could diſcuſs, to call the Charger to infiſt; And if he do infiſt;) and the 


" Suſpender appear not, the Ordinar ought to-grant Proteſtation as in other:Stf- 


pentions : Ocifupon the Suſpenders Application, the Charger Compear itot 6 
nhſt, if hedo inſtantly 1nſtru@ his Reaſons, which ate found Relevant, he may 
Remir'the ſame to the Lords, and may obtain a Decreet of Suſpenſion; / iF the 
"Lords find the'fame proven by the [n{trutionsproduced; Or' otherwiſe te may 
crave Proreſtation againſt the Charger for Not "Inſiſtiv#p; which will have -this 
eff-&, thar no' Sentence ſhall paſs-againft him, till he be charged of new.” '' © 
"22, Suſpenfionsdo-pals for divers Ends, and accordingly are of 6ivers Terre 
"They paſs either for giving the Party per/onam ſtandi in Fudicioz; Or not 'only 
for ſuſpending further Execution, But for Relaxing the Suſpender, who was De- 


' nanced by Horning, Or for ſetting the Sufpender at Liberty; And that either vp< 


on the J=ſtice and verity of the teafbns of Suſpenſion, for taking away the 
Debt, Or upon Compaſſion and Mercy to overburdened/' Creditors Incarcerat,tipont 
their diſponing their whole Eitate Irredeemably to their Creditors, for obtaining 
only Freedom againſt perſonalExecution: A | vo 
© 23. The fft andleaft effef&t ob Sufpenfion,js, to give the Party prrſovane flaiiils 
I Judicio ; For when Perſons are charged' by theKings Letters,if they give not 
Obedience, the Law holds it as'Rebel/ion, and by publick Proclamation rhey are 
Denunced Rebels, after which they are debarred from compearing in Futgments 
Yet this being'but a Rebeliov FiGrone Ju- 
ris, ſeing no Perſon will willfully or contermptuouſly Diſobey, but are Denunce# 
either by Clandeſtin Charges which 'came not ro their” knowledge; or becauſe” 
they are notable'to pay y Therefore the Lords do not admit Certification hol- 


ding ſuch Perſons as Confeft, Nor grant Certifications againſt their Writs as Falſe 
'and Feigned : - Becauſe the ground of theſe Certifications, does in'theſe' Caſes 
 [(ceale, viz, Thatthey do Wilfuly torbear to; appear and Depone, becauſe they are 


conſcious they behoved toconfels, Or toproduce their Writs, becauſe they know 


they:would be found Forgedz So that the other Party muſt either forbear to 
- Debar them, or they cannot prevail by theſe Certifications; 
"are Incarcerat and have reaſons of Suſpenſion Relevant'and Competently inſtru- 


And when Perſoris 


Red, the Lords knowing that they behoved: to'be Denunced before they were 
Incarcerat, do therefore paſs Suſpenſion, 'for' giving'thetn' Perſon to. ftand "int? 
Judgment, that they may infiſt in their Reaſons of Suſpenſion, wherein they are 
really Defenders. But this kind of Suſpenſion requiresno Caution, anddoth not 
contain Relaxation, and is only given when'the LordsRefuſe to ſafpend and 


- grant charge to ſetat Liberty 3 - Which they oft-timesdoz tho! ſufficient Caution! 


be offered :Becauſe Incarceration is the laſt: A& of perſonal Diligence;8 therefore 
they only give the incarcerat Perſon priviledge to compear by his Adocats, 'to 
diſcuſs the Reaſons of Suſpenſion, himſelf remaining inPriſon:Wherein if they'pre-! 


vail, the Decreet of Suſpenſion will contain Relaxation; and' a Warrant for's 
_Chargeto ſerat Liberty, the Saſpender finding Caution in the ordinar way for: 
| Uſehear-goods. ur g i196 15) doing prac 
124+ Theſecond way of PaſſingSuſpenfion,is, when-the ReaſonsarefoundRele.: 
#8##8: Competently inſtructed, and the Suſpender is neither Denunced nor Incar-' 
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Judgment,Or a Warrant to relax, Or to ſet at Liberty ; Yet the common Rule, 
3s, that the Suſpenſion cannot paſs the Signet, till either Conlagnation or-ſufk, 
cient Caution be found, that what ſhall be decerned Ghall be payed or performed, 
But this Cautioner cannot be Charged, till the Suſpenſion be farſt.diſcuſt,” Jo 
finding this Caution, there.is no Exception, though the Suipender were never 
| ſo Solvent, yea though he had ſolvent Cautianers for the ſame Caufe, bound con, 
jun@h &ſeveraly,( whereby they are more eaſily Reached than, ordinar. Cavtionerg 
in.Suſpenfion, For, theybeing-bound conjanly and fenerally;” they have nat 
the Benefit ot Diſcuſſuon) Yet 1 ſee no realon,thatif one Cautioner offer anothey 
Solvent Cautioner who is obliged to releive him: that | he ſhould:be refuſed, for 


the Charger hath thereby immediat ;Aceeſs - againſt chat Perſon: which he hath | 


not otherways. And thouph -the-xeaſon of Suſpenfion were never. fo fully 
inſtructed, asby a Regiſtrat Diſcharge 5 Tet Caution mult be found, And the 
Clerk of theBills being lyableif the Cautioner be not at leaſt holkdenand Repuie 
_. (olvent for performance of the Charge, Suſpenders would: be very- much ſtraits 
_ ned, if they had no Remead by Juratory Caution: For though the Lords are 
Judges ofthe Clerks Reaſons for refuſing the Caution offered, Yet they ſeldom 
enter.in.that Debate, ' but allows him to accept of the Cautipn as he will be an. 
ſiverable. - L 

25. The Clerksof the Bills for their ſecurity, do require Atteiters of the ſol; 


vency of the Cautioner offered z And iftheſe Ameſfters be perſons of unqueſtion. - 
able Credit, it liberats the Clerks, but the Atteſters are Subſediarit lyable to the 


Charger, by. way of AQion, only if the Cautioner, when offered, was Inſufficis: 
ent, But it hath beenalways ſuſtained to liberathe 4teſter, thatthe Cautioner 
was holdenand Repate ſolvent for the Charge, the timie of his Arteſting. g 'V-Vhich 
muſt be proven by Witneſſes, that it was ſo: commonly Repute in the Y:cinity, 
where he lived : Yet this will be excluded, if the Charger infiruct by W rit, that 


the Cautioner was then under evident Diſtreſles, by regiſtrat Horning long uns 


Suſpended,Or by Appryſingsor Adjudications. F 

26. The Remead by Faratory Caution hath been-allowed: by. the Roan Law, 
and the Cuſrom of moſt civil Nations: For it were hard to exclude Suſpendery 
from their juſt and competent Defences, becauſe they. were not able to find 
Caution. And therefore if the Cautioner be doubted, - it the Sufpender De- 


that he can find no better, the Cautioner ought to be received, unleſs the 


.Suſpender himſelfbe alſo doubted in his Solvency;In which cafe,the Lords by 4& 


of Seder»n}, require the Suſpender to givea GenetalDiſpoſition and Afſſignation, 
of all his Eſtate, to ſtand in place of Caution: And much more if the Suſpender 
can find no Caution,  - But if the Sufpender have: a vifible- Eſtate'in Zands or 


Cufficient Bonds, and offer-Afignation or Infeftment in place: of Caution, if he 


Depone he can find no better, The ſamine: ought'to. be received; without putting 
him to a general Diſpofition, which'carryes'the affront of being like a Ceſſ;o Bos 
worum, though it be not againſt all the Creditors, - | - | 


37. The #bird kind ofSuſpenſion, is,that which cotitainsRelaxetion,that is. 2 looſs . 


ing fromthe Denunciation, whereby the 'Moveables which the Suſpender. acs 


quires after Relaxation fall not under his: Eſcheat;as do his other Moveables: And: 


therefore in ſuch Suſpenſions, theSuſpender muſt not only. find: Caution for the 
Chargers ſecurity, Burt alſo for his Eſcheat-goods belonging to. him before the 
Relaxationz Which now-1s become but a: meer Formality, Forthere being no way 
in that Rate of the Proceſs to: know the value of theſe Eſcheat-goods,Caution for 
apy inconfiderable Sum is accepted; as to theſe Eſcheat-goods. This: way of Sul- 
petifion may be granted: to-perſoris Incarceraty/ without a Chargd to; ſet: them at) 
Liberty, which is ſeldom granted but upon Confſignation, or upon;An: Unwar-! 


rahtable Iicarceration;; wheneither a/Suſpeofion is paſt the: Sighet, and intigat | 


by Cication 'or other Latimation, - Or-when: a Warzaht: hath-/been-granted: te: 


" difcuGthe Reaſons on the Bill, and igtimat before the Incarceration z Or even 
| | ; | when _. 


— 


1 HS ves ig I 
bo , 3% d £ * by 2 F 6 wry 
% ” E D Fs 4 


cerat { For then there 15n0 mention of giving the Suſpender Perſon to ſtandin - A BY 


LASESSEE SDL BESET 


io 
= 


—& 6 


ES © HS 
Vw EES 


a 
Ma £ 7 - ot : b «#,*T | , Y I. . A et E 
- Watien a S3/7 is granted and not expired,if the famine be intimat or ſhown before ; 

fe Incarceration, "But after Incarceration the Aagiſtrats or Jaylors cannot ſet. 


je Ferſon incarceratat Liberty, withouta Warrant from the Lords,even though, 
heCharge was fatisfied befofe the Incarceration. IS 
28. Charges toſet at Liberty, albeit moſt ordinarly granted in Suſpenſionsz; 
fa'in the former orlike caſes, the ſame may be grafted ' without Suſpenſion -; 
fea upon evidence of any Perfons being inicarcerat atiy where, wins an Exe» 
ate Caption or A of Warding; The Lords will ſummarly without Citation, | 
rant Warrant for a Chargeto ſet at Liberty.” wk DECOR 
'29; The fourth kind of Suſpenſion, is, of the Precepts of Chancellary, upon- 
te Rerours of Heirs, for charging their Superiors to Infeft them 3 Upon which. 
Yo perſonal Execution follows, but the Superior is paſſed by, arid new. Precepts- 
re granted againſt the Superiors Superior, . to ſupply his Vice. And therefore 
heLegal Remead for ſuch Superiors, is, ' by ſuſpending the Charges upon chelſe, 
precepts : But the Suſpenſion muſt be upon Reaſons inſtantly verified, as tha; 
he Charger hath nor performed that Article of the Retour, Faczendo Domino 
Serior# quod de Fure facere tenetur. But if it be a Reaſonto be proven, it is only. 
zpeterit by way of Reduftionof the Retour or Precept. © PEE ne 
'3o. The /a## kind of Suſpetifion, is, that which doth not proceed upon the, 
ce of any reaſon'of Suſpetſion, but which the Law hath allowed upon Com. 
vand Mercy of Incarcerat Debitors, ' who are not able to pay. their Bebts, 
upon their Afignation and Diſpoſition to their Creditors, of their whole Means. 
adEftate, Heretable and Moveable, Real-and Perſonal. This muſt proceed. 
by way of Ar, calling che Creditors, and bearing that the Purſyer is Incarce-, 
at8 Inſolvents And that he is willing to Affign and;Difpone his whole Means, 
and Eftate, to his Creditors, and to deliver to them ll the Rights and Evidents, 
te hath,or.can Command thereof: And thereupon Beſeeching for Liberty againſt. 
perſonal Execution only, and Offering toDepone upon what Means and Eſtate 
Thehath, and what Securitiesthereofhe is-Maſter of, + PPP cers | 
31: This Proceſs proceeding upon Compaſſion of humane Miſery, and the 
defign- of the Incarceration not. eng Penal,” but againſt Defrauders or Con-. 
calers oftheir Eſtate 5 It uſes to be taken in Summarly without going toa Roll-; 
ſing there is no Point of Right to be Uiſcyſt therein, eſpecially now when it is. 
b long ere an Ordinar Aion caricome in by the Roll. It is firſt called for taking 
ofthe incarcerat Perſons Oath upon his Means and Securities; And after the 
Oathis Returned, it is called again for obtaining a Decreet of Liberty, contain-. 
nga Warrant to charge to ſet at Liberty. But it cat only be called and diſcult: - 
in preſenti4. . 4 NR) 
32. The Oath given i» Ceſſione Bonorum, was only that the Party had no 0- 
ther Means or Eſtate, than what was contained in the Inventar produced, Sig-, 
Jied by him 3 And that he had made no Difpofition nor Afignation thereof, in 
prejudice of his Creditors, after his Incarceration, But by an A@ of Sederunt 
6, Feb. 1688. the Formule of this Oath muſt be on theſe Terms, © If hehath any, 
'Lands, Heretages, Sums of Money, Goods or Gear belonging to hich, more 
(than is contained in the Diſpofition and Inventar produced in Proceſs; Andit 
'ince his Impriſonment he hath made any other Diſpoſition, than that which, 
"produced z Azd if he hath made any other before his 'Impriſonment, and if. 
'he acknowledge that he hath made any other Diſpofition before his /mpriſons 
ment, that he condeſcend upon the ſame ; © And alfo that he Depone, if fince 
'bis Impriſontnent he hath put out of his harids any Money, Goods or Gear be- 
'\onging to him. #nd the Lords do declare that if the Purſuer ſhall deny, . that 
"ue hath granted any other Diſpoſition, aid "that his Oath ſhall be thereafter Re- . 
ogucd 3 The Decreet of Bonoram obtained by him, ſhall be Void and Null, 
1nd he. ſhall never get the benefit of a Ceſſio Bonoruw thereafter, | The Rea- - 
+ Pongby the Oathmuſt be, wherbey _ be any Diſpoſitious befare the Tycarc hag: | 
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is; 'Becaiiſe the Dyvor : phit have Eacey om bimſelf, tid by cali 
on with ſome oh Er or, got h im riſon, and fo defraud all his ogy 
Creditors (53 oo 8 Ne, E etiter gn oY. He PriſGn, when [their Oath 15 = "YE 
taken) Andallo be cauſe the xior poſition ang be Fraggplent, otherwik, & 
| Bur the words wit | not ke fo far as to exclude'the henebt 0 onorume,excem 
.-it the caſe of Recent D po nhwiag fs old Diſpoſiti tions, Which it. is Pre- 
ſiimed the Deporient had forgo k 
: 33+ The Attehces bt Free { pO zpain(t this Caſo Honorum are, I. Ei x 
| Oatbiif' it be, ;oot comporey to, the Mi egronk Tet though adject A Os h 
hath put nothy ytig provie: Bien o pee What Was is 
ſitarice a eaftSehrenee; Te W NE iy 
- verified Kedargiing! | 
Defender, bur upor % any.c 
FO Ih 


Recent: Diſpo Fo Ty OF if the 
Diſp ove A Ateriby.” io Fe Tha: and fo fopr 
FRE) Collalive, The tea 6 the : Delevce It oe the HG Bu 
be itiſtaricly verified; is, vr they ought to have £00 Þþ pbned, when, j 
Proceſs wa ; called for takibg heD; Lake In) hich cafe wo Creditors i might 
have had a' ;1 to. prove. \Teioah cleyantdefence,fi the Party, þ ath no De of | 
detained in gents | ROK. confideral le time, that the ff, Ty eb I 


of any fra\idulenr conveyance,and that the Squaler « carceris may. 

20 ingenuity : Forin that caſe only, it. can be though t.to bean AG of "Con 1 
ration. 42. Thencc alſo ath arilen.t s Deferice,viz. T bat the. Che itors 7 
Alitnetit the Debitor in Goo . Wc cri cannot be Gnger ood; 


| Debitor, thou gh Alimiente : on etually y. SEP 10 Fol, but only gil 
Fill ſearch Ein be a614de,, any Fara : committed : AudR of Al 
is cnt 
"0 4 


be thade, the Lords Adi the quantity, and cauſe inſert t 
Aliniene be not avs = on the da RITES. Warrant. 1s grantc 
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pur ws  oaty me the 03s bony-Stone, : Decreets bears Bo 

yvour ſhall be no longer free fo, perſonal akin than while that Habi 

Is upon him, when his Cloaths afe 0 .. and {0 viltþle that all who converſe wit 

Him may fee it. Thi reafor of Which Severity, 1s, to Deter DecoGores, whole 

rn ly ſpend their Eſtates, and contique, Trade, when they kn w themſelves; 
Broken: And therefore the Lords ply ome from Fearing this LH 
1 their proper knowledge or famous Telttficats, that they became Poor © nt 
irhout fuck Faults. BY 
28. Io all San penſions, t there 1 is a 3 Day. Aff ;Igped for the 36 [pender to citoth Fa 

pe, @ in he 6 meantime he trers are Sulpended;: W hi 

Jcco! 0 the diſtanceoft the 

C1 ron) ola if alon ger day be appointed, the Charger may raiſe a Summon 
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vi- Fxepeat che Reaforb'of Suſpetiſiob, by way of defence, and" may propenedther - 
"y 4 ences, albeit not Competent by way of Suſpenfion, but which bavethe ofr- 
[Yinar courſe of Probation. Yea a Decreet ordaining Moveables or Sums'to be 
« Þ made forthcomitg, hath its full effe& by Poynding or Adjudication, albeit the 
round of the Arreſtment was ſuſpefded, whether before or afterthe Arrefiment - - 4 
Eeuſe the reaſons of Suſpenfion mighthave been Repeated, andif they were not 2 
repeated, they were Competent and Omitted, if the Decreet was in foroz, fAlnd 3 
thowgh it was not, yet unleſs it be ſaſpended, Execution may- proceed thereon, 
"27. Suſpenſion doth not hinder Real Execution by Adjudication 2 ' Yetinthe 
WY me way as in Arteſtmerit and Proceſs to make forthcoming 3 So in the Proceſs ' 
ut-$ of Adjudication, The Reaſons of Suſpenſton may-be wo re by way ofdefence. bh 
<a Y But if they be iovinſtamly verified atthe diſcuſſing of that Attion, - albeit the © * ; 
ter B :yeafons be founded on other Mens Writs, or on matrer of FaR requiring nv 'Þ 
Abritz The Reaſons of Suſpenſion though Relevant, will be Repelled ibs loco, . C 
* BE Hit reſerved contre Exicitionew 2 In reſpet that now Adjudications within the . = © 
years come in paripeſſsz; And in'caſ@of the Diviſion of adjudged Zands, the | 
'Fredicor$have acceſs for choofing where they will bave their ſhares,- according 
'othe order of the dates of Adjudication, in caſe ina Proceſsof Sale there be noe 
Jound Buyers. And when Appryſings were in uſe, the Charges toenter Heir, 
"or the Denunciation of —_— other — to ; appryſeds were not'to 
beſuſpended: Bur if at the Meſſengets proceeding to Appryſe, a Suſpenſion" of- - 
"the _ were produced, the Meſſenger (unleſs he bad Allcvre appointed 
0 theLords )did aliwaysRepell the ſame & all other Defence; UnlefAppryſing were 
*Epreſly 8 nomivatimSuſpended, which wasonly paſt uponReaſonsſpecial againſ® . + 
the Appryfing, and not only: againſt the Debt appryſed for : And then the Mef- . "_ 
\\fnger ought toHhave forborn to Appryſe, but might have adjourned the-Dyet. © , © 
* Aep Fig to a competent time, that the Lords might diſcuſs the ſpecial Rea- A 


*Þns of $uſpenſion againſt the Appryſing, which they would do Ircidemters ; O- * 
therways the 2eſengers proceeding were puniſhable,as a Contempt. The reaſon 

Cab which was, that L#feſſengers were not Skilfull Judges, but Appryſed: pe- 
viculo PetentsI). | _ EO: | Wy 

{ 38. lt remains then, that the proper effe& of Suſpenſions, is, to ſtopCherges 
' /vr Denunciations of Horning, or the effeQts of Denunciation 3+ As to give perſ6« 
"new ftandi in Fudicio z Or toexclude Eſcheat after Relaxation 3 Or' to ftop 
Foynding, except onDecreets of Forih:owing 4 Or to ſtop the entering of Vaſlals - 
"*by others than their Immediat Superiors, cill the Suſpenſions be diſcult, | 
* 39+ So mich may ſuffice as to the paiſing of Bills of Suſpenſion. As tothe 4 © 
£: ficuling of Suſpenſions, the Form thereof, wherein it differs from thedifcuſſing j + 
'ofordinar aRions, is thus. The Charger againft'whom the Suſpenſion:is obe  , 7 
"tained, after the day of Compearance inthe Suſpenſion is paſt, gives a ſhort. Co- _— 
.-py ofthe Suſpenſion to a Clerk, and cauſerh call it in the Outer-houſe, | If none 


SS SEB<RE=R =: 


el 


, 


"'Compear for the Suſpender, Proteftation is admitted of courſe. oy 

-- go-Ifan AdvocatCom r for the Suſpender;then the Clerk Afigns a ſhort day - 
| Lo hitm to produce the ipal Suſpenfiong And at the ſametime the Charger ww 
give bim out the Charge, being the Decreet,- or Sentence obtained, ec fr, 
| Bree being come, the Clerk calls the Copy agaifti, and Afligns a ſecond ſhorter 
| "time, with Certification that-it be produce not, Proteſtation will be admitted: 


= Big. = 


i And then, He callsthethird time, and if the principal Suſpenſion be notprodud 
| "ted" with the: Charge (if it was given out in time) Proteſtation is admitted. ._ 


| All which is marked by the Clerk. on- the back of the Copy,” and being putin'the 
eff. Minut-book and Read, it may be Extratted the next day after.” But during that. 
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144+ The: Chargers Adyocat at thegiving out- ofthe Clragge, writeth onghe if + 

; - back thereof, theday that it was given out, and ſets his Name thereto :-. Ai 
not. obliged to receive the Suſpeniion, . unleſs the Suſpender mark. on the .Prg. 

ceſs, that be hath ſees aud Retwrned the fame, cxpreſhng the dateof the Retury, N 


\But-may take out his Proteſtation, as if the Principal were not produced. 
42. According to the Date of the Rezzrz of the Charge, the Suſpergan is le. 
robed : And when it\comes to be diſcuſſed, the Cauſe being called, the Charger 
oduceth the Copy marked by the Clerk as aforeſaid, and thereupon craveth; 
Progefation from the Ordinary, which.he admits, if the Suſpenders Advocat-pro. 
duce not, Tet ſometimes, the Chargers Advocat will hold the Copy for a Primi. 
p44 and the Suſpender will Repeat his Resſons of Suſpenſion: , Which though 
they. be not admittable upon a (ſhort Copy, io ſtrict Form ( becauſe all Reaſon 
of Suſpenſion both Principe! and Ezked, ought tobe ſet down in ris, and given 
to'the Charger to ſee) yet frequently, the Charger will rather Diſpute the Cauk, 


.. .. than take a Peoteſtation, which is eafily. ſuſpended again : And therefore will 
anſwer to the Reaſons as Verbally. Repeated. | 


- 143+ But if the Suſpender compear, andthe Charger do not inſiſt, he may pro. 
duce the principal Suſpenfion, and- crave the Letters to be ſuſpended, Ay ay 
 #ill-the Charge be produced: Which puts him iz ##to, that no Proteſtationgn 
be taken upon the Copy, till the Charge be produced. Yea if the Sulpender 
:extraQt and produce the Charge, and Refer his Reaſons to the Lords ; They: wil 
adviſe the ſame: And if they find the Rea'ons Relevant and Proven, will. {af 


.pend the Letters ſimplicitey, In which caſe the Decreet of Suſpenſion is as othe 
 Decreets in abſence,and may be reduced upon a Summons of ReduQion: Where 


in the Lords will Re-conſider the Reaſons, and hear the Parties Debate thereup 


LE: on; And may Recall what they formerly did,albeit ſuper eiſdew dedutFis: W high 


rhey'cannot doin Decreets upon Compearance, | For when the Defender is aþ- 
ſent, the Lords do not ſoaccuratly conſider the Cauſe ; S:ing there is a Remedy: 


And likewiſe, becauſe, albeit they find the Reaſons Relevant as before, yet the 


Party may Eleid the ſame by Relevant Anſwers and Duplyes. _- * 

44. If both Charger and Suſpender compear, and the principal Suſpenk- 
-On-be produced 5 Then the Charger doth briefly Repeat bis Charge or Decred 
ſuſpended, and declares what he inſiſts ivy, Aod it there be any thing Gewerd, 
heuſeth to give in a Condeſcendance in Writ, at the beginning, to be//een withthe 
Charges Which therefore is called the Special Charge, And if the Charge haye 


- in it many Members, he declares what Points he inſiſts in, priwo loco : And ifhe 


< 


do not, the Suſpender may infiſt upon any reaſon of Suſpenſion he pleaſeth, 
gainſt any of the Points. | i 
| 45- The Suſpenderin Repeating his Reaſon, ſhould Condeſcend by the Nuw- 
ber, what Reaſon itis; And whether it be Lybeled or Ezked: | For Suſpenden 
may add or Eiketo their Lybelled Reaſons, ifthey. willz - So that if the realon 


they Repeat, be neither Ezked nor Lybeled, in ftria Form it may be Repelled; | 


-Or if the Eiked Reaſon hath not been at firſt produced, and. ſeer with the Sul. 


penſion, it ought not to be Received, Tet many times the Ordinary will-ic- 


dulge that Favor, and cauſe the Charger either anſwerit Inſtantly, ortakeitup 
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-tilla day, to ſee : Which he-may do, 'without Expunging the Cauſe out of the 


[Roll But may callthe Cauſe again at the day appointed: And'ifche Charger 


- bath ſeen the Reaſons, He may proceed. 


46. Inlike manner, Reaſons of Suſpenſion ought to be In#antly verified by 


Fri; Unle they be Referred to the Chargers Oath 2:;/ Ia which cafe, the Char 
; -gers Procurators, to haſten the Proceſs, will take aday.to produce the Charger 
: to. give his Oath, - Bur if the Reaſon of Suſpenſion be founded upon a Writ, which, 
” _ - vIsnot the Suſpenders own Writ (as when Cautioners ſuſpend @pon Diſcharges 
' ,  Tgrantedto the principal Debitor) —— willget a Term to prove; 4s 


healſo will, whenthe Reafons of Su oh confiſti FaJo; andare to be pro- 
vel by; Witneſſes, & 7 - th | 47- The 
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pes AT. 
we 47, The firſt Point of Debate in: Suſpenſions, - is, upbn the + Relevancy and 
"Perification of the. Reaſons; And the pext Point is,upon the Competency of the Rea” 
{ſons: For many Reaſons are Competent by way. of ReduQion, that arenot Compe* 
tent by way of Suſpention 3 Becauſe Suſpenſion ſtops the Execution of a Decreet 
| already obtained, And thereforethe Execution ſhould not be delayed, except 
upon Reaſons Relevant, and ofa Short Probation ; But the Execution ought to 
. proceed, Andif the Decreet whereupon Execution paſſed, be Reduced, All 
that hath been taken away by the Execution, vill be Recovered: Soa Reaſon 
upon Minority and Leſtor, is not Receiveable by way of A—— Re- 
*. duction; Nor yet Reaſons upon I»bibition, Interdidion, Iniquity, Nu ty, or 
- upon atiy Clauſe Irrifant, not being declared (albeit it bear to take effeR without 
ll | Declarator) exceptin few cales.. nr 28 | Ye” Bd | 
48, If the Reaſon of Suſpenfion be ſuſtained, then the Charger propones his 
Azxſwer to theReaſon ; It is termed a Reaſon, to difference it from Defences 
roponed in Ordinary Actions - Becauſe a Reaſon of Suſpenſion, is a Defence in 
the principal Cauſe, and the Anſwer isa Reply thereto, The Anſwer being pro- 
poned, is firſt Debated, as to the Relevancy, and Competency thereof ( Bur it 
needs not be inſtancly verified z Becauſe the Charger may delay himſelt ) For 
many things are not competent by way of Anſwer, whichare Relevant, As upon 
Interdiitions, Inhibitions, Minority, and moſt Nallities, and Clauſes Irritent, 
and Feilzies, which require Reduction, Bur if the Charger have a Reducion, ' 
and will- hold the Produttion thereof ſatisfied, he may Repeat the Reaſons of 
ReduRion by way of Anſwer to the Reaſon of Suſpenſion, If the Anſwer be 
Tuſtained, the Suſpender may propone his Reply, which doth not conſiſt in ady 
Alledgance againſt the Relevancy or Comperency of the Anſwer; Burt in ſome 
diſtinct Wrir, Clauſe or Fa, Eleiding the Anſwer, in the ſame way as the An- 
ſwer did-eleide the Reaſon : 4nd ſo the Charger infiſts in' a Duply, and the Su- 
Tpender may inſiſt in a 7riply, and the Charger in a 2»adruply, &c. | 
. 49: Albeit the Suſpender be obliged to Verity his Reaſons of Suſpenſion 72 
Pantly ; Yet he needs not inftru@ his Reply 4 Becauſe that riſeth upon the Char= 
gers Anſwer,and therefore he will get a Term-co Inſtruc the ſame,or his Triþly. 
' 50. Some reaſons of Suſpenſion do not conclude to' ſuſpend the Letters Smp/i 
titer, and ſo to take away the Decreet ſuſpended forever 5 But only to ſuſpend 
the ſame for a time: and then the Decreetr of Suſpenſion bears, The Lords [#1 
ws the Letters Ay end while, &c, Otherwiſe ( when the Reaſons conclude 
Þ, and are ſuſtained ) The Decreet bears, The Lords ſuſpend the Letters fin 
Citer. | 
' 51, If in diſcuffing the Suſpenſion, there be nothing admitted to be proven 
in the Futyre; 'Then Decreet of Suſpenſion follows ( which is the common 
Name both of Decreets in favours of Suſpenders, and of Decreets in favours of _ . 
Chargers ) whereby the Lords either find the Letters 0rderly proceeded, ſimply, Y 
br Ay and while ſuch a thing be done, And ſometimes the Lords ſuſpend the * = 
Leters for a Parr, and find the Letters orderly proceeded for the Ref, Or others -3 
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ways the Lords ſuſpend the Letters ſimpliciter. Re: 
$2, If any Point be admitted to be proven, either of the Reoſops of Suſpen- 
dn, Or of the Anſwer, Reply, Duply,8&c. whether it be in favours of one of the 
Parties only, Or of both, when they have different Points to be proyen 5 The 
Litiſ-conteftation is made, and an AR muſt be Extraged, which is an AR of £5#9/= 
tepteftation? Bur ordin:rly in Ss/penſcons there is a preſent Decreet, 
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"FTER the Tecotid: 'Eqition of the foffiturions of the Law of "Scotland, 
' with the © Alttrati6ns/ frag, and'Addirions "tothe fame, were paſt 
V2 Peek; Thatwere ſeveral Stindres enifted in the forts: Sefficil bf 
| thiscurretit Partiamierit bf King” Witiaw and Queen Mary, making mas - 
by Alterations jn '6ur forttitt Cuſtoms,” partly i the Merrer, -ahd + partly in-rti& 
Manner of Procedte'* Whiclt rrin{ before this Treatiſe went beans 1 
thought ie* colivenienr'tb/ give#ſhbrt Account of them. '. + 
'E SWhetess forntetly' DE Lands of Annualrents; did comuln Obs 
ments upon the Diſponer, 'to gratitlafeftments'ts the aArquirer, cithertobe 
Wen Ofhim, or Frxhim of hisimmediat Superior, by Refignation: or Cond 


| Etmation'3 "And for that effeR to grant Procuratories of Reſignation; 'ahd Pres 
'cepts of Seaſin, and to Renew the ſame ſooft 'as need were; and withall-containt 
5 Ptocuratories and Precepts?' Yet if either'the Diſponer'or Purchaſer dyed 
” Reſignation wett 'thade,' or before Seafin Were! takemonthe Preept,) the 
urdtory and Precept'were eftremed tobecotie” void, aybeing Mandory fail 
__ the XManitert or Mandatar : | 'Wherezr indeed {ucheMandatd do: only 
which' ate Reookeble af the pleaſure of the Grahter; and continue'nb"fonget 
tate n hls pleaſure, ind thertfore expire by his Deathgwhiclroughe nocto be extends 
rar6ries of Reſigrtion' utid Preceptyof Seaſin, both hich areHvevoke , 
br 1Yer Acute rerwor 26 treat Mrymeſes) in" regur$ebat'Su were ” 
'obſged th'reverve tp0n'the/Proctratoty'y :; Andkſb»ibo-Purctiileh might 3 
Yid*6ttlivarly take Sedfini! Ro Diſponees-Predeptie:\find 
Refers Mey ugh &'with''the''Su "Aero, Fithtr-{he/Diſponeror Putetialer hups 
6d'to diethere 43a 'nevefiir 'Procts' mwjainſt th&iKepiclentatives ob-the 
Difpoher' to'enthr tor the' Fee by Vang ferveStiaie wer 1 DNIICS there. 
t'} ind” to Nefew 'Prociitatories'or Precepts-r6 the -Parohbſorytbeiw-Meire 
| YETI 0 #13 bnf Aammiloiot lalumi 6 I5ia411] {pnilib 3 03 amine T 
For Remeid whetcof, a Statute way made. Declaringys T het Procuratorics or 
Feckpts,” made; or tobermade," foul be effeotual, though the Diſponer or Purs 
Were dead before Reſigriation were made, &rInfeftment taken 51; Amdthat 
tony infivouts of rhe'Heirs,' but- alſo 6f the Sigler: Succeſſors + Providing 
let Hs, were inſert the Ariſtegnents of 'Seaſin;; 2 But:therezare oxteptetd, 
Clue Confat;' becauſe et up thelk, the:Caſualities':due to 
pe Nepererater ſhutined; 05 3 nou, ib iatignt4 28 wird} 
"Phis*Fattite wilt Retneid'a frequeh a Inogwenieiney! Boy id-wias 6rdighe fos 
tiyeis: 'thotigh'they* might 'hold, 0 0 of he Sigerter torake" only Infolwwert hal 
Yb 0f tie Diponcrs) Andthew- todifpone agaiyto-otbers; iwbolin the Gra 
 tffrtook" Infeftrient/holden Ofthe My aro chaſer, aid fo forerof 
Gfers's Whereby rhe Proprietar might have very many; Sapegjors, rolling 
Hjſ;>> Beit >bp'thiy Starute, the" Proprictay miphe take Hs | 
ſperior, an and thereby evacunit al themermadiar Superior 5150p; where thege | 
taro?y of: Ne Eettice for mn fnſeftment” Frgw the Diſponers Sapetior, 


tia Preceprof Seafiwes beholdeniOfthe Difponer bimſelf;/ lbeir wer 
ke'Tafefciwnton thar Prectpt; yer (0 foon ar he obtains Infeferene Frowy.tha 


tir; the'Infeſttent holden Ooty 
ee eh not catthe me time? be holden of: differeny, Superior cs, 
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if cither-of the Infeftments be ſound-: null,. the. Proprietar may. defend bm{.ic i 
with the other; Becauſe in that Caſe, there are not two Infeftments. Thy 
Statute was prepared, and brought into the Parliament,by the Lords of Seſſion : 
And it does not only extend to Procuratories of Refignation, and Preceprs 
Scaſinto be granted hereafter, butts Reſigoations or Seafins to be made or taken 
= upon Procuratories, or Precepts already granted - Becauſe it is Declarator,; 
J Declaring,that Procuratorits of Kefignation,andPrecepts ofSeafin, do not fall vn. 
s der that general Rule, Mortno wandaoye &&c. perimitur mandatum g which ſhould 
only be underſtood of. Ambulatory Mandats, ——_—_— longer than the pleaſure 
of theMandanr,fo that his pleaſure ceaſeth by his Death, as well as by other way, 
of Revocation. But. Procuratories. of. Refignation and Pregepts of Scaſin are 
Irrevokable Mandats, to the behoveof the Mandatar : And they are no more 
Rewvokable than Aſgnations, which by their Nature and Style are Frocurotorie; by 
the Cedent to the Asfigney 3» rew.Juew: For Debitors are not obliged to pay 
co any other but the perſons mentioned in the Obligation, or their Heirs(which 
fi@ione.juris are eſteemed the ſameperſons with the Creditors ) and theretore yg. 
| Jeſs the Obligement bear expreſly To 4ſſagneys, the Debitor is not the Aſſigneys 
Debitor 3 and fs the Aﬀigney obtains paymenc as being the Procurator ex Men- 
detar of the Creditor 3; yet the Mandat is not Revokable by the death of either 
Cedent or Afligney, even by our own former Cuſtom. fy 
IT, There is another important Statute, paſt in theſame Seffion of Parliament, 
prepared and broughtiin by the Lords, taking away the difference betwixt Publick 
and Private-( or Baſe.) Infefrments, For Iafeftments were eſteemedPrivst, La 
tent and Simulat wfents poſſeſſuone, when the perſon infeft was not put in poſleſſs 
on, the Infeſtment paſſing only between the Diſponerand the perſon infefi: But 
if the- Infeftment did proceed Frow the Diſponers Superior by Reſignation. or 
Confirmation; Thenthe Preſumption of Simulation for want of posſſesfiongeal, 
. eths Becauſe Superiors uſe not togrant ſuch Infeftments, but upon Compolite 
ons. Andthercfore Infeftments granted by the. Diſponers Superior were called 
Pablick Infeftments, and were efieQual. from their Dates 5 But the Privat (. 0 
Baſe ) Infeftments. were not effeual,. till the preſumption. of. Simulation ceaſed; iſ + 
either by natural Poſfeſſian,, or by uplifting Mails and Duties, or by Procelſa i 
for obtaining theſe Duties :. For:thereby alſo the Preſumptjon of Simulation wai Iſ +, 
excluded, by a ſtronger Prefuwption, that the. Diſponer would not ſuffer, his 
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© - . * Tennentsto be diſtreſt upon a ſimulat Infefiment. And upon the ſame grams 
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Boſe Infeftments of Azvvalremts, were notexcluded by poſterior publick 
ments, interveening between thedate. of the Boſe Infeftment and tte firſt Term if © 
of payment # . Becauſe during Gat time,. the Annualrenter could not have -pay- ho 
ment,” or/AQion for payment of his Annualrent, But this was not extended :to If *y 
Bee Infeſtments of Property, in the ſame time: Becauſe thoſe gave immediat 
Warrantto-enter in. Poſſesfion, though jt were but by the Acquirers Holdingoi I *ap 
Courts, as Proprietar. The Excluſion of Simulation in Boſe Infeftments, wat i} =: 
cheifly ſuſtained, upon Diſcharges graced by the perſons infeft,co the Fennents, I 'L 
upon: lnfeftments-of- Property, or by Diſcharges of Annualrents granted to the 

ropri Which Diſcbarges mig tealily bemade ex poſt faJo : For Diſcharg- 
es to:Fennents require no Witneſles, albeit they be not Holograph 3 And Ho- 
lograph Diſcharges of Annualrent are ſufficient : and yet thereby the Dates were 

- nat certain, but-in eitbercaſe they might have been antedated,. or never delive: © 
red till Competitions aroſe with poſterior publick Inſeftments. .... .-:1;.,31 
By theſe ways of Validgting Boſe Infeftments, that they might not be excluded I-14 

"— by:poſterior publick Infeſtments, before the Baſe Infeftments obtained poſſesſion, | 

= .- - or AQiion for Poſſcafiong The Rights of Lands which are of greateſt import, be« 

= - - - game very uncertain, andlyable to Probation by Witneſſes; who might inltrut FC 
b Poſſesfion,: thovgh-there were do Writ to inſtruR the ſame; And t ws age "0 
_ many TediousandExpenfiveuCions and Competitions aroſe about the Rightoo Fu 
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: f,onds of Agaualrents: And: albeit all Jofeftments might bave been coun EY 
'Pablichs and neither Privatnor Simulet after the At of Parl, 1617, Ordain- 


= 


ing all-Seafins tobe Regritrar,in manner expreſt in that AQ, and declaring all 
Seaſtns no? fo regiſtrat ro be null, that notonly Purchaſers, bur all Creditors might 
know the Condition of their Debitots, as to their Rights of Lands or Annual- 
rms, Which are the chiefgrounds of Credit 3 Sothat no Infeftment Regiſtrat it 
publick Regiſters, patent to all the Zeidges, ſhould aftet the Regiſtration, have 
been accounted Privet or Latent, nor was Poſſeſſion thereby hecefiar to accom- 
liſh it : Yet the Act for Regiſtration of Seafins, -not having at firſt attained: its 
"all effec, the diſtinRion ot Publick and Prives Tafeftments was contitiued until 
thistimez And accordingly Purchaſers and Creditors aQed and reſted upon the 
difference of Publick and Beje Infeftments. And therefore a Statute could not 
jatly be extended to Infeftments already taken; So that this Statute now paſt, 
goth only extend to Infeftments and Seafins to be taken hereafter 3 But it Sta- 
wtcs, that inall AQions and Competitions of Tnfeſtments, they ſhall be valid and 
preferable — to the Dates of their Regiſtration, and not according to' 
the dates ofthe Sealin. + Becauſe it is the Regiſtration, which takes away the Pre- 
- | ſumption of a Boſe lofefiments, being privat, Latent, of Siniulat z Whereby a 
r | Boſe rnfettment being Regiſtrat before a publick Inteftment, will be preferred 
thereto, albeit the date of the Publick Seafin be prior tothe date of the BoſeSeafin, 
TheReaſon whereof is, that the ſecurity of theſe who intend to purchaſs, or lend 
their Money, ſhould notdepend upon the dates of the Seaſinsaffecting their Au- 
thors Lands or AnnuaJrents 3 for theſe dates they can not know, until they ſee 
the Regiſters, ſeing Seaſins are only declared null, which are not regiſtrat with- 
inSixty days of their dates. And the Time and Order of their being inſert inthe 
Regiſters, did depend upon the Keepers of the ſeveral Regiſters, who fow their 
own profir, | keepedthe Regiſters open, without inſerting the Seaſins preſented 
KY tothem: So that it wasin thejr power, to take in Seafins, even though preſent- 
"0d after the threeſcore days, and might inſert theſamein the Regiſter, as preſent- 
ed within the threeſcore days : 80 that while that power continutd, no Purchaf= 
ror Creditor could be ſecure, if they did not delay their Bargains eill the Regi- 


Rers were filled up, which oft-times was forthe ſpace of many Months. - 
22+; This Scatute doth not take-off 4U difference between Pablick and Boſe Tnfſeſt- 
"ents: For Infefſtmentsare called Beſe, not from the preſumption of Simulation 
bythe latency. chereof, but becauſe /nfeftments holden Ofthe Diſponers Superior 
-#e Higher and nearer the Jnfeftments holden of the King, than the Infefitents 
"tolden Of the Di/poner 5 Theſe being Lower, Baſer, and Fiber from lnfeftments 
| holden of the King, which are the only. Noble [nfeftments, and in reſpeR of 
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= were prior. in d; ate, unleſs. there Wada me ſeat PolfeMon, Or Adion For! 

Poſſeltion; oil this joopgraeth anTo fefetiene holden Of <h&'Dz er; was! 

a Baſe Infeftment, and yet an Iofefemeht upd that Ame Patchaſers ation: | 
holden of kis Author, is acco eee per afeftinent, and fo more Noble thay 

the TAX Ana immediat Author, ** -** 

Albeit the Ra ear wa of Latency and Simulation'of Tulwent) holden % 
the Diſpener, ;be taken away 1 Wn Je coming, by this Srarute; .Yet the 'Excepe 1 
tion of Simulatign, as being to the  behove'vi bad Diſponer," 4s rior taken away! 
but only, the Freſumption that It i3 ſo* 7 pra of Poſſeſſion.” But" the being to! 
the behove of tener or any other perſon,” may be proven by Writ, or byi 
the Oath of the perſon infeft, and. evert by pregndnt Preſumptions ariſing, ang 
inferred from mareers of FaQ, by Writ,* Oath, bt ſomerimes by Witneſſes "ry 
chongſt whieh, the Diſponers ti itt Poſſeſſion), eſpecially if hehave con. 
ky: long, per bis Di poſition, 4 ing the moſt | 2.77 Evidences: 'of * ; 

ation or Tryft. -' ; 

ETh There was FY Third Fiatubdp Fo: theLotds, and paſt in Partiemenry bo. 
preyent, the,i pinoogyemueney b the Re egiſters © open," and fo" being in ch& 

power of the KeEpe FT ; theres ® hvebewiole toll Mn and-benefite*of that 

lent Sx Sapvic for Gaerat off oP ins, that tnighraffe@ Lands >-For whieh 
oo there Site 2, FOX [int tie ot Repalations) Park: n6pa ,* appointing" the | 
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' {he Write, on which they infift for probation of the poines admitted to pro 
pation, by the Payer Aung and ofthe Teſtimonies of the particular 
 Witneffes, and of rhe words inthefe Teſtimonies, and to-make 2 Minut thereof 
in Writ; and'that according as the Cauſe ftands inthe Roll of Concluded Caue 
fes, and are ready to be Adviſed.” Which Auditors, are to put the ſame ina 
Minurt, to be read in preſence of the Parties and Advocats, before the Con- 
"cluded Caufe be Adviſed 5 whereby Concluded Cauſes might be the more ſpeedi- 
ty diſpatched. But this AR doth not extend to «AFs before Anſwer, where» 
by, Becauſe the alledgeances of Parries,are contrary in Matter of FaR,(ſo that two 
fingle Witneſſes might carry the Cauſe, which might be of great inconvenience) 
Therefore the Lords in theſe Caſes, - allow either- Party, to adduce fuch a num- 
ber of Witneffes, for proving ſuch Points of Fat, as the Lords appoint to be 
. Inſert in the AQ - andtherefore ſuch ' AQts are not properly Concluded' Cauſer, 
and fo ought not to be in that Roll z becauſe not only the Probation, but the 
Relevancy is undetermined, and muſt be Diſpute before it be determined : For 
though there be ſome arguing in the aRy yet more ought not to be excluded, 
after: the Probation adduced for the Matter of FaQ, | 
'' V. The Lords did alfo prepare anvther AR, as to the manner of Signing of 
Interloquitors by the Chancellor, or Preſident. And that in ReſpeR, thac 
the Clerks did draw Interloquitors, as they conceived they were paſt by the 
Lorgs, which could not be read immediatly after they were written, and ad- 
juſted to what was truely done, without giving a great hinderance to the dif. 
patch of Interloquitors, Therefore they were read to the Chancellor, or Prefi- 
dent, daily after the EZords parted: And becauſe the Clerks fometimes miſtook 
what paſt, ſeeing they got no Informations before, as the Lords did z there was 
a neceſſity to adjuſt the Minuts to the Interloquitors, as they verbally paſt 
whereby there behoved ſeveral times to be alterations of the Minuts, as the 
lerks had firſt drawn them) Therefore the Lords reſolved to ſtay together, af 
ter the Lawyers and others were parted, till they (ſhould jointly adjuſt che Mi- 
nuts, and put them in wwnde, This wasſo far enlarged by an AR of Parlia- 
ment,that all Interloquitors to be Signed by the Chancellor or Preſident, are 
ordained' topaſs in this manner, vis. That the Queſtion to be voted, ſhall be 
drawn and read, and agreed to by the Lords before it be voted - and the Inter= 
loquitor to be paſt thereupon, is to be written on a Paper apart, to be adjuſted 
by the Zords, and then tranſcribed'on the Proceſs : and that either immediatly, 
as the Interloquitors paſs, or thereafter, when the Lords are {itting in Judg- 
ment. By this AR, the Lords will be obliged to attend, till the [nterloquitors 
be adjufted and tranſcribed onthe Proceſs, after the Advocats and Parties are 
diſmiſt ; and Interloquitors cannot be reported the day they are made + which 
bath this advantage, that if any thing be repreſented for altering the ſame, it 
may be more conveniently conſidered before pronuncing, than afterz and will 
allo have this advantage, that in ReduQiions, there will appear no deletions, or 
lnterlining of Interloquitors, and they will all remain fixed upon the Proceſs. 
VI. There are two other Ads in relation to the Seffion, paſt in the ſame Sel- 
' fion of Parliament, which were not prepared by the Lords, but by the Commit- 
tee of ſecurity, The one relates to Reports, and the other to the hearing and 
edvifing Proceſles in the Inmer-houſe, 
he AR concerning Reports is tothis Effe&, that in all Diſputs taken to In. 
 terloquitor, tobe reported in preſence ofthe Lords, the Advocats for either Par 
ty, muſt ſet down their Alledgeances, and Sign the ſame and likewiſe, the Re- 
porter muſt Sign the whole. The certification in the AR is, That the Advyocat | 
| wWhorefuſes to attend, and prepare the Report, ſhall be excluded the houſe for a 
' Month : for he thar infiſts, will not fail to attend 3; and if be do not iolift,, there 
Gn be no Report. | x" 
1; This && will put the Lords toa _—_— of more pains then formerly Kee 
| P93 NOD - | 'ere 
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were at;For then the Parfuers Advocat,hadithe fight ofche Minuts ofthe Diſpute, 


and'of the Imerloquitor of the Ordinar, ifany; were-: (For if the ,G Ir ap- 
prehend the Point to bedubious, the Minuts bear, that be will give the Lords en. 
ſwer : but if be givehisown Interloquitor, then upon configning of anAwend. 
be muſt alſo give the Lords e»)wer, unleſsthe Alledgeance be evidently im 
| tinent, and yet the Party may repreſent the ſame by Bill to the Lords, it he 
E think fit ) And after the Purſuers Advocat had peruſed and adjuſted the Mi. 
nuts, as he pretended he had, then the Defenders Advocats did the like; and if 
they differed in the Pointsto be reported;the Ordinar behooved to adjuft the 
_ ſame,which did much delay Reports - and the Minuts were frequently indiſtin& 
and largesfor either Party related the Caſe,and repreſented the Merits or Favour 
of it, before they came to a formal and diftin& Point to-be determined, yea, 
they related moſt otthe Diſpute which was at the Barr, whereas they ought only 


muſt intimat a Dyet when the Advocates may attend him, to adjuſt the Minuty, 
either inthe Houſe in an Afternoon, or at his Chamber. And cherefore the 
Clerks in the Outer-houſe ought not to write on the Proceſs, but on a Paper 
#part, untill the Points to be reported be adjuſted. And the Ordinar ought to 
cauſe ſet down the formal Pointsthat are to be determined, ina larger CharaGer, 
and to cauſe expreſs them in the Terws of Law, ſpecially, and not in the geyerg! 
Terms of Alledgeance, and ſet them in the due Order the Law requires. 


the diſpatch of Juſtice, and to the obtaining of diſtin& Interloquitors. As 1, 
If there be any Deciinetor, proponed ofany probability z the Ordinar ſhould go 
no further, till that Declinator be determined. 2, If other Dilators be pro. 
poned, there can be no recourſe to Declinators f for primas ai7ius Judicii eff 
Judicis approbatorirs, The Order of proponing Dilators,is, firff, againſt the 
form of the Executions: for if theſe be not conform to Law, it is in vain to en- 
rer upon the Cauſe, And fince Executions muſt be figned by the Executer and 
Witneſſes, which ought to be recently, that it may not depend upon their me- 
mory ex Intervaſlo, there can be no altering or mending of the Executions, as 
was ordinary , before, when the Advocats uſed to mend the Executions at the 
Barr, andoffered to abide by the verity thereof, as amended s which was then 
received, but cannot now be admitted, And if the Defender paſs over any de- 
fe& or informality in the Executions, and proceed to any other Dilator or Per« 
emptor, he cannot Return to quarrel the Executions,nor will it be a nullity of the 
Deecreet or AR,in the ſecond Inſtance. 3. The next Dilator in order, is upon the 
Title of the Purſuer, or of the Defender, And albeit the Ordinar allow the 
Parties to relate the Caſe, and the merits of it on both fides, before they come to 
this defence; yet in the Minuts, nothing thereof ſhould be mentioned : for the 
Reporter hath read the Proceſs, when he reports the ſame, and relates ſummarly 
the Contents thereof, and the Pointsinfiſted on, which he muſt now do in pre- 
fence of Parties and Advocats. 4, The next Dilator, is upon the concurſe of 


preſt intheſe Terms, «ll Parties baving Intereſt are not called. 5. The next Dila- 
tor-defence, is the Competency of the Proceſs : for many Caſes may be Relevant 
in one Proceſs, that will not be Competent in another. And therefore it is im- 
proper to diſpute the Relevancy, if there be any 0bje#ion againſt the Competency: 
fo that if any Objections againſt the Relevancy be proponed, there is no place 
to Return to the Competency, 6. The laſt Dilatoy defence, is the Irrelevency, 
G_ it be of the Lybel, or of the Reaſons of Suſpenſion, ReduRion, or Pre- 
rence, 
| This defence of Irrelevency is but a D3lator, albeit it may aſſoilzie from that In- 
ſtance , and it hath the effe& of a peremptor Defence, when the other Party 
hath no other legal mean, to attain the Concluſion propoſed. 


to have inſiſted in the Points at Interloquitor. But by this AR, the Ordinar 


Theſe ſpecial Terms of Law, and the Order thereof, conduce exceedingly to 


Parties neceſſar to be called, if any of theſe be not called : which uſes to beex-_ 
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WW... AU theſe Dilator defences, ought to be Minuted and Reporfedin the Order and 

Te ws of Law ; and the Reafons ſubjoyned to eachof them ſeverallyz And all 

"the Points Reported, ought to have their number expreſt, by numeral Figures, 

whereby the Clerks in ſtating the Queſtion, need not reſume the words, but 

Hate it thus, whether ſuch. « Point, being in the 1ſt, 2d, 3d. Defence, &c: ſhould 
he Juitained or Repelled ? And then the. Interloquitor wouff follow clearly, 7 be 
Lords ſuitain or Repel the 1ſt, 24, 3d. Defence, &c, - | 
"" Iatheſe Dilator defences, there is nothingin Fa# offered to be proven: for 

they are all ObjeFions, and not Exceptions; and therefore there ought to be no 
Replyes,albcir there may be many mutual Anſwers, arguing the Point of Law. 

And none of theſe Dilatory defences are to be admitted;unleſs they be 1n57antly 
verified. And the order of Diſcuſſing doth neceſfarily require, that after any 
Peremptor defence proponed, there can be no Recourſe to Dilators : neither can 
Dilators be ſpun out in length to make delay ; but after the firſt Interloquitor 
ppon Dilators, none will be admitted, but thoſe which are proponed at the next 
calling, : 
uf 1 Dilator be proponed Peremptorid,that is, ſo as if the Proponer fail in the 
Probation, he loſes the Cauſe 3 then it ceaſes to be of the naturs of a Dilator, 
and becomes a Peremptor, as if he offer to improve the Executions Peremwptoyie. 

- The next kind of Defences, are theſe which are called Perewptor Defences ; 
becauſe they Eleid the Lybel, though it be Competent, RElewant, and orderly 
proceeded, Peremptor Defences, do always conliſt in Points inſtruQed, by 
Writs produced, or offered to be proven by ſuch Probation as the Law requires, 
inſuch Matters of FaR 3 and therefore in Minuts and Reports, the Peremptors 

ought to be diſtinAly expreſ}, by larger CharaGers. 

| Whence the Diſputeariſes, Firſt, whether thoſe Matters of Fa& be compe- 

tent by way of Exception,or only by Reduction and Declarator? And next, whe- 
| ther they be Releyant to Eleid the Lybel, or the reaſon of Suſpenſion, or of Re- 
| BM duction, or of Preference £ But the Anſwers made to the Exceptions, oughe 

, BE notto be termed Replzes : for they are only Obje&ions againſt the Exceptions ; 

| But Replies are Matters of Fad, eleiding the Defence, in the ſame way as the De- 

| fence elides the Lybel, gc. And the like Obje&ions are againſt the Compee 
| tency or Relevancy of the Replies, as were againſt the Exceptions, and they are 
but half d»plys, albeit they be Anſwers to the Replys 3 but the Duplys are Mat- 

' ters of Fad, for eleiding the Replys: ſothat both the Replys and Duplys, muſt 
either be inſtruted by the Writs produced, or Terms muſt be affigned to ei- 
ther or both Parties, as the Matter does require, And ſo in Minuts and Re- 
orts, the Replys and Duplys ſhould be expreſt in larger CharaFers, and the 

WT nerit binc inde, for and againſt them, ſhould be ſubjoyned to each of them 

ſeverally - and if they be more in number,they (bould be expreſt by Numeral fi. 

gures 3 whereby the Clerks in ſtating the Queſtions, need not repeat the words, 
but only ſay whether ſuch an exception be competent and relevant in the manner of 

f I Probation offered, or not > Whereupon the Interloquitor muſt be, that the Lords 

- || fſtain: the Exception,or Repel the ſame : and if the Exception be ſuſtained, thenthe 

- | Reporter proceeds to the Reply 5 and if the Reply be ſuſtained,to the Duply, 

t || &c: whereinthe Queſtions and the Interloquitors areto be in the like Terms- 

bs The Reporter may moſt conveniently,and with leaſt ground of Suſpition,cauſe 

+ | the Clerks read the Exceptions in order, and fo the Replys and Duplys, &c. 

| But there is no neceſſity of reading the ObjeFions and Arguments, but only to re- 

9, | pratthe ſumm of them ; ſeeing the Enlargements thereof, may be communicat 

x» | to the Lords by their Informations, putin their Boxes the night before the 

Report is made. 

j- VII. The other AR of this laſt Seffion of Parliament, ordains all Reports, 

ind all Bills, and the written Anſwers thereof, to be reaſoned and determined 

with Oper: Doors, and likeways —_ in preſentla, tobe with Oper mo : 
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| fent, when the Lords are Arguing and Voting. ape | 
This is a great alteration from the 66. Article of theToftitution of the Coledge of 


Foſtice,inſtitute by K.Femes 5. Anno 153 7.Ocdaining, that Advocats ſhall Remoye 


with the Parties, afteg diſputing their Matters at the Barr,and re-enter again, a 


the giving and pronuncing of the Interloquitors. Yet the Statute hears, that 
none may ſpeak, whether Procurators, or Parties, otherways they are to be 
ſent preſently to Priſon. PE ER | 

This AR will make the Lords more lyable tothe Irritation and Malice of Pax. 
ties, when they hear them Reaſon and Vote againſt their Intereſt ; and eſpec. 
ally inthe moſt dubious Caſes,in apicib#s Juris, wherein Parties can leaſt know 
what is according to Law 3 and when their Advocats will extend their Abjili. 
ties and Eloquence for their Clients, which will hardly ſuit the prefervida Sg. 
forum ingenia, For albeit formerly, the Reaſonings and Votings of the Lordy, 
in ſo great a Judicature,. and ſo many Attendants, cou]d be no ſecrets, and 
often were miſrepreſented 3 Yet the Parties were then calm, and had no cer- 
tain Evidence 8hat theſe Reports were true: But when they are at the Barr,they 
will be in much more certainty and fervor, which may make their grudges tick 
the deeper, and laſt the longer. But there will bemuch leſs Reaſoning amongſt 
the Lords, than behoved to be formerly z and their Prudence and Generoſiy, 
will oblidge them to forbear all heats in Reaſoning. | = 

Theſe two Adts may foreſflow the diſpatch of Juſtice 3 but what 1s thereby 
diſpatched, will be much more diſtin and clear, than before. | 

It was the moſt ordinar complaint of Advocats, that the Lordsgave them not 
diſtin& Interloquitors, to all their Alledgeances, and thence they multiplied 


Bills, eſpecially upon pretence, that ſuch Points as were propoſed, had not been | 


noticed by the Lords, but had paſt, without ſpecial Conſideration. And next, 
that the Influence of Reporters was too great, and that though Parties ſound 
themſclves thereby lzſed, yet the Lords were unwilling to remit the Cauſe re. 
ported by one Lord to another. And albeit the Lords did both by word, and 
by As of Sedernnt, urge the Lawyers to propone their Defences, and eſpeci- 
ally their Exceptions, Replys and Duplys, diſtinly and ſeverally, with diffe- 
rent. CharaFers; yet they could never obtain the ſame fromthe moſt part of them, 
But when they complained*by their Bills, they propoſed to the Lordsa number 
of Queſtions, but not in the Terms and Order of Law, which is abſolutly necef- 
ſar, in a formal legal debate. 
But now they have no ground to ſuſpe& the Influence of Reporters, if they 
follow the Terms of Law, and order propoſed,all being Read and Reportedin 
their Preſence ; which ifthey do, they will certainly receive diſtin Interloqui- 
tors, Point by Point: which before could not be done, through their own 
faulr, when their Diſputs were in a maſs of Law and FaQ, out of which the 


Lords behoved to pitch upon theſe Points wbich they thought of importance, 


and requilit to be determined, and gave laterloquitors as to theſe 3 but as to the | 
reſt, they were underſtood as Repeled, or Unneceſſar to be Reſolved, 
Thedifficulty is greater as to Diſputse 3» preſentia, and the Deciſions thereon: 
For formerly the Pleaders were often ſo large, that they could hardly make 
a Cloſe, but by the hour : for if they had diſpute every Point a-part,and had 
been removed, they would have ſo much enlarged on each Point, that thereby, 
and by the loſs of time in removing them and the Croud, there could not have 
been (o much diſpatched in a Month, as was ordinarily diſpatched in a Week i 
and therefore the Lords behoved to let them ſay all they would, before the 
gave their Interloquitor to any Point. And after all, they did ordinarily preſs 
for Liberty, to _ before Interloquitor, when the Diſpute at the Barr was 
forgat, and the Lords were neceſfitat to hear the ſame Reported by the Chancel- 


log or Preſident, and to chooſs out the Points that were ro be determined, as 


fo that the Parties and their Advocats, and all others that pleaſe; may be pre- F 
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"The Method they: which " Wig wilt be moſt convenient and requiſſe with patbert 
| Ty in dilcyſfng Cauſes. in.preſortia;. occurs.in two diffetent Cafes; For firf, 
th wa Lordsupon, Reports; *pppoint the whole cauſe ro be difpure 10 


r preſence, and inrolled in-the loner-HoafeiR oll, according tothe date of 
at ren an And next, ſometimes they 40 not find it neceſſar:tf6 Remit 
whole Cauſe to the Roll althe [nger-houſe, ? 'but find-only One ſingle Point 
» jure difficult, and not clear by: Law. or Cuſthm; and therefore neceſfir to be 
ared upon fall debate, as a leading} Caſe (and when that Point is detertmined, 
y.leave it tothe Ordinar to goon jnehe refiYJAnd for that end&the Lords appoint 
e Pleaders to be Ready againſt the next day}: or the day after it, coplead that 
oint, and that, immediatly after the diſcuſſing», of. that - Cauſe in the Ordinar 
oll, which was not ended when that Report. was made-- for when the” Poine is 
Fernitred toa longer day; ſevera]-ſonch Points fall on the ſame day, or all the 
ties are, not ready, which puts the Point out: of the Pleaders minds; There 
2 be nomore then onefiogle Diſpute this wayz' ; which- breeds no uncertain at- 
er jig ſeeing the Cauſe-was then Ape: in we .Qurer- houſe, where all Par- 
ntereſts are attended. 
' But when'a whole Cauſe comes wo ;he Fa ine. ' preſentih, the Chancellor or 
*: ya mult keep the.Pleaders.to-the Terms of: Law and: Order, before ex- 
reſt ; and. muſt not let.them enlarge upon'Dilatbys, but after the frlk Dilaror 
opos'd 4 argued by. the 7leaders, muſtftop them. And then, if-i his Opi» 
jon on the Di ator be not ſuſtainable, he muſt asf, if any of the Lord: be" for ſuſtairs.. 
bn that Dilator, in order as they argto be proponed? and..if: none of the Lords 
inſwer, -itis thence Evident, that none of them are for ſuſtaining of it #''and (6 
the Clerk baving written, Repells the firſt Dilator, the Chancellor of Preſident 
p NUnces, the Lords repel the firit Diletor. But.it the Chancellor or Preſidents 
pinion be, that the Dilator isto be ſyſtained,. then he: asks.the Lords, if thert 
any for Repelling this Nilator ?. And. if none anſiyer, all are nnderſtood: to ac% 
F100 and he propunces the [aterloquitor, The Lords ſuitain the Dilator, and 
the Cape | is diſmiſt,, And though one of the. Lords he of different Judgment 
* he be not ſeconded by another,' the Point js (till Suſtained or Repelled as 
Bug, if. two. concurr in. one' Opinion, contrare:to the Npinion'of the 
Gancchr or Preſident, prefiding for the time then the Point comes to 4 
Vote. And, 1Jators will ictdom require a new [Reaſoning among the Lords, bae 
ey will reſt on the}, Reaſonings: of-the- Advocars, .»2nd fo give their Vorts: 
fame was the Cuſtow, when the Doors were cloſs; And it is the Qtfſtom rt 
on whatſoever, thar except twoat-leaſt, be: of a-different Opinion 
bim that pref! des, bis Qpinion-prevails without a Yow's or r otherwuyy,” 'no' 


; adicature were able' to make any __ 
o Tf the Dilator be TE 
2 
)& 
Ve 
ki 
E ig be At, which: wept be read's' :otherways "he muſk | 
els FH ofL aw lay, ; abſolvitor, becauſe I offer to prove this. era Prieption 
Nas » by. rit, Qath\of Party, | Notoriety / of | Prefamprion? 4d' he 
el- | Ret, to:adduce NUnY to confirin bis Exception} el a | 
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tion, -but propones a Reply intheſe Terts; The exception ovyht td be veprit dh, 
. reaſon of this Reply, inſtraZed by Writ produced, and the Ctaiſes Wetbbf th&HkÞa, 
.. or otherways that he offer to prove the ſaine;/ and eoBdtſeent on #iCihatineP be 
: Probation , in chat caſe, the Purſuer is not'to give 'Reiſoristo coir ig Re. 
ply, rill be hear whether the Defenders Advocat contraverts th Reſt vitt 
« thereof, of propones a Duply3' in which Caſe, if he _ tie-a 'Db 
-and the Purſuer contravert not the Relevancy thereof, the DifpatEtderide@?*a 
_ the Lords will not contraverr, where the Parties Advocits do -adt* cotitraVir, 
Oaly as to the Probation, if the Defence preſuppoſe'the verity*of che Eyb; 


YL), 


and the Reply the verity of the Defence, 'and the Duply, rhe verlty of the h 
ply 3 chen'the Term is affigned, only to prove the Duply : Butif theevte) 
do not preſuppole the verity ofthe Lybel, either as to the Matter} Qi 
or Quality ; then the Term mult be afſigried to the: Purſuer,- to prove” 
- Point ofhis Lybel, and to the Defender, to prove that part of bd 
 liding the ſame. But-if the Reply do not preſuppole the verity of tRe fey 
nor the Duply the verity of the:Reply g then the Term isto be #liftied: ts" 
| Purſuery- to prove his Lybel and Reply, and to the Defender, to prove” 
Defence. and Duply. - \ 1 | rn 2 
But if the Purſuer contravert the Relevancy of the Defence, ttien either fide 
muſt be allowed  competent-time, to argue whither the (ame bY Retevant & 
not, and then muſt: beſſtoped by him who preſides, who if he be of fob 
the Defence is Relevant, wuſt move the Queſtion to rhe” Lords, © if a#y be or 
repelling the Defences. And'if two ofthe Lordsdo' norconcutt' r Repel! 
it, he gives the Iciterloquitor, that the Lords "gn 'the Bxceptivh: - Bat if 
ſhall apprebend, that the Diſpute hath not cleared; whether rhe Fxcepriot 
Relevant or not 3 in that caſe he will not' proporte the Queſtion to the ,Lor 
whether or nothe ſame'it clear? But will difire the Lordy'to ſpeak” to the poin 
and after-they have ſo done, if. there be. diverſity of Judgments, hewitt bY eto 
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But whether the Exception be ſuſtained or repelled, 'the Defender. may 'pros NN 4 
pone more Exceptions, tobe diſcuſt in the ſame manner as the firff, And.iolike || Þ 
manner,; the Purſuer 'in his Replys, and the Defender in his Daply's: Anc 7 
more of theſe be proponed, it muſt be with numeral figures, that >e Queſtion F 
may be ſummarly ſtated and voted. A 354-84 _e” © 0 
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LI *Rogfonr to thiſe Points Teverally. © The Points agreed upon to be heard; muſt 
" BE befer down on'the Bill as an Interloquitos, and figned as other Tnterlequitors. 
' BF the Lords find any Point in the Bill noxtobe Competent and Relevant, of al-. 
dy determined; the [nterloquitor will then be, That the Lords refuſe the de- 
*freof the Bill, as not Corpetent or Relevant, or as already determined, 
2 Bytheſe means, Billgvill notbe infertin Decreets, but only the Diſpute upon 
Zthe Points Remitted to be heard g unleſs the Bill be wholly refuſed, 1g which. 
iCale, it may be inſert in the Decreetz Orif it be paſt of courſe in matters No- 
our, . and require not an anſwer, it 'may alio be infere, Bur the Lords way ap- 
point all impertinent &cfl-Ajons in Bills, to be delet, when they are read. 
” Tfany In:erloquiror written on the Proceſs, be recalled, The laſt Interfoquis 
tor ought only to be jnſert in the Decreet. 9 | 
| | © 1 fſeeno ground of doubt, burtthis Order of diſcufling Cauſes upon Diſpute; 
; || in preſence of the Lords, or by Report, was always moſt expedient: But now 
t | - after theſe late Starntes of Parliament, it is abſolutly neceſſar : Otherwiſe it 
- | "were "impoſſible for one Judicatures to decide and determine all civil Cauſes, 
'which uſe rocome befote the Seffion. For if every Alledgiancein point of FaQ, 
'or Law, wherein Pleaders differ, muſt come-to a Vote, by the concurſe of two 
"Lords deſiring a Vote, and the ſtate: of the Qneftion for that Vote, muſt firſt be 2 
"written by the Clerk i# aw1:do, and read and acquieſced in by the Lords (whiere- «A 
"by the difference not only in the wetter, butalſo in the Fording may come'to a '2 
"new Vote ) It will then be obvious, low lictle Diſpatch can be made upon the 
""forefaids Points, unlefs they be diſtinfly and orderly proponed by the Pleaders: 
"And by this the Lords can have no occaſion'to differ on the ſtate of the Queſti- 
-pn, unleſs itbe as to the Order of diſcuſling: For tbe - Pleaders are to propoſe -. 
the Points of Procets, which they may till reform, as they find themſelves 
* Rraitned by the Debate, till it come tothe Vote, and are not obliged to ſtick at 
"the more indigefted Points, aethey were firſt propoſed. | 
© And therefore the Pleaders ought not toinfiſt for having a Vote on every Point 
'of Law or FaF, wherein they differ; But only upon theſe Points, which are the 
orer Points of Proceſs, which being determined by a Vote, will either give a. 
*Decreet, or an A#aſfigning a Term for Probation + As if the Point to be de- 
"termined, be a Diletorz If it be ſaſtgined, the [nf7enceis ended, unleſs a new 
*Dilator or Feremptor be proponed: And in the ſamemanner, if a peremptor 
"Exception be proponed; And if in anſwerthbereto, an Obje&ion be proponed a- 
gain the competency of that Exception / which comprehends the Order of 
proponiang ) if that Obje&ion be repelled, the Excipient muſt have Abſolvitor, 
"if he inftantly verifie, or muſt have a Term to prove,andſoin theReply orDuply: 
For there is always an E K G Oexpreft or implyed,for obtaining a final Sentence, 
"ora Term:And nothing elſe ſhould be voted, except upon Bills for expedients in 
"Probation. | 
© - Fhe Order by which Cauſes are now to be diſcufſt and determined, doth not 
* only require that Declinetors ſhould not be proponed after Dilators, nor Dilators _ © 
"after Pereavptors,nor cither out of their juſt Order, and that Dilators ſhould be _ 
. proponed before the ſecond Votez But likewaye require that all ObjeZions a- 
"gainft the Competency or Relevancy of Exceptions, Replyes or Duplzes, ſhould be - © 
'proponed before the ſecond Vore as to ſuch 0bjeRions. Otherways Fleaders _ 
"way multiply objeRions, till theie Inventions be exhauſted : And if they ſhonld = 
rrayea diſtin Interloquitor to each of them ſeverally, what diſpatch in Juſtice 
«could be expe&ed f And therefore there ſhould be no Numer! Letters as'to 
$ Declinators, Dilators, or ObjeFions; But the Lords may determine them with 
| " oneor more Votes as they pleaſe. None of theſe things claſh with the late 'Sta- 
| kutes, bur rather arc neceſsary Conſequences thence ariſing» * 8:48 
VII. This Method of diſcuſſing, being very clear and plain as to ordiner Aﬀti- . 
"Ons ; It remains to be confidereds what difference there may be in diſcuſlingof 
"Ll dwerationr, Suſpenſions, RednFions 2” Competitions. 
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| + 1:8e Aato Advocations, the Concluſion thereof, . is, #0 Rewove- the. 
an incompetent, inter:ſied, or ſuſpeFed Judge, 18 the Loyd, or to another Judic, 
- and that upon the Keaſons Zybeled or Biked in Writ.- And all theſe Re 
mg have been proponed as Declinators before that Judge, but. being prop, 
before the Lords, they are as NuVities of what he hath done or ſhall do in tha 
_. Proceſs, and areto be diſcuſt as other Nullities: Which for the moſt part are 0h. 
JeGions agaibſt the FuriſdiZion and Authority of the JudFe, or againſt the Juſfic, 
. ofhis Interloquitors ; and therefore are diſcuſt as ObjeFions or Dilaetors, which 
| muſt be inflenily verified, in the Order and manner as hath been faid in Decling. 
tors, Dilators, or Objetions inordinar Aﬀtions. BONE: 4 
2+ What hath been ſaid of the manner of diſcuſſing ordinar Attions, will exfi- 
ly regulat the manner of diſcuſſing Suſpenſjons The Concluſion whereof, jz 
to ſuſpeng| the Execution and effetF of Decreets, either ſemply ( which hath the ef 
of a ReduQion of the Decreet) or in part qualificate or for « time; Andthy 
forthe Reaſons Lybeled or Biked in Writ: Which yer the ſuſpender may Limit, 
Qualiſy, or explain in the Diſpute, Theſe Reaſon of Suſpenſion are in effe& 
the Defences in the principal Cauſe, and the Suſpender is Rather Defender thap 
Purſuer, Forhethat hath Right to the Decreet, isin efic& Purſuer, and for Dj. 
ſtinQions ſake, is called Charger; And therefore he muſt repeat and infift in his 
Charge, before the Suſpender inſiſt in any Reaſon of Suſpenſion, ſo that the 
Cauſe is to be treated as Depending, during the Suſpenſion. And theretore.the 
Reaſons of Suſpenſion,arc either QbjeFions againſt the Citation, Titles, Intereſtzof 
Parties, Competency, or Relevancy of the Aion 3 Oragainſt the ſufticiencyof 
the Probation,or theNullities innot obſerving neceſlar Formalitics. All theſe areto 
bediſcuſt in the ſame way,as Dilators or ObjeRions in ordinar AtQtons, But if the 
Reaſons of Suſpenſion would have been proper Exceptions in the principal Cauſe, 
they are tobe diſcuſtin the ſame way as in ordinar Actions. Firff, By ObjeGiona 
= the Competency, That albeit the matter were intire,it would not be ſuſtained 
y way of Exception; Orif it would then be ſuſtained,it would not be now cw 
petent, becauſe it was competent and omitted in the firſt inftance z Or becauſeit 
| Is not Relevant. But if they be repelled, the Lords will ſuſtain the Reaſon, ug- 
les a Reply in FaRt beproponed; Which Reply, is ina Suſpenſion called an 46 
 ſwer tothe Reaſon, whichas a point of Proceſs is not every Anſwer, butan At 
E ſweriz Fa#o proven by the production, or in ſome Caſes to be provenatz 
-” Term; And therefore when the Chaiger Anſwers, tbat res eff Fudicaie ( the ame 
- - © Point being proponed in the principal Cauſe and repelled, or in another De- 
creet produced ) againſt this, it way be objeQed, that the Reaſon of Suſpenli- 
on is upon matter Emergent, or vew- come to kyowledge after the Decreet, which 
therefore cannot be excluded thereby. 4 
3. The Method of diſcuſſing Redu&ions, differcth according to the diven 
kinds of Reductions. For if it be a ReduQion of a Decreer, the Reducer is in ef 
fea Defender ; and be that bath Right to the Decreet craved tobe reduced, in- 
fiſts as Purſuer, for removing theſe grounds, which might annul his Decreet. 
It he call not for the grounds and Wearrands of the Decreet ( whether they be 
original Writs whereupon the Decreet proceeded, which parties do take np, or 
other Warrants which remain with the Clerks ) But only calls for Reduttion; of 
the Decreet, upon what appears from the ſame without the Farrand: ; Then 
there is nodifference between diſcuſſing a ReduQion and aSuſpenfion, but that 
2 Reducion doth not ſtop the Kxecution and effet of the Decrect* And there- 
fore in it, Terwvs are granted, generally, to prove the Reaſons of Reduction, 
and ſo the manner of diſcuſſing is alike in both, - But if any more than the De- 
creet be called ta be produced and Reduced; Thenthe Diſpute begins as to the 
Writs which the Defender is obliged to produce. | | 
And in diſcufling of the Production, there ſeldom occurreth any thing,” but 
0bjeioni againſt that Concluſion ofthe ReduRion calling for pronicn:oy gp 
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© IVrits Soin Reductions, all the ordinar Dilators are competent apainſt the CE 


" i jacion, the Titles, and the-not callipgF | 
2s tothe Competency, or againſt the Relevancy, which is only to be diſpute after 
*the ProduQion is cloſed: But theſe ObjeRions are peculiar to ReduQtions, 'that 
- when the Purſuer craves Certification contra nom produtFe, the Defencexare i 
ObjeRions againſt the Purſuers [ntereft, by the Titles he produces 3 As thathe 
þ i 7 crave Certification againſt no Writ, . but that againſt which there is a Reaſon 
Y of Reduction Lybeled ; Or that the Defender bath produced ſufficiently, to e&- 


fg. © which is but dilatori proponed, in dilcufiing the Produdtion, and if it be not 
ſuſtained, the Defender way make 8 further Production, and alledge the fate 


"y £ ProduQion. ; Ds = 
; When the Production is cloſed, the Purſuer then infifts in his Reaſons of Re- 
-4 | JuRtion, and it therebemore Reaſons, his Proceſs is articulatns LibeUns, and e> 
yery Reaſon muſt be diſcuſſed accordingly. And the Defender ought firſt to 
N.  propone his Defences againft the Zelevency of the Reaſons 3 And then his Exceps 
onsinſtruged or offered to be proven, and the Purſuer his ObjeCtions againſt the 
he | , Relevancy of the Exceptions,and then His Replyes, and the Defender his Obje- 
he 'Qjons, ec. againſt the Purſuers Replyes, and the Purſuer his Obje&ions, &c; 
of againſt the Defenders Duplyes,in the ſame manner as inordinar Ations, _.- 
of MY - 4 The manner of Diſcuffing Competitions of Right muſt be different, accord- 
| 'ipg to the divers waysthe Competition occurs. If1t occur by adouble poynding; 
he ©) raiſed at the inſtance of a Party, chat may be diſtreſſed or troubled, upon the 
fe, © different Rights of ſeveral Parties, Hemay cire them all to diſpute their Righes: 
' And inthe | 5? he is Qi], Purſuer, and may infiſt againſt any of the Parties he 


od = alleth, albeit the other Party ſhould not infiſt, ro the effet Abſolvitor may be 
#. | pronounced from any trouble upon that Righthe infiſts againſt » But if another , 
ie WY Competitor produce a prior or more Valid Right, the common Preſumption; 
n. il Frior Temporepotior jure, makes the Producer to be as Purſuer, both againſt the 


jy: I Zaiſcr of the Double Poynding, and againſt the Competitors. And this evites 
n- I be frequent altercations, what Party ſhould fit inſiſt, and ſo he propons bis 
Reaſon of Preference, whereof the Relevancy muſt be firſt diſcuft, and the ſeve- 


4 all be Kepelled, the Competitors muſtpropone upon their Rights by way of Ex- 
1 teption, yet the Terms they uſe, are, that wy;Right produced ought to be preferred ;- 
i WM Wheeein the firſt Rightia order of time gives the firſt Intereſt toinſkiſt » So them 
' if the ſecond Competitor in order of time, be preferred to the firſt 5 It is his in« 
en || tereſt eo igliſt, and ſo in order ill all the Competitors be diſcuſt. 6 
of. | |. If a Competitor of Rights ariſe from the different Parties called in the ſame Res 
1. | duction, The Purſuer being i» Libelo, may infiſt againſt any of the Parties who 
et, | werecitedg and have produced, as he pleaſeth, to Reduce that Parties Right, in 
be © fo far as prejudicial to the Purſuers Rightz And fohe may proceed againſt all 
or | the Parties called, producing ſeveral infubordinat Rights. But ifany ofthem ex< 
of © clnde the Purſuers Right, he isout efthe field : And yet the Competition pro-. 
reeds upon the feveral inſubordinat Rights, and the firſt Right in order of time, 
at Þ} bath intereſt toinſiſtagainſt the ſecond Right in order of time, and if he be pre« 
re- | ferred thereto, may proceed againſt the reſt in order of time, while he is notex-. 
duded by any other Right; Bur if he be excluded, he is out ofthe field, and he 
- | tharprevails inſiſts againſt the reſt, until all be diſcuſt, This is all requifit tobe 
he I known, for preventipg the Jangling of Parties, contending who ſhould infift and - 
© If befirſ beard. Wrath, EE. PRESS EE FR. 
ut - But ifthe Competition ariſe from Parties compearing for their Intereſt, and 
> || producing Titles 3 Then the Queſtion.comes tobe, , whether he produces ſufft 
ts. | fear Title to give him Intereſt to defend or Compet ? And thence frequently ' 
ariſes a Competition of Rights, In w_ Caſe; the Purfuer in the Proceſs, ought 
| y to 


pl 


Parties neceſſar to be called 3 But nothing - 


clude all bis Titles produced, having produced a Right anterior to all his Titles, 


Jl | npon it, but becannot delay the Certification upon any further than the ſecond 


tl ObjeRions againſt the ſame, muſt either be ſuſtained or Repelled: Andif 
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to be firſt heard, -and may iofiſt againſt avy of the Parties called, or compearing I 


cording to the anteriority of the Rights produced. If the Proceſs whereon the 
| Competitionariſeth, be a Reduction , The Purſuer muſt proceed differently a. 
gainſt the Parties Called, and the Parties Adwitted for their Intereſts, For the 
Partie Cafed can make yſe of no Right, againſt which Certification is admitted, 
asto the Purſuer in the Reduttion and Obrainer of the Certification; But he 
may propone upon apy Right againft the Parties compearing for their Intereſt, 
for preferring him to them : For albeit the Purſuer hath prevailed againſt him by 
the Certification, yet if any compearing for their Intereſts be preferred to the - .. 
Purſuer,he who is excluded by theCertification,may foundupon anyRight again 
him that prevails, becauſc theCertification-was only in favours of thePurſuet of the 
ReduRion.7f the Competitors be many, the Comp-tion 1s remitted to an auditor 
The Reaſon why Parties are Admitied tor their Intereſts, tho they be'not cal: 
led, is, to prevent Pleas and the unneceſ]ar multiplication of Proceſſes ; And 
therefore it is rot ſufficient to exclude an intereft, to offer to Reſerve it to ano- 
ther Proceſs, But the . Party muſt be admitted, aad may 1nfift in the Proceſs, as 
if it had been raiſed at his Inſtance, and ſhould get Terms thereupon to prove, noe - 
only asa Defender, butasa Purſuer. | 
IX. Seing by the above-mentioned AQ, it is peremptorly Statute under a high 
Penalty, That in all Points to be voted by the Lords of Seſſion hereafter the Pueſtiog 
being ftated ſhall. be firſt written by the Clerkin mundo, as it ſhall be agreed to by 
the Lords, and reed immediaily before they go tothe Vote, It is evident how great 
weight is laid upon the ſtating of the Vote, which if it be not clear and ſhort, it 
will. exceedingly retard the diſpatch of Cauſes ? * And therefore if the point in 
Diſpute be clear.in Law, whether it be Dilator or Petemptor, The Chancefor or 
Preſident may. ask the Lords, whether any of them be for ſuſtaining it ? And if none 
- anſwer may, RepeFit. ® Or be may ask, if any of theme be for repeling it? And if 
none anſwer; may ſuſt«in it, without neceſſity to write the ſtate of the Queſtion, ' 
W bich. is only to be done in caſe the matter come to a Vote. But if he appre- 
bend the pong, propoſed to be dubious, -he ought to move the. Lords to ſpeak 
to it, that it may appear whether they be'unanimous in it, or not. 

.Butif the Diſpute be upon the Relewarcy or Competency of the Libel, or upon. ' 
the Relevancy or Competency of the Exception, Reply or Duply 3 which can 
only conſiſt in. matters of Fatt, Preſumed, Inſtruced, or offered to be proven ;' 
In-that caſe: the Queſtion may moſt conveniently be, Suitain the Lybel oy not? 
ſuitainor Repell the Exception, Reply, or Duply &c. | 
- . Butinall Queſtions concerning the Competescy or Relevancy of Exceptions, Re- 

plyes or Duplyes, ec. The queſtion propoſed,wuſt bear the kind of the Point Proe 
| poſed, whether it be Exception, Reply, or Duply, &c. Or ifthe Diſpute be up- 

on a Reaſon of Suſpenfton, the Terms may be, whether the anſwer in 

FaQo #0 the Reaſon, or the Reply in fatto areto be ſuſtained or repelled? But if the 

Diſpute be in a ReduQionor Competition, the Rea/oz7 are parts of the Libel, and 

the Defences i: fa7o are proper Exceptions, and likewiſe the Replyes, and Du- 
. plyes, and may inthe ſame way be putto the vote, as in ordinar ARions, 

-In this way there can be no occaſion of difference among the Lords, conceen- 
ing the ſtating ofthe queſtion: Seing it doth only relate to the Points as prog 
ed by. the Pleaders, expreſſing nothing particularly, but the ſpecial 
"Lind of the Alleadgeance - For ſeing Judges ought to proceed ſecundum allegate, 
. the Pleaders ſhould have liberty to frame their own Alledgeances, expreſſing the 

ſeveral kinds of them. | * | | 
* - ThisMethod for the Inner-bouſe, will likewiſe be a Rule for the Outter-houſe; 
- that every point to be reported be ſet down in the Minuts, in the due Order, 
"and as the ſame is proponcd, leaving a diftance betweenevery Point, for writing 


. © therein the ſtate of the Queſtion, and the Interloquitor, TY 


» oy 


| for his Intereſt, till 'he be excluded z And then the: Competition proceeds ac. © : 
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| x. Albeitby the 20th at of the ſawelaſt Seſſion of Parliament, Advocats are 
aliyred to male their Allodgrancee aotbeythink $11. Ie. lnparrs ante; MW be - 
longs.to them to form the matter, but il] they muſt keep the Terms and Order of 
Law, |Expreſling the ſeveral kinds of their Altedgeances. [Neither ſh6uld they 
be permitted to Repeat the matter of fac, which in the Libel and Charge, at 
the adjuſtingof the Minuts. But they ſhould have liberty to argue ſhortly what 
they have ta ſay, in which they may make Anfivers hivc inde, ſeveral times be- 
forethe Clerk write any thing : And then the Subſtance of what they have 'ar- 
_gued, muſt bebrictly diRattorhe Clerk 3 firſt by the Defender or Suſpender, 
obviating whatio the verbal reaſoning the Purſuer or Chargers Advacats ſaid; 
who then may diRat their Anſwers to the Defences, and rheir Reaſons for the 
ſame feverally, fo as they think they may take off the Purſuers Obje&tions or Re- 
plyes againſt the ſame. If this Order be not followed, the diftating of matty mu» 
tuat Anſwers, will make the Minuts fo large, that it will take up moretime in 
adjuſting them, than can be allowed to the Ordinar, by reaſon of his other AF. 
fairs, or tothe Advocats becauſe of their conſulting with their Clients, drawing 
their Informations, and reading of Statutes and DoGors, And much more time 
' will be unneceſlarly ſpent in making Reports conform tothe Minuts. | | 
XI. By whatbath been faid,it will be evident to every judicious Lawer;that the 
diſcuſfing and determining of Proceſs, is regularly by ſuſtaining the Ly bel or 
Charge as Relevant or Competent, or by refuſing ro ſuftain the ſame, which 
terminats the inſtance : For all Dilators are only ObjeQions againſt the Lybel 
| or Charge, ſeing the Relevancy imports, that tbe Conclufion is juſtly to be 
inferred from the Premiſles, if they be true ; And fo relieves or helps the Pur- 
ſuer in his Right : So that if the due Order of Citation, or the Titles to be pro- 
duced is 5nitio, or the calling of Parties neceſlar to be. called, &c, be wanting, 
* BU the Lybel will not relieve orhelp the Purſuet, And inthe next place, if the 
| Lybel be ſuſtained, the Defenders Exceptions come to be diſcuſt, whether Rele- 
vant or not, and ſoin the Replyes and Duplyes, But there is Exception from 
that Rule in Improbations, Redufions upon fraud, or Declarators of Truft, 
that Parties areallowed to adduce all the Adminicles and Evidences they can bes 
fore Anſwer to the Relevancy, that the Lords upon the whole matter may de- 
termine according tothe ftrongeſt Evidences, or in other Caſes before Anſwer, 
, wherein Evidencesand Adminicles arc allowed to be adduced. 
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ADVERTISEMENT. 


| He Reader is defired to notice, That the Contents of this 4ypewdix could 

| not be brought under their proper Heads in the following Index : The 

| Index having been printed, before the other was Written. Next, There bei 4 

in theſe I»ſtitutions; ſome Pages wrong Numbred, the Reader is defired to men 4 
them, the I=dex relating thereto, as they are CorreZed, and not asthey were Mil- | 
numbred at the Preſs. 
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" age 13. line 24: intollerable, read tellerable. p. 29.1. 35, & p. 62.1. 48. lively, r. Iwing. p. 39, 1. 19, 
-& . C+ July 22: 1668. p. 46. 1. 33. Exchequer, r. Parliament, p. 49. 1. 27. Annualrents, r. Sums. p. 52. 1. lt, 
9. I. 19. P« 55-1. 33. with, r. without. pe 57+ 1. 5: which, r. with, 1. 9. 14,5. 19. 1, 35+ June, r. July. p: 60, 1, 
IS. 5, I. 15, Þ- 64: 1.31. Debitors, r. Cregitors, 1. 37. Debitor, r. Creditor, p76. 1, 42. July 4, r.8. Þ. 77.1, 
30. July, r. February 22. p. 105.1. 2. of, r. if. p. 106: 1.38, dele in. p. 113. I. 22. Sheriff, r. Commſiary. p. 
117. 1. wt. Statut, r. Edi. p. 119. 1.49:Diſponer, r. Truftee: and Truſtee, r. Diſponer. 1. 21. Creditor, r. Debj- 
tor, p.141.1.11.Debitor.r.Credztor.]. 12.Creditor,r.Debitor-p. 142.1.52.five, r. four.p.147-1.5.Debitor,r.Crediter.p: 149 
1:34.0r,r.of. p. 156.1.3: Creditor, r. Debitor. p. 176. 122 Qnality cf 4 pari.p.18 5.1.3 1.Treatiſcs,r.Treaties.p. 20g,ſ 
24,17, & 21. five, r. ſeven.p. 206. 1. 15.dele only.1. 48.preſerve,r, perſue. p. 217.1. 21.Prezbiters,r. Presbirries. p, 
250. |. 10. New retour, r. full rent, 1. 11, for Liferenter, r. Apporent Meir. p. 263. l. 12, muſt, r. might. p; 
307.1. 35. of, r. or. p. 323: 1. 26,8 p. 385. 1. 31. Affignation, r. Reſignation. p. 359- 1. 24. Intercept, r, 
Interrupt.” p. 373+ 1.26. payed, r. pet. F 385. 1. 14. effcftual, r, Effential, p. 352.1. 22. by, r. to. p. 399.1. 
8. of, r. if, p. 412.1. 32. Land, r. Lords. p. 440. 1. 52. Immoveables, r. Moveables. p. 454-1. 1» Appriſed, c. 

iſed. p. 466. 1. 40. of, r. as. p. 475+ 1. 38. Immediat, r. Mediat: and Mediat, r. Immediat. p. goo. 1. 

17. Culpative, r. Copul«tive. | 

P. 528, 1, 26.r. or falſing. p. $51. 1. 10. re was going to France. p. 567. 1. 10. Ir. A ſe, p. 673+ I. 26. dele net, 

I. 27. I. but yet. p. 716, 1, 1. I. former diligence. p: 724. 1. ul. after Conſequence, add, unleſs a Donatar be called 

or appear. p75 1+ 1. 44. whe. p.77 1. 1. 34. for Half-Duplies, r, Objefies, 
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Bbors, 299. 615. 

#1 Ibſents upon Citation how proceeded againſt, 
| $57. 662. The Privy Council and Juſticiary 
' ſuſtain no Proceſs againſt abſents, but declare 
them Fugitives, 662. 558. Except what, the Juſtices 
do in caſes of Perduellion, 662. Abſence at adviſing 
of concluded Cauſes, will not make the Decreet to 

be in abſence, 719. Abients Repub, cauſa, 250, 


Ibſolvitors ab Inftantia, 714. 


| Sbiving by Writs in Improbation, $96, 710. it is 
. ſometimes admitted qualificats, 596. | 
Fcceprance. It is not implycd as a condition in the 

being of a Promiſe, 92. Offers not accepted, ob- 


- lige not, 23. 91. 93s 


Fcceprilation what? 153. It is a moſt ſolemn and ſe- 
. cure way of Exonecration, 153. 


Icceoffon and Appropriation thereby, 174. 


Icceſlory ARions, 632, 563, 
- Principals and Acccflories in delinquency, who 
they are ?' 74. | 


 ACCRESCENDI JUS, goo, gor. 
Fcquieſcence how it excludes Appeals ? 53.. 


Its before Anſwer, 550, 670. In what caſes uſed, 
550.Adviſing of Aﬀts before anſwer, 718. They are 
frequent in Debates on death-bed,z $0,602. And in 
EjeQions and [ntrufions,6 28. MET, 

_ Calling of ARts,545,715, On what days-it is, 545. 

 AR&s of ProduGtion, $94- 4 
ReduRion of ARs why Infiſted in, 651. 
The Lords are very cautious in altering of As of 

Litis-conteſt ation, 669, 670, 67 1. : 
ARs of Parliament their different Stiles, 527, 
Ads of Warding, 722. _ _ gs, 

| AR ofPrdination aud Admiſſion by the Presbyte- 

ry, is in place of Preſentation, Collation and Inſti- 

tution, and ſerves for them-all, 304. 

 Bitions. What an Aion is? $55, 657. Aﬀtions in the 

[firſt and'in. the ſecond Inſtance, $56. Aﬀtons ſe- . 

lemn and fummar, $56. - Ordinar Aﬀttons as contra- 

diſtin& to Suſpenſions, &c. 557. ARionspreſcriptis 
© werbis, $59, - Actiones extraordinarie, 559+ Actiones in 
- rem, & in perſonam, $60, Actions per nal and real 
-/ with . us, $62. Actions-.civil and. pretorian, $60. 

Actiones directe f wutiles, $60. Actiones directe (& 

contrarie, $60. Actiones ret perſecutaria (F penales, 

$60.; Actions temporary and perpetual, $60. / Actie- 
nes. in haredes: m: dentur, $60, $61. Actiones 
-* Bone fidei & ſtricti Juris, $51: Actiones prejudiciales, 
-'$6x.; What was the mcaning of. theſe Sree 
| Actions in the Reman Law, and what with us? $61, 

$62. hte principal- and 5M "i 63, 632- 

' Actions declaratory petitory. Eflory, 563. 

Actions Reſciſsory, They begin with the will, 

1 Actions ſhould, not be contained 


”- 


$64... | | nob be_confaine 
is eve Lyhel, $67. Actio  conjeſſeria, & Woafn in Þ 


ſcrvitudes, 339.Petitory Actions on perſonal Rights, 
602, ; Executive Actions, 639+ Actio de: In rem verſe, 


69. Comemuni dividendo, 67. Familie erciſcunda, 67. 


For finding the priacipal Matters, handled, in the preceediog Inſticucions, 
Veturnep isan Eng!iſh term, 199. Warrand of an Ac- 


ACTUS, vis, iter, 286, | 
Idherence. A Husband or Wife deſerting, may "of 


Fdjudicarions. The Legal of the new ſpecial Adjudi- 


_ Horning, &#c: 748. Adjudications againſt 


YAdjourning ofa Court of Appryſing, 396. 
Idminicles in Writ, how far necefſar for 


Idminiſtratoy of Law, 42. A Father being. Admi- 


Son, is lyable to him, for Annualreat of his mothers, 
: third of Woveables remaining in his hands, 42. 


Admiral his Juriſdiction, 653, 180, $36; Ris tenth 


DEX; 


finium regundorum, 67,625, Actio redhibitoria, aus 
quantz minatls, 78. Afi) Pauliana, 80; 


turney to take Seaſine,is preſumed preſumptione Juris 
only, 200, | 


purſued to adhere, 27, Commitlars are Judzes com- 
petent therein, 653. | 


cations, expireth in tive Years, 362, 569, 651. Ci- 
tation in Adjudications, hath the ſame. cifect.. with 
Denunciations in Appryſings,' 376.. They need but 
one Diet, and that -on fix days, $60, The reaſon of 
the new Adjudications, 390, 610. The rile. of the 
old Adjudications, 401. . Adjudications contre beree 
ditatem jacentem, - 401, 402. Adjudications upon | 
Obligements to Infeft, either in Fee or Liferent,qgoz, 
748. They pay no Compolition, if only in Life-rent, 
253. They may proceed now without - preceedin , 
rs 
no ſpecial Charge .now, 'but only a —deory 749. 
Nor need they atty Action cognitzon!s cau/agbut the firſt, 
592, They are ſuſtained as well for iliiquid as for 
liquid Obligations,401,749-Adjudications in-place of 
Appryfings for debit fundi, 750. The Legal of Appry- 
fings for real Debts &debira fundi, is only ſeven and 
not ten Years, 612, Adjudications in.place of other 
Appryfings general and - ſpecial, 404, 40s, - 750. 
Theſe require no Charge toenter Heir, 750. Adju- 
dication upon the apparent Heirs Renunciation needs 
but one Diet, 401. What Rights are carried by 
theſe Adjudications,- 402, itn what caſes moveable 
Sums' are carried thereby? g02. The: Superior 
muſt receive theſe Adjudgers upct payment of a 
years Rent, in the ſame way as Appryſcrs, 403,40 
And alſo ſuch as adjudge upon Obligemeitts to teſt 
404. - Adjudications upon-the Heirs Retwunci 
competent, not only: tor the.. Predexeſſors, 7 


are 
| —_ 
but alſo for his ewn, 403. They are rengard | 


in the ſame way with 403: Adjudica- 
tion and.Sa{c of Bankrupts y Roup. Vide Sale: 
Vide Apprifi 10r, uncation, 


hares. © 


Heir-ſhip, Redemption, Allowance, Baſtard), ulrimus 


« noe 

" EW; 
*T'> "\ Þ, 
provitg a 


Tenor, 635. Vide Tenor. 


niſtrator, is not lyable for Omiſſions, 42.. He is. 
Tutor and Curator to his Children, without any cog- 
nition or ſolemnity, 42, 53-A Father as Tutor to his 


of tr | 


by Privateers, 179, 180, 190. Hit 
riviiedge | 


for cummar ſeizing of perſons till Caution 
.& judicatum ſolvi, 722, 727« 
ereets, 


Ne hath. not nebile ; 
Court of Adgirelity,. may review their 
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How the of Seſſion may -Advocat - 
*Decreets 656. 

or their ;- $30, < 


Idopiton of Children not in uſe with us, 450, * | + 
ADSCRIPTITII what, 19. | 

| and whay it 15,652. It is come in place 

of Appeals, with Suſpenſions and Reductions, 528, 


654. - The Lords ot Seffion only can paſs Advoca- 
tions, $29. Even where ſometimes they cannot de- 


& 
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P 
- 

% 
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tion in ſuch Caſes; 653, 654-' Advocations for Sums 
within 200 merks diſcharged, 653, 656, $31. Ad-. 


on, that at the paſſing of Advocations, a_duplicat 
of the Procels ſhould be produced, or Inſtruments 


civil Procefſes, 655. No Reaſon is competent after 


tions not competent of Cauſes intented before the 
Admiral, 556, $30. The Order of diſcuffing Advo- 
:- cations, 668, Reaſons of Advocation muſt be mſtan- 
i zer verified, 66g. Proteſtation and Remit in Advo- 
E cations, 715. Vide Lords. 


Sdvocats, arc prefumed to have Warrands from their 
Clients for whom they compear, 111. Suchjas have 


is cats arc not obliged to depone, as to any fecret com- 
EZ mitted to them, 696. When they are lyable to give 


' cats are obliged to confeſs or deny Points ? 704,705. 


Bdviſing. Adviſing of Cauſes, 5465. Oaths taken at 
- the Barrif mr are pat bye; without go- 

= bo the Roll of concl Cauſes, 546, 664. 
- What Cauſes the Ordinary may adviſe, 715. Adv1- 
fing of concluded Cauſcs, 717, 718. Advi of 
Ads before Anſwer, 718. Advifing of inconfiſtent 


- bation on Atts of litis-conteſtation, or A@s. before 


—" Fi4, and not by the Ordinar, 546, 674. Vide Proba- 
= \ tion. Yet if Writs be produced that have no contin- 
8 gency with the Matter, he may reje&t them, and 
- circumduce the Term, . 716, $74. He cannot adviſe 
© the Teſtimonics of Witneſſes, though bearing no 
-- More but nzbl norunt, 716. 


WC Vduleery. It 13 a ground, of Divorce, I17, 27. Vide 
= o -- Marriage, Baſtardy. It annuls Donations, flante me- 


_ Irimonto, 34» | 
/ 2@EQUE'S of Exchequer,” 195. 


© — AFFINITAS Afnitatic what ? 84, 696; Vide Marri- 
. age, Whither ſuch Relation will caft a Witneſs, 696. 


AFFIRMANTI Incurbit probatio, 664. 


2 @Sgediſtinguiſhed, 37, Age of Diſcretion requiſite in 

% . - Witneſſes, 694. *.:: | 

Firt and part. 74- - a8 

'Viimenr: Children are bound to aliment their Parents 
inneceſſity, 40. But the neareſt are to-be firſt pre- 
ferred, 40. And Parents are1lyable and conveenable 
for the Childrens Aliment-and Entettainment; ſuper - 
ure nate, 39, 42, 454. Aliment of Chitldrewwhere 
interpret to be ex /pietaze, and not to oblige, / 68. - 
When Aliment is preſumed to be a Donation, and - 
when Bet? 68, 711.. Wardatars, @c: arclyable for . 


w 


. all other Means to ſuſtain himſelf, 453. Whether | 
_ Majors may purſue for this Aliment, 453. ARtiaon 
..” for Aliment againſt a Wardatar, 605. Excepti 

©.- #ganſt it, 606, aRion for Aliment agaiuſt a Life- 


a tbr vue ts fa $.453:But not when he hath 


the Heirs Aliment,” 255, 579: 'As alſo Life-Renters - 
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Children unprovided, againſt the Heir, 446. Vide 


Death-bed.Aliments cannot be arreſted,375.Patrons 


in neceſſity are to bealimented out of the Benefice, 
307.The Wiſes aliment,jn-cafe the Husband cannot, or 
will not alimeEnt her,is not ſubje& to him or his Cre. 


ditors,28,.31. The husband'is lyable for what. is fur. 


niſhed for his wites Aliment, 29,30, 32. 


termine the Cauſe, 429, 652, Reaſons of Advoca- agyy and ſundry Citations againſt them in what Caſes 


needful, 428, 661, $91, 593. 


vocation of Brieves, 554, 555. The Authors opini- ALLEGATA ET PROBATA. The Judge is bound to 


procecd accardiug thereto, 704. 


on refuſal thereof, 654. Reaſons of Advocation in Vilodials, 192, 216, 


litis-conteftation, except on Iniquity, 556. Advoca- Silotance and Regiſtration of Appriſings, how far 


neceflary ? 394: And of Adjudications, now come 
in place of Appriſings, 204. Whether it be needfu} 
to Adjudications for itnplement ofDiſpoſitions,or up- 
on the. Renunciation of Heirs, 204. 


Sliluvion and Appropriation thereby, 174. 
Yicarages, 399. 
becn Advocats are fitteſt to be Judges,. 548. Advo- gyjrer(ngjof Summonds from one kind of ARien to ano- 


ther, not regular, 734. 


' their Oaths of Calumny ? 701, 702. How far Advo- Yiternatives. In alternativis clefio oft debitoris, 148. 
Kings Advocat. Vide King. Imand. - \Improbation by Exception not admitted, 


without an Amand, 673, 682: But it may be admit- 
ted by Reply without an Amand, 682. Exceprio in- 
debnd ſolutt, ſhould not be admitted without an A-' 
mand, unleſs Inſkanter verified,673: The ordinar 
may ſometimes refuſe to give the Lords Anfwer, c- 
ven on an Amand, 539. | 


- Writs, or Teſtimonics of Witneſſes, 718, 719. Pro- Vmbaſſadors,in what Caſes they may a& feverally,rry, 


Ivbeadviſed by the Lords 5 Vanat, what itis, and to whom it falls, 306. It ex- 
Anſwer, can only be adviſed by the Lords i preſen- 9. hepa te prof ne 


new Intrant, zo 


Innexation. A& of Annexation of the Temporali 


of 
Kirk-lands, 222, 309. Annexed Patrimony ofohe 
Crown how it may be Fewed,214: It muſtbe without 
Diminution of the Reital,214.The Kings Revocation 
asto Lands not annexed, is Incffe&ual, without 
ReduRtion be intented intra annos wtiles, $8. Teinds 
ere not annexed to the Crown, 297. 
Annexes O& Comnexa of Lands, 236, ® 


Inunairent comes neareſt to Location, 131, How far 


Tutors and Curators arc lyable therefore, 49, 54 
Annualrent is ſometimes due by PaQtion, even a 


_  interyalls, 104. In what caſes it is due without Pai- 


on, 132. It is dye by Statute after Horning, 132: 
But not fill Dectect be "obtained thercfore, either 
vid attris, or by ſpecial Charge in a Suſpenhon,132, 
133. It is allowed with us, even after it equals the 


133. Annual upon Annual, when it is ſtated 
rſt PaRion, 15 rejected, 133. | 
Annualrents by Infeftment what they arc,and how 
they are conſtitute, 267. They riſe from the Prohi- 
bition of Uſury,by the Canon Law, 267, 228. An- 
nualrents redeemable und irredeemable, 267. An 
nualrents by a ſeveral Infeftment,or by Reſervation, 
&c: 267; Annualrents of Money or Vieual,and the 
Symbols thereof, 267. The holding of Annualrents 
1s uſually Blench, 267. -- 


| inn » 133: But not in the Engliſh double 
by the 


Ground Feu' and Top annual < ai ed, 268, 


Annualrents are debita fundi, 269. The Order of 


poynding the Goods on the Ground, by Annualrents, | 


268,269,610. 271, All Intrometters are lyable. for 
the. Annualrents, 271, Mow Annualrents hg we” 
| tin 
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> | 'for Annualrents, 270, 271, 727. Cautioners have 


- prec 
; le without Requifition,: 391, 396. A 
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Ubyaiſhed, 252; Appryfing ;of the -Ground-Right 


Annualrent for: Sums. payed by them, 232. Con- 
#pcation tops the..courle of Annualrent, 152. 
- Kents or Armwalrents bygone, or current; are always 
Arreſtable, 373. Vide Non-cntry. | 
' -» Fan narticum, 131. 


Innutcies of Teindy 298, 616, 


INNUS deliberandi 361, 447. Howit 1s counted, 448 
Whether a Vaſſal be lyable for Non-entry durin 
* that year, $72, $74, 576. Anni utiles, $7. Vi 


King. Anni continut QF utiles, 324, 355+ In faverabili- - 


hu annus Inceptus habetur '*pro completo, 306, Quadri- 
ennizn tile, 362. 


ANTIXPHEIS in pledges, 121. 
APOCHA Triwm annorwn, Vide Diſcharges. 


pparenc Hetzs have right to the Rents of their Pre- 
deceſſors Lands, 168, 199, 453. And their, Execu- 
tors after them have right to the ſaids Rents, during 
the years of their Apparency, 453. Apparent Heirs 
may purſue Exhibition ad deliberandum, 452, And 1g 
ſome caſes, even as to VVrits in favours of perſons 
extra familtam, 452, 637. This Action 15 competent 
both within, and after the ann dehiberand!, 452. 
They may purſue the VVardatars and Liferenters 
for Aliment, 453. Vide Aliment. They have the be- 
nefit of Clauſes, which by their nature, import not 
that they ſhould be actual Heirs, 454. How the Cre- 
diters of the Detunct, are preferable to the Credi- 
tors of the Apparent Heirs, 644. An Apparent Heir 
cannot remove Tennants, 622, Forfeiture of an A 
arent Heir, carries 211 Lands to which he might 
ve ſucceeded,422. Vide Heirs, Lucrative-ſuceeflor, 
Terees, VVhither theſe who are ficareſt Apparent 
Heirs at the Defuncts death, may not then be en- 
'tred, though there may be a nearer in ſpe, 476,477, 
478. Appryſings coming in the perfon of ie Debi- 
tors Apparent Heir, are redeemable from tiim,z89, 
399, 4900s © ip | 


$ppeals.23 2:There is no Appeal from the $entences of 


the Lords of Seffion,534-Appealswhen in uſc,did fre- 
quently, but not necef{arly fiſt Procedure, 538,529: 
Fhey are yet retained in our Church-Afſemblics,and 
why?528.Appeals by the Civil Law,might be not on- 
ly from Sentences (whether Interloquitor or defini- 
Uve)but alſo fromExecution,s28.They behoved with 
us, to be 1nſtantly upon pronouncing the Sentence, 
how remplne of old? 525. 
The inconvenicacy of them,' 529., Advocations, 
ons and Reductions, are now in place of Ap-® 
peals, 528; 654 How Appeals are-excluded by Ac- 
Quieſgence, 530. ide Advocations, , Proteſtations. 


mM priarion by Induſtry, 172.By Acceſſion, 174. 
y Alluvion, 174. By Contexture, 174. By Spect- 
hication, 177. Beaſis and Birds how appropriat,173. 


The riſe of Appryſings,387,609.TheeffeR 
of Liferent Eſcheatas to Appryſings,419. Appryfing 
of VVard-lands, 255. Appryfings -upon debita funds, 


dy 


only proceed upon liquid Sums,  cſtabl 


- Decreet, though Adjudications maybe for Obliga- ' 


tous, either liquid os illiquid, 391, 491,749. 


.* Digh ugh not provided tos ; JN 
EP | | Gough hy ener 5 eh, : 
Judged, 319. Appryfing = 
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Iebners, how they AQ? $46, "548: Their power, 
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( ignation,v T 100,591, 
Infeftment on Approſings, 211:391, VVhy feand 
Appryſers take Inſeftment, ſecing the Laga! Reverfion 
15 carried without Infefrment?392,Vidggy. The har- 
ard of Appryſers by not taking Infeftr t,215, 253. 
Apprylſers or Adjudpers within year and day,come in 
part paſſt, 647,253» 398, 399, 610. Some caſes ex- 
>: 4 610,611, $68. One Infeftmetit ſerves them 
all 253, 399, Infeftments on then; may bear ſalve 
jure cujuſtiber & ſuo, 245, 394z 493. © __ 
The effect of a Charge to infeft againſt the $u- 
p<rior upon Appryſmgs, 211, 212. Appryſers will 
obtain ſummar Charge to infeft, even ter the De> 


bitors death, 392: 6 a 
Appryſing excludes Afſignations to -Maills- and 
Durtcs for Terms after the Appryſing, - 392. Appry- 
excludes the Wifes Terce 

»39, 278, 392. It excludes 


340: It conſolidats 


may be d 


the effect 5 7 


. 


ryſings, 395,549 Appryſ ſuſtaine 
Executions were k as 
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Heirs of Appryſers, 262. Premat 
tion of Appryfings, 333, 56 onfignat 
therein, 333z- $68. How 4 [4G ASAINL 
Minors, may be Redcemed by their Heirs? $8, 35 
Reddendss in Charters on Appryfing,197,211. 1 
Compoſition, . Denunciation, _ Superiors, _ 
tion, Legal, Non-cntry, Back-bond, Behavioi 
years Rent due, when the Superior:t 
tion to the Appryling,. 246: :\ 1. 
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257,270,609. 8& ſeqq., Appryſing or Poynding the Pu (t it 13,370. Ar : X 
Ground-Rightfor Annvalrents, 270, 271,727. Ap- | and the Aﬀtions thereon, 738; Arrciiment -uled 
"pryſings axe properly pignore prateris, 328, ----  » onthe Sabbath is Null, 275. Acgeſin / 
| Appryſivg and Adjudication, competent againſt * within five Years after its dategyor-the 
"Heretable Sums, when no Infeftment: hath followed Sentence, (if uſed on « Dependence) 3 

"thereupon; but is tot much uſed, becauſe they are — Arreſtments extend only to Moveables, 

arreſtable, 375. Appryſing may: proceed withouta inthis caſe is 'underſiood Moveable, 

ceding Charge, as well as poynding, for Sums | to -- 
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Turves, of Corns, upon debatable Lands, 371. 7ide 
Sequeſtration./ , _ | 
icreſtment may be granted by. all Judges, 371. 
Arrcſtment by one Judee, avs far od pan 
another ? 374; Co ition betwixt Arreſters, an 
bernie chciqand Alkencys 376, % (cqq. 639. 
\rreſtment made; in the Debitors own hand, not 
uſual, 371; Yet when made, it may ſuper-add up- 
| the Debitor the penalty of Breach of Arreftment, 
(if broken) 372: But it has no effeR as to the Buy - 
ers.of Goods (o arreſted, to infer breach of Arreſt- 
ment againſt them, El 2. Arreſtment is not &teQu- 
al againſt the Succeſſors of theſe in whoſe hands it 
was made, but muſt be renewed in their own hands, 
$72: Yetit is valid againſt the Succefſors of the 
Arreſters Debitor, 372. Upon, and againſt what 
Beads, Arreſtment may be uſed ? 372.V1de Hereta- 
ble.. Rents or Annualrents bygone, . or Current, 
are always arceſtable, 271, 373. Sums Conſign'd, 
may be arrcſted after, but not before declarator of 
Redemption, 375, 373- Arrcſtment of Sums before 
the Term of their payment, z73.Arrcſtment for Sums 
before they de payable, 373. How far Arreſtment is 
competent on conditional Obligations? 23.Arreſtment 
in the hands of Faors,373 .Arrtſiment is only ex- 
tended to Sums due by the Party,in whoſe hands the 
Actecſtment was made the time of the: Arreſtment, 
bar-51t to poſterior Debts, 373- Arrcſtment makes 


_ the things arreſted, Litigious, 373. He to whom 


yment is made after arreſtment, 15 lyable to Re- 
e, 375, arreſtment; hinders the Executors, to 
any other Creditors, 516: It docs not fto 
dynding, 375. Multiple Poynding ſhould be Rais'd, 
in caſc # ſeveral Arreſters, 375. Corroboration on 
_ aſfignation uniatimat, not valid againſt Ar- 
aL $77. -: 5: SR 
; Breach of Arreſtment, 745. How puniſhed ? 88. 
+: Cautioners in looſing of Arreſtments, 140, 373. 
Cantia Jareteis not admitted therein, 374- Vide 
Fotth- coming, Oath,  Koup, Looſivg. 
wa_ct- $8 2:23 F-” Id; : 


aw thicir Riſe; 354: Their Tenor, 354. Un- 
oitions are eomprehended Tranſl | 
ons -35 4.” Affignation of Rentals annuls 
hen, 'Þ - of Tacks are only null themſelves, 
od do not dnp the: Tacks, 2 16, 317 Yet Tacks 
-appryſed or adjudged, 3 19:But Tacks 
cf, fall by their Marriage; that be- 
| 319. $55 9 Bee 
wi jare- Autherie, explained, 107. 
xy cat be inbetter caſc then the 


a 


fter_ the -Infeftment of 


& 


Liferents, whi 
Liferent, is out of the Cedents 


BA | 
excluded by the Supetiors granting the Fee to-thy 
Vaſfal, his Heirs or Afﬀigneys- ket, 272 
346. Aſfignations by Tutors of their: Pupils Mean 
= not. effeftual ante a_  Rationes, 370, 

Appryfing; Intima Compenſation. 
Clauſe with powet im Aﬀighations, is- not => 
lutly neceſſary, 355. us mari is a legal Aifigna- 
tion preferable to any voluntar Right, gh prior 
to, it not Intimat before the Marriage, and it needs 
no Intimation, 29, 368, In what caſes the Cedents 
Oath proves againft the Aﬀigney, 369. 


# Turance 98. Bonds of Atfurance againſt Violence . 


733- They are not legal now, The Kings peace be- 
ing afſurance to all men, 733. Law-burrows 1s came 
in place thereof, 733- | 


Ifſychment what? 75.Who may ; for it,75. Itis 
a priviedged Aion, 76. In A&ions of Ailythment, 
the Defenders ' taking a Remiſfion, 1s (utficient 
Probation, 76. 


Iftriction. Declarator of Aſtriion, 584./ide Thirlage, 
VYeeefted Doubles, 206, $42. 


ÞYrre ſters of the ſufficiency of Cautioners in Suſpen- 
ſions, &c, 753+ - They are ſubſedtari# lyable, in caſe 
of the Cautioners inſufficiency, 758. Unleſs he was 
Repyte ſolvent the time of the Atteſtation, 758, 


Ivail of Marriage, Its Riſe and nature, 257, 28, 


259, $79. The ſingle Avail is about two years free 


Rent, and the Double is but a year more, 258,579. 1t - 
belongs to the eideſt Superior,259, Vide King, It bur- 


dens not the Heir perſonally, but the Fee, b . 
ing of the Ground, 579 gs ig ft pore 
It bath no effe& till the Ward be ended, 579. 

The Double avail was ſcarce ever found due,being 
ſtill excluded upon Informality. 258, 260. It can- 
not be due, if either Party be agreed to marry ſome 
ether, 263, Vide Marriage, 
,ment, 


AVERSIO. Emprio per averfionem, 128. 


AVISANDUNSgreat and ordina r,e43.Great Aviſandon 
in Reduftions, 595. Aviſandum and Witneſs, 696, 


Baek-bouds, or, 102, Back-bonds by Tackſmen are 


valid, cven againſt their ſingular. Sacceſſors, 370, 


Back-bonds by Aſfigveys to. Comprylings,.. Diſpoſi- 


« tions, Cc.. Are effettual againſt their ſingular 'Suc- 
ceſſors, havin =_ by. Tranſlation, before the 
faid SucceſſorbeInteft, 370.: Backbone by an Ap- 
pryſer, effettual againſt his ſingular Succetſors, yes 
even againſt the Kings Donatar of the Appryſers For- 
feiture, 397. Vide Inhibition. 


rſon, 358. No1 KG | 
ns le © Liſerent AIRS ys- nn 6WG, $095 920, 355 


fon, kutoply the, Croft theves arigng, 30h: Rever- Batirus part or Legitime, 434- It is due by the Fa- 
u 


bear 


i Coden Fiche 413» Lifercnts rr” | fall 
under - ſ\ſrgoeys I Z Eſc} heat, *3 - 9s ſſigna- 
Yons made by Exiccutors, unleſs they iftaln Sentence 
or facisfation before -their Death, do ceaſe, 513. 
©» The delivery.of & Bleak Bond to a third Party, 
is vi AaMignation; .:and- requires Totimation, 366. 
\Corroborati an. aſfignation unintimat, not 
yolld againſt Arreſters, 377. Recognition is not 


gndblc, unleſs they-- 


ther (who cannet wrong it by any Deed on Death- 
r, 439, $923. Legitime &- 
Bairns-part, its quantity 


ble Bond, a of the Moveables pro 
tents, $05. Bonds ©, by bearing Aagnual- 
rent without abligtmentio Lalnk, fall under Execu- 


try, as to the Bairns or neareſt of Kin, but not to 

the Husband jure mariti, or to-the ReJi& jure Relite, 

31, 32, $08. But they may be diſpos'd of by the 

| Creditors Teftament, $08. Bands heretable and 
Moveable, 161, 440, ' 

Bonds and other Rights taken in the namesof 

| | Children 


tentcy, »Diſparage- 


ad - BL 
copveniency and inconveniency, 484-.. The Lords 
cake 2 latitude in this pafſive Title, 484. It Is not 
competent after the [nrrometters death, ,or ; where 
there was a colourable Title, 484, 488. To infer 
this Title, the Intromifſicn muſt be ot ſuch things as 


=. BE 

© * Children unforis-familiat, 67, 84, Bonds conceived: 

in favours of Huszband and Wite, @&c.' 219. In fa- 
yours of Heirs ſubſtitute, -221. 


_ 
Bands of Proviſſon delivered, ate not Revockabie 


4. A 5» Dy © 


38. Provitions payable ata day, are not due, it the the [ntrometter might ſucceed to, - — 
p Creditor dic without Iſſue before that age, unleſs Heirſhip MS by the Heir © bt | 4 /a Row. 
; there be a Subſtitution of the Survivers mentioned, tromiffion by Tutors and Curators, in what Caſes it 
R 39. In Competition, the delivery of Bonds of Pro- infers Geſtion againſt their Minors, 485: It is Elid- 

viſion muſt be inſtrued, 39,66. Poſterior Provi- eq by the Defunts dying at the Horn, his Eſcheat 

ſions, are not interpret to be in fatisfattion of tor-  heing both gifted and declared before, intenting of 
p; mer Bonds, 68. Yet a Tocher in a Contrz@ of Mar- the Cauſe, 485. Tem, where the Intromiſſion is by 
riage, was found to be in ſatisfaRion of ail former yertye of a Gift granted to himfelf, or to his behove, 
; Proviſions, 63, Bonds of Proviſion, infer no paſſive 426; (ee 488. Or when the Defunts Moveables res 


Title upon the Children, 490: But in ſome caſes 
they are Reduceable by antcrtor Creditors,450. 


, Bankruprs. The AQ, 1621, Anent Bankrupts de- 
t frauding, Gc: fully explained,80: OF ſeqq.544, 707. 


maining in the houfe, in which the Apparent Heir _... 
15 Infctt, are Inventared by Authority of .a-Judge, 
486: But the uſing of. them (though Iggentgred) 
w:ll infer Geſtion, 486. It is inferred from -Intro- 
miſſion with the Rents of the Lands, wherein the In- 


The Remedy by that A&,is ordinarly ard moſtly by 
ReduRion, 81: Vid. Creditors, Salc. 


BARONIA eſt nomen univerſitatis, 231. 
Barons Great and ſmall,who?191. Baron-Courts, 
191, 232: They are not Courts of Record, 232, 


key yawatans, 4 x Heir, 486. It is inferted” from 
the Apparent Heirs takivg right to App imgs, or 
Adjudications of their Predeceffors RS, for the 
Apparent Heirs own Debt, 487: And by eo oy 
on with the Defun&s Charter Cheſt; 498. By Intro- 
myſion with Sums due to the Defun&, or dojng any 


4 233. What Execution is competent on their Scn- wo | $orRz; 5 c 
. S104. that may tranſmit the Defuns Right, 488: Tt 
. | beter | 232-: Semel baro ſemper baro preſumptive,q86; cipvotin ms a voluntary payment ght, Fn De- 
Barreunels in locato, its effeQts, 129, . funds debts,488.Bchaviour by Heirs Portioners,488. 
| : | . 1, The'proponing a Defence of payment, and ſi b- 
, Baſe-Infefimenrs, or privat Infeftments why ſo -Ing therein, infers not this Pls TE any further, 
; _ called? 207: What Poſſeſſion validats them, 208. ; than as to that Proceſs, 488. . 4- 
t - Baſe Infeftments for Relief, 210. Baſe Infeftments ,.. . _ : : of 
- BW + to Wives on their. Contradts, -how preterred, 208, Benefices, 299, Benefice 1s nomen untverſitatis, as 
n Competition betwixt baſe and publick Infeftments, well as Barony, 308. Benefices cum cur#' , 
o - 207, 208, 642: Vide Confirmation, Warrandice, 299- How far beneficed perſous can let Tacks.of 
;- © The preference of publick to prior Baſe-Infeftments _ their Benefices, 390. Beneficed. rſons enitting be- 
4 -- notcled with Poſſeſſion, might well have been ta-.?: fore Whitſunday, have right to the whole year :-If 
: /_- ken away, after the A& for Regiſtration of Sea- After, to the half, 303, 306.. The legal Terms 'of : 
© if + fines, 208, FE _ , », Betiefices and Stipends, 306. Triennalts pacificus poſ- | 


* "feſſoh. beneficii ef mute ſecurns, 170+: Poſſeſtar | decen 
| - $4 Agrig: 179, 304; 616, Pd, in et 
ductions, an: ations,'- 3045 ;ntereſt 
Minifters iti Teinds atid Benefices, 303.. efiaſtick 


Penfions but of Benefices, 272. Vide 


. Baſe-money, 104 . | - 


 *Baſtardy, 424, 425. Who are Baſtards, 428. A ſe-" 
... cond Marriage being centred into when ' the firſt is- Penſions; 
- ., yet flanding,but the Parties know ' it not, the Child- © * Spirituality and Temporality-of -Benefices; 297, 
. ren gotten in that on err Ee Eaſtart of the 308) 30g. 5, 7:4 ' 2f 27-2058 them 
. bona fides in the Parents, are not Baſtards, 424, 5+ 7 i nn Z ab 
Children gotten in. a Marriage betwixt an Adultcrer” BENEFICIUM & onus probendi,663.Beneficum: dilcuſſie- 
and an a Pilferefs after diliolution of'the firſt Mar- 1s. Vide Cautioners. : 


riage by Divorce for their Adultery,are not Baſtards, IS EL LR 
buy hoe: incapable of Succeſſion, 425. BiUs of Exchinge, -104;:67; They haveſymmar. Exc- 
6; "The'etteRts of Baſtardy as to Suceeſſioti, affive fs Eecution by Horning, 723. Vide PraneſEnan | 
| paſſive, 426. Baſtards ſhould ao be Excluded from th m_ _— ered ie _ s,where 
ing | i r or other Cognat 1 crc 15 a » $39. TneAmpor- 
oying 2 Het NOTES SS, 520 unity ofBills checked,q45 The Order of die 

Bills, 545. Intimating of Bills, $45.*Bills- upon new 
Points preſented to the Lords,how anſwered,66g.The 
methods laid down for ' preventing ' abuſes by the(e 
Bills,6569,671,7 19:The-Preſident cauſes write. a Liſt 
of the Bills,with Notes thereon for diſpatch,$45.Bllls 
refuſed by one ordinar, how far another. may. | 
them, $40. What Summons paſs on Bill, 558, 559. 


F *$:\d 


n They may be ſerved Heirs of Tailzic, 448..Baſtardy 
: hinders not the Baſtard to diſpoſe of ys Eſtate' he- 
: retable or moveable in Liege Pouſte, 427. Baſtards 
if they have no lawful Children, cannot make a 
Teſtament without a Licence from the King, ard 
yet the Reli& will fall her ſhare of the Moveables, 


427, 504» x : Þ 
The King hath Right to the Eſtates of Baſtards dy- 


, | | 
- ing without lawful ae gat: The. Baands _ Vide Clerk of the Bills, @ 019799716 
- and Deeds, affe& his Eſtate ner ane Moveabic, gi GEL Dany Our AC- 
5 | bow which may be adjudged by the Creditors, Biudis tothe Peace, and tothe good Bekaion ae 
wherein the Othcers of 'State and Dopatars, /are to Law-admits any thing analogous to it, 736. - 

be called as DERIN xa gr But — opp TETTS y NP -ofe 14-2382 136 
4 cannot be confirmed by the Creators, 426;  BtſGops: The ordet of their Eletion, 308... They. are 
0 | -: |  Declarator of Baſtardy general and ſpecial, 426, "I | iſtied, 312+ Vide Prelacy.-. EE ns 
o $80: Exceptions againſt it, 582. Gifts of Baſtardy,' PIT IS L219 HG tn of aactug Has ths 
j- + ſhould bear a Claufe not to take Inteftment till De- Blanks.” Blanks in'Writs; 6g0.' Blank-dates how, re- 
0 ;..Clarator; 581. Both Husband and Wife diſowning a ' '#jat, 355." Blank-Bogds'though delivered others 
k '»» Child; how far it will be heid a Baſtard ? 425,712. CE NIE prom. Þ 

N23 | | . Me ne to Husband, 31, Iy 4.4 
d ;Bealks,. Birds, Oc by how appropriat, 173. ng 531 $! ng 


: 


* "blank 1n the Creditorsname; isa: Tacite rehun 
of Compenſation, 1547: The Riſe of thi Le; 


f | :Tum Becauſe of Decrects, 720, 721. \ taking Bands blatk in the Greditors name, 365, The — 
n "jwigmA ; AER ' defivcty of 2 Blank-bond' to! a third Party, is an 
[Schaviour as Heir, 158: What it is, 483: Its Riſe, © 7 © | *Þ 457 % ,  Aﬀignation, 


, 


UMI 


" Breath of Arreſtments, Vide Arreſtments | « 1 
"Brewing, '237- 40 5107 et 


|| Wche Brine of hoy, $69. Brice 0 


HIT 
Afignation, and requires Intimation, 366 Theſe 
who filt up Blanks in Papers, ought to be'mention- 


66. 
4 cd bonds unfavourable, 356: And hazardous to 
f the Granter, 356. Tenor of a Blank-bond ( when 
' loſt )being proven, the Debitor will not be decern- 
ed, till Caution be found by the Creditor to Re- 
found, in caſe the Debitor be diſtrefſed upon a Bond 
of the ſame Tenor, 367. 
Blanks in Summons, 657. An Appryfing ſuſtain- 
h'the Letters and Exccutions were blank 
235 to the Lands, the ſame Meſſenger being Judge in 
the Appryſing, in the Decreet whereof they were fil- 
led up, 396. 


Biazons of Meſſengers, 725: VVhat they are, and 

/ "the dyſign thereof, 725: Particularly as to Deforce- 
ments, 725. 

Blench-1 idings, 213. The Kings Blench-duties are 
ES pod demanded within the year,214. 


py v 


 Plood-lwites are comprehended under Barony, though 


notexpreſt, 332. 


BONA FIDES, 63, 424. Bond fide poſieſor, facit ſrutfu 
confiuampras ſws, 64, 168, Privat Knowledge takes not 


away Bona fides, 16g: See'353. Bma fides 15 requiſit . 


duces Vide Mala fides, Preſcription. 
Bona fides non patitur ut idem bis exigatur, 153, 680. 
Attiones Bone fidei & firidti Juris, $61. The officcum 


ay : 
in Preſcriptions, 353- What takes it away and 1n- 
det fides, 16g. 


nobile may be more uſed in theſe that are Bone fide?, 
than in the other, 552. , 

© Bonpage,Vid: Scrvitude. 

- BON VIREPATRIE, who are underſtood fach in Per- 


-  ambulations, $54- 


We = 


5$1;It imports only, freedom fromperſon- 
en, 757; 759: It proceeds on Compaſſion, 
1755; it palſes Diſpolitign of the Dyvors whole 
Fo | rar 3 for _ 
Rights aud Evidents thereof, 755: - poſi- 
Locagtry Do ieredernmable, 757: It goes not to the 
Roll, 759: It is only diſcuſt m preſentia, 759. The 
Farmuls ofthe Oath therein, 759.  Defences againſt 
It, 'in what" Caſes they muſt be inſtantly verified, 
760, Vide Dyvor.. ; 


PBoroinarp; ard other Contracts of the - Maſters of 


Ships,"115, 182. c ' 
Pounding lnfeftments, 206. 237. , | 


Boxes for-Bills aud Information, 545, 667. ©; 


IN& or Nalt-rilny 246. OO 4 


4+ 


wrivery in Judges, 523- 


- Deiboy in Executions of poynding, or Letters, of Poſ- | 
, (elfron, 731. / i ; : , s in ; 


what it was, 388. Brieve 
for ſerving” Heirs, > 467, . 468: 


" Heads thereofexplained,, 469: (f 4+. Its. Toner, 


$51. Pide Proclamation. Arieve. of Right it 


2h No hes Retaures and not Retoured, 
Shoe of 


ey 


' Caſualitles of Superiority, 242. 
CASUS Amiſſimis, how fat neceſſar to be 1ybelled 
CAUSA Scientie in VVitnefſes, 697. 


. THE: 09.1  - » Canſturpts, 6263, 149-,. 
old, were the fixt' Tetiors of .. 


CAUTIO. Jreorie 782, 758: It is not admitted in 
loaſing.of Arreſtments, ats,, 37: 


Sts, mn t3, 254-44 22 
3 -" 4 | 
rf 0” UE. gt 


CA 
Tener, \and'when competent, 554- Brieve of Lin- 
ing, 554-Brieve -of Perambulation, 554. Brieves | 
muſt be ſerved by Inqueſis, $54. Advocation of - 
Brieves, 554, $34 Of old Brieves, were ifſued for 
calling the Parlament, 554. 


Burden. Sutns or other Rights, burdening real Rights, 
328, 


. 


Burgage-holding, 216: Tt is notſubje& to Nonentry, 
or Ward, 216, 247. Seafines of Burgage-tands, 
muſt be by the Baily and Common-Clerk, as Notar, 
216. Vide Incorporations. 


Buz:ghs Royal and of Regality, are obliged to have 
ſurticient Priſons, 725, | 


C 


Calling of Summons, 657, 541. Of As, 545, 715. 
Calling of Shſpenfions, 751. Calling of Advocations, 
76I. 


Calumnyp. Oath of Calumny, 701: In what Caſes 

| allowed, 701: The Import of it, 7o1. Both Parties 
and Advocats give it, 701. The Terms in which it 
15 to be propoſed, 702. Summons for citing Perſons 
to give their Oaths of Calumny, 685, 702: It is 
competent at any time before concluſion of the 
Caule, 702, 685, It is an incident Proceſs, and goes 
not to the Roll, 685, Oaths of Calumny are-not 
competent upon a Parties ownRecent FaR, 702, 


= wv 


Captjon.1t may follow on general Letters of Horning, 
412: It ſometimes paſſes en Hornings not Regiſtrat, 
.724. The Tenor of a Caption, 725, Any Meſſenger 
© may (without Charging another) execute it, 725; 
Yet he may Charge another todo it, 725. The Meſ- 
ſenger may incarcerat in any lawful Priſon, 
it be not the next, 725: Which yet the Author 
thinks ſhould not be, 725. Executions of Captions 
what they ought to contain, 725. ions may 
cced againſt Witneſſes or, Havers of Writs, with 
Regiſtrat Horning, 727. Captions are ſometime 
granted to Creditors without a precceding Charge, 
727: As if yarties be ſuſpþe& to leave the Coun- 
try, without leaving any viſible Eſtate in 1t, 727: 
Or upon contempt or diſorder. in Proceſs, 727. A- 
ny man-may Seize tis Debitor eſcaping out of the 
ountrey, or in clear Evidences of his going a- 
bout the (ame, 727. Immunities of VVives 'from 
Hornings, Captions, 9c: 36. Vide Diligence. 


©. 60'S @a @ £6 


@. 


in AQions of Tenor, 635. 
Caſus omiſſus habetur pro amiſſo, 12, | 
Caſiss fartuitus, how far a Borrower is lyable there- 
to, ID7. it 


4. - 
a4 (© a pp mit wp 


Cauſe onerous. How far confiderced 1n Caſes of Ex+ 
tortion? 76 _ 
Caſa data cauſa non ſecuta, 62, 


How # Cauſe differs from an Aﬀion,s 55, 657+ 
/The Gailſe- is preſumed from the Effet, 708. 
Reſtitution cxan armni Cauſe, 121, 


io 6h With ms,but Reſtitution 


Cautis Muciana not. 


is competent in ſtead thereof, 515; Vide Sulgens fj00. 
Cautioners: How far they may fuite Relief before 
Diſtreſs, v4.8. They are.lyable by the Oath. of the 


Principal,” 140. Cautioners have Annualrent for 
Sums payed by them,z32. Cautioners what they are, 
138. Regularly, the Pricicipal muſt be'Jifcuſt before 
the Cautigncr, 139» Gautianers for Executors, 136 


;, 
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' For Curators, 139: For Faftors in Camphire;.. 139. 
-*- Cautioners in Suſpenſions, 752, 139. In looſing of 
Sony 140, 373, heyy IND Fi a 
judicatum-ſolvi, 140,722, 727. Cautioners for Wives 
-or Minors are lyable, 141. Other Caſes wherein the 
Cautioner is lyable, though the Principal be free, 
$341. Vide Relief, Intimation, Removing, Tacks, 
' Tutors. Cautioners are not lyable by their Sub- 
ſcriptions,if the Principal ſubſcribe not,23. 


Certificarions what, and whence fo called, $57. Cer- 
tifications how far admitted by the Roman Law.,557, 
662. The- uſefulneſs of Certifications, 661, How 
Parties may be Reponed againſt them, 703. How 
they may be Elided by contrary Probation,703:Cer- 
tification to be halden as confeſt, 702, 710: In that 
the Party muſt be perſonally warned (and that by 
a Meſſenger at Arms) 659, 558. In ſome Caſes not, 
$58. Certification in [mprobations, 558, 710, It is 
oaly as to the effeft, that ſuch Writs may have a- 
gainſt the Purſuers Rights, upon which the Proceſs 
proceeds, 558,'593. It can hardly be recalled,564, 
$93: Eventhough it is but in abſence, $94. Yet if 

- VYrits 'of Importance be recently produced, the 
*Certification may be recalled, 594. Or ifany forma- 

+ lity be omitted, $94, 662. Or if the Executions 
whereon it proceeded be falſe, 594, 662, Certifica- 
tions m Reductions explained, 593. 


Cereificars or Teſtificats, how far they may inſtru 
.. in Advocations, or in the obtaining of Suſpenſions, 
669, 693, 689. | 


'CESSIO BONORUM. Vide Bonorum. 


Chamberlain of Scet/and his Jurisdi&ion of old, $23, 
626. 


ncery, by whom erefted, 522, 324. Chancery 
pu of England, $48. i ; 


Chaplanries, 299, 309- 
Chapters ana Convents, 255, 616. 


or Requiſitien,how it makes Rights heretable, 
a acorn 162, Charge pn par is 
© - - nat neceſſary topreceed Adjudications, 648., 
Charges beyond the V Vater of Dee muſt be on 15 
days, 410. . | ; 
*" Charge to enter Heir, not necefſar toreal AQtions, 
-" nor to Redu@ions, Declarators, &c: 448, 456. But 
in few Gaſes, $57. Nor to Improbations, $95. Nor 
to Adjudications, 648. Vide Adjudication, Appry- 
- fing. The order and effett of a grncent Charge to 
'» "enter Heir, 454. Of a ſpecial Charge, 46s. Both 
© * may be againſt Minors, 456. eh. | 
'  7*Gharge tocnter Heir in the Superiority, that the 
' Vaſſal may be Infeft, and its certification, 47 5. 
- Charge againſt the Superior on Appryſing, and 
its cffe&, 211. Vide Appryſing. 
Charges of Horning, or Citations againſt perſons 
” latent, vagrant, or ſuch to whom there is no ſafe 
© Acceſs, or ſuch as have no certain dwelling, 722; 
$58, 659+ a, 
Charge to ſet at liberty, 603, 751, 759. 


; 


other, 40,45 Parents and, Children, Hinbind and | 
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VVite, are inhabile witneſſes, 694. Foris- 


tion of Children, 42, $06, 407. Rights taken, in 
names of Childran in amlia, 67, te Bear te 


CHIROGRAPHUM apud debitorem yepernum 


ſolutum, 6s, I$1, 634, 713. Yet not preſumptione Ju- 
ris Ode qure, 152, 634. 


Circumduttion of the Term, 715. 

Clrcumvention. ide dolus malus, Oaths. 
Cisterrians: Their Lands were Tictid-free, 647. 
Cirarion: Vide Adjudication, Continuation, Dyetz 


Contumacy. Citation what, and whente fo tetmed, 


© $57, 657. How perſons latent, vaggait, or ſuck to 


to be citett or 
Charged, $58, 659, 722. Citations againſt all and 
ſundry, 661, 591, 593. Citation to the ſecond* Dy- 
at, is not given till the firſt be paſt, gq1, 663. 


whom there is not tutus acceſſus, Ate 


Claim of Bight as to Proteſtations for remeid of 


Law, explained, 533, CT ſeqg- My 
Claims in ſervices of Heirs, 46g: Exceptions a- 
gainſt them, 469. Y | 


lauſe. Clauſes irritant and reſolutive, $90, 
ircitant effeftual in our Law, 32.1: But nibt with- 
out Declarator, in which it may be purged before 
Sentence, 600, 121: In ſome Caſes it needs no De- 
clarator, as if. the Clauſe be not penal, 396, 591. 
The effe of Chauſes irritant asto ceſfſors. 


127. Clauſes irritant in Tailzics,, 591, 128: They 


are odious,592:And not very ſuitable to commerce, - 
591: Their inconveniency, $91. Clauſes irritatit 


in Tacks, 319: In VVadſcts. and; Reverſions, 4331 
$91. Declarator of Clauſes irritant, $90, " f 
, HO of Relief in heretable' we move 
able, 163, | 
Clauſe cum domidus Adificits, (5c: iti Charters 
explained, 239: @& ſeqq. C3 IS 
Claufe cum moleniinis & multaris, where it libe< 


rats from Thirlage, 294» 1 ( Ch 
Clauſe de non alienando in_Tailzies, 228, .. 
Tvg Clauſe With power gn Aſfignations flot 1 
r Jo. 4 4 * wp raes37; 
ek uſe I_ recal Deeds and its ets, 
ty 


446 an Fac Aw ; Hes 
e capiends ſecuritatem, in Preccpts wpen-:R 
tours of Lands holden of the King, 474e v7 
Clef of A ſeveral Queſtions there= 
anent, cleared, 479; 997,14 Rt 
Clauſes im Contradts of Marriage: Vide Contratts 
Matrimonial. ' | 
Clauſula codicillaris, 497. 


Clerks were only Church-men of old, 687, Aﬀts my- 


' Charges of Coinmiſſjoners to ' the Parliament, _ 


722, 723, 556. | | 
Charrers, 195, 196. They arc not neceſſary to be in 
ine 


and Parchment; yet Notars drawing them o- - 


thermans no th cenſured, 196, Charters of Con- 
| jon by 


e King, confirming Charters « ſe 
d fe, 197. Charters on Appryfing, 197. Reddends's 
therein, 197, 211: 


| Chitvren. | Childrens Pfovifions, Vide Bonds of Provi- 
: "fron, Death-bed. Children arc bound toaliment and 
| ſupply their Parevts in neceſſity, 40: But'the gear- 
BO! 


betwixt Children, and how far lyable to ſupply cach 


der the hands of Clerks are probative, and their 
Maran res ms 5, Jadg GETS 
er the over-ruling.o e, 666: whether th. 
DIES comms 
Clerks of the Bills, an thei 
hands, 152, $68. In cafe of his infolvency who'bears 
the hazard, 152: Who bears the $68: 
He ought to retain Refuſed Bills, atid ſhow ther to 
the orditar in caſea new Bill be preſented, $540: 
He ought to keep -an Inventar of Bills 'RE or 
fiſted, 755: He's lyab ' to the , if he ac- 


ent rp Lis 


ner, 753+ 

Clerks or VVriters to the Signe 22-.. They. « 
inſtitute as 2 part of the collefge of Firties: ;30, 
$5E How far they are bound tq keep the old Stile, 
558. | 


; But'the gear- Coahters and Salters how aſtrifted to ſervice, 507, - 
gre tabe firſt preferred; 40. Mutual Obligations - IS+ [12591 a: Wibu 22G 
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446. . al 
Toalls, 239, 325, 254, 348. Vide Wood. 


» _ E ; p C Oo 
Commonty, Vide Property. 


Codiciils, what they are, 457, 503. Clanſula Codicilla- COMMUNI DIVIDUNDO, Vide Aion. 


1H, 497+ | 
Co executozs, Yide Executors. 


Communication, Bands or Contra@ts of Communic. 


tion among Appryſers, 95. 


COGNATI, how they ſucceed by the Civil-Law, 432. COMMUNIO BONORUN, $06. Communion of Goods 


There is no place for their Succefſion with us, 450. 
Cognition of Marches, 83, 237. Vide Marches. 


| extends not to Heretable Rights, 31. Yide Marriage, 
Exccutors. | | 


Cognoſcing of Heretable Poſſefſors, whoſe Writs Community, 163. Things yet common, 164. 


are deſtroyed, 194, 195, 709. 
AQ@ons Cognitzonts cauſe, 592. It is a Declaratory 
, Aion, and therefore competent againſt apparent 
Heirs, without a Charge to enter, $592. They are 
not now needful to any Adjudication but the firſt, 
$92, Vide Decreets, 


Co-habiration, «s Man and Wife, Yide Marriage. 


COLLATIO Bonorwm, 435, 499, $07. betwixt what and 
whom it comes, 508, . t 
© Prefentation-and Collation thereupon by the Bi- 
| ſhop, and Inſtitution upon the ſame, 304, The A& 
© of Ordination and Admiffion by the Presbytry,ſerves 
for them all, 304. Vide Preſentation. 


Colledge. Colledge of Juſtice, It's Original, 192, * 


$26. Vide Lordsof Seffion. The priviledge of it's 

*”- Memvers,'n being exceemed fron other Courts than 

- the Seffion, 531, 626, 653, 655, 656. [t's Members 

6 2 ths are ens 93, 125- Complaints againſt 

Members of the Colledge of Juſtice jummar upon 
- Bill, in what caſes @ mitted; 556, 


and Univerſities, how far they may ſct 
Tacks of their Teinds, 301. ; 


Collegiar Kirks, 299, 309» 


Eolluſion, 80.375. Colluſion in Appryſings, 394 
how prevented ih new Rath. 404. Colluſi- 


.-.on in confirming of Executors, 485. Vide Horning, - 


malus., 
COLUMBARIA, who may have them, "240. 
wg 4 
Commerce. In commercio /icet decipere, how to be un- 


Commiſlars are Judges competent -to Slander, 73. 
They are+ Judges competent of ' Matrimony and Le- 


-- girimation, -426, -Trem/in Confirmation of Teſta- - 
- ments and Divorce, 535. 653. and to Adherence, 


 ©'-653. Teſtaments of Defun&s, who reſided out of the 
Kingdom are to be confirmed by the Commitiſars of 
Edinburgh, $17. TEIN, 45 LD 

\Commendams, 415. 

. . -Commiſſion, /ide Mandat. 

Tommiſſſon for Valuation of Teinds, 298, Their 

4 - Power, 308, 536. » Their Power in the ſccondiin- 

©; ſtance by Suſpeni1on and ReduRtion. 653 

: +» Commiſfoners of Parliament, their Charges, 

73 JAa2z 7235 1556. "GW 

--,» Commiſſion for the Borders, their Powet and Ju 

:» riſdifQion, / 653. - "> tat 2 - 

53.9 Commiſſion to,cxamine Witneſſes, 68 5. 


"Commirtee. Committee of Bills in Parliament, 536. 
73% ant Began 

« COMMODATUM;-106; Cormmodatum Aftimatum, »07 

| "Common Kirks, ,308. | 


x gommon Paſturage, is regulat bySowmiug and 
-— "Rowining, 289. | 


Compearance of Parties for their Intereſt, 60g. 


Compearance patſed from, and the ettects there. - 


of, 671, 673, 716, 720. 


Compenſation,1t muſt be de Lzquido in Liquidum, and 
hou this is underſtood, 154,155,156, 681. In what 

- caſes1t may be ſuſtained upon Debts not yet liquidat 
681, It 1s not competent againſt Depoſitum, 119, It 
ſtopsAnnualrent,1 54.Perimt obligationem ipſo jure,153, 
How it is admitted in Redemption of Wadlcts, &c, 
$58, How it is renunced expreſly or tacitly, 154, 
whether relevant upon Sums 1ecured by Infeftmen 


154.How relevant upon Sums for which Apprylingi . 


led, 155, It is relevant upon Debts affigned 155. I; 
is not relevant againſt the Aſſigney ( aiter Intimati- 
on _) upon the Cedents Debt, 155, It is competent 
for, and againſt Heirs and Exccutors, 155: It is not 
competent to the Debitor of a Defuntt taking Astig. 
nation after his deceaſe, to Debts due by him, 156, 
How it is admitted for, or againſt Faftors, 156. Re. 
gularly it is not competent againſt Decreets, 156, 
681, It is not relevant to annull a Korning,412, The 
giving of a Bond blank in the Creditors Name is a 
Tacite renuncing of Compenſation, 154.Renuncing of 
Snſpenſion, exciudes Compentation, 154. Vide Re 
compenſation. | 


Comperency and Incompetency of Judges, 65s; - 
Competency of cauſes, 667, W hat Points are 
competent by Suſpenſion, and what not, 563, 
Some things ſaid to be Relevant, which are not com- 


petent by way of Anſwer to Reaſons of Suſpenſion, . - 


763. Exceptions if inſtantly verifyed, are compe- 


tent where AQion is competent, 120. Whatever is | 
competent by Exception,is competent by Reply, but 


' not econtra, 682, 


Competent. and Mmir:ed in Decreets, How far ex- 
cluded, 531, 752. How 1t holds againſt Minors, $31, 
The Reaſon why theſe Points are excluded, 533, 
536. And that as well in Decreets of Suſpention as 
others, 533. Item. in Advocations, 715. It is. not 
ſuſtained againſt Strangers,18 1, 533.Nor againſt De- 
creets of inferior Courts, 533. Competent and. O- 
mitted holds not againſt Puriuits, $95, 675. Though 
in the Authors Judgment, it might be otherwiſe, 59s. 
6758, 751. The difference betwixt Competent and 
Omitted in As and Decreets, 682, 


Eompertrion,639.Competition betwixt Arreſters, and 
betwixt theſe and :Asfigney$,376. (FT ſeqg. 639. Com- 
petition betwixt Asſigneys,640.Comperition betwixt 
Adjudgers and: Annualrenters, 647. In Competition 
of Perſonal Rights, the priority of Debts is not (0 
much reſpefted, as the priority of Diligence, ' 378, 


639, 640. Competition betwixt Appryſers,393. Vide ' 


Bonds. In Competition, all Parties may inſiſt for, 
and adduce their Reaſons of preference, as in De- 
clarators, Reductions, or Improbations, 620, 635+ 
competition among Infeftments, 640. The general 
Rule in- Competition upen Infeftments, and Real- 
Rights, is, przor Tempore pottor Zure,,640. Limitati- 
ons of this Rule, 641. Competition betwixt Baſe and 
'publick Infeftments, 642: #ho are adminted '1n 
Competition, 643. Competition of heretable Rights 
can only be diſcuſt by the Lords' of Seffior. + ; 
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* Compoſition due to'$ 


C Mea . 
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periors by Appryſers or Ad- 

M oor caſes it falls not —__ = No 
Compoſition ought to be payed in Appryſings,for An- 
nts holden immediatly of the Ae, 612, 
Vide Adjudication. | 


'Comprroliers Office is now jayned to that of thy 
.  Theſaurers, 214. | 


Concluſion of the Cauſe. There is no Formal Con- 
cluſion of the Cauſe in Improbations, 597. Conclu- 
ded cauſes need no how g's 38, 717. How they 
go tothe Roll, 715, 716. AR concluding the ciuſe, 
are ſeldom extracted, 717. Adviſing of conclu- 

_ ded cauſes, 717, 718.. 


- Concurrers in Delinquence, 74. 


Concurſe of other Penal ARions . with Contraven- 
tion, 734- 


Concuſſlon. Infeftments obtained by Concuffion, how 
reduceable, 545. What is the nature thereof, 679. 
-- Some caſes therein, 77, See Mets. 


CONDICTIO ob non cauſam, 8c. 62. 


Condirtons or Proviſions impoſſible or unlawful in 
Infeftments,09'c. 99,228,409. Conditto illicita quando 
babetur pro nm adje4a, 22, 228, Conditions in Obli- 
gations,and the ſeveral Species thereof, 21,22. They 
muſt be uncertain, 22.They muſt be poſſible both de 
fafto and de jure, 22. Many things may be expreſt 
under the terms of Conditions, which are not really 
ſuch, 22. Conditjons expreſs or tacit, 23: Con- 
ditions caſual or Poteſtative, 498, $91. Conditi- 
ons may be ſeveral ways expreſt, 23. Execution by 
Arreſtment and Inhibition, in ſome caſes compe- 
tent upon conditional - Obligations, in others not, 


* 23. Conditions in Legacies, or in Fidei-commiſſis, 


499: Conditions in Legacies prohibiting Marriage, 
_ how far ſuſtained, 498. Vide Office, - 


Confeſſſon is rather a Yielding, than a 
tion of what is confeſt, 698, Conf 
dam Conſcientiam, . JO5. 


Confirmation. Scafins upon: Precepts in Diſpoſitions, 
bearing Obligement to Infeft both &e ſe and a ſe, are 
baſe till they be confirmed,and attgrwards are pub- 
lick, 210, 244» 

Confirmation of baſe Infeftments excludes Recog- 
nition:, & Forefaulture.but no other Caſuality,210. 
Infeftnients « me are hull till Confirmed, 210, 
Differences betwixt -Confirmations granted by the 

King, and theſe by other Superiors as to Ward,254. 

Confirmation without a Novo Damw, how far it ex- 


cludes Recognition, 346. 


Confirmarton. not requifite' of Sums affigned, and 
Intimat in the Cedents Lifetime, and ſummar 
Execution is competent upon ſuch Aſſignations,36g. 
Nor to Goods Affigned, where there is Delivery 
in the Cedents Lifetime, though it was by a Father 
to his Son of all his Goods, 369,'370. But 1t 15 re- 
_ wherethere is no Delivery, 379. Or where 

.the Diſponer reſerves a power otherwiſe to Diſpoſe, 

+ 370, Tt is not requiſite to Heirſhip-moveables, 402. 
The order of Confirming Executors, 511. VVhere 

-” Teſtatents are to be Confirmed? $17. The Com- 

: miſfars ean charge none to Confirm, but at the In- 
ſtance of Wives, Bairns, neareſt of Kin, Legatars, 
or Creditors, $11. The Heir hath Right to the 
Heirſhip Moveables without Confirmation, 402, Li- 
cence to purſue before Confirmation, 512. In the caſe 
of Ultimus Heres, Credito rs may confirm the Move- 

"ables, 428. But not in the caſe of Baſtardy, for 

- there they muſt be Adjudged, 427, 428, 581. Vide 


fitive Aﬀer- 
ons ad Levane 


 Vitious Intromiſſion. 
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Confiſcarion, 407: RE ay, 


Confuflon its effefts as to Obligations, 157. In what 
caſes it does not take place, 158, 6g1. 
Confuſion of Liquids, 174, ; 


Conjectures. In claris non locus et conjefuris, 691, De 
conjeffurats mente Deſundi, 692, 


Conjuntt perſons who are underſtood ſuch in Diſpoſi- 
tions in fraudem Creditorum, 84. | 


Conjunctsfees, 218. u Properly every one of the Con- 
jun&-fiars hath a Right to the Fee, 275. Except 
when Husbands and Wifes are Infeft in Conjun&- 
fee, for then quoad the Wite, it is generally inter- 
pou to be but a Liferent,275,480,481. Differences 

etwixt Conjun-fees and Literents, 276. Con- 
jun&-fees to Husband and Wife, beari 
the Wife to Diſpone, is ſometimes unde 
ly to bea Faculty, 276. 


Conjunition in Conſtrufture, 175. 


Conqueft what it is, and who fall Heirs thereto, 456; 
Heretage deſcends, Conqueſt aſcends, 449, 456- 
Conqueſt during Marriage how underſtood? 274- 
Whether publick Wadſets being redeemed, are to 
be counted, Heretage or Conqueſt ? 332. 


Conſclence, 3. 


Conſent how it __ be adhibite, 96s, When it will 
be inferred againſt a Party ſubſcribing only as Wit- 
neſs? 96, Conſent in the beginning, reaches to all 
ſubſequent Clauſes, though it be not repeated, 349, 
385. But when ſeverals diſpone for their ſeveral 
Rights, without conſenting one to another, they are ' 
ſtill to be repeated in every Article, 340. How the 
Superiors Conſent is to be adhibite to 6 Recogni-' 
tion, 346. Marriage is conſtitute by a Conſenſus de 
preſent! expreſs or tacit, 25. Conſenſics non coitus fa- 
cit matrimonium, 26, How the Superiors Conſent is 
tobe adhibit to ſhun R ition, 345. Reſignati- 
on by one who hath no Right, with Conſent of him 
who hath Right, 340, 384. th 


Confignaclon, 119. Simulat Confignations, 119,568. 
Confignation ſtops'the Courſe of Annualrent, 1522 
Conſignations for Redemption of Appryſin c 
333, 568. Sums conſigned may be arreſted atyer De- 
clarator of Redemption, but not before, 375. In 

Confignations in the Clerks hands, who- bears the 

Expenſes, $68, Summar Letters may be obtained 

againſt a Conſignatar to produce the Money, $68. : 
Arreſtment may be looſed u I 97s 374s 

Confignation in the hands of the Clerk of the Bills, 

152. 568, Incaſe of his Inſolvency, who bears the 

hazard, 152, | 


a power to 
On- 


- 


Conſiſtoriai Courts, why ſo callall $24: The Lotds 


of Seſſion are the Kings great Confiſtory, 528. 


Conſolidation of Property and Superiority. Yide Ap- 


pryſing, Superior; 


Conſtabularies, 233. 
Eonſtrainr oppoſit to Liberty, and what it is?17, 679% 
Contexture and Fppzopziarion by it, 175. Vide 


Labes Realis. 


Continuation of Days, 541,657. Continuation of 


Summons, 657, 663, 668. Vide Dycts. 
Contratts. The ſeveral ſorts of Contracts by the ci- 
vil Law, 95; Common Requifits of Contrafts, 98. 
How Contradts differ from Obligati 92, Clauſes 
in ContraQts, whereby jus eft queſitumtertis; 92. ” 
, C mutua 
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ene Boſs _ ſubſcribe alk 
bi im not, unleſs ther ſubſcribe alſo, 23. 
Fee this ſtated, and otherwiſe reſolved in Hypotheſr, 
92, Obligations and ContraQts how they differ in 
form? -92. Eve, 
_Contratts Innominat,' 95. 


Contracts matrimonial. Several Clanſes in Con- 
tracts of Marriage explained, 219. Et ſeq. 274. 
275, 276, 454 455, 460, 462, 463, 466, 479, 
480, 481, 482, 490, 491, 507. Tocher in Con- 
tracts of | is in 


SfaRion of all former 

Proviſions, 68. How far Contratts of Marriage 

. made "in. Minority do ſubfiſt, 57. Vide Lucra- 
tive Succeſſor. 


Contzavention, 89, 732. Upon what Decds ſuſtai- 
ned, 89, Howelicded, 50. Whether a Warrant 


or Command todo Deeds of contravention, be pro- 
bable otherwiſe than Scripto vel Juramento, 735+ 
When Caution is found, a ſummar Charge in 
the Authors opinion might be granted, 733. But 
 whenCaution 15not found, it is only vid ationis,734- 
Contravention may concur with other Penal AGons, 
but then both Penaltics are not allowed, 734. How 
far Wives, Bairns, Cc. can infift in Contraventi- 
ons,upon the Husband or Fathers Charge,734. Harm- 
leſs and Skaithleſs how interpret in Contraventions, 
734, 735+ Inferior Judges not competent to Contra- 
ventions, go. The Kings Advocat muſt concur mm 
. A@ionsof Centravention, 90. But he cannot infiſt 
alone, go, Yide Law-burrows. 


Contribneton, Ex Lege Rhodia de Fafin, 70. 
Contributzon-Monecy due to the Lords of Seffion, 


722, 723, 

Conumacy -in not a 1 Citation, how 

33 '-" udged with us of old, $5T- How by the Romans, 

E * B87 And how by the Englifh, 557. Vide Abſents. 

I Convennioual Obligations, 97. 

Convene. Vide Chapters. 

Conveyance of Rights, and the ſeveral ways thereof, 
© 364+... * 

Copies muſt 'be given or left by thefe, who execute 


- 


_ * ſubſcribed, 411, 660. 


- ons is ſateſt, when made to all the Correz De 
- - - 368. Vide Magiſtrats. 


Cozrobozadion, 157. Corroboration upon an Afligna- 
tion unintimat, not valid againſt Arreſtcrs, 377. 
The Debitor will be lyable in that caſe to double 

- payment, 377. Corroborations after Inhibition, 


in a Corroboration, by the Cautioners, in the firſt 


Corruption of Bloud, 422. ide Dishabilitation. 


b Eoincil. The Power and- Juriſdi&ion of the Privy 

a : Counci], 535, 653. The Dayly and Privy Council 

W-. how diſtinguiſhed?” 525,653. - The Privy Counci! 
not Judges 1n the Point of Right, $57. The Privy 
Council and Juſticiary ſuſtain no Proceſs againſt Ab- 
ſents, but dedare them Fugitives, 662, 558. Ex- 
cept what the Juſtices do in caſes of Perduellion, 

. 662, The Privy Council can ſtop the Exccution of - 

. *Criming] Sentcnces, though they neither Advocat 


e nor Reguce, 653» 
Counter-band Goods, 132, 183. 
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' kers, 689g. 


Counts. Merchants Counts' preſcribe in three years, 


351. Counts ſubſcribed without Witneſſes, pre- 
{ſcribe within 20 years, 362. Vide Merchants. Now 
Appryſers are countable,398,568. Tutor Compts,45, 


Courteſy of Hcocland, 280. It is conſtitute with. 


out any Service or Kenning,280.,1t takes no place,un. 


leſs there be a Bairn of the Marriage heard cry,280, . 
Courts and Juriſdictions arc comprehended under 


Barony, 232. | : 

Courts of Record what they are, 233. 

Baron Courts, 191. 232. 

Courts of Law and Courts of Equity diſtinguiſhed, 
$48. In ſome Nations they are diſtin& ( as in £4 
gland) in others not, $48, 549. Exttus Curie to 
whom they belong, 233. | 


Credicors. Whether Creditors have a Real-right in 


Tacks ſet to others, the Tack-duty whereof 1s pay- 
able to them, 315. How the Diligences of a Defunds 
Creditors againft his Eſtate, are preferred to theſe 
of the Creditors of the Heir for three years, 361, 
Creditors doing Diligence before Declarator, how 
far preferable to Donatars of Eſcheat by the 

or Lord of Regality, 414, 415, 415. Creditors do- 
ing Diligence within fix Moneths of the Debitors 
Death againſt the Executor, &c. come inpari paſiy, 
515.Any Creditor may ſcize his Debitor eſcaping out 
of the Countrey,727. Yide Captions. The AR of Yar- 


lament 1621. ancnt Bankrupts defrauding, Oc, ful- | 


ly explained, 80. (F ſeq. 644, 707. Bonds of Pro- 
viſion to Children, inſome caſes are reduceable by 


. anterior Creditors, 490, A Baſtards Creditors have 


Acceſs to his Eſtate, both Heretable and Moveable 
by Adjudication, 427, $81. In caſe of an Ultinw 


Heres, they may Adjudze Lands and Confirm Move- . 


ables, 428. Exccutors Creditors, $14, $15. Pide 
Executors Creditors may Redeem Appryſings 
bought in by -their Debitors apparent” Heir, 399. 
How they may redeem Adjudications on the Heirs 
Renunciation, 403, $59. Gifts taken by perſons of 
their own Eſcheat after Relaxation, prejudge none 


of their Creditors, 417. Vide Bonorum. Vitious 


IntromiſfionfPebitor. 


CORRET DEBENDT, 148. Intimation of Aignati- CUJUS eft Solum ejus eſt uſque ad Celum, 285, 
dr, CULPA Mide Dolus. For what fault the Borrower i 


commodato is lyable, 107. And for what fault Man-' 


. datars are 1yable, 110, 116, And for what Depdſi- 


tars, 116, 117. For what Hypothecars, 121. For 


what ConduRors, - 130. For what perſons in Socic- 


ty, 135. Vide Diligence. 


- how far valid, 598. Relief due to the Cautioners Cuningatrs who may have them, 240: 
Bond, 70. CURA ANIMARUM, 299: Prefentation is ſufficient in 


Benefices ſine-.cur#, without Collation and Infſtitu- 
tion, $04: | | 


To-tuioes. OY Ons. Curatozs: Differences betwixt Tutors and Curators, 
$2: Curators ad Lites Cf Negotia,s 2: Whether Cura- 


tors may authorize their Minors -1n Bargains where 
Hazard —_—G $4: Minors wanting Curators, 

ie (ame 'caſe as if they had Curators, as to 
Extrajudicial Ads, theſe being in-both caſes reduce- 
able upon Enorm Lefion,52: Deeds done by Minors 


. having Curators without their Conſent, are co ipſo null, | 


52: Minors arc lyable for neceflary furniture ta- 


;kenon by them, though without Conſent of their 


Curators, $3: Minors may Teft without Confentot 
their Curators, 53: Curators muſt fate Exonerati- 
on, if the Minor will meddle with his Eſtate againſt 


their will, 54: Curators are lyable for Annualrent . 


of 


criptidn of the one Party ECount-books Probative againſt, but not for the ma-. os 
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. condition, $4. The effe&t of namingCurators joyntly,8 
not joynitly, $4. Curator datus bonts et Hereditatt ja- 

. cent! by the Kinz, 479* Cautioners fer Curators, 
-\x239- The Husband is Tutor and Curator to his 
Wife, during her Minority, 29, How Tutors and 
Curators are to be Cited,661: Pro-tutors and Procu- 

' rators are lyable,as Tutors and Curators for Intro- 
miſſion and Omifſien,46,47. Intromiſfion dy Tutors 
and Curators,. iiWhat caſes it infers Geſtion agaiuſi 
their Minors, 435. Tacite Recenventio,whereby Cura- 
tors manage their Minors Eſtate after hisMajority,54. 


Cuſtodp: Vide Depoftum. &; 
Cuſtom and Pra&ique founded on the Lords Pecifi- 


ons, 12: Cuſtom may ſometimes continue, though . 


the Laws. whereupon 1t was founded be taken away, 
396 397, 684, 685: Vide Praftique, Reſcinded 
ACS, 


Cuſtoms of ſeveral places as to Thirlage, 294. 
Conſuetudo oft optima legum interpres, 409% 


Curitng of Summons, 559. 


D. 


Dammage, 72: Dammage in our Life, Members, 
and Health, in our Liberty, Fame, Delight, Goods, 
and Pofſeſſions, 73, 74: Damnum (F Intereſt, 146. 
Lucrum ceſſans, Cy Dammum emergens, 73, 146: L6- 

* cum fatli Impreftabilis ſubit damnum & Intereſie,1465. 


DANS 09 Retinens nibil dat, 243. 


Date. Blank Dates how. Regulat, 355: Holograph 
Writs prove not quoad datem, againſt the Heir Re- 
ducing ex capite lei, 446: Holograph Diſcharges 
bearing date before Denunciation, not reſpeted to 
annul the Horning, 412. 


Dap. Days of Citation. $39, 659: For the firſt and 
ſecond Dyet, $59, 659. | 
Days of Law, 722: In what caſe they need not 
be waited, 730: Vide Dies. 


DE Mininis non curat Pretor, 397. 


Deads-parr, 439: How Regulat as to the Quantity, 
$10: Legacy of a Heretable Bond affeGs Deags-part 
of the Moveables pro tanto, 50g: Pide Legacy, Ex- 
ecutors, 


Deaf and Dumb Perſons how they may Contract, 
69,99: . Tutors to Perſons Deaf and Dumb, $1. 


Death-bed, the Riſe and Reaſon of the Law of Death- | 


bed,600:Defences againſt Death-bed,601:Death-bed- 
Declarations of Truſt,wrong not the Heirs, 114:Nar a- 
ny other Deeds done on Death-bed,441:what is eſtee- 
medDeath-bed,441.79/eq.600,601:ReduQtion ex capite 
1:4i,600:Againſt what Rights Death-bed 1s extended, 
446:[t is extended againſt Provifiuns granted to Chil- 
dren. 446: Where the Authors opinion 15, that ſuch 
Proviſions will be ſuſtained, .in ſo far as they may be 
competent Aliments, 446: It annuls not Deeds gran- 
| ted for cauſes onerous, 447: Death-bed how recei- 
vable, 447: not by exception, 609: Ads before 
anſwer frequent in queſtions about Deeds on Death- 
| bed, $50, 602: The Heir cannot be prejudged as 
to the Heirſhip Moveables by any Deed on Death- 
bed, 456: Holograph Writs prove not quvad datam, 
apabiſt the Heir reducing ex capite lei, 445: Whe- 
ther Recognition be incurred by Deeds on Death- 
_ bed,342: Vide Kirk and Mercat.Supportation. 


- "DEBITA fundi, Vide Appryfing. Marriage. Teinds. 
How they are iofcrred, 646: Id folum notram eſt, 


'*” are free of Ommiſſigns, jt they be cholen with that -___. ſes gar _—. 
 hpoe b Deviror. /ide Donatich. Banktupts. Whether a De- 


aud deduBlis debitis mftrum. oft, 414. 


bitor. may prefer one Creditor (oy Pony 
granting him an Antwalrent) to the Diligence of a- 
nather, 550, The Debitor 15 not preſurned to fol- 
@w the Creditars Refidence, unlets Cuſtotn or Pa- 
Rin be otherwiſe, 148. : 


DECIMA INCLUS#, Vide Teinds. 
TDeclararszs: In all Declarators, the Purſuers Title, 


Win _ — befare Procels, ' $63. 
They begin with the Will, 564: Special Declara- 
tors, though ſo termed, yet are Te 
but Petitory, 554: Declarators of: Redemptian, 
335, 365: General Declarators of Non-cntry, $73; 
247, 280: Decreets thereupon, whether real a- 


. Zainſt the grownd, 248: Declarator General and 


Special, of fingle and Liferent Eſcheat, 266, 417; 
418, 576, $77: C Yet the Author afferts, pag: 419: 
That Liferent Eſcheat requires but one Declarator, 
which needs but one Dyect: ) Who muſt becalled in 
the General Declarater, 417: Exceptions agai 
General Declarators arc oft-times not admitted, but 
reſerved, though it might juſtly be otherwiſe, 417: 
General and _ Declarators may be bath in apc 
Sammons, 418: Declarator of Baſtardy eral. 
and Special, 426, $80: Ultimws Heres muſt he de- 
clared in the ſame way with Baſtardy, 428, $82: 
Declarators of Property and Superiority,g54: They 
her? uſed, 56g: DE may : 
againſt apparent Heirs, without a charge to enter 
Heir, $69: © Declarators of Trult, p74 Declara- 
tor of Superiors Tinſel of Non-entry, ' $71: De- 
clarators of the Avail of Marriage, $79: Decla- 
rator- of Recognition, Diſclamation, and Purpre« 
ſture, $583: Declarator of Aſtrition or TR 
$34: Declarators of Servitudes, 589: 

of clauſes irritant, 590: Declarator of Leige Poyflie, 
600: Clauſes irritant not effeFual without Declaers- 
tor but in a few caſes, 121, 600, 396, 991: Fere- 
faulture when paſt in Parliamerft, or in the Juſt 
court contra perduelles, needs no Declarator, 424. 


Declinators of the whole Lords in cauſes not pertain- 


ing to their Jurisdition, 537, 667: Delinators of 
Judges upon Suſpicion, by reaſan of Relation, 655, 
666: Declinator upon Enmity, 655: Declinators 
upon Enmity,are not competent againſt the Lords of 
Seffion, 655: Declinators againſt Clerks,666: De- 
clinator of Jndges, f: foveant conſumilem cauſam, or 
if they have given Partial Council, (Fc, 666, | 


TDecreets. The Stile of Decreets,720:The Authors Pro- 


poſal for abridging the tedious length of Deereets, 


' 720; Another methad mentioned, 721; : In De- 


creets omnia praſumuntur ſolenniter ata, 721; De- 
crects of Seſſion, 714: Decreets Abſolvitor, Con- 
demnator, and mixed, 714: Decrcets Simple or 
lified, 714: Decreets WP the Ordinary are as 
efteRual, as theſe in preſentis, $30, 539: Decreets 
of Preference and Ranking, 639: Retours are De- 
creets of Chancery, 552: Decreets without Litis- 
conteſtation, 715. ; 
Decreefs of forthcoming and their effefts, 377, 
Decrcet cognitionis cauſs, is when the apparent ' 
Heir is called to hear the Debt conſtitute, it not be- 
ing already clearly cenſtitute by Writ, 401: De-, 
creets cognitionis cauſ4 againſt Executors, 514. 
Decreets in abſence, though generally null, if the 
Purſuers Title be not proven, yet in Exhibitions ad 
deliberandum, it is otherwiſe, 452: Parties are heard 
of courſe againſt Decreets in abſence, 652: Abſence 
at adviſing of concluded cauſes, will net make the 
Decreet to be in abſence, 719; an Advocat's com- 
pearing,though he do no more but take a day to pro- 
duce his Client to depane; hinders the Decreet to 
be inabſence, 111; - "C'S Decteets 


Decreets ſometimes recalled, even after extra- 


Ring, .$31: But not upon points proponed and re- 
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pelled, 532: How reduced upo 5: 

ing of Decreets upon Nullities or Informalities, 

549: But they are not regarded to open Dedreets, 
if there be no Defe& in the material Faſtice of thi 
Sentence, $49: Decreets of ReduQtion and Decree 

'  ReduRive,720:Decreets OF and ON Suſpenſions,” 54. 

"48 The Lords cannot reduce their own Decreets n 

'  - foro upon the head of Iniquity, 528, 535: By the 


head of Nullity, when it could not-on that of Inju- 
ſtice or Iniquity, 525: Decreets may be reduced 
upon Material Juſtice, which does not import Ini- 
quity in the firſt Scrftence, 529. 


Deec: The Hunting of them, is inter Regalia, 235. 


Tefences contrary to the Libel how admitted, 654* 
Defences acknowledging the Libel, 673: Vide Ex- 
ceptions. | 


: How far the Mefſenger's wanting his 
Blazon will defend againſt it, 737,738: Or his 
not touching the Party with his Wand of Peace,738: 
It is- a relevant Defence that the perſon Attached 
be with Caption, was ſo ſick, that he was not- able to 
* * goorride, 738: Deforcement how puniſhed, 88, 
47 737. Howelcided, 89,737: Aﬀions on Deforce- 
ment, 736: They are partly Civil and partly Cri- 
minal, 737: Theyareon 15 days, 737: And need 
2 | no continuation, 737: They need not go to the 
=_ Roll, 737: The Intereſt of the Party in the Defor- 
b+ cers Eſcheat, 737: How far the Execution, though 
Deforced, is ſuſtained, 737. 


TDefrauving of Creditors, 80: Yide Bankrupt. 


Delay, 145» 


TDelegarion in Debite, 109, 364, 157, 
Delegatus non pote$} delegare,1 10:This limited, 110. 


Deletion in Writs, 689, 690, 


i Delinquency. The lcveral Species thereof in Law, 73: 
Y Vide Obligation. | 


Delivery. Delivery of Writs,65,4465: What Writs are 
eftefual without Delivery, 66: Delivery of Writs is 
preſumed, 570,587: But preſumprione juris only,570, 

! Delivery of Goods: ie Confirmation. 


Dental imports only a not confeſſing, but does not 


rt a poſitive afferting of the falſhood of what 
is denyed, 658. 


Denunclation of Lands to be Appryſed, excludes po- 
ſter1or voiuntar Rights, 392: Citation in Adjudi- 
cations hath the ſame effe& with Denunciation in 
Apprylings, 376 

| Denunciation 1n Hornings how and when to be 
made, 410: They muſt bear three ſeveral Oyeſſes 
and Blaſts ofa Horn, 410, 411. 
Denunciation of Fugitives by order of the Coun- 
cil or Juſtices infers Eſcheat, though it be but at 
the Mercat-croſs where theſe Courts fit, and not at 
that where the Party dwells, 724. 
—— op ren on. me againſt havers ' of 

"3 Writs, or againſt Witneſſes, infers only C apti 

2M not Eſcheat, 686, 724. pee 

= Denunciation not at the Mercat Croſs where the 

Party dwells, infers only Caption, and not Eſcheat, 
- T4 Vide Horning. Liferent Eſcheat. 


: Sentences of Depoſitien againſt Miniſters 

"' ought to be. intimat, 151, 
=D DEPOSITUM, 116, Compenſation is not competent 
] p : | | pris = 156 119, 154: Things robbed being 
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depofitat by Beb\ers,arc not to be r eftored to them 
but to the true Owners, 62: The-like as to our own 
Goods, ighorantly taken to Cuſtody or Pledge, 62. 
Depoſitation of Writs, 118, 687, 


DERELICTUM,167:WhenceDerecli&ion is inferred, 167, 
Deſerrion. Wilful Deſertion is a ground of Divorce, 


27: The text anent wilfull Deſertion reconciled with 
our Saviours Rule, ( Matthew 5:) 27. 


Civil Law a Sentence might be quarrelled upon the TDefggnarion. Deſignation of Glebes, 216: &+ ſeg. 


Deſignation of Witnefſes ought to be iptcial, 
97, 690. 

Writers Name and Deſignation, 690: Defſig- 
nation of Parties is conſiderable in the Tranſmiſh- 
on of Rights, 471. 


Deſlre, what, 91. 


DIES interpellat pro homine, 22, 146, 147: Dies in- 
certus habetur -pro condittone, 22: Suſtained jn the 
Terms of paymeut of Childrens Proviſions, 22; O- 
bligations without a day of pertormance are payable . 
on Demand or Requiſition, 145,146: What diligence 
may be uſed therecn before Requiſition, 146; If the 
Debitor offer before his day, the Creditor muſt ac-- 
cept, 147: Adio in diem, 345: when 1t may be 
faid, that Dies ceſſit licet non venit, 498: PYide Day, 


Dilarozs, 6560: They muſt be inſtantly verified,66; 
Unleſs they be proponed peremproris, 665: Dilators 
comprehend Declinators, 666: Vide Declirators, 
Dilators upon Incompetency ot the cauſe, 667: Dila- 
tors upon the Formalities of the Executions, 667:. Di- 
lators on not produQticn of the Ative Titjes in Mitio 
litis, 668: | 


T:1\genees whence ſo called 683. Incident diligences 
againit havers of Writs, 683: They are now only by 
Horning and Caption, 684: How far they muft be 
ſuſtained in the Act of Litzs-conteſtation, 682: Dili- 
gences againſt Witneſſes, 684: Diligences are gi- 
ven out before Acts of Litis-conteſtation be extracted, 
670: Diligences pendente proceſiu, 682, 

Diligences inchoat and compleat, 83.  _ 

Diligence 1n Appryſing, 644: And 10 Adjudicaz 
tion, 644: Diligence requiſite to prefer the Credt- 
tors of Defuncts to the Creditors of the apparent- 
Heirs, 644: What is underſtood to be curjus dilt- 
gentie,644: Appryſers may uſe diligenceeven after 
expyring of the Legal, if they have not obtained 
Poſſeſſion, 395, 400: But if they continue to poſ- 
ſeſs after the Legal, they can uſe no other dili-.* 
gence, though a part of the Lands were evicted, the 
Remainder being worth the whole Sums, ' 400: ID 
Competition of Perſonal Rights, the priority of 
Debts is not ſo much reſpected as the priority of dt- 
ligence, 378, 639, 640: Creditors doing diligence 
before Declarator, how far preferable to the Dona- 
tar of Eſcheat, 414, 415, 416: Creditors doing di- 
ligence within fix Moneths of their Debitors death, 
againſt the Executor, Cc. come in pari paſſu, 515: 
What diligence is required in the ſeveral kinds of 
Tutors, 49: Whatdiligence is required in Execus 
tors, $14, 543: Thediligence of Negotiators, 69: 
Vide Culpa. | 


Direct and Jndirect manner of Improbation,s97. 


Diſtharge. A general Diſcharge mentioning any par- 

* ticular, isnot extended to matters of greater Impor- 
tance,than that expreſſed, 149:68 1. Diſcharges alto» 
gether general how far extended, 149, 150: They' 
are not extended to Sums to which the Granter ſuc- 


ceeded thereafter, 150: Three ſubſequent —_ 
; $ * 


ges preſume all preceeding ſatisfied, 150,68 1:But 
1s ouly preſurprtione juris, and not juris & de jure,1 4 
Pil. 
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Piſclamation what ? 347% It takes place in all forts 
ofHoldings, 347. Probable Ignorance in the Vafſal 
may take it off, 347, 350, 573» Whether it can be 


otherwiſe, than Judicially ? 348. ' A Vaſſal.diſclai- 


ming in a Declarator of Non-entry,. the Superior 
cannot make uſe both of the Diſclamation and Non- 
entry, 573. Leclarator of Recognition; :Diſclama- 
mation, and Purpreſture, 583. Vide Lords. 


- Diſcuſſing of Heirs and its order, 451. The Ex- 


ception of the order of Diſcuſſing is not ſuſtained, 
without condeſcending on what the anterior Heir 
may ſucceed to, 463. Whether Geſtio pro Herede 
excludes it, '488, | | 
How Cautioners have beneficium diſcuſſionis, 139. 
Diſcuſſing of Suſpenſions, ide Suſpenſions. 


Diſhabilitation, 422. It is no general conſequence 
of Forefaulture, 423. But a Speciality by the Tenor 
;of the Sentence, q 23. 


 DPilſparagement in Marriage of Vaſſals, wherein it 


conſiſts, 263. 


Dilpenſation for Appryſing at a place, which was 
neither Edinburgh, nor the Head-burgh of the 
Shire, 396. 

Diſpenſation for entring Heir to Ward-lands be- 
fore Majority, may be granted by any Superior, 
472. It excludes not the benefit of the Ward, ,472. 

The Dyvours Habit is ſometimes diſpenſed with 


in Bonorum's, 762. d 
Diſpoſitions, 330. What they are, 381. . Yide In- 
tettment. | 


Diſſolution. ide Marriage. 
The annexed Patrimony of the Crown, cannot be 
ſet 1n Feu, without an A oof Ditlolution by the Par- 
liament cauſa cognita, 214. 


Diviſion of things common, 55. Diviſion of Move- -. 


ables or Executry, 509. Brieve of Diviſion, $54. 


Dibozce. Adultery is a ground of Divorce, 17. Par- 
ties Divorced for their own Adultery, may matry a- 
ain, ſo it be not to thefe, with whom the Adultery 
Cu n which the Divorce proceeded ) was commit- 
bd. 27, 425. Wilful Deſertion is a ground of Di- 
. vorce, 27. Vide Deſertion. 


DOLUS MALUS, 77. Errore *s CF dolo circumven- 
tus are different, 78,,678. Fraud is excepted in all 
fiumane Ations, 63. - Pro Poſſeſſore habetur qui dols 
deſrit poſſidere, 64, 622. Whether Facobin marrying 
Leah was errore lapſus or dolo circumventus, 678. Do- 
lus authoris non nocet Succeſſort, 78, 84. Delus js not 
ronce, 78. It muſt be proven, and how? 58. 

olus Of lata Culpa aquiparantur, 116, Yet they 
differ, and how? 79. Vide Fraud. Oaths, 

Dolus bynus, what it is, 677. It muſt be without 
Lying, 677. Vide Stratagems. | 


Domeſtich Witneſſes how rejefted? 6 96. 
DOMINI ad Quzerelas, 536. Domini ad Articulos, $36. 
DOMINIUM what? 16. It 1s a Real-right, 16. 199. 
Dominizim non fundatur in gratis, 160, Dominium dire- 
* Gum (F utile, 194, 242. Kt: 
Donktars, Vide Creditors. Gifts. Eſcheat. 


| Donarions ſtarre Matrimonio,revocable expreſly of im- 
plicitly, 33. Adultery annuls them, 34. But Do- 
,. tations after Contra and before Marriage, are not 


DO 
"> Diſcharges or Receipts Indefinit,” to what aſcri- 
| bed, 152: Diſcharge by Acceptilation, 193, Vi- 
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revockable, 34- Donations return' by Ingratitude, 
67, 349. Donatio non preſumitur, 67, 691, 710. + Yet 
what is willingly wrought or built on the ground of 
another, is preſumed a Donation, 711.' Debitor 

non preſuntitur donare, 67, 691, 710. Donatio mortis 
. Cauſd, 67, 68, 504. Donationes Propter Nuptias,- 7 10. 
When Aliment 15 preſumed to. be a Donation, and 
when not,68,711.The moſt proper Fees were never 
pure Donations, 349. Vide Legacy. ' _ 


=popnding. ARions of Double-poynding,s87, 
Doubring, how it infers a.Mala fides, 354. 


 Dowzy of Virgins, 437. 
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'Dzawwing of Teinds,: 301. 


D2unkards cannot contra when they are ſo to Stupi- 
dity, 99. Incapacity by Drunkenneſs, a reaſon of 
* ReduGtion,, and not ſuſtainable by Exception,602. 


Dubious. In dubis pro dote reſpondendum, 691. Item pro 
Libertate,691.Pro Innocentia,691.Pro Poſſeſſore,691,Pro 
Debitore,6g1. Pro Ree,691. In dubiis pottor eſt conditio 
DD, 148, In dubio pars mitior eſt jequenda, 
479. | 

Fraud is not to be inferred againſt Judges from 
dubious Caſes, 523: Vide Doubting, £ 


Dumb perſons how they may contra, 96,55. Tu- 
tors to perſons Deaf or Dumb, 51. 


Dyetrs peremptor and with continuation of days, 
where1n they differ, 541. Citation to the ſecond 
Dyet 1s not given, t1]l the firſt be paſt, 541, 663, 
What Summons muſt have two Dycts, 657,563,668; 
Vide Continuation. 


DPpvours, Dyvours-habit, 750. Dyvours have no 
longer the Benefit ofa Bonorum, than while the Habit 
is viſibly upon them, 762. The Habit is ſometimes 
diſpenſed with, 762. 

Dyvours-ſtone, 750. Vide Bonorum. 


E 


Earneff, and the effe thereof, 126. 
Edinburgh, communis patri«, 659, 722,152, All men 


are preſumed to have Procurators in Edinburgh, 152. 


Ejection, 85. How elcided, 87. Vide Preſcription. 


ACtions of Eje&ian. and Intrufion, 627: Aion 
of Eje&ion, how far competent to the  Ma- 
ſter of the ground: 627: It 1s competent td" the 
Wife or Bairns of the Party Eje&ted, though neither 
Heirs nor Executors, 627: Tenor of a Sammons of 
EjeRtion; 627; Exceptions againſt it, 628: EjeRi- 
on prenaribes in three years, 628: The Defender 
mult find Caution for the violent Profits,as in Remo- 
vings, 628: Obligement to poſſeſs cxpreſs or im 

plycd, how far it defends againſt Ejeftion, 628. 


Eiks to Reverſions, 329: Vide Reverſion. 


Emergent: Points emergent, or new come to know- 


ledge, 669, 752. 
Damnum emergens, 73. 


EMPTIO VENDITIO, 124:Emptio per averſinem, 128. 


EMPHYTEUSIS, 214: 


Enemies Goods taken in War, 179: Preſumptive 
Probation of the 'Enemies Intereſt in Ships, 188: 
Goods of Neuters affiſting Enemies, how tar -they 
become Pryze, 181: ' D | Equality 
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tp. Cours of Equity, 548+ In ſore Nations 


' they arediſtin& from Courts of Law (as im England ) 


_ in others not, 548, 549+ - 


Erettion of Lands into a Barony, 222. The effeft of 
Union and Ere&ion, 201, -, _ - " 
Ere&tian of Kirk-lands into Temporal Barggics, 
222, Vide Lords of EreQion. _- :; 7:14. 
ERRORE, Jepſus & dolo circumventus are dl 23B, 
678. Error in ſubſtance, 99, 578. Viae Marriage. 
Reſtitution. Oath. Whether ,Zacob in marrying Teh 
was errore lapſus or dols circumventus, 678. Summons 
of efror-for-reducins Retdurs,” 474  Yide Retour: 
Eſcheat, 163. It is inter Regalia,231, How Tacks fall 
. in Eſcheat,318., Under an Afſigneys fingle Eſcheat, 
' Liferents 'affigned to him do tall, 359. "Mellorati- 
ons of Miniſters Manſes tall under rheir Single Eſ- 
cheat, 413. Eſcheat ſimply expreſt, 1s underftood 
to be ſingle Eſchcat, 408. + What falls under, fingic 
Eſcheat, 413. Clauſcs of Releif in Heretable Bends 
are Movcable, and fall under ſingle Eſcheat, 413. 
Eſcheat of Executors carries oniy their own Intereſt, 
and not the ſhare*of the Wife, Bairns, Creditors, 
and Legatars, 413. How far Rebels Debts or Deeds 
affet their Eſcheat-goods? 578, 413. The Debt in 
the Horning affedts the ſingle Eicheat and all Intro- 
mettors therewith, $78, 413. Eſcheat of - Perſons 
within Regalitics, whether the Goods be- therein 
or not,belong to the Lord or Bailly of Regality,41s5, 
724. fſcheat falls not upon Kcrrings, granted 
for diligence in Exhibition, .or againſt Witneffes, 
724, 686. Declarator of ſingle Eſcheat, 577. Let- 
ters of Intromiſſion with Eſcheat-goods, are in de- 
ſuctude, 412, Vide Behaviour. Waith, Wreck. Ex- 
ecutors. Liferent. Relaxation. Vitions Intromifli- 
on. 


Eviction, 125, 223. Eviftion-by Collufion hath no 
effe&, 224. Vide Warrandice, Excambion. , 


Examinatton of Witneſſes, 697. Examination of 
Parties, 700. Interrogators for Examination, 697, 
700. 2 

Re-examination, 697. YideInterrogators. 


Excambion, 125, 225. Who muſt be cited in ARi- 
ons for regreſs upon eviction of excambed Linds; 
227. Regreſs in this caſe is ſuſtained even againſt 
Appryſers, 227. 


EXCEPTIO. . Exceptzo non numerate pecunis, 9s. Ex- 
jon of Brujking pro Indiviſo in Removings, 325. 
Whatever is competent by Exception, is competent 
by Reply, but not'# comra, 682, Exceptions if in- 
ſtantly verified, are competent where Aion is 
t, 120, Exceptiorei judicate, 675. Excep- 
tio litis conteſtate, 676.  Exceptis dolj mali, 676, Vi- 
de Fraud. ' Exceptio falfe eſt omnium ultima, 681. 
Exceptions, why ſo termed? 674. How they 
differ fromObjeftion?675.They are poſitive Aledge- 
ances, but Objeftions conſiſt in Negatives, 675. 


Exchange, 124. Vide Bills. Proteſtation. Exchange 
and Re-exchange,what ? 10h. | 


Exchequer, its Juriſdi&ion and Power, 828, 


Exculpation, how Libelled, 708. 


EX . DELIBERATIONE DOMINORUM, &«c. why 
ſubjoyned to Summons, &c. 551, 558, 


executions of Decreets of the Lords of Seſſion, 721: 
Execution of Summens muſt expreſs the Names and 


pagzons of the Purſuers -and Defenders, 642, 
| MPs Mending of Executions, is not now regularly 
{uſtained, 559, 660; The anticnt way of executing 
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to be. kept in 'Contradts, 99s wherein it + . Surmens;- 659! Execut 


- canfifts ? 99s 
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. ar'the Peer of Ze#h, muſt ve by 
Executions extra Territorium Fudicis,not valid, 371; 
Executions are to be made to the Party Perſonally, 
or at his Dwelling-houfe, 08: And i Fane 
gotten, the Execution miſt bear fix ſeveral Knocks, 
to have been given at themoſt patent Loor or Gate, 
409: Theſe knocks muſt be audible, 409: Fide 
Appryfmegs. Oycfles. ty | 

Erecutive Artions, 639. 


Executozs. What falls under their Eſcheat, 413: 
Executors are Heirs #1 mbilibas, $02: Yet Execy. 
- try-is not fo much a SucedFron, asan Office, g02: 
_ Executors nominat, have only a third of Deads 
part, ' $02: But if they be Legatars alfo, they tan. 
not have both the Legacy, and the third - of Deads 


| ws but may take either,” 511: Executors Dative : 


aveno third of Deads piirt, $11: This third of 
Deads part, is only due to Executors nominat,when 
they are Strangers, and not to'the Wife, Bairti,or 


neareſt of Kin, when they are Executors nominat, ' 


$11: But if the Heir be Exccutor, he is count x 
Stranger quead the Executry, 5.11:  EXecutars:;No- 
minat and Dative, $11: How Executors Nominat 
in England, are admitted here? 512: The 
Executry 1s divided, with reſpet had tothe time 
of the Detunits death, and-not to that of the Con- 
firmation, 50g: The Intereſt of the gearcſt-of kin 
in Executry, $09, $10: - Executors Intereſt _as+to 
the Rent of Lands for the year, in which'the De- 
tun& died, 275, 512: Execcutors have Right to 
Stcelbow-Goods, without prejudice to the- Te- 
nant of his Tack &f them, $13: The Power of Co- 
executors, 513, 'Afignations granted by Execy- 
tors, unlefsthey attain Sentence or Satisfa@tion be- 
fore the Executors dcath, do ceaſe, 513: Execu- 
tors ad nan executa, 513. Exccutors ad omiſia (5 
male appretiata,s 13,514: What Diligence is requiſite 


in Executors, $14, 543: How far they are lyable. 


paſſed,” 514: | | 
Exccutors-Creditors , and how far they 
are lyable paſſive, 514, 515: How far Executors 
may ſafely pay Creditors, $15: Executors may with- 
out Proceſs, pay Debts acknowledged in the Teſt 
ment, 515: Or ſuch Debts asare Priviledged, and 
what theſe are? 639, 515, $16: Executors cannot 
by their own Oath prove Bebts againſt Defuntts,517: 
Executors ſurviving are not lyable tor the ſhare of 
theſe Deceaſt, if they have been diligent as to their 
own ſhares, 517: Executors are lyable for all that 
1s in the Inventar, though they intromet not, 517: 
_ Co-exccutors, how far convecnable ſeverally ? 317: 
+ Cautioners for Executors, 139: Eſcheat of 
Executors carries only their own Intereſt, and not 
the ſhare of the Wife, Bairng,Creditors, and Legs- 
tars,413: Relief betwixt Heirs 8& Exccutors,g1 $608: 
The Nomination of Executors-is properly a: Teſtt- 
ment. 497,503: How an Executor's being contirm- 
ed, excludes Vitious Intromifſion, 519: Vide Vi- 
tious Intromiſſion, Teſtament. -Bairns part. Leads 
part. Licence, Quots, Relidts part. Uterin. 


Exemption from Courts, 2c. 65s: When obtained 
by Aﬀtion, 655: 


Exercteoz ofa Ship, 115. 


Exhtbirion, 54; 55: Exhibition ad deliberandum, 452. 


ad deliberandum aut probatidum, 636: Exhibitionad , 


deliberandum, how far competent even againſt Stran- 
gers? 637: It isnot reftrited to the -anns delibe- 
randi, 637: Exceptions againſt this Action, 637: 
Decreets therein not null, though the Purſuers Title: 
be not proven, 452. 


EXITUS CURIE, to whom they belong? 233: Ex- 
itus & Introitus, 240, 286, | 
— Exoneration 


b _ es, 2 
Meſſengers, "660: 
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Bxoneration of Executors, $16, 517: ' It mo &ds 
Exhauſtion which' is competent either by ACt1- 
on or Exception, $516, 317: The grounds of Ex- 


- hauſtion, $17: Exoneration of Curators, 54;, Cu- - 


rators muſt _ſilte  eXoneration, - if the Minor will 
meddle with his Eſtate againſt their, will, 54. / 


; Expences decerned by the Lords, $44, 545: Expen- 


ces, thd Liquidat of Conſent, are modifiable by the 
Lords, $49. 


_ Expzomilſfon, 138. 


Expyzing of the Legal of Appryſings, 549. 
Extent old and new, 247, 472, 573- 


Extozrion. Vide Vis & Metus., Cauſe Onerous, Im- 
prifonment. Theſe from whom Teftimonies are ex- 
torted by force, are not allowed to be led as Wit- 

- neffſes in that matter, 184, 


Extracts of Scafins, Hornings, ©, How far __ 

tive, 206,374: Extratts of Hornings-are probative 
in Declarators of Eſcheat? 417: ExtraQts of Regi- 
ſirat Writs, How far they ſatisfy in Improbations ? 
$97: Decreets unwarrantably extrafted, may be cal- 
led in without Redu@ion, 531. 


Extrajudicial Oaths, how far valid 2. 699, Vide 
Oaths. Extrajudicial Confeffions; 705. 


Extraozdinary Actions without Inrolment, 651, 


F 


Factozs for Tutors,exoner not Tutors, both being ly- 
able to the Pupil, 47: Cautioners for Faors inCam- 
phire, 139: How Compenſation 1s admitted for or a- 
gainſt FaRors & Chamberlains?r 56: Arreſtment laid 
on in the hands. of Fattors for their Conſtituents 
Debts, 373: Vide Mandats. FaQors nominat by the 

- Lords,547,745:Ations againſt theſe Fattors upon Se- 
queſtration, 745. 


. Faculty. Difference betwixt a Faculty ' to Diſpone, 


and a Right of Property, 483, 276. 
FALCIDIA, 434, 496. 


Falſhood, 169: It never preſcribes, 356: Nunquam 
concludttur in falſo, $579: Falſhood in Executions, 
667: Except falſs eft omniwnultima, 681: Vide Im- 
probation. — _ | 

Falſe Flags in Ships taken dy Priyateers, 187. 


Falling of Dooms or Appeals, .525. 
FAMILIA ERCISCUNDA ACTIO, 67. 
Fear. Vide Vis & Metus. 


Fliars. 'Who are Fiars in Proviſions or Tailzies of 
Sums, Gc. 47g, 480, 481. Vide Phyars. 


Fees. Their Original, i91: Fees proper and impro- 
per, 193: Feuda adinſtar Patrimoniorum ſunt reda#a, 
437: The moſt proper Fees were never pure Dona- 
tions, 349: Fees Corporeal and Incorporeal, 193: 
Fees are ſtri&1 juris, 193. * 

Servants Fees, how Arreſtable? 373. 


FEUDUM ex Camera aut Cavena, 271, 


Feudal Delinquencies, 349: Our Cuſtoti hath never 
given the Vailal the Superiority upon the Superiors 
\ -Delinquencies, 349: Several Cafes and Queſtions as 
to Feudal Delinquencies, 350, 381. 
Feudal Juriſdition. Yide Juritdi&ion. 


_ Fetbelling, a Scrvitde, 288, 
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mony of the Crown, 


2144 The annexcd Patri- 
Se Fare bogs wb 
fall to the rior by not payment or the Few du- 
ties for two whole «nga ak Feuing of Ward- 
lands, 212, 213: Whether it. infers Recognition, 
343, 344: The cldeſt Heir-portioner falls the Su- 
periorities, even though they be Feu-Supertoxities, 
458: How far Feus are cffeual againſt Foretaulture, 
420: Feus of Feu-farme Dutics, 214; Feusalſhnia- 

. ritagln, 258. WE: 0 44 


FICTIO JURIS, 707: Fifio brevis manus, 104,105. 
FIDEI-COMISSUM, 496. 


Fidelity of the Vaſſal to his Superior, if broken, in 
what caſes it makes the Fee to return, 341, 349. 


Filtation, whence inferred ? 712. 


FINIUM REGUNDORUM ACTIO, 67: ide Cogni- 
tion of Marches. Moleſtation. Perambulation. Pur- 
preſture, 


Fire and Swwozd. Letters of Fire and Sword, 652: 
They warrand all manner of force by Arms, com- 
petent in War, 732. 


Fiſhing, 240: Clauſe cum piſcationibus explained, 235: 
Preſcription ef Salmond-Fiſhing, 235, 236:  Sal- 
mond-Fiſhing. is inter Regalia, 235: Saturndiys 
Slop, 236. ; ” 


Fisk. Vide Poſſeſſion. King. 
FOENUS Nauticum, 131. 
Fozce: Vide Vis UF Metxs. 


Fozefaulture. Several cafes anent Forefaulture, 331, 
352: [t confifcats without the burden of Debts or 
infeftments not confirmed by the King, 420: The 
AR of Parliament 1594, which ſeems fo import the 
contrair explained,ſo as to reach only preterita,% to 
look backward and not forward, 423: It riſes not 
from the nature of the Fee, but isa poſitive Penalty, 
421: Forefaulture of theſe who are but mediat Vat- 
fals to the King, is burdened with all Real-rights 
granted by the Vaſſal, 421: How far Feus are effe- 
Cual againſt Forefaulture, 420:  Forefaulture of #h 
apparent Heir, carries with it all Lands to which he 
might have ſucceeded, 422: Forefaulture is only ta- 
ken away by way of Grace, and cannot be re 
upon Nullities, 424: Forefaulture when paſt in Par- 
liament or in the Juſtice-Court, contra periduelles ab+ 
ſente res, needs no Declarator, 424: Forefaulture 
in abſence could only be by the Yarliament, and not 
by the Juſtices, till the year 166g, 421: Nor have 
the Juſtices _ further power therein, but in 
caſes of Perduellion, 421." The Severities of Forc- 
faulture are now much redrefſed, 420, 424, 710: 

Vide Back-hond. Confirmation: , DiſhabHitation. 
Habitus OF Reputatis. Quinquennial Poſſeſſion. 

Fozgery. Vie Falſhood. Improbation. Forged Char- 

ges or Inſtru&ions in Bills of Suſpenſion, 755. | 


Fozis-familiation, what it is, and the ſeveril Kinds 
thereot? 42, 506, 507, | 


Fozms of Proceſs, Yide Order. 
Forreign Utrt's, how ſuſtained? 11, 


Fozreſts, what? 234: They are inter alis, 2 ; E 
Their Friviledges and tecOareniencs, 2s 5; by 
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Foz:talices, 233; 234: Tires Pinnate 
hended under Fortalices, 234. 


Foxtheomings purſued by Arreſters, Yide Loos: of 
Arceſtment,It DEE tid oy t of Conſent ) 
till the Debt be Liquidat & E abhſhed Decreet a-- 

Zainſt the Arreſters Debitor, 374: Goo beingAr- 

D 2 reſted 


VT 


not compre- 


Be GL 
reſted are made forth-coming by rouping them to.a 
liquidat- Price, 375: The "Eleft of Decreets of 

i 7: Interrogatorsin Forth-comings 


rods +> 4 37 | 
ought to be peCial, 377, 690: Reaſons of Suſpen- 


inſt the purſuers Debt, may be repeated as 
Pres quia the Aion of Forthcoming, 375, 


760, 761. 


Fraud excepted in all humane A&ions, 63: Fraud 15 
m to Ge arred _ Judges from dubious caſcs, 
523: Future Fraud or Force, cannot be diſchar- 
ed, 149. 
. Fraudulent Diſpoſitions reduceable, Yide Bank- 
rupts. When fraud is competent by exception, and 
when not,68 1,676:How far relevant againſt ſingular 
Succeſlors in Feudal-rights?s77:It is relevant inPer- 
ſonal-rights,677:This Limited,677:AnOath excludes 
the exception of Fraud and Force, (oc. unleſs. the 
Force or Fear be ſuch as ſtupifieth, or the Error be 
mm ſubſtantialibus, 145: In what caſes Witneſſes are 
admitted to prove Fraud, 79, 550: Vide Dolus 
Malus. | : 


Fruits, when to be reſtored, 64. Vide Graſs. 


FRUSTRA probatur, quod probatum non relevat, an anti- * 


ent and fixed Rule of Proceſs with us,663,706. 
Fruſtra petis quod mox es reflituturus, 629,154. 


Fugitives. The Privy Council and Juſticiary ſuſtain 

' n@ Proceſs againſt Abſents, but declare them Fugi- 

tives, 558, 662: Yide Abſents. The effe& of being 
denunced Fugitives. Vide Denunciation, 


Fungibles, what they are? 97, 102. 


Furioſivp, $8: Furious Perſons cannot Teſt, but in 
their Lucid Intervals, 504: Nor can they be Wit- 
neſfes, 694: Brieve of Tutory to a Furious Per- 


ſon, 552. 
G 


Games of Fortune, and Money played thereat, to 
whom it falls, Parl. 1621, Cap. 14. 


Gavill-Kind of Kent, 437» 


General Letters ofHorning,what they are?723: They 
make no Eſcheat to fall, 412, 556, 722:. Yet Cap- 
tion may follow on them, 412: Seneral Letters in 
what caſes they are granted, $86, 722. 


GESTIO PRO HAREDE. Vide Behaviour. 


Sikcs. 7ide Donation, Gifts granted by the King, be- 
'fore the Caſuality falls, are null, 415: As alſo 
Gifts of Eſcheat expreſſing no particular Horning, 
' 415: Gifts of Eſcheat, not bearing expreſly Goods 
to be acquired, are no further extended, than to 
the Goods the Rebel had the time of the Gift, 415: 
And though that be expreffed, it is no further ex- 
" tended,than to what he ſhould acquire within year 5c 
day, 415: But Gifts by Lords of Regality, are va- 
lid BORE © their Tenor, 415, 416: Gifts of 
Eſcheat in what caſes preſumed fimulat, 416: Gifts 
of Eſcheat & preference thereof,q 1 5:YideBehaviour. 
Simulation. Gifts of Baſtardy ſhould bear a Proviſo, 
that no Infeftment paſs thereon, till Declarator,s81: 
Gifts of Recognition, Diſclamation, or Purpreſture, 
ſhould bear. a Proviſo, that no Infeftment ſhould 
paſs thereon, till Declarator, $583. 


Giving out of Proceſs. Vide Proceſs. 


Glebez belonging to Miniſters, 216, 217: The Pro- 
fits of the Glebe falls not within the Annat, if there 
be a new Intrant, 305: Deſignation of Glebes, 216: 
OF ſeq. All Glebes old and new are Teind-free, 617. 


HE 
Gold. What is borrowed in Gold op be re-payed it 
* filver,unleſs it be otherwiſe contraſted, ro2: Mines 
and Minerals of Gold, Silver, Lead, &c, when they 
belong to the King, 231. . 


Graſs and Fruits on High-ways, 165, 
Graſſums and their cffeRs, 317, 


H 


Habiliments and Ornaments of the Wifes Body (wu. 
20 parapnernalia _) fall not under the Fus Mariti, 41, 
33, 36: Yet if ſhe ſurvive, ſhe hath a ſhare in the 
Husbands, 365. Vide Paraphernalia, 


BÞabitation, a Scrvitude, 273. 


HABITUS ET REPUTATUS, its effe&ts as to Inſtru- 
ments by Notars depoſed, 201: In Services: of 


Heirs,(9c.704: Habitus ( Repmtatus heretable Poſſef- * 


ſor, by the ſpace of five years before Foretaulture, is 
preſumed to have Right preſumprione juris C de jure, 
421:VideQuinquennial Poſſeſſion. Holden and Repute 
Clerk, Notar, or Meſſenger, (Fc. How it ſuſtains 
their a&s, Inſtruments, Executions, Cc. 688, 


Darmleſs and $kaithleſs, how interpret in Contra- 
vention, 734, 735» 


Haſp and Dtaple, and Entry of Heirs thereby, 202, 
468. 


Hauking and Hunting, 240. 


Hazatd. Ejus et periculum, cujus eſt Dyminium, 103: 
Upon whom the Hazard of things depotitat lyes, 117: 
Who bears the Hazard of things ſold, 128: In L- 
cation, the ConduQor bears the hazard of the quan- 
tity of the profits, 129: Who bears the hazard of 
Goods.poſt moram, 146: Who bears the hazard in 
Sums configned, 152: The King ordinarly diſpones 
pleniſſimo jure, but periculo petentis, 197; Whether 
Curators may authorize their Minors 1n Bargains 
where hazard predomines, 54. 


Heirs. Inſtitution of Heirs, 497: Heres fitione juris, 
eſt eadem perſona cam Defunito, 145: Heirs of perſons 
Interdited, how far lyable for their Predecetfors 
Debts? $6: Whether' theſe who are neareſt appa- 
rent Heirs at the Defuns death, may not then be 
cntered, though there may be a nearer in ſpe ? 476, 


477, 478: The Heir hath no intereſt in the Bairngy/ 


part, unleſs he conſent, that the reſt of the Bair 
come in par! paſſu with him in. the Heretage, 509: 
Or where there-is only one Bairn in Familia, who 
Sill be both Heir and Executor, $09: Proviſions 
of Conqueſt to Heirs and Bairns, makes the whole 
Children Portioners, 482: Heres ſuccedit in univer- 
ſum j1u5 quod Defunftus habuit, how to be underſtood? 
438: Heirs with us have not Beneficium Inventari, 
447: 'The ſeveral kinds of Heirs, 448: The order 
and ſeveral degrees of Heirs, 449, 450: Heirs of 
Line and of Tailzic, 448, 449: Whether Heirs of 
Tailzie repreſent the Defun& in Obligations, cone 
trary tothe Terms of the Tailzie, 452: To whom 
Heirs of Tailzie muſt' be ſerved? 449: Heirs of 
Proviſion, 449: Keirs-male and of Marriage, 449: 
Heirs are underſtood, though not expreſt, unleſs 
the Tenor or Nature of the Deed ſeclude them, 455: 
They have Right to all Rights Heretable by Deſtina- 


tion, or which have a future tra@ of time after the - 


Predecefſors death; and in many cafes without be- 
ing entered, 455: Heirs of Line their intereſt,455: 
Heirs of Conqueſt their intereſt, 455; Heirs-porti- 
oners their intereſt, 457: Among Heirs-portioners 
Rights indivifible fall to the eldeſt, 457: Who allo 
falls the Superiorities, 246, 457: Even though they 
be Feu-ſuperiorities,458: Heirs-male,of Tailzie,and 
of Sranitee, their Intereſts, 458: _— om 
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 hable paſſive for their Predeceſſors Debts,459. How 
irs-portioners are lyable? 459: The effe& of 
different Proviſions or Obligations by the Predeceſ- 
for, in favours of Heirs-portioners, 460, .. 461: 
Heirs ſubſtitute in Bends,are not Jyable to their Pre- 
decefſors Debts in ſoliaum, but qivad* the Valtne of 
theſe Bonds,451,481: Paricids or their Iiſue,cannot 
be Heirs to theſe, whom they have ſlain, 471:* Whie- 
ther Oaths oblige the Swearers Heirs;145: Relief he-- 
twixt Heirs and Exccutors, 608, 55: Vide apparent 
Baſtardy. Behaviour. Conqueſt. Heirſhip, Haſp 
and Staple. Precept. Recognition, Superior.Service. 
' Tailzie. Subſtitution, Vitimus Heres, 


peirſ)ip Moveables belong only to the Heir of Line, 
457, 485: They may be Adjudged upon the Heirs 
renuncing, 402: The Heir hath Right to them with- 
-out Contirmation, 402: What they are? 439, 

- 455, 456: The Hetr cannot be prejudged as to them, 
by atty Deed on Death-bed, 456: They belong on- 
ly to the Heirs of Prelats, Barons, and Burgeſles, 
4365, 485: They take place only in Corporibus, not in 

Quaniitatibus, 456. 


Herding of Beaſts and Cattel, is to be in Winter, 'as 
well as Summer, 165, 234. 


Heregeld, what, by, and to whom it is due? 240,324 


Heretable and Moveable Rizhts, 161; Yide Bonds. 
How Rights Heretable become Moyeable by Re- 
quifition or Charge? 162: All Heretable Rights 
whereupon infeftment has not followed, may 
be Aiſizned, 193, 197, 252, 358: Sums in He- 
retable Bouds,whereupon no Intettment has follow- 
ed, may be Arreſted, 372, 375: And that for ſa- 
tistying Sums due by Heretabie Bonds, whereupon 
Infefrment hath not followed, 372: Competition 
of Heretable Rights, can only be diicuſt by the Lords 

_ of Seſſion, 655. Wide Apryting. Atlignation: Fs 
Maritt, 


Þeretage deſcends, Conqueſt aſcends, 449, 456. 
Hereticks. How far Inhabile Witneſfes, 694. 


High=ways, 287: Kings High-way, 287: Purpru- 
tion thereon, 348: Vide Ways. 


Hiſtozies, How far probative ? 689. 


Holdings. Showing of Holdings, 350: Vide Blenſh' 
Feu. Ward. Burgage. Mortification, 


Holograph. Holograph Bonds and Miſlives, preſcribe 
in twenty years, 362: Holograph Writs prove 
not quad datam, againſt the Heir reducing ex capite 
leXi, 445: HNolograph Diſcharges bearing date be- 
fore the Denunciation, not reſpefted to annul 
the Horaing, 412: Holograph Teſtaments are valid, 
503: What Writs are accounted Holograph, 687: 
In what Caſes provative,though not ſubſcribed, 637. 

Homologation, 05, 95, 580, 679, 100: How it 

takes off Recognition ? 345. | 


Hozning. The effe& of a Charge of Horning againſt 
a Superior, for intefting an Appryſer, 211: The 
Tenor of Hornings, 408: Hornings not Signet are 
null, 408: Horning vſed on the Sabbath is null, 
411: How, where, and within what time, Hor- 
nings muſt be Regiſtrat? 411: Horning upon a 
Debt not due, or taken away before Denunciation 
is null, 411: But the Officers of State muſt be here 
called to prevent Collufion, 411, 577. _ 

Nullities againſt Hornings,and how admitted?7 24: 
Vide Compeulatton, Denunciation. Diligence, Holo- 


Sraph.Intimation. Wife.Rebel.Reſaxation. Vitious In- 
tromiſfion. F:h 1-36 0-462 og 
'Jummar Horning is granted againſt Liferen-* 


" Min , for _ upholding ths Liferent-houſes, FY 


608: Itcm againſt a Conſignatar in Redeniptions to 
produce the Money, 337, 568: It might alſo. be 
granted _ the Mediat Superior ( upon the im- 

. mediat's-diſobeying Precepts. on Retoures:) fog in- 

' ſetting Heirs, '572; | Even without any Deglarator 
of Tinſel againſt the Immediat Wuperwe, 572: 
Summar Horning 1s granted on Bills of Exchange, 
104, 687, 723: TJtem for the Charges of Com- 
miſſieners to the Parliament; $46, 722: , It might 
be granted for the Penalty ct Law-burrows u 
Contravention has the Author conceives )” w 
Caution 1s found, 33: It is granted for infefting 
Apprylers,. even after the. Debitors death, 292: 
Superiors accepting Reſignation, will be compelled 
by a ſummar Charge to Infeft, 386. 


Houſe=-mails preſcribe inthree years, 36 r. 


Hunting and Hauking, 240: Hunting of Deer is Juter 
Regalia, 235. 


Husband. He is Tutor and Curator to his Wife, du- 
ring her Minority, 29: And even after Majority, 
he muſt ſtil] be cited for his Intereſt, in all A&ions 
againſt her, 20: How. far the Husband is lyable for 
the Wites Debt, after the Marriage is diifolved, 32, 
33: Husband and Wife, Parents and Children, are 
commonly Inhabile Witneiſes, &c. 694: Inhibiti- 

. on at the Husbands Inſtance againſt his Wife, and 
oe cites thereof, 32: Vide Marriage, Wite, A- 
iment. 


Hypothecation. Tacit Hypothecation of the Fruits 
aid Goods for the Rent,t23:The Maſter of the Lands 
may ſummarly ſtop Yoynding,by vertue ot his Tacit 
Hypothecation, 123: Intromettors ( though by 
Poynding ) with the Cropt, Fruits, or Goods on 
the Ground,are lyable by the Hypothecation, to the 
Maſter for the Rent, 122, 618, 619: But Intro- 
tmettors by Poynding of the Ground, are not lyable, 
619: How Fruits in this Caſe, are tobe underſtood? 
618: Adtions on Hypothecation for the Rent, 618: 
Exceptions againſt them, 619. OT 

Tacit Hypothecatiqn in inves CF iUlatis for Houſe 
Mails, 619, 123: What is meant in this Caſe, by 
invedta & illata, 619. 

Hypothecation in Teinds for the Teind-duty and 


Stipends, 123. 


ID tantwn pyſiumus quod de jure poſiumus, 22. 


Adiots cannot Contraft, 98: Nor Teſt, 504+ Te- 
nor of the Brieve of Idietry, 552: Vide Tutors. 


Jeff. What is Jeſtingly ſaid, is not Obligatory, 93, 
99s 

Jgcwels, 384. 

JIgnozance. 1gnorantis Juris non excuſat, 170, 707, 


711, 533: Probable Ignorance, when it excuſes 


the Vailal in Diſclamation and Recognition, 347 
350, $73: Tgnorance is preſumed 1a matters © 


Fact, 711: Yet not in our own proper Recent 
FaQs, 711. 

<= mpignozation of Bonds or other Evidents, 111: 
Vide Pignus. | 


Tmpoztunity upon a Teſtator by a Legatar, 'how far 
it voids the Legacy, 53. _ | ny 

qgimmpeſſible Conditions in Contrats Ot. +. 228 
409: V:de Conditions: 'Whey they annul ts Right 
and when not, 228, | 


E Impozency 


* of 


+ J 
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4mpotency. ide Marriage. | 


Publick and Legal Impriſonment, 
zcrallynot relevant to infer Extortion, 76: 1n 
-- fomeCaics it may, 679: Wrongous hnpriſoument, 
: 19, 679+ 


of Church»-mens Rights, 304: | Redu- 
&ions and improbations,s92: The Import of the ge- 
neral Clauſe in Summons of Improbation, calling tor 
all Writs;&c. $95: Who mult be cailed 1n Improba- 
tions, $96: Defcnces againſt Improbation. 556: Direct 
and Indire& manner of Improbations,597: There 15 
no Formal Concluſion.of the Cauſe in Improbations, 
$97: Improbation by exception not admitted, 
without Conſignation vf'a Suni of Money, and why? 
673, 682: Yetit may be admitted by Reply with- 
Gut an Amand, 682: ' Hoiv far it ſhould: be recei- 
ved by exception againſt Writs haviiig paratam exe- 
cutianem, 682: A Writ may be declared Improba- 
- tive, when it will not be Improven as falſe, 650: 
Improbations muſt have the Concurſe of the King's 
Adyocat, $97: Articles Approbatory and Repro- 
batory in Improbations, $97: Exceptro falſe eft om- 
nn ultima, 681i: All Exceptions before Improba- 


_ pryfings, 211. 


IN 


INDIVISEN, - Exceptio pro indiviſe in Removing, @c. 


325, 623, 


Infancy diſcribed, 37. 
Infang-theif and Outfang:theif, &&c, 198, 232, 
Infefement whit it is, x94. Infeftments 8 me till 


Confirmation are null, 210. Infeftment upon Ap- 

Infeftments for Releit,' 327, 210, 
Inteftments granted by theſe that are not Inteft till 
thereafter, 381, Infeftment for ſecurity of Suns 
646. How 1t differs from an Infeftment tor pay- 


| ment or ſatisfa&ion of a Sum, 645. Literent-eſcheat 


exciudes Infeftments made in Curſu Rebellionts y 
voluntary Diſpoſitions, unleſs the. Diſpoſition of 
Obligment to Infeft were prior to the Lenuncia. 
tion, 265. Et | 
The King being ſerved Heir in Lands when' he 


| ſucceeds to a Subje@, needs no Infeftment, 243, 


Bounding Infeftments, 206. 
Patronage being js incorporale, may pa(s with- 
out Infeftment, 308. Penſions not Conſiituteby In- 
teftment,are but Aſſignations, 271,272. unleſs they 
be Ecclefiaſtick Penſions, 272, How far Regalia are 

» carried by Infeftment, 231. 


Writ is neccilar in' 


\ tions (if that be deſigned ) muſt be proponed with : \ Ji 
Reſervation of Improbation, 681: Certification in A Th Ky mnt droge , OG. _ J 
= p00 $58, 710: It 1s only as to theet- . may be conſtirute, either b 4+ th DD It 

"* feſt, that ſuch Writs may have againſt the Pur- _ yt ir, 282, The great inconvenience arify ' k res | 
ſuars Rights, upon which the Proceſs proceeds,  upaltern Infeftments, and how Nadeble. _ 
$58, 59g: It can hardly.be recalled, 554, 593: _ pide Baic Inteftment, Appr ſing Luckative-3 ook ” 
Even though it is but in Abſence,' 594: Yet it wr. Condition. Precept pry n. +" prong 
bathe of Importance be ty produced, the : ; PROTY 4 1 
Certification may be recalled, 594: Or it any For- 
mality be omltted, 554, 652: Vide Abiding be. CI Tn TO 97 | 

% £ 

INADIFICATUM ſolo cedit, 176. Ingadgment, 91. | 1 

i 65: © Z 14. 2 6O RO | | Ingratitude, 657. Tt makes Donations return, 67, To 
Ancivent Diligences, '535: ' How far they muſt be Vide Donations) how far it voids Legacics _— , 
ſuſtained in the Att of Litis-conteſtation? 682: They - {;-aagrarum dixtrts omnia dixeris, 34 > 499 | 
: arc now by Horning and Caption, 594. th » 341+ iy 
3. : , AInhibitions and arreſtments,and the Aions thereon | 
| ron oy 239: How Mar ches are regulat in Inclo- 738. inhibitious extend both ad acquiſita UF ac HR ] 
ing'ot Ground, 625. 4 | "9s bp T 
4, 373, 743+ + They extend not againſt Heirs, 749, 1 
Incompetcncy. Vide Judges. Competency. Deel? = _ null 1f the Executions want ( 
; yncongruous A&ions ſhould'not be in one Libel, 567. Reduttions ex capite Inbibirionts, $98. Inhibitions i 
: . on conditional Obligations, $98.. Inhibitions on £ 
ncenſiftency of the Teſtimonies of Witneſſes, 713; Obligations of Warrandice, 598. Corroborations 
Rules for Adviſing ſuch Teſtimonies, 718, 719: after Inhibition, How far valid? $98. Inhibitions qu 
How Inconfiſtency in Writs, is Regulated and Ad- - Extend not to Movables, 599 : Though of old they 
- 2 g . - F C 
viecd, 719. | gid, 739. YoNunar FRETS Sranted aft>r In- 
tbition, are Reducable, 645, 742: Even tho pre- INS 
Incozporations, They are not eaſily admitted Vaſ- . ferring a lawful Creditor, 645 ” And even ic t 
fals, 21g. They die not, 216, 218,145, 247. firigs alſo, if the Debt be poſterior to the Execution f 
They have no Liferent-Eſcheat, but the Admini- of the Inhibition, 645. But necefſar Deeds are not i 
| ſtrators-may-be Denunced,266. Vide'Page 412. Nor Reducable, 743, 744. Nor Inieitments obtained by 
do their Lands fall in Ward or Non-entry, 216, Legal Diligence upon Debts prior, 743. | [ 
247. Promiſcuous Properties of Incorporations, Whether Thhibitions need be Exccute at all the | 
192, > £ Mercat-crofſes of the Juriſdiions where the Lands gn 
49S Js | ly, or only at the Mercat-croſs of tie Juriſdition | 
INCULPATA TUTELA, $84. where the _ one dwells? The Authors O- In 
IA .\ Pinion 15 only tor ths laſt, 645, 741. Grounds tor 
- INDEBITE SOLUTUM, muſt be Reſtored, 63. Ex- : the contrair Opinion Anſwered, 741. Inhibition is Ty 
- ceptio indebite ſeluti ſhould not be- Admitted. unleſs, Pulls 18 not Execute at the Crols of the Parties Re- | 
Inſtanter Verified, but reſerved to Reguftion, 673. 19<0cc,741 645 
or at leaſt the Excipicnt ſhould conſign an Amand, Inhibitions Reach only Ground-Rights by Infeit- 
:: $361: - | . ment, or other Equivalent Rights, as Liierents by 
— | | .. Terce, Courtcfic, or by Reſervation, 738. - They 
IN DEI NOMINE, 0c. Why prefixt by Notars to reach no Bonds, though bearing Clauſes to Infeic, 
; their Inſtruments, 200,- _ 7 38, 2p reach the - ht or Donatars Caſua- 
- . ULiCS © Supe apcriority, 739, | 
INDICTIO Pentificatus, 200. The riſe of Inhibitions, 739. Their Tenor, 739. "1 
i dJ 7s o'\ i = _ Of old they were not granted of courſe, 739. Inhi- 
Yudirec manner of Improbation, $97; * vp burdens Lands falling under Recognition, v1 


> | Ee | Tahibicion 


- . Inhibition by the Aſſigney ag; x 
" ſupplys not Intimation, 367. Inhibition uſed by the 
: Cedent is carried to the Aſſigney, though not ex- 

preſt, 359. . Inhibition upon 70s: 
" hibition muſt be Regiſtrat within 40 days after the 
' firſt Publication, 740, 742. ide Minut-book. They 
are null it the Executions bear not a Copy given, &#c. 
' 743- How Inhibition Extends to Wadlets, or Re+ 
""dccmable Annualrents, 743. _ nd 
 Iuhibitions tho paſſing of courſe,may yet be.ſtopt 
_.upon reaſonable grounds, 743. Refuſed to a, Wite 
" againſt her Husband, 743: Yet ſometimes it 1s gran- 
" ted, and the Reaſon of the diflerence, 744. - Vide 
Page 30. It may be refuſed on an Obligment of 
| Wartandice, unleſs a hazard of Diſtreis be ſhown, 

744- A Propoſal by the Author-tor remecding ma- 
_ Ticious Inhibitions, 744, | " 
-_ Inhibitions at the Husbands inſtance againſt his 

Wife, and its Effedts, 52. _ 

Inhibition of Teinds,302,616. They may be Exe- 
tute by any Perſonas Sheriff in that part,zo02,It hath 
the ſame Effet that Warning hathas to Lands, 302. 

. How far it-is extended againſt Tennents, 302, It is 
not neceſſary for. Interrupting Relocation in Vicga- 
' rage-teinds, 618, | : 


Injury, and its ſeveral kinds, 72, 73. 


Jnnovatton, what it is, 157. Innovate lite pendentt, 
371, 556. 


ququeſts of old were uſed 1n all Matters, 1 gl. 


what caſes they cognoſce perſons Heretable Pofſeſ- 3nterrogatszs1n matters of Truſt, 114: Interrogators 


:ſors of Lands whoſe Writs are deſtroyed, 195, 709. 
How they are ſummoned for ſerving of Heirs, 468. 
Inqueſts are partly Witneſſes, and partly. Judges, 
469. They-may ſerve ex propria ſcientia, 469. How 
Retours are reduced by a great Inqueſt,4q74.: Brieves 

. muſt be ſerved by Inquelts, 554. Yide Quinquen- 
nial Poffefſion, | 


uſiſting, Proteſtation for not infiſting, 587, 657. 
Not competent till after both Dyet:,587. It Bears no 
Expenſes, 657. Aon to inſiſt, - 587, 665. It is 
not competent after Litiiconteſtation, 587. It js 
not competent till Proteſtation for not 1nſiſting be 
Obtained and -ExtraQted, $88. It 1s competent, 
though the Proceſs be ſeen and returned, it the Pur- 
fuer do not Inroll,$88.Proteſtations againſt Chargers 
for not infiiting in Suſpenſions, 757: 


quſtance, what it is, and how it differs from an AQti- . 


'Oll. &c. 555: 


INSTANTER Verified : Reaſons of Advocation muſt 
be inſtanter verified, 659: and Reaſons of Suſpe!- 
fion, 762, 753: Vide Suſpenſions : But a Suſpender 
needs not inſtantly verify his Reply or Triply, 763: 
Exceptis indebite ſoluti ſhould be inſtanter verified, 'or 
elſc not admitted witheut an Amand, 673: 


qnititozs, 115: 


Inſtitution of Miniſters, 304. Vide A Preſentation. Wh frnnd 5 8 
| | Fneruſton, 85, How Elided, 87, 88, :Aﬀions of E- 


Inſtitution of Heirs, 457: - 


Inftruments.7aftruments of Seafin their original, 199+ 
Their. Tenor, 200, Is 
-_ Inſtrument of Confignation, how far it proves 
againſt the Conſignatar, 558. It proves not againſt 
his Heir, $58. 


In Dei Nomine, why prefixt to Inſtruments, 200. INVECTA & ILLATA, 12 "Vide Hypothecati "FA 


How Inſtruments of a Parties going to Kirk or Mer+' 
eat muſt be conceived, 444. 


xulurance, 58. | ©: :47-09þ1 


Tncerdictions, 55, 645. Interdifers are only lyable 
for their Fraud and Fault in conſenting, not for In- 
tromiſſions or Omiſſions, 55, Interdifions Judicial 
the Inſtance of the Party or his Friends, 55, $99» 


inſt the Cedeat, 


ck-bonds, 379%; In- - 


Anterlocutozs muſt be ſigned by the Judge, 545. In- 


Interpretation of Writs, 691. Rules for it, 691. 


Jnterruptions, 358, 359. Taterruptions by the King 


Intimarion of Aſſignations, 365, 366, 367. Vide 


Jntromilliou. Intromiſſion by Appryſers, 397. Vide 


InterdiQions by the Lords ex proprie metu; $5, In- 
terdiQtions of conſent, 55» A man'cannot Interdic- 
himſelf to his Wife, $5. Interditions muſt be Pub- 
liſht and Regiſtrat, 55. . . gs 
Interd1&ions extend not to Movables, $5. They 
exclude not Perſonal Exceution, $5. Heirs of Per- 
ſons Interdifted, how far favoured by the Interdi- 
tion, 56, Interdiions do not void poſterior Obli- 
Canons, but _ there , CR 56. 1m 
s not cempetent by way of Exception or 10n 
. $6, Itis coloporeint by way of BeduRticn .cr" Re- 
ply, 55.” Judicial Interdiftions cannot be louſed 
without the Autherity'of a Judge competent, 56, 
599, How far voluntar *InterdiQions may be Re- 
nunced by Mutual Conſent, 599. Perſons Interdi&- 
ed may Teſt without conſent of their Interdi&ers, 
£04. ReduQtion ex capite Interdifionis, 598, The 
fiiling- of the Quorum of Interditers takes-not 
away the lnterdiQion, $99, 


Jntereſt, 1 47. Vide Dammage. Parties comp rins 
tor their Intereſt, 605, | Intereſt in the Conbrntorg 
Inhability to be a Witneſs, 695; | 


4,4 


terlocutors may always be Reviewed apon-material 
Juſticebefore final Sentence be extracted, 531. The 
Ordinar cannot ſtop his own Interlecutors, but with- 
in five Sederunt Days after his Week, 544, 545. 
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1n Forthcomings ought to be ſpecial; 377,690.  In- 
terrogators to Witnetics, 697, To Farties, 700, 


as to the Crown-Rights, how expede, 360, From 
what Interruptien 15 inferred, and from what not, 

59, 360, Interruption of the uſe of Servitudes, 

10w inferred, $90. Executions of- Summons for In- 
terupting Preſcription, can only be by Meſſengers, p 
643. Interruptions muſt be renewed inſevcn zears, 

elſe they preſcrive, 205, 362, 643. | 


Blank-bonds. How it is to be made, +367. It is 
ſafeſt when made to all the Correi debendt, 368. In- 
hibition againſt the Cederit upon the Aſſignation, 
ſupplys not Intimation,'359. Intimatien-not nece(- 
fary in. Rights Regiſtrat for Publication, 368. Nor 
to Merchants Orders, 369, Nor to Judicial Afﬀigna- 
tions by Appryſings, 368. Nor to the Legal- Aflig- 
nation {ne Maritt by Marriage, 358. Nor againſt 
the Cedent or his Executors-Creditors, 368. It is 
ſafeſt to uſe an Intimation by Infirgmenr, 377." Or 
by Charge of Horning, 378. Vide Appryfing, Cor- 
roboration, Confirmation, Jus Marit?, Merchanits, 
Intimation of Bills, $45. 


Appryſing, Vit:ous Intromiſkon, Wrongous Intro- 
miſſion. x 


jectiou and Intruſion, 627. Intruſion preſcrives in 
three years, 351, 628, The Defender muſt find. 
Caution for Violent Profits, as in Removings, 628. 


Obligment to Poſſeſs, expreſs or implyed, how far 
it will defend againſt Intrution, 628. ra 


InveSa & Iilats in Thirlage, its Import, 293: .,.... 
JInventars of Pupils Eſtates, Vide Tutors: Inventary 
of the Heretage among the Romans, 459: wing A 
. muſt give up Inventar on Oath, $12: Inventar of x.” 
Mans Eſtate, 713: Inventar of the Cvidents of Bank- 
rupts Eſtates fold by Roup, 751: Inventar of Pro- 


ccls, 653; Benefictum Inventorii not competent to 
L 2 Heirg, 


*% 


- 


F 
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| Heirs, 447: Vide E.:; of the Bills: 
yrritancies, Vide Clauſc Irritant: : | 
Joh of Tacks, 319: Free Iſhand Entry, ago, 266: 
ITER, 268; 4 | 


ties _J. may ſeize perions tor- publick Crimes, 727: 
Ingalls 


ag ues 


23-20 * | 6 5 
yuratozyp Cabution, 752: Vide Caution: 


Luriſdiction. Feudal-Juriſdi&on, 191: JuriſdiRicn 
of Superiors, 445: Vide Admiral, Council.Courts. 
Exchequer, Lprds of Seffion, Judges. 


JUS non patitur idem bis fobot, 63: | 
Jus [Sangzuings Preſcrives. not, 356: . x 
+ Jus queſitur tertie, cannot be taken away without 
his Conſent, 92: Juri pro ſe Introdude cuique licet Re- 
nanciare, 110, 321, 339, 120: : 

| Jus, ſuper = jar accreſcit Succeſſari, 249, 
Jura eodem mago Deftituuntur quo Conſtt- 


J 


*.44 
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:319, 380: 
Hwnr, 38 5: 24 = 
—OC, 500, Son 
creſcendi, $01: ; 
-- Jus Mariti oo > falls under Single Etcheat, 
#13: ide Bonds, Liferent: It coniiits in the Hu- 
bands Power over the Wifes Perſon ard Goods, 28, 
31: An effe& whereof is; that he 1s obliged for her 
Debts, 27: © Jus Mariti-ir the Wites Goods is ſcarce 
avoidable even by PaQion, 28,2: It1s a Legal A(- 
fignation- preferable' to'any voluntar Right, though 
prior to, if not Intimat before the Marriage, and 


It needs no Intimation, 29, 358: 
Jultice, Its Deſcrigtion and Diviſion, 2. 


i of old had an univerſal Juriſdi&ion, 
—— Civil «x Cain: $23: Vide Lords of Se(- 
fion: 


* ” 


uſticiarp Court, its Power, $ 6, 653: - The Juſtici- 

het" faſrains not Proceſs atainſt Abſents, but declares 
them Fugitives, 558, 662: Except in Caſes of 
Perducllion, 562: 


' Vide Teree, 1tisnet necefſar to the Cour- 
teſy of Scotland, 280 4 x 
Deps: . The Kings Keys inCaptions, of whatTwport? 
_— > pq Soaps anno 
 Kidgrlis Fiftcemb in Pryzes taken by Privateers,180, 


190; Ris Revocation a toLandsnot annexed, is in- 
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effetya], without neliion be intents urs anne 
 utiles, 58: King Charles the firſt's Revocationas 
 Rirk-tands,apd what lowed thereon, 3107 Kings 
; yg Zi0h.3s WE : o%: 'of what ette&? 49: " 
urlage to Milns of the Kings Property, how 'th 
ſiraten 585: How the Prone Wong ge 
bliſhed in che King ? 242, + En 

The King muſt be Served Heir, whenhe Succeeds 
to anySubjeR in Lands, 243: But he Hee Is no In,* 
feftment upon the Retour, 243: He is pre» 

ferred, as to the Marriage of his Valal, to all Su- 
periors, 259: The Kings Right, in the" Prit 
Lands, when there is no Prince, 285: The Kities 
High-way, 287: TheKing is preſumed: Patron 7a. 
re'Corone, where the Right of another Patron appea- , 
reth not, 307: Putprufion in the Kings common 
Ires,348: Preſcription runs againſt the King,not-" 
withſtanding the A of Parliament,” Declaring thit 
the*negle& of his: Officers, ſhall: not, wrong him, 
358 Interruption by the King as toi the Crown 
lights, 360: Thie King has Right'ta the Goeds of 
Baſtards, dying without lawful Iifue, 427: He is 
Uhimiu Heres, 428. 
Kings Cauſcs, how they may be called without 
' Soing to the Roll;*5q2, 652: ' In Acquiſitions, D, 
R. utitur Fure Communi, 542: The Lords of Seffi- 
on judge the point of Right in Gifts given by the. 
King or Exchequer, $30: Signatures by the King 
how ſigned, 687: The Kings Blenſh-duties may be- 
exaQted, though not demanded witkin the year, 
214: Monaſtrjes -being ſuppreſt, [return to the 
King: Zure Corong; 30g: Peniions granted by the 
King, cannot be Arreſted, 272; 375: Warran- 
dice granted by the King, imports ordinarily but 
. Protection by Law, 642: In what Caſes it is etfe- 
Ayal,. 137, 642: Vide Curators; Superiors. Tu- 
tors. . 4 ey pot 

Kings Unlaw. Such as are not-worth it, how re- 
jceted trom being. Witnefſes, 6951! - 

Kings Peace is Aſſurance to all men, 733. 

Kings Advocat muſt concur in Aﬀions of Contra» 
vention, go: Buthe cannot infiſt' alone, go: Hig” 
Concurſe is neceſſar in Improbations, $97: He may 
purſue Uſurers, without Concurrence of the Party, 
131, ; 


Kirk=lands, 215, Feus of Kirk-lands,2F5: -Kirk-latids 
are not Retoured, and o the Feu-duty'is in place 
of the Retour-duty, $74: King Charles 'the firſt 
his Revocation as to Kirk-lands, and what followed 
thereon, 310. Vide King, $ 


Kirk-men. 7ide Improbations. Warrandice. 'Pz- 
tron. How far they may grant Penfions out of their 
Benefices, 272: Thirlage in Milns belonging" tb 
kirk-men, how inſtructed? 585. 6 


BY | 

Kirks. Kirks and Kirk-yard-dykes, are to be-Lip- 
held and Nepairey; 192. | j 
Kirks Collegiat, 299. » 


Kirks Patrimonial and Patronat, $03. - 
Patron... 


Kirks Menſal, 304, 308. 
Common Kirks, 308, Vide | 
Kirk and Wercat, how far ſuſtained againſt Death- 

bed, 6o1, 442, 443: Going tothe Kirk is notſyf- 
ficient, unleſs when there is a- Meeting in it, or tn © 
the Kirk-yard for Burial, neither is/going to the 
Mercat ſufficient, unleſs a Confluence.of: People be 
there in Mercat-time, 601: Equivalent As to Kirk 
and Mercat, what, and what not 2 601; 602; * *- 


KQnaveſhip. Bannock and Lock due, beſide the Mul- 
ture, 293». by | thee as 6h th 


Knight-ſervice in England, 253. 5 FTE. 
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LABES REALIS. Pide Spuilzie. Lahes Realis' not 


cife&ngl In tigne junio, 175: Nop in Canttre, 
175: But it is jv Theft, 677, 


Latent. Latent Rights among.confident perſons, 81. 
Latent Infufficieney ip Ware, 79, 100, 12s, 
678. 
Latent or Vagrant Perſons, or ſuch to whom 


there'is not mus acceſſis, how to be Cited of Ehar- | 


 ged? 558,. 659, 722, 152, 
Lavih Pcrſons. Vide Interdifions, 


Law Deſcribed, 1: Law Civil, Canyon, 2nd 'Foy- 
dal, of what Authority | in Scaland, 10, 123: Law 
. of Sculpnd, Regulats the Rights of Scots Men lying 1n 
. Scotland, though they die Abraad, 11, $93, $04: 
How the Law of Forreign Nations where Writs arc 
made, Regulats the manner of ?rgbation with ug,1 1, 
504: The Cafes of Strangers aje Reguiat by the 
Law of Nations, 181: 
Law is a Rational Difcipline dequecable from Prin- 
ciples, 13, b ſeq: The Formal ang Tntrinfick Ob- 
of Law, is pegs of Men, 16: Its outward 
ObjeR are Perſons, ings and' Actions, 16: The 
Authors Method of Law, 16: 


' Lawhbarrots and Contravention, 89; 732: The Au- 


thors Opinion, that they ſhould not paſs, but upon 
ſome Evidence of trouble, 732. The Etymon and 
Import of Lawburrows, 733: Its Tenor, therw The 

penalty of Lawburrows, 733. It bo thor _ 


he King and the party, 733- It is ſometimes h 
ned and ſometimes abated, 733. ne penalty & cf}; 
Qual though: Caution be not found, 733» ck 


though the party be not denunced, 734» Es 
fon of Lawburrows, 734- | 


Legacies, 497, 480. Legacies left to perſons nam= 
ed Tutors, are not dye, 1f they.accept not the Tu- 
tory, 45. Obhgement to leave a Legacy isa Lew 
pacy, 501, $03. Legacies within 100. ib. may be 
ft by word without Writ, 503. And may be 
proven by 'Witneſſes, 504z This holds though 
the Legacy be greater, if it be reſtrifted to 100, 
lib. $04. Univerſal and Special Legaci 
The Legatar hath Rezularly Aion Mt band 
" the Executor, 504: - Legacies atid Donations mor- 
_ tis cauſd ſuffer proportional abatement, if they ex- 
ceed Deads part, $504; Miateſ the Teſtator. dif- 
charge Defalcation as to any Legacy, g0s: ,Whi- 
ther ſpecial en cg ſuffer ſuc tement, $05, 
bog] Legacies for piqus Uſes, 639: Legacies of 
things not inthe Teſtators power, $505: ' Res aliena 
ſeienter legata,g05:Legacy ofa Heretable Bond affets 
_—_ rt of the Moveables pro tarte, gog. Lega- 
wheds>—1gh Lo, Conditions 10 Legacies or 
in | 9: Threats and ingportunity 
uſed w the Ta? how far it voids 1 ce Legacy, 


$3: How far ingratitude voids a Legacy, 499... 


Vide Execytors. Vitious Intromifſion, 


al in Appryſi S, 39s, 398: It is counted from 

no te of the Appr _ : and not from that of 

the Mlowance or Pak ment, 395. wapring of 
the Legal, 449: The Legal of Appryſings for 


Debts and debita fandi, is only ſeven, and not ten - 


years, 612. The Legal of hey | (perhal Adjudicati- 
ons Cxpyres 1n five years, 362, 651, $69: 


Regitimation It is mainly a power to teſt granted 
by the King, to « Baſtard dying without lawfull 
Children, 42% Vide Baſkardy. 


Leglthne. 77d: Bains part. 


Life is preſumed, 711, ' 
” Liferents, 273: \ They myſt be fabvs rei 
274: pk el CoojunE-Fiars, Ger __ 


Eſcheats 


Py. , PA - » by "> 
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Kefon. ik Carpets: Inxerdi@ion, nfm 


<2 


Letters. Letters of Credit; 


I 

Letrers'for EY I Echeat Good arc 
in deſuetude, 

Letters of Pofeſſicn on Decreets of Ss. 
724. They are Competent npt only gn Decr 
Remoring," But wherever Partits arc decer 
be put in poilefſion, .730, The \ 
owes s of Law need; hot be 1 


cumin "Letters, - 730. 
The pe of Ex 


LEX RHODIA dz "A 69, 70: Hide Week 
Liberty, What,37.- Our Liberty is pat ablalntayn7: 


Ic gives us power aver our Perſons, [byt not aver 
our Lives or Members, 17.Liberty is preſumed inop- 
poſition to Slavery, 707. Or tq any Servitude or 
Pex realts, 708, 

| Charges-to ſct at Liberty, 603, 75k, 759» 


Licence to purſue before Confirmation, 512. 
LIEGE ' POUSTIE, 427, _ 


Declarator ' of Liege 
pouſtie, 600: - Teſtaments Tongs tha _—_y 1 kege Joi 
can cpnvey no fleretable Right, 447 502. Y 

Baſtardy. Death-bed, ; : rid 


_ . 


Caution to leave the _ in as good Caſe as 
found them, 274: is competent 
ly far that A608: Hom How Lifercnts are aſfiguadle, 
275, 368, 383, > 473: What Terms belong to Life- 
_ and their Exccutors, 275: Liferents of 
ed Ell ndor the AR $76, 264: we 
Fenn mo rk fall under the 
cheat, 369: "Allo Wives Lifercnts, fo far ;n {ui 
- Husband hath Right ure 24@r714; fall under his f 
SR 369, 41 413: Differences betwixt 
— terevts, 276: In odor gs (= of 
i 


the Wites is inter- 
pret _ Liferent, 275, «pe Ns Aliment, 
Aſſignation. In what Caſes, Liſprenters.arc lyable for 


Repairing of Minifhers Manſes, 281: Tacks by Life- 
renters, 315: 


at: Its Riſe, 267, $76: Liferent * 


meerly y _ | 
of the Fee, bh ow Lan aw 20d Cuſtom, $76, 438: 
By it the Fee falls in the Superiors hand 
in the Vallals, 418, $76: And affefted with 
Rea] Burdens fixed by the V 
266, $76: It cxcngn | 
| Kehbellznis upon voluntary Dilpoſitions | 
Diſpoſition T Obligewent to infeft were yu tothe _ 
Denugnciation, 265: Its effets as to 
$19: hvac Dorlomige, K requires, meO_ 
rator. its Tenor bes cones ag 4 Tm, | 
Incar- 


$77: To what Liferen 

_ falls imanediatly ypon- Denunciation, LEY —_ 

| porations have ng Liferent-Eſcheat, | but the a4- © 
miniſtrators may be Depunced, 265” Liferent EC- 

cheat of Anmualrents, 268: Tacks are valid agai 

the Setters Li -Eſcheat, 319, 320: - Vide Ef- 


cheat. Liferents whereon Infeftment hath not actu- 
ally followed; fall to the _ 
{on wo would have _ Superior, 25 


Liquid. 
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- Iquiid. Liquid Debts, howto be:underftood-in Com- 
- Pong I 55+ Vide Compenſation. Penaltics may 
Ke) Ki 
Ex 


— 


"though "under the Name of Liquidac 

$49. . Appxryſing: could only procee 
4 :hyutd Bk bed by [Decreet, 391. 
' But Adjudication now proceeds, - as'well upon 1111- 
--., quid, a5 upon liquid Sums, 749. 


4 TEE Is 
- Litis=conteftation is a Judicial Contratt and Tran(- 
©. ation, 63, 670,676: - There./iv ſeldom any A of 
_.. Litis-conteſtation-.in, ReduRion-and. Improbation, 
"But only A&sof ProduQion, 1554, 594, 664. 
- Proceſs without Litis-conteſtation , 653, ; The 


wy * the, import.:of it in ours, 653, 659: The 
| Je: import 


t1s-conteſtation applyed to both, 663, 
670. 671: TheLords are very Cautious in alter- 
. ng Afs of Litis-conteſtation, 669, 570: Litis-con- 
\"*tHftation parte non comparente, *671, How and in 
what Caſes Litis-conteſtation is made, 673. Ex- 
ceptis Litis-conteflate, 676: AQ: of Litis-contefta- 
.-1tion; muſt determine the manner of Probation, e- 
7 oenllyts what is to be proven by Witneſſes, 682: 
> Litis-conteſtation when made in Suſpenſions ? 753: 
+» There may in the fame AR be ſome 
oven peremptoris, the Relevanc 
- \ and others to be-proven : before "Anſwer to the Rele- 
3:Ivancy, 564: 


witiey. Vide Stipends. 
LOCATIO CONDUCTIO, 129. 
20 . 185.2" 
Kochs, 237. 
LOGLIPLETIOR faRus. Vide Recompence. Minors. 
| PAINITENTLE, 94, 317: non datur in patis 


ints to be 


” 


ag — ANs$4- 


Jozds. The Lords: of Seffion, Their. Priviledge, 
»authority-and: Juriſdiftion, 88,_180, 349, 2, 
2327+: They may Advocat Criminal Actions, and ſu- 
.- ſpend. Criminal Sentences, 232; 180; 529: They 
.-.only can Cognoſce of Recognitions, ſuch as Di(- 
© clamation, -:Purpreſture, &c.. 349: The Sjlaries 
--of the Lords of Seffion and other publick Miniſters 
»..: are not Arreſtablej 375: Such of the Lords as are 
abſent from the'Sederunt's, loſe a proportion of their 
Ballary,g4 1: The Kings good" Mind anent the Lords of 
.»Scffion, 527: Their at pronuncing A@s,Cc. 
$27, $28, i539: It is neceflarly conſequent ' from 
xttheir Office, that they muſt interpret the Laws, &c. 
: 528: They are the only Judges to the validity of 
{Infeftments, even of the Kings property, $28: 
_ They are Judges in Simoniacal PaQtions, 528: They 
--only can -{Advocat *Attions, $25: © Even in Caſes 
"where they cannot Determine the Cauſe, 529, 180: 
{The Lords Judge the point of Right, as to-Gifts by 
the King, Ex Cc: \'531: In what Cafes the 
'Lards"of Seffion may fuſpend Decrects of Parlia- 
- ment, - $39: &y cannot Reduce their own De- 
"creects upon points therein Proponed and Repelled, 
. $92: * Nor upon Iniquity, $36: They may puniſh 
J_- of their own Authority and Malverſations 
Precefſes before them,” 652: They are the Kings 
-ordinar Council in Matters of Law, with that am- 
-plitude of Juriſdi&ion, / That whatever hath not an 
--ordinar Judicature to Determine it, is at their De- 
termination, 189, 653: "They are the Kings great 
- Confiftory; 528: Competition of Heretable Rights 
-can*only-be diſcuſt by the Lords of Seffion 
Fide'\ FDeereet, Proteſtation. Officimm Jud: 
--7/Tords of 'Ereftion,” $59, 3 to, 616: They are 
-Patrons;'bat ly;-309: Swmrnons at the 
-n of # LordefEre&ion for Teinds, 617: 
-KN335% . 
Loft. Things loſt, 6o, 61: Writs loſt or deſtroyed. 
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t of Litis-conteſtation in- the Roman Law, 


being diſcuſt; - 


, 655: : 
ifls., 


Lotts Sometimes ufed-where Debate cannot be 0- 
therwzys voided," 75," 238, 625, 648: © 


Louſing. Louſing of Arteftment, 373, 374: Ar- 
reſtment1laid ns; by wwertue of 2 Dec t;' Ps 6 
louſed, 374: It maybe louſed, ifthe. .Decreet be 


turned into a Lybel, 374: or if the Arreftmen: - 


be laid on after the Decreet is ſuſpended, , 374; {Or 
if laid on for Security of a Debt, whereof the Term 
of payment 'is not come, 374; It may be louſed 
uport Confignation, 374: After loufing the Party 
in whoſe hands it was laid, may pay, 374: But if 
he pay not, he muſt make forth-coming, 274: The 
Cautioner found in the Touſing may be purſued for 
forth-coming, 374: Cantio Juratoris, is not admit- 
ted in loufing.of Arreſtments, 374:;... . 

| Louſing of Interdi&ions. See interdi&ions, 


'Lucrative Ducceſſozs, 4829: They are lyable to all 
Debts contratted before their 4 485; is 
Title takes place, though the Rish 6 LT ki. 8 
rous Cauſe, unleſs the Cauſe: be otherways 


489: In what Caſes jt 1s inferred, rom, Dy po | 


ons in Contras of Marriage, 40: It is in 
from lucrative Diſpoſitions of any part of the, Here- 
tage, 491: It is inferred from Diſpofitions made 
to an Oye, . though, not Immediat nor apparent 
Heir for the time, 491: But not from theſe made 
to Brothers, though none then nearer, 491: Whe- 
ther it be fafficient that, the . Infeftment zwas afths 
the Debt, or if the Diſpoſition muſt, alſo be after 
it, 491: In what Caſes it takes not place, 492: 
What. Remedics..are competent when this Title 
fails, 491: . "1.979% 


LUCRUM ce/ians & damnuin Emergens, 73: 
Lpbel, oy articuli” tor libell;, 603: Defences con- 


trair to the\ Lybel 'how admittcd,. 654: Deti 
acknowledging the Lybel, fn > 664; Detenccs 
, ou nm »”,0 


erred 


Lyes. Dolus bonus muſt be without lying.675: Lying 
- even to Enemies not lawful, 678, , | 
Lyning and the Brieve thereof, $54;,, 


[2 %. 7 


Ld 
$1 


Wacers. When Brieves are Advocat and Remitted ts 


; 


pointed to them, 554, $55: 


Wagtiſtrats muſt Execute Captions,. 725:; The Meſ- 
ſenger with the Caption going for for faor.with 
them, 726: Magiſtrats of Burghs are lyable to 
more Diligence herein . than ot 
Migiſtrats are bound to, Execute tions, : 726: 
They become corre; debendi_ to the Creditor.bþy not 

_ giving due Concurſe, 726: Defences there againſt, 
726: How far Magiſtrats are Iyable for the eſcape 
of Priſoffers, 727: They cannot liberat,Pgiſonen 
without Warrant, from the. Loxds: Eyen though 
the Charge was ſatisfied before. Incarceration, 759: 

. Whether they can let out Priſoners in Sickneſs,7 25: 


MWatls and Durtes preſcrive in five years, 361: 
Action of Nails and” Duties to whom Competent, 
' 608, '620, 621: Summons for Mails, and Dutics, 

"807: Exceptions agdirift iv, 607: 

MA JORATUS of Spain, 229: * 

MAJORT Ineft Minus: 65, 380: | 

MALA FIDES, - 64: 'Whence it is inferred, 168, 
353, 354: Evidences of mala files, 454: Wide 

4 fides. Preſcription. 


_ them? ,$54,555: Sometimes there are/Aſefſorsap- * 


MALE 
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" MALE APPRETIATA ad omi 
R , "ſtood, 514: Executors- 
- ata, $14: Eh 


\ Paltce. Hoy: it infers Ighability tobe a Witneſs,695: 


. wo : ; v I rt ; 
Manvats what 108: _ MYte, mandatoris, aut Mandeta- 


wet as BR Ai args 
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Malverſation in Tutors,1:: Yide Tutors. Overicers., 


' rti perit © Mandatum, * 93, . 109: © Some ,Cales, ex- 
cepted, '109: General Mandats m what Caſcs they 
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r7 Communi, 143,321: Pattum de retro Vendendo, 328 nal of the Patronage wh Benefices, &c. 311.: 'Pa- 
| ; trons Laick and Eccleſiaſtick; 30g: In what Caſes PIC 
Painting. Yide Pictures, Patrons 'might retain the Rents of the Benefices, 1 
F6.s - when Vacant, 307: The Patron hath nowonly the C 
TO ALIA. The Witc has ty Tags —_—_ Application of Vacant Stipends for $10us Uſes Tit , 
pan 2 VE - grows off _ Bio m_ wage" 0" inthe Paroch, 616: By the Reſcinded A 1649, 7.0 
[OST ONS JING WET IOUL ES. POLDELE,” JOy JÞg JO. the Right of Patronage was not taken away, but on- t 
Partnes are lyable for their Childrens Intertainment ly the Right of Preientation, 307: Patrons in Ciſe 


& Furniture,39:Yide Children. They are conveenable of Neceflity were to be Alimented out of the Bene- Pi 


fice, 307: Patronage may paſs without Infeftment, 


therefore ;ſuper Jure Nature,q2;- Parents in Neceſli- H 'S . "PI 
ty are to \ yr nr by 5r Children, 40: Both © __ EG, 308: Eccleſiaſtick Patro- , 
Husband and Wife Diſowning a Child, how far it FTIvE _ Wry = the Biſhops, 308: Patro- 
will be held a Baſtard? 425, 712: Vide Baſtardy, 12805 20d ONees are Erelerivable, 358: The King Wi ay 
Parents and Children, Husband and Wife, are In- IT mars atron ure Corone, where the _ | 
habile Witneſſes, 694. of another appears not, 307: The Lordsof Ercttis Pl 
, on are Patrons, but improperly, 30g: The Au- 
Paricids nor their Ifſue can be Heirs to the Party thors Efplication of the late Eſtabliſhment in place Ph 
ſſain, 471. A | . of Patronage, 312, ' | 
Parking. - Vide Incloſures,, + Payment. Payment made bong fide,151,680:Payment ] 


bona fide by Tennents to their old Maſters, 151, 680, 
Several Caſes wherein payment bona jide is ſuſtained, Pl! 


[1 


Parliament, x91: Ratifications paſt in Parliament, 


214: How the Lords of Seffion may ſuſpend De- 


151, 680: | Payment before hand by. Tennents,79c. 


creets of Parliament: Vide Lords of Seſſion, The liberats not againſt ſingular Succetſcrs; 151, 614: "Pl 
different Styles. of As of Parliament, wrong not Re-payment of Money 1s by the Extrinfick Value at tc 
their Authority, $27: How Proceſs may be raiſed the time, 104. - = 
before the Parhament in the firſt Inſtance, 535: WF "PLL 
"Committee of Bills in Parliament, 536: Domini PECULIUM,. 41. Bo 
 Fliamens Nanot exctade either their own, or Pemalttes adjeted in Contratts are ble to Modi: I * 
their Succefſors full Liberty, $38: The Parliament £92, 1997 Though. under the name of Liquitat P 
was of old called by 'Brieves,” $54: (Whereof fee EXPEnces, 549: Petialties in Appryſings my e 
the Tenor, $54: ) It isnow called by Proclamati- modified, if cxorpitant, 396, 549: The ordinar C 
hs te parliament proceeds againſt Abſents quantity of Pcnaltics is the fafth part of the principal, p 
in' matters -of Treaſon, 662: - Commiſſioners: of SM... | Bo 
Parliament their Charges, 722, 723, 555+ | Piallds mult ws nent ron by Infeftment, otherwiſe 

| * Carthate Oviatr TO oy they are but Affignations, 271, 272: But Eccleſ- 
Paroches: : Their Original and Inſtitution, 296. aſtick Fenſions atfeR the Benefice, though they bear £ 

PAROCHUS. . Parecho debentur decime, the Parſon of PO Infeftttient, 272: Hor far Penſions maybe gran- 
the Pariſh hath Right to the Teinds, 299, 616: The fed outof Benefices, 272: * Penfions by ſecular per- Po! 
Perſonage Teinds belongs to the Parſon, $ the Vicca- ſons, 272: ' Penijons granted by the King cannot T 
rage to the Viccar, 299,. 616. | be Arreſted, 272,375. 14S ; 
» F "36 Het < 
Parſon.” Vide Parochic. . Perambulation and its Brieve, 554; Wherein pro- 'n 
| TT per, 625: Who are underſtood by boni wiri patrie 
Part and Pertinent, 223, 237, 238, 239. therein, 554. Wo. | '” 
Paſlles-and other Documents for Ships, 181, 187. Perdueition. Yide Forefaulture. It maybe Judged = 
FAOC ef Z Ft RE by the Juſtices Abſente Reo, 662, 719, L, 
Paſsing from Compearance, and the Effetts there- FE RN : 
of, 671, 673, 716, 720. * | Peremptoz Dyets, $41. < 
Paſlstve Titles. Vide Behaviour. Lucrative Succeſ- Perfozmancs of Obligations, whether it ought to be b 
ſor. Vitious Intromiſfion. - Bonds of Provifion- in- At the Debitor or Creditors Reſidence, 148: Vide De- q] 

fer no paſſive Title upon the Children, though in bitor. . Performance of Obligations muſt not be by 
ſome Caſes they be reduceable by anterior Credi- —_— 149: In what Caſe the Creditor may purſue J 
tors, 490: Nor Subſtitution of Heirs in Bonds, a- ' tore the Term of Performance, 146, ; n 


ny further than their Value, 461, 481. 


. Paſturage, 233, 288: Preſcription of Paſturage, 
1239. 


Permutation, 124. 
Perpetuities in England, how evacuat? 229, 
PERSONA 
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| PERSONA STANDI in Judicio, is taken away by 

«  Hortiing,724: Tet the vhocy will not be debarred 
from Compearance in Certifications to be holden as 

- conteſt, or in ReduRions and Improbations, 413, 
724, 757 


PETARIA Turbaria, 240. 


Petitozy Attions. Why ſo called ? 602; Petitory 
A@ivns on perſonal Rights, 602: Petitory Aﬀions 
on Infeftments, &'c, 604: Petitory AQions for 
Teinds or Teind-duties,615:Vide Attions. Judicium. 


Phyars of the year, 259. 


Pictures: Whether they follow the Tables on which 
they are-painted, or the Tables them, 176. 


PIGNUS, 121: The Habile Way to affe& pledges, 


15 by the Lega! Diligence of Poynding, 97; 121: | 


Or the Creditor may Aſſign his Debt, and cauſe 
Arreſt the pledge in his hand, and purſue Forth- 
- coming, 121: Feudal pledges, 327: Pignora Pre- 
teria,328:ArTIxpnees in pledges, 121:Yide Reſtitution, 


Pirats. Vide Reſtitution. - 


"PISCATIO. Clauſe: cur Piſcationibus explained) 
235: Pide Fiſhing. 


Pit and Gallows, 232. 
Playing at Games. Vide Games. 


Plea. How 2 Plea differs from an Aion, 556. 
Pleas bought by Members of the - Colledge of 
Juſtice, 93, 125: Pleas here, are depending AQi- 
ons, called and not decerned, . 556. - 


Pledge. Yide Pignus. 


: Plough=gratth. Fide Poynding. what 1s underſtood 
to be elough Time? 730. 


*PLUS waler quod agitur quam quad ſimulate concipitur,691. 


Poltcy regarded in Adjudging the Intereſt of For- 
reigners as pryZe, 181: It 15 te be regarded in the 
prelerving of Buildings, 175: Policy or Building, 
&c. made by the Tennent in predis ruSticts, in what 
Caſcs look on as freely done? 11: Planting and 
policy in Feu-lands, 214. 


Po:tioners. 7/idc Heirs, 


Poxts and Havens, and Induſtrial Roads not commoni; 
164: Ports and their Cuſtoms, 164, 232. - 


Polleſsion. Poſſefſion deſcribed, 167: It isa good 
Title in Spuilzies, 84: It preſumes Right in Move- 
ables, 84, 177, 355, 383, 604, 631, 709: The 
ſeveral kinds of Poſſeſſion, 165: It may be conti- 

'nued, but not recovered by Violence, 167: To 
what Right it is Aſcrivable? 171: 'It makes a Right 
ſeveral from Property, 16s, 709: Wherein that 
Right confiſts? 158: How far Poſleſfion is preſu- 
med to be lawful, 7o8: Pro Poe bre habetur qui d6- 
h deſiit peſſidere, 64, 622: Poſleſſion Symbelical, 
155: It is ſometimes ſo neceffar, that it cantor be 
ſupplied even by real Poſſefſion, 383: Poiſeſſion 
by Reſervation, 166: Poſſeſſion is cleven points of 
the Law, 171: And better than an1ll Charter, 

PoſieſÞr decemnals & triemnalis C or a thirteen 
years Potſciſor ) non tenetur docere de titulo ettam in 

'*reuſa ſalſi, 170, 304, 616: Unleſs there be ano 
her Title proven,3os: Thirteen years-Poſſcflion not 

ſtained as a ſufficient Title for Viccarage, 297. 
'Ow it holds in ReduQtions and Improbations, 304. 
Triennalis pactficis Paſſeftor beneficii eft inde -ſeru- 


ror f, I 70, 


_ 
=y 


Quinquennill Poſſeſon- by perſons Forefaultdd, 
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and how far it gives Right to the Fick, 171, 421, 


709: Tt is now much abrogat, 710. 
In what Caſes Appryſers muſt poſſeſs, and-how 
they are countable, 398: Pride Appryſing. Tack. - - 


Warning is not necdful againſt Violent or Clan- | 


deſtine Poileſſors, 624: Yet they cainot be Diſpoſ- 
ſeiled but by Order of Law, $27. * © is 

Cognoſcing of Heretable foffeſſors, whoſe Writs 
are deſtroyed, 195, 709, $. = 7 TE 

tofſetfory Aﬀtions, 620: Fide Aﬀtiohs, Judicium. 


POSTERIORA derogant prieribus, 719, 


opnding. Poynding of Plough-graith in Plo 
ay &c. 85, 630: What - Saaiond _ 
Plough time, 730. L 4588 
 —_— of Horſe, (5c. found in the 'Skaith, 

244 ' "; %6r) « 

Poynding is not ſtoped by Arreſtment,376: How 
far roynding defends againſt Spuilzie, 85, 631: 
Poynding of old was by the Brieve of Diſtreſs, 727: 
Poynding 15s the Habile Way to affe@ pledges, 121. 

Poyndings of Tennents Goods: for ;theix Lords 
Debts, how far it holds? 388, 727, 449, 609g: 
They may be poynded for their Terms Mail carrente 
Termine, 613: Vide Hypothecation. Reddendo.. , . 
| If any offer to depone, that the Goods {> my 
are his, and not the Parties againſt whom the Poyn.- 
ding is dire, the Officer may uſe ſpecial Interro.. 
Sators, 728, 631, 

Poynding perſonal and real, 728: 
perſonal Poynding without a 
728: Except Heretors or vafters tor their Rents, 
and ſuperiors for their Feu-duties, 728: 


=y 


None can uſe 
recceding © harge, 


Eut even ' 


theſe. muſt wait the days of Law, 729: The order . 


of Maſters Poynding their Tennents, 729. - _ 
Goods poynded muſt be Pryzed by tryzers on the 
Ground, and thercatter at the Crols, 729: any 
muſ? be oficred to: the 'Debitor, upon payment 
the Sums to which they are Pryzed, 729. 
Aion of Multiple Poynding ſhould be raiſed, in 
caſe of ſeveral Arreſters, 375: © Style ofa Summons 
of Double-poynding, 588. HEN INE 
Poynding of the Ground on 'Annualrents, 26g, 
610: Appryfing for the Stock, 1s not properly a 
Poynding ofthe Ground, 610:** The brder o 


ding the Ground by ſeveraf Annylaſrenters, 27x: - 
Fertile SGH 


What Goods may be poynded''by vYertue 
268, 259: Poynding of the'Ground for Non-entry 
Duties, 574; 610: For Feu-duties, '6to: © For the. 
Avails of Marriage after becſarator, 611: Poyt- 
ding ofthe Ground is a petitory ARton, 609: . How. 
Poynding of the Ground muſt procced, a6" wy- 
pryſings were taken away, 746, 648,” 6117: Sum- 
mons for poynding the Ground, 612: Exceptions 
againſt it, 613: 'Decreet of poynding the Ground, 
- 15 effetual againſt all ſingular Succeffors, without 
Transferring, 615: The Rents ſhould be proven in 


Adions for poynding the Ground, 574: Poynding 


of the Ground requires no preceeding Charge, 614, 


727: Yet the days of Law muſt be waited, 727: 


Vide Appryſing. Annualrents. 
PRACEPTIO Hereditatis, 456, 459; 499: 
PRAPOSITA' Negwis, 30, 32. 21 brp anal 


Pzattick and Cuſtom founded '6n the Deciſions -of. 
the Lords of Seffion, 12% Fide Cuſtom. 


Pzxebendaries,29:Their Stalls, firſt;and ſecond,OFccagy. 
PRECARIUM.Hor it differs from other commadata,10). 
Pzecepts of loynding on Decreets of inifefior 


Coutts, 7 22» | 
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Precepts of Removing on Decreets of Remo- 
ving, 722, | 

Precepts not being among Merchants or in Re mer- 
catorid, and” their cffets, 106: Bow they diifer 
from other Mandats, 108. 

Precepts of Warning, 322. / 
- Precept of Clare Conſtat and Entry of Heirs 
thereby, 196, 467: It is not ſufficient againſt ſin; 


=ular-Succefſprs, to inſtru the Predecefſors Rights, 


I96, 323: Nor againſt any, who upon a Colour- 
rable Title, deny the Granter to be true Superior, 
or the Receiver to be true Heir, 467: But it 15 ſuf- 
ficient to infer a,pafſive Title, 467: How far it 
excludes Recognition, 346. x 

Precepts for Infeftment upon Retoures, 731: In 
Eands holden of the King, they are dirc@ to the 
Sheriff, or Bailly of Regality where the Lands ly, 


474: And/ ifhe obey not, the Lords will ordain | 


Precepts to be dire to any other, as Weriff in that 
Part, 474: InLands held of SubjeRs, Precepts are 
dire& againſt the Superior upon Retoures, 474: 
Vide Suſpenſion. 


Preference. Vide Competition. Priority. 


Prelacles were theſe who had Chapters and Con- 
vents, 299: Vide Biſhops. ; 


Pzemonition to receive Money for Redemption of 
Appryings, 333, 555: For Wadlcts, 333, 555. 
Puzpoſttozs, 3x15. 


>” 
Pzefrription, 71:1: What it is? 353: Itis recko- 
ned de momento.in momentum, (5 ex tempore continus, 
35; Preſcription of 40 years, 205: Preſcription 
ot Spuilzies, 86:.. Of Intrufions, 87: Of Remo« 


Requitits of Preſcription, 353: A* 


157, 324: > of 3 IS #-& 
Jourable. Title requiſite in Preſcriptions, 354: 
6 2803. apatalt Mlinors, 355, 357: To what 
re crIpHiogs extended 35 355: It is not ex- 
Ora the Right of Superiority, 356, 358: 
reference of Infefements ſince the AR of Preſcrip-. 
ton anno 1617, page 643: Whether Preſcription 
Gar fon Tennents. againft their Maſters, 359: In 


Tong Preſcription, banafides is not requiſite, 357, 
YE mon. + emp agere nen_currit Prefcriptio, 360: 
cy. preſcrive, 338: Preſcription 


39+, Patronagcs,and Offices are preſcrivable, 358;, 
n of Eobar aca th Inqueſtin K 
Ons-Or Error againft the Inqueſt in Retoures, pre- 
Gr three years, buf not till after A id 


Pzeſentation of ſecond Miniſters, to whom it did 
| belong, 304:- . What preſentation was? 304: It's 
ſufficient without Collation, and Inſtitution in Be- 
nefices without Cure, 324: Preſentations towhom 
ey were to be dire? 307: And within what 
me? 3207: ' They are now aboliſhed with Patro- 
nage, 312. - Vide Ordinatfon, 
Preſentation of Donatars of Forefaulture,&c. By 


thi King to x Subjett Superior, 246, * 


P2arnits\ by Tennents, are interpret. gratuitous , | 


32%, 354 
bag 05a 7og: Preſumptio Judicis,qo8&: Pre- 
 Janyti 


is, 705: How they are (aid transferye 
onus probandt? 707, 708: Preſumpris Juris & 44 
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ure, 707: Preſumptions getieral and ſpecial, 707 
veral general Preſumptions cttumerat and'explai- 
ned, 707. "93 jon PEAT 
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Pzevention in Jurisdi&ion, 232, | P 


PREVENTO? Summons of prevents termine in Suſpen- | 
ſions, 760., | 


Pzbmogenirure,437:It takes no place in Movables,g0s, - 4 
PRIMUS a#ms Judicii eſt Fudicis approbetifing.6 $5.6 56, P 
Pzince, Viae King. | | 
BP:incipals and Acceſſories in Delinquence, *_ | 
Printing nd Via mether hoy allo ts Paper, 
Pzlozity of time, not regarded in perſonal Rights,but = = - 


the priority of Diligence, 378, 639: Exceptions 
as to ſome priviledzed Debts, 639: But in Infeft- 
ments it is otherwaysz For there, priar tempare potior 
Zure, 640: This priority 15 counted to the latitude Jo: 
of a few Hours, 640: The reaſon of this preference -P 
upon priority, 641: Limitations of this rule, 641; 


Pztoxs, 299, 616. | Þ 
Palvateers, 173: Vie King. | s. 8 D 


P:iviledges and Juriſdi&ion of the Lords of Seffiod, 
88, 180, 349, 527- : 

Priviledged Debts may be paid by the Executor 
at any time without Proceſs, and what theſe are? : 
639, $155-516, 

Priviledged Summons, 558, 559- 

Priviledges of the Colledge of Juſtice. Vide Col- 
ledge of Juſtice. 


( 
| 
g'" A 1 ; ( 
Pzobation. Probation upon As of Litis-conteſtation |, ( 
or Adtts before Anſwer, is only adviſed by the Lords | 7 
in preſentia, 546: And cannot be adviſed by the Or- 1 
dinary, 674: Yet if Writs be produced that have 
no Contingency with the niatter, he may reje& them 
and Circumduce the Term, 716, 674: Probatts ex- 
tremis pr eſuruntur media, 443, 711, 676: Probati- 
on by Writ, 686: Points probable prout de ure; 
imports to be probable 'by Writ, Oath, or Witne(- 
ſes, 685: The order of theſe ways of Probatiofiy 
686: Probation by Witneſſes, 692: Every thing 
will not make ſufficient Probation, that miakes Pai 
to the Judge, 692; Probation. by Oath of Party, 
698: Semplena Probatio, 700, 707: Probation ex-: 
traordinary,, 703: Probation Artificial and Inarti- 
ficial, 703: - Probation by Notoriety, 704: Prob - 
tion by Confeffion, 704+ 40] 


Pzoceſs. What a Proceſs is, and how it differs from + 
an Ation, (99? $55, 657: Prelunninaries of Pro- 
ceſs, 656: Giving out, ſeeing, and returning of 
Proceſs,657,658:Inventar of Proceſs,658:Tnrolling of 
Proceſs, 658:, Proccls without Lit7s-conteftation,653; 
Proceſs till Sentence or Lit!s-conteFatron, 658; In 
what Caſes Proceſs is not admitted againſt Abſcnts. 
Vide Abſcnts. Certification. 


Peoclamation of Brieves, 4583.  P 
Prodigals, $99. See InterdiQtion. 
PRODITIO Teſftimenii. Fide Witneſſes, 


Production. Terms. of Produftion in ReduCtions '-P 
and Improbations, 594: As of Produftion there- x | 
on, 594: How far partial Produftions may pro- - Rap 
cced, 596. 8 


Profanc Perſons how far Inhabile Witneſſes? 694. 
| Profits 


PU. 


/ 


; Profits. Vide Violent Profits. 

| P:omiles, 92: . Acceptance not imply ed as a Condi- 
tion in the being of a Promiſe, 92: Promiſes how 
proved, g2: Vide YaQtion. Witneſſes. 


PROMUTUUM, 63: 


Property i implyes an Obligation of Commerce. and 
Exchange » Caſe of Neceffity, 100, 124, 164: 
yroperty and Community, how they agree-and dit- 
fer, 171: | How Property is conſtirute? 172: Diſ- 


Promutuum per Indebitam, 104: 


politions of Property carry virtually all lefſer Rights, / 


\ - 380: Declarators of rroperty, 564. 
Propinquity of Blood, how proven in Services of 
Heirs? 470, 471. 


ProponeFgand Repelied, what it i3? 532: Such 
| Points Can be no ground to alter Decreets, 532, 
752: Lords. 


P2030gation. Prorogation of Tacks of Teinds, what 
Thd tor what reaſon? 298, $536, 616. 
Prorogating of Juriſdiftion, 655, 666. 


| .Pzoſpect a Servitude, 286. 


Pzorelfations for not Acceptance, or not Payment on 
Bills of Exchange, 105: They may be made at the 
yarties. Dwelling-houſe,even after his Death, 105. 

Proteſtation and Summons fot not Inſiſting, 558: 
Vide Remit. Infiſting. Suſpenſion. 

Proteſtation for Remeid of Law, how- admitted ? 
$533: CG ſeq, It is competent azainſt th> Sentences 
of other Supream Courts, as well as againſt thefe df 
the Lords of Sefſion, $34, 538: It 1s an extraor- 
dinar Remecid, and therefore not to be uſed quam- 
tu competit Remedium Ordinarium, $35: It 1s moſt 
proper,when the* Lords exceed the authority com- 
mitted to them, 534, $35: It ſtops not Procedure, 
$37: . In what Caſes not to be uſed? 537. 


'Prothocails their uſe, 206. 
Pzo=tutozs and Pro-curators. Yide Tutors. 
Pzovolkries, 295, 616. | 


Proviſions. Yide Bonds of Proviſion. 
Heirs. - Children. Death-bed. 
Proviſio hominis non tollit Proviſi onem legis, 500, 


= Pztce. Prettum affflinnis, 73: FVideOathinlitem. 


\ | Pzy3e=thips, 173, 180. C ſeq. Yide Admiral, King, 
Neuters. Enemies. Reprylals. 


y Publication of the Teſtimonies of Witneſſes, 8 Oaths 
of Parties, 546, 547, 997, 700, 717, 718. 


Publtck Burdens, 231: Whep Debita Fandi, and 

when but Debita Fruttuum, 281: 
being for Security of a Stock, are lyable proportio- 
nally to publick Burdens, 271.: 


. Vide Decreets. 


Clauſes. 


' Puniſhments, 71, 72: Mitires pena nobis ſemper 


placuere, 345. 


Pupllls. Pupillarity ends in Mep: at fourteen; and 
in Women at twelve,. 50, 98. Vide Tutors.. 


Purpzuſton, how incurred? 348: Purprufion on the 
Kings common Mujres, 348: rurprufjon about 


Marches, -348: Purpruſion upon publick Riversand 
'.  High-ways, 348: It canonly be purſued before the 
> Lords, 348: Declarators ot Recognition, Diſcla- 

mation, and a 583: Vize Eords. 
Marches. 


Annualrents pot / 


QUADRIENNIUM atile, 362. 
CANS tus Oaths, 701. ; 


Qualified abiding be ſometimes admitted in tm- 
probations, 596. 
ities Extrinfick and Intrinfick. Vide Oaths. 
Qualities in renunciations to be Heir, 406, 


Nuarters given by Souldiers in the Field, I79- 


QUEM ſequitur Commdum, eum etiam Pots Incom- 
modum, 459. . 


QUERELA inofficiof Ti eſtamenti, 496. 

Nuerns. The Cuſtpm of —_—\ them, and for 
what reaſon ? 294. 

Ouinquennial Poſſeſſion by perſons Forefaulted _—_— 
ſumes their Right; 171,' 421, 709: Howthis 
ſeſſion is to be Cognoſced by an Inqueſt, 421: This 
Poſſefſion muſt be peaccable, 423: It 15now much 
Antiquat, 171, 710, 

QUI Approbat nonReprobat as to the ſame individual,z0 Fo. 


Nut ſuum Recipit licet a non Debitore non tenetur Re- 


Siituere, 63, 376. - 
Nui tacer conſentire videtur, 111, 738. 
Nuiſque eſt rei ſue Moderator & Arbiter, 230, 


"—_ 


ou Cer debet facile are 
is fer debet, de ares 
debet ine war, 290; 470. * 
porn las eſt fit pet 
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QUORUM. The failzieing of a Forum of Interdifors 
takes not away the Interdition, $99. 
Quorum of the Lords of Scflion.Vide inLords: 


Nuots of Teſtaments, 303. 


Ranking of Competitors, 639. 
Ratifications paſt in Parliament,214,237,308; 
Bazing in Parchments or other Writs,689,650: 


Beal. Real Burdens on Lands, 646, 647» 


Real Rights, 159; 


Reaſons of Redufion, 398: & ra.” Redudions - 
the firſt Lybelling, need only 
want of Writers Name, and Witneſſes, + qv FL 
But Improbatian needs no Reaſons at all, 
the Writs are falſe, &c. $93. 


Reaſons of Suſpenfion. Fide S_ 
Kebel, A Term too rough for cnunce » xy 
Civil Debts, 408: They have not RY 


Judicio,, 408: This is imited, 412, 413: Vaek 
cheat, Horning, 


ecognition, 341: It is not rnferred. vimple e. 
CoutraQ,or aortas without Seaſin, bly It is 
not excluded by the Superiors granting the Fee to 
his Vatſal, his Heirs or Aſfigneys x harforn VC 

How tar Recognition excludes TR) ne 
and dervitudes granted by the Fall 
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the Vaſſals 
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x Re=eramiiation of Witneſſes, 657: 


nition is inferred from the nature. of the Holding, 
Gvngh not expreſt, 341: When probable Ignorance 


_ excules the Vaſſal in Diſclamation and Recognition, 


44, 347, 350, -573: Whether Recognition may 
by Infeitment 4 ME, 342: Whether it be 1n- 
curred by Deeds in Minority, or on Death-bed,242: 
Or by Sub-feuing, 343: Recognition is only 1n 
Lands clearly Ward,- Simple or Taxt, 344: And 


-that baly if the major part be alienat, 344, 345: 


Whence this is inferred, 345: But alicrations to 
entHeir, infers it not, 345: What 
Alicnations infer it, 342: Recognition whether 10- 
curred by Alienation under Condition that the Supe- 
rior Conſent, 345: In Recognitions who muſt be 
Cited, and who may Compear, 347: The Title 1n 
Recoghitious, 347: Inhibition burdens Lands fal- 
ling under Recognition, 345: Declarator ot Recog- 
nition, Diſclamation, and Purpreſture, 583: How 
far a Gift of Recognition, whereon Infeftment hath 


. followed;is effeftual without Declarator, 347: Gitts 
of Recognition, Diſtſamation; or Purpruſion,ſhould. 


bear a Clauſe not to take Infeftment thereon, till 
Declarator, $83: Confirmation of baſe Infeftments 
Excludes Recognition and Forefaulture, but rio other 
Caſvality, 210: Confirmation without a Novo Damus 
ow far it excludes Recognition? 346. 

' The Lords of S$effion can only Cogtioſce of 
Recognition, 349: Servitudes by Preſcription are 
not excluded by Recognition, 347: Whether the 
oyncics of Sub-yaſſals infer Recognition, 351: 
How the Superiors Conſent is to. be adhibit to ſhun 
Recognition; 346: Vide Feus, 


Fn, Becompence, 57: Recompence' in quantutn locupleti- 
= _ ores fad Jumus, 69. 


». 


Ketvitipenſation, 155, 53x. 
: Ketopd. 'Evurts of Record, what? 233+ 


j 


b 5 REDDENDO:Reddends's In Charters of Appryſing,1 97, 
k- 2r1:Superiors have perſcnal Aion againſt all [ntro- 
mettors.tof the Reddendo, and real Aﬀtion of Poyn- 


ding the Sround, 245. 


Redemption:Redemption of Wadlets,333:Redetapt.- 


on of Appryfings,333,568: Redemption of Appry- 
ſings bought in by the Debitors apparent Heirs, is 

t to the Creditors,z99:Declarators of Re- 
demption, 365:How Appryſings againſt perſons char- 
ged to enter Heirs for - Defuncts Debts are redce- 
mable, 409g: Redemptions of Adjudications contrz 
bereditatem pR_— upon the Heirs Renuniciation, is 
competent to poſterior Adjudgers, 403, 569: But 
not 2h the Her kitnfelr. unleſs he was Texte when 
he- remmced, and hath becn reſtored there againſt, 
403: Yet indirealy he may have it, '203: 'Re- 
demption of Infefrments for ſatisfa&ion of Sums;: or 
for Reliet of Cautionry, G5c: 56g: Redemption of 


appryfings led againſt Minors, how competent to 


netr- Heirs, 58; Vide Declarator. Premonition. 
Remuneiation. Sabbath. Superior. | 


tions, $92: The 1mpert of 
Decreets of Certification -in ReduCions explained, 
599 uftions ex capite lefli, 600: Reaſons of 
Reduion ex capite Inhibitionis, 598: Ex capite In- 

diftionis, $99; On Minority and Leſion, $99: 


ter 
Redufion of Rights as flowing a non habente poteſt .a- 


rem, $99: | ReduEtion on Nullitics not inſtantly ve- 
rified, 600: 'ReduCtion of ARs, why infiſted in ? 
651: ; They need not go. to the Roll, 651, 670: 


"How far inferior Judges are competent in Reda@ion | 
of Deerects, avs. : ; 
'# Belevancp, 553: Relevancy is only Diſpute when 


or Improbations, 655: Redudtions 
752: Vide Certification. 
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 We=exchange. -/ide-Exchange. 


REGALIA, 231: They -cannot be+ faid+to be ms 


Fiſhing, 235. 


Relaxation from the Horn, 751, 758: 


_ ning of relevancy, 665: 
Kelis part, 439, 596: Vide Bonds, Baftardy. 


lizs, 706: They are not carried by Intettment,-yy. 
leſs they be expreſt, 231: Except the Lands be £- 
reed ina Barony, 231; Yet thete comprehend nor 
all Regalia, 231: The Hunting of Deer 15 inter Re- 
galia, 235: Eicheat is-inter Regalia, 231: $0 are 
Forreſts, 234: And Swans, 231: And Salmoud 
incs and Minerals of Gold, Sllver, 
Lead, 0c. when inter Regaliz, 231, 


Begalittes their power,653:Yide Eſcheat. Gifts, 
REGIAM MAJESTATEM. . Theſe Books are not our 


Ltw, 13, 441. - 


Regiſtra:ton. The Security of Purchaſers by our 
Regiſters, 2:4, 205, 301: In ſome Cates they: 


hold not, 271: Regiſtration a non ſuo Judice, 395: 
Regiſtration of Appryfings, how. far neggtfar, 394: 
Land-rights ( as Apprylings ) may ſometimes be 
Regiſtrat atcer the 60 days, Wc. ſ{cing thereby they 
will be preferable to all other Rights atrer che Regi- 
ſtration thereof, 354: Some Iiconveniency infinus 
at by the Author herein, 645: The fubſcrived Mi- 
nut-book of Regiſtrat Writs, 645. How, where, 


and within what time, Hornings muſt be Regiſtrat, 


411: Where Inhibitions muſt be Regiſtrat, 645, 


741: Vide Inhibitien. Interditons muſt be Pub- 


litht and Regiſtrat, 55: Wrats regiſtrat tor Publi. 
cation, need no Intimation, 358: Renunciations 
of Wadſets and Grants of Redemption are to be 
regiſtrat, 332: Inſtruments of Retignation ad remg- 
nentiam, are to be regiſtzat, 339: Vide Extradts, 


Regreſs, what it is? 332, 
Begulations of the Seſſion; 54.2. 
Rehabilitarioa or Reſtitution, 470: Fide Diſha- 


bilitation., 


$62: Itisarcal AQtion, 498. 


Its order 
and eife&, 412: It muſt be regiſtrat, 412: after 
Relaxation, the Party may take the Gift of his own 
Eſcheat, either in his own Name, .or in the Naitne 
of others to his Behove, 417: But ſuch Gifts ex- 
clude none of his Creditors, 417: | Kelaxatton with- 
in year and day, gives the Party Right to no Move- 
ables before the Relaxation, 424: Nor Relaxation 
after year and day, 424: And -in that Caſe his 
Liferent continues with his Superior, 424: Kela- 
xation is granted ſometimes only ad hunc effeFum, 
to give the Party perſonam ſtandi, 724: Relaxation 


may be granted with _ to the Eſcheat, and - 


yet the Farty not liberat from Priſon, 758: 


Relief. fnfeftments for relief, 210, 3227: Videbaſe 


Inteftments. Kehief due by one Co-debitor to ano- 
ther, 68, 70: "Reliefof Cautioners before Diſtreſs 


in what Caſes, 141: Mutual relief amongſt Cauti- 


oners, 70: Relief due to the Cantioners in a Cor- 
roboration by the Cautioners in the firſt Bond, 70: 


REI VINDICATIO, $62: It is little in uſe with us ' 


Keliet .betwixt Heirs and- Executors, 608, .515: - 


Clauſcs of relief in Heretable Bonds are Moyeable, 
and fall under fings!e Eſchcat, 163, 413: Where 


- marry are bound in ſolidum, reliet is due to theſe 
' who ſatisfy the Obligation, 70, 


Reliefat the Entry of Heirs, is uſually tranſa&ed 
without Proceſs, 251:The quantity of this Relief, 251: 
How relicf is due by the Law of England, 251. 


&Ats of Litis-conteſtation are craved, 655: The mea- 
W hence {Þ called, 565. 


"-Welocation 
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{ Belocat.on. TacitRe'ocation, 318. 


- Reaſon. The. taking ofa Remiſſion by-the Defen- 
der, is (uificient yrobation in Aﬀtious of Allythc- - 
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ment, 79. 


Remit: Proteftation and Remir in Advocations, 56g: 
The Exper.ccs allowed therein, 65g, 


 Veſnoving. The old way of Removing, 321, 621: 


Removing Summar and Sclemn,” or by Warning, 
321, 322, 624: The Warning muſt be uſed 40 
days before Witjunday ( in place where cf at leaſt 
quad hoc the 15 of May 15 row come) Though the 
Tack-bear cther Terms than Wiirſunday, 322, 621: 
The ofder of Warning Tennants within Burgh is re- 
gular by Cuſtom, 322, 5621: The Aﬀive Title in 
Removings, 322, 5922: Kemovings may preceed a- 
gainſt Tennants, at the Inſtar.ce of theſe who put 
them in Voſſefſion, 67, 522: An apparent Heir 
cannot remove Tennants, 622: Infeftment in what 
Caſes not ſuſtained as a Title in Removings, 323: 
A&ions of Removing, 620: Tenor of Summons of 
« Removing, 620: Exceptions againſt Removings, 
324, 622: The Tennant cannot propone Defences 
till he find Caution for the violent Profits if he Suc- 
cumb, 324, 624: Tennahts may be purſued betore 
the Term to remove at the Term, 146, 324, 624: 
Exception of bruiking pro zndiviſo, 325: Warning 
and Aion of Reimoving thereon, preſcrives in 
three years, 362: Summar Removing ex pads, 
without Warning, 624: Summar Removing of a 
Diſponer of - Lands, in what Caſes allowed, 624: ' 


Vide Warnibg. | 
Rentals, what? 315: Affignation of Rentals, makes 
the Reatal null, but Afſſignation of a Tack is null it 


ſelf, yet does not annul the Tack, 316, 317: Vi- 
de Affignation. Tack. Rentals. In Heretors Rental- 


"© "back, whether valid? 316: Rentals not expreſſing 


for what time, how long they endure? 316: Ren- 
talled Tcind-bolls, $02. 


Rents or Annualrents by-gone or current are allways 


Arreſtable, 271, 373» 
Rent-ſcrvice,Rent-charge, and Rent-ſeck,268, 


Renunciatton. Renuncing of Tacks, % the form there- 
of, 321. : 5D SS 
The exception of Renunciation, 630, 
\ Renunciation of Wadlets and Grants of Redem- 


ption ſhould be regiſtrat, 332. ERR 
Renunciation to enter Heir, may be either in the 


# firſt Inſtance, or inthe ſecond by.Sutpenſien or Re- 


"dufion, 401: Renunciation to be Heir, its order 
and effe&, 406: Qualified Repunciations how ad- 
mitted, 406: How 1t is eletded? 406, 


Reparation of Dammages by De'inquency, 71. 

-. . Reparation of Houſes, In Predits Urbanis lyes upon 
the taſter, but Reparation mn Predtis Ryſticig muſt 
be by the Tennant, 130, 131, 177. How far the 
Servitude of Support obliges the Servient Tenement 
to Reparation, 284. FY 


Repledgtation. How far Regalities may Repledge 
from the Juſtices, 653. It 1s not competent to She- 
riffs, Stewarts, Baillies of Royalty, - Baillies of Bur- 
rows, Nor to Barons and their Bailiies, 653, 


Repor:s. The Order of Reporting Cauſes, 544+ 


Repzeſentation is admitted in Immovables, but not 
in Movables, 431,439,502. See this Explained,$14, 


 Bepzobaiozs when competent, 531, 32 2;639,699,717- 


Rep2ovuction. Decreets for no Reproduttion. Pide. 
Decreets: 


- 
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ot Repryſals does not Iniport the Breach 0 0 
or Common Peace; 179. Nor does it Infer, though 
it may occaſion publick 'Wat, 179. * . 


Requiſition or Charge, how they retider Heretable 
Rights Movable, 162, 337. How they" tay bewulſt 
trom, 163, 337. Requiſition of the Sums from the 
Reverſer by the Wadletter or Cre 


: C 333: Ft is 
ſaid that where Sums are payable without Requifiti-_. 
on, Appryſing may be led without a precceding. 


Charge, as well as Poynding, 391, 396. 


RES ſua nenimi ſervit, how far it hHelds im Thittage, 
585. Ro 


Beſctuded-4 & though notRenewedFet ft (6ine caſes, 
the cuſtom thence Introduced,” is ined, 394, 
| 397, 684, 685, Vide Cuftoine. ' A PEE 


Kelervatt:y and Poſſeſſion theredy, 166. Proteſta- 
tion for Reſeryation to be heard contra producenda, 
682, It is ordinar, but not neceflar ; 682, 


Reſignation, 338, 384: ad remaitentiam, 338. It 
may be by Procurators, or proprits minibus, 339 : 
Warrand thereof, 339. Inftraments of Reſignation 
ad Remanentiam muſt be Regiſtrat, 339, Refignati- 
ons ad Remanentiam are cum ſi onere, $39, How far 

' Supertors tnay reje& Reſignations ail Remanentiam, 
339. Reſignation by one who hath no Right.with 
Conſent of him who hath Right, 340, 384. Reſigna- 
tion in favorem,334,By Procurators,or propriis mani- 
bus, 384. . The Warrands thereof, 384. FideNon- 
entry, Superior. my 
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Reſolution what, 91. It infers. no Obligation 1 £ 91s 
Nor does it of it (elf Tranſmit any Right, g8s.”-- 


Reſoſutive Clauſes, 597. | 
RESPONDE Book, 252. 


Reſtitution. /ide Minors. Cnrators. Reſtitution of 
_— Mers _— 61. rare my igati 
and uot meerly an Etfe@& of Property, : 61. . Thi 
Robbed being Depofitat by Robbers, .are pot to be 
reſtored to ,, :but to the true Owhers, 62.* Our 
own Goods ignorantly taken to Cuſtody 6t;;Pledge, 
are not to be Reſtored, 62. Goods Recovered from 
Robbers, Thieves; or Pirats, :62.-” Reſtitution of 
things que cadunt in non cauſamitauſe didth ne; fecutd, 
62, NoReſtitution of _ given ob turpem cau- 
ſam, 62, | Reſtitution cam omne callſe) 1241 
Reftituris Nadebite ſoluri, 6gu nn oo no tf, 
Minors Reſtored againſt their*Contratts: of Mar- 
_ rage, $7; Minors Reſtored againſt» Judicial 'a&s, 
57. Reſtitution is Excluded /s Miner Majoerem fe di- 


xerit, 57. As alſo if the Deed be' Profitable to... the 


| Minor, 57. Alſo by Homologation, $8. Reſtitution 
upon Minority and Leffon,how far competent to the 
Minors Heirs, 58. Vide Redemption. How far com- 
petent to his Creditors, $58. | 


Reftraint oppoſite to Liberty,whatit is,x5,679s 3 
Retenion 157. It does not abſolutly Extinguiſh Obli- 
gations of Re-paymeat, 157, 973.65 2 


% 


etiring of Papers, 65, 447, 550. Whence it is In- 
ferred; 713. -* e © SIULFEIAR 


e. >605-4 i WEIS. ; 4 PRIR Ox Te, - 
_Retcoured Duty in Kirklands, - is. Interpret the Feu- 


duty, 574. Retoured Duty,how* \ 247,573 

Betoures. What they #re; 473. -Nallities in Retours, 

473: Rediiftion. of ctounts. by-4 great Jagueſt, 

: 474s It may: GET RRER that, Inque 
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126 865 HV: 
\'#74« Sammons of Error againſt the In Pre- 
& © in-three years : But not till ohter twenty 


"a - _REVERENTIA Maritalis, 77, 144 Whence Infer- 
3 ; "red, 678, » : 

, 126, 328. With us they are Real Rights 

by Statute, 328. /Reverſions Legal and Conventio- 

-- nal, 329; Eikes to Reverfions, 329. Reverfions are 

ri quris, 331, $65. And muſt be peformed 2 

. forma ſpecifics, $658, Tacks after Redemption con- 

aw, in Reverfions, -331, 315. They are Ulurary, 

if far withia the true Avail, which muſt be counted 


granting the Wadſct, 331. Reverſions are for moſt 
part Unalſignable, ' unleſs they bear to Aſſignies, 
369. When Heirs are underſtood in Reverſions,and 
when not, 455+ + 


- Keviews of Sentences not ordinar with us, 528, 530, 
$38. The High Court of Admirality may review its 
own Þecrcets, $30. 


- Revocation. Revocation without ReduRion intent- 
ed intra annes .utiles, is Ineffeftual, 58. Vide-King, 
Clauſe with power to recal Deeds and its Effetts, 
446. Donations ſtame matrimonio how Revokable,z3. 


3; ; Bights Heretable and Movable, 161. Vide Charge. 
_ "ay - Rights taken in the Names of Children in familia, 67, 
| 84 - | 
Wo ' Robbers. /ide Reſtitution: a 
= Bolls of Cauſes for the Side-Bar, 672, 539, 544. The 
Lords muſt ExaQly follow their Rolls, 539, 543. 
—— . _ Thegreat advantage of the regulation by Roll, 542, 
=> $43- The Rolls for the Outter and Inner-houſe, 
WE - » $43, 658. Rollsof Suſpenſion, Gc. and Rolls of or- 
Fx _ 1 dinary A&ions, 658,542. Roll of concluded Cauſes, 
== :*:443. - No Adjudications need be Inrolled but the 
"0 <7] Ge; 657. Nor -Procefſes for Sale of Broken Eſtates. 
4 >.) 651, ReduQion of Ads need not be {nrolled, 651. 
> Nor Transferrings, 652. Nor the Kings Cauſes, 652. 
:: : Nor-GComplaints upon Contempt of Authority, 652. 
: {Nor:A8tions. for either Parties Invading the other 
+4 « duringProces, 652.- | 
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Sabbath, or Lords Day, ought not to be! fakew for 
Redemption As 336. Arreſtment uſed upon 


"the Sabbath is qull;375. So is Horning,412.  Poynd- 
ings on the Sabvat! 
are Void and Puniſhable, 728, 


 SACRAMENTA' Puberum, 57, 144-\ \The Contratts 
whereon they Proceed are Void with us, 144 
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| 109, 116, Seffion, and 


- Salaries of the, Lords of 


"v what of theioSala F | eg Ng 


years, in o fer as concerns the anvulling of the Re- * 
toures, 474. Retoures are - Decrects of Chancery, 
$52. Vide Precept. Superior. 

Vetroeeſſions, 354. 


from the condition of the Lands at the time of Datisfactton of Obligations, 153. Satisfation of 


. Scrolls of ARts and Decreets are allowed to Parties, 


th,or Faſt, or Thankſgiving Days, ' 


ind Honoraries of Lawyers and Phyſicians, Dervitude, Bondage or Slavery is not againſt Chri- 
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Dale, 124. ; _ > 

Sale of Bankrupts Lands by Roup, 405, 406, 648; 
746, 747. Bankyupt, how ungerſtood in this caſe; 
747. The Debitors whole Eſtate muſt be contained 
in the Sale, 747. Theſe Ations ge not to the Roll, 
747, 748. They need but One Dyet,and that on Six 
Days,550, Warrandice 1s not expreſt in theſe Judi: 
cial Diſpolitions, — uſually it be in Voluntary, 
745. - What Warrandice is Implyed therein, $41, 
The Evidents-of theſe Eſtates ſhould be Inventar- 
red, 751. 


Salmond Fiſhing is Inter Regalia, 235, 


" Dalters and Coaliers, how Aſtrited to Service, 


7O7. 


% 


old Securities, whence Inferred, 713. 
Saturnvay-flop, 236. 


SCIRE debes cum quo contrahis, 271, 711. 

Scire (F ſcire debere equiparantur in jure, 354. 4 
that they-may be ReRifyed 1f need be, before Ex- 
traſting, 597, 


Seals were of old uſed to atteſt writs, 
are now much out of uſe, 687, 


DSeaſins, 199. & ſeq. Unformal Seafins how far Su- 
ſtained, 201, Woarrand of-Seafins, 201. ,Seafins 
proprits manibus, 202, Warrand of an Afurney to 
take Seafin, 15 preſumed preſurmptione juris only, 200, 
Vide Inſtrument. Do {2 


SEMIPLENA Probatio, 700, 707. ,o 


SENATUS, CONSULTUM Vellejamm, 30, 103. 
natis conſultum Macedinianum, 103. 


687 : But they 


« + S 


be. | 


"1 i i w 


Dentences. Sentences Interloquitor and Definitives © 
714. Vide Decreets, Ats. Interloquitors, 


Deparation of Man and Wife, diſtin&t from Divorce? 
and in what Caſes allowable, 26: 


Sequels in Thirlage, 293: 


Sequeſtration, 119, 745: In what Caſes it is com- 
petent, 685: Sequeſtration may be obtained when 
2 piece of Ground or Corns thereon are in Contra- 
verſie, 685. Or on Woods, Trees, Planting, Peits,, 


Turtifs, (9c: 745, 371: In what Caſes Scqueſkja- 
tion 1s competent, 745: Vide Arreſtment: 


Service of Heirs General and Special, 449: No Ser- 
vice is requifite in Tacks bearing ro Herrs, 455: In 
what Caſes it 1s needful to whey Nominatim ſub- 
ſtitute, 455, 456: The order and effeR of General | 
Sgrvices, 466: The orderand effe& of Special Ser- . 
vices, 468: General Services may be before an 
Judge Ordinar, 466: . But the Special Service mu 

e before the Judge where the Lands ly; 468: Vide . 
King, Terces, Inqueſt, Special Services Include a_ - 
General, 465: ? 


Servants: The Condition of Servants with us, 19: 
Menial Servants, go: Servants Fees are not Abd 
ted, though they be Sick for a time, it with 
hope of Recovery, 130: | 


ſtian Liberty, 19: Theugh for the molt part it be 
out of uſe. among Chriſtians, 19. : | 
Servitude by Preſcription not excluded by Retog- 


; nition, 347: Vide Recognition. - Servitudes Lis | 


SE 
þ:conſiitute either by Infeftment, or without 1t, 
282: Long Yoſſeſſion: preſumes property of real 
 Servitudes, 709: How'Servitudesare ſaid tobe con- 
ftitute without Writ? 283: Servitudes by conſent 
of the Proprietar or Liferenter, not valid againſt the 
Superior or Fiar, 283: Servitudes how extingul- 
ſhed? 284: Servitutes Urbane, 284: They are Yo- 
ſitive or Negative, 284: Servitus tignt immitrendi, 

284: Servitude of ſupport, and how far it ovligeth 
theScrvient Tenement to Reparation ? 284: Scr- 
vitudes Perſonal and Real, 273, 282: Neither of 
them are Perſonal Rights, 232: Servitudes when 
effeQual- againſt Wardatars, and when not? 256: 
Declarators of Servitude, 589: Exceptions there- 
againſt, 590: How far Servitudes and Tacks granted 
| by theVaſſal infer Recognition,346. Vide Watering, 
Water-gang, Ways, Stillicidium, Suppcrt, ProſpeQt. 


' Seſffon. The Scfſion when erefted? 523, 524: Why 
ſo called, $24: It's power, $24: It was no Com- 
mittee of Parliament, 527: The Seffion. 15 net a 
Court of Peremptor Dyets,541: Their ordinar Sede- 
runt days, $41: Vide Lords of Seſſion. 


DHetts of $hips, 135. 


Shellling, 358. 


2s. Ships of War may be tranſmitted without 
o_— will as other Movables,178: Roups of Ships, 
135: Sctts of Ships, 135: Vide Vcndition, Wreck, 


Syeriffs in that part, 558. 
Shoze what it is?164:How it 1s common? 164. 


.& Showing of Holdmgs, 350: Vide Superior. 


 Side:bar: The Uſc and Deſign of the Side-bar, 544: 
{ _Side-bar Rolls how made? 539: The Order of car- 
-- Tying Cauſes thereto, 539: The Ordinar on the Bills, 
| his Priviledge at the Side-bar, 540, 757: The Or- 
der of Reports from the Side-bar, 544: The late 
Regulation of the Side-bar, $44, 672. 


Signatures by the King, how Signed, Paſt, and Re- 
giſtrat, 687, 197: All Signatures for Infeftment 
muſt be paſt in Exchequer, 214. 


| Signet: Vide Horning, Bill. 


Simonp. $imoniacal PaRions, 307. The Lords of 
- © Sctfienare Judges therein, 528. 


- Simulation, 80. It is preſumed in Rights granted 
x*:enta Poſſeſſione, 208, 387. In what caſe it is pre- 
ſumed in Gifts of Eſcheat, 216. How it holds againſt 

. ſingular Succeſſors, 216, How preſumed againſt 
baſe Infeftmeyts, 208, 707. 


Dinks, 285. 


Siſls of Exccution, 751, 755. How long they run ? 
755+ The Clerks of the Bills ſhould keep Inventar 
_ of Bills Refuſed or Siſted, 755. Siſts have the ſame 

. ettc&during their time with paſt Suſpenſions,755. 


Dlander, | 73s 
. thereto, 73. 


- Sociery, 134. PaGtions Uſurary cannot ſubſiſt in So- 
*  Clette, 134. Societas Leonina, 134. 


Commiſſars are Judges competent 


© Soltcitarion of the Lords, how prevented, $45. It 
is a ground of Declinature, 666. 


Dophiſtication of Wares, 78- 
* Souming and Kouming of common Paſturage, 289. 


 Y Specification, 177, | 
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Spirituality and Temporality of Benefices, 297, 
. 308, 3O9s 


SPONSALTA, 25: They are no ground by the Civil 
Law, nor by ours, to compel the. Parties to perfe& 
the Marriage rebus integris, 25: Secuu obtinet by the 
Canon Law, 25. | 


SPOLIATUS ante onnia reftituends, 629. 


Spuilzies What? 84: Inurit labem realem apon the 
Goods, in whoſe hand ſoever they come? 84: 
Spuilzies how elided, 85: Levis Exceptio excuſat a 
$polio,86: AQtions of Spuilzie & Wrongous Intromiſ- 
ſ10n,630: The ette of the Oath in [item in Spuilzies, 
- 630:, In Spuilzies all Accefforics are lyable in ſolidium,. \ 
630: Spuilzies preſcrivein three years, yet not as 
to Reſtitution, 630, 86, 381: PYide Poſſeſſion. - + 

Spuilziec of Ttends, 302, 615, 618: Vide Inhi- 
bition. | \ 

Stamping of Executions, 411: It is now not necef- 
ſary, 411, 659, 723: Any Veſtige thereof is ſuf- 
cient 1n antient Executions, 723. 


Stamp of Paper ſometimes a ground of Improbation, 
691; An eminent inſtance thereof, 691, 


Steelbow-goods, 103,241,513: Vide Executors. 
STILLICIDIUM, 285. 


Stijpends Allocat and Unallocat, 30s: Teinds ate 
always lyable to Miniſters Stipends, 301, 305: The 
Legai Terms of Benefices and Stipends, 306: The 
quantity of Miniſters Stipends, 308: Vide Hypo- 
thecation, Miniſters, \ 


Stipulatzon, 93: What 
93s 


Dtratagems of War are ſpecies of delus bonus, '677: 
Facod's putting the peel'd Rods before Labens Cattel, 
15 juſtified not ex 4olo bono, but from a Divine War= 
rand, 677: But lying to Enemies is not lawful,678-: 


Style: The old Stile of Brieves is not to be altered, 
472,558: How far the Stile of Summons is alterable, 
$58: The Authors Opinion as to the Stile of Sum- 
mons, 559, $62, 603: What is expreſt by the 
Style, 1s not always effeQual, 198. 691,417, * ' _. 

The Stile of Inhibitions,;739: It hasno effe a5 to 
Moveables, $99. 

Stile of Seafins, 201: Of Declarators of Noten- 
try, 247, $74: Stile of Exhibitions, 65, 196: Stile 
of Exhibitions ad deliberandum, 637: Of Law-bur- 
rows, 89, 733. Of Charters granted by the Ki 
196: Of Affignations, 364: Of Declarators of Ef- 
cheatand Liferent, 417, 576,578:  Stile of Brieves 
of Mortanceſtry, $51: Stile of Brieves of Ty 
and other Brieves,. 552: QF ſeq. Vide Brieves. Stile 
of A&ions Declaratory 'and Reſcifſory, begi 
with the Will. 564: The Stile of Declarators of 
Redemption, $565: Stile of Deelarators of Truſt, 
570: Stile of Declarator of Avail of Marriage;s79: 
Srile of a Caption, 725: Stile of Letters of Poflefſſi- 
on, 731: Stile of Declarator of Baſtardy, $817: 
of Declarator of Ultimws Heres, 582: Stiles of 
Declarator of Recognition, Diſclamation, and Pur- 
preſture, 533: Ot Declarator of Thirlage, $86: - 
Stile of un to inſiſt, 588: To of Sn: s 
of Double Poynding, $88: 5tile of a Confeffor 

eclarator of Served: $90: Stile of CET 
of Liege Pouſtie, 60c; Stile of a Summons of 'Ali- 
ment againſt a Wardatar, 605: Stile of a Sutnnions 
of Aliment againſt a Liferenter, 606: Stile of Sutn-- 
mons for Mails and Duties, 607: Stile ef Sut | 
for Poynding the Ground, 612: Stift of 4 Summon 
at the inſtance ofa Lord of EreQion for Tein, 

I _ 


we have in place thereof; 
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617: S$tile of Summons on Hypotheeation for the 
Rent againſt Intromettors with the Fruits,618: StHe 
of Spmmons of Removing, 622: Stile of Summons 
of Moleſtation, 627: Stile of Surhmons of Eje&- 
On, ; 627: . Stile of Summons for violent Profits, 
629: Stile of Summons of Tranſumpt, 633: The 
Stile of Decreets,72p: Stile of Letters of four Forms, 
722: Stile of Horning, 723. . 


 Dubaltern Infeftments, Vide Infeftments. 


Sub-feudation. Whether Recognition be Incurred 
thereby, 343- | 


Dubmiſſion. Yide Arbiter. : | 
_* Submiſſions and Surrenders of Teinds, Cc. And 


the Kings Decreet Arbitral thereupon, 297, 310. 
#4 | . 
Subſcription. . Writs in Matters above 100 /:b. Scots, 


how to be ſubſcribed, 94. Cautioners are not ly-- 


able by their Subſcriptions, if the Principals ſub- 
ſcribe not, 23. In Mutual Contra&s,' the Subfcrip= 
tion of the one Party binds him not, unleſs the other 
ſubſcribe alſo,23.$ee this ſtated 8 otherwiſe reſolved 
ih Vhpotheſi, 92. Vide Writ. When conſent will be 
Inferred from a Parties ſubſcribing as Witnels, $6. 


Subſtitutions in Proviſions, with ſome Queſtions 
thereanent cleared, 479. Q&T ſeq. Subſtitutio wilgaris 
&* pupillaris, 497. Bonds in favours of Heirs Subſti- 
tute; 223, Heirs ſubſtitute in Bonds are not lyable 

. totheir Predeceſſors Debts in ſolidum, but quoad the 
value of theſe Bonds, 461, 481. In what caſes'Ser- 

_ vice is needful to perſons Nominatim ſubſtitute, 455, 
&66. : 


| Sub-acks and their effeRts, 318, 319. 


Sub-vaſſals Delinquencies, whether they Infer 
. Recogaition, 351. | 
ucteſion, 425. Tt has a Rulein Equity, which 1s 
- the Will of the Owner, 429, 430. And that is ei- 
' ther expreſs, or preſumed, 430. Succeſſio in capita 
& ftirpes, 431, 435. Succeiſion among the Fews, 
| 1932: Succeſſion among the- Romans, 434, &- ſeq; 
: Feudal Succeffion, 435. The Line of Succeſſion in 
. Heretage and Movables, 449, 450, $03; 50g. Wv- 
or-titulp Incrativo poſt contrattum debitum,483 9. Ba- 
.; ſtards thould not be excluded from ſucceeding to 
their Mother, or other Cognats, 580. Yide Cog- 
.,©;.> Succeſſion in the Vice and its Preſcription, 326, 
361, 88, 623. 


Wiimmar Horning, Yide Horning, 
J s. Fide Ation: Tummons,what,and whence 
'- To termed? 557. Summons priviledged and not 


*--privitedged, $33. What Summons paſs on Bills 


-Duper-tndumon- of Letters or Words in Writs, 6g9, 


” þ 


\Super-intromiion. 7ide Vitious Intromiſſion. 


Ives to be Syperiors, 348. How this is tobe un- 
.,derſiood, 343. Declarators of Superiority, $65. 
;Theyare not much uſed, $65. Caſualities of Supe- 
242, Their Jurifgition, 245. Superiors muſt 
--HeInfeftin the Land it ſelf, and not only.in the Su- 
periority,243.They may exerce all Aﬀts of Property 


lament, how 


SU 


_ againſt any but the Vaſſals, 243. They cannct inter. 


poſe others betwixt them and their Vaſials, 243. Yet 
this Interpofirion 1s fo far ſuſtained. as tobe a Di 
ſition of the Cafualities of Superiority, 249. Whe- 
ther Superiors need be called jn'Moleftations,, 627. 
How far they wy extend Gitts of their own Ward 
azainſt their Vatſals, 246. | 

In what caſes-they muſt receive ſingular Suceeſ- 
ſors, 193. Superiors accepting Refi2nation will be 
compelled by a furnmar Charge tolIntett, 385. They 
muſt receive Ponatars of Forfaulture, Cc. on the 
Kings Preſentation.gratis, 246, They muſt receive 
Appryſers and AcJudgers, or pay the Debt, 245, 
When they tzke Ailignation to the Appryſing, the 
Vaſſal may redeem without Paying a Years rent, 
245.Theymuſt recerveAppryſers,withont inſtructing 
the Authors Right,394. And thatupon a Years rent 
of the Lands,and nor of the Sums appryſed for, 394, 
395. Andif Many Charge, o6ne Years rent is ſufh- 
cient for all, 395. If they contumaciouſly refuſe to 
Enter Apprylers, the next Superiors, Cc. may be 
charged, 395. Whether they will be compelled to 
receive Incorporations, though Appryfing: for law- 
ful Debts, 218. In what caſes the Compoſition is not 
due, 612. Vide Compoſition. 

Superiors are not obliged to Infeft their Vaſſals on 
Retours, without ſhowing the old Evidents, 47s. + 
The Heir may charge to be Entered upan his Re- 


tour, either by the Fiar or Liferenter of the Supe- . ' 


riority, 476. 

Whether the Superior loſes the Superiority by 
any Delinquency againſt the Vaſlal, 349. Vide Fey- 
dal Delinquencies. 

Feus fall to the Superior by not payment of the 
Feu-duty for two whole Years, 227. Vide Feus, 
The effe of a Charge of Horning againſt the Supe- 
rior on Appryſings, 211. Freſcription_is not ex- 
tended againſt the Right of Superiority, 336, 358. 
Superiors have Perſonal Adtion againſt all Intromet- 
ters for their Reddgndo, and real Aion for Poyfhi- 
ding the Ground, 245. Vide Adjudication. Appry- 
fing. Literent Eſcheat. Precepts. Recognition. Re- 
lief. Reſignation. Tailzies. Tinfel. Thirlage, Ul- 


_ tings Heres, Ward, 


Suppozt. Servitude of Support, 284. How far it 


obligeth the ſervient Tenement to Reparation, 284. 


DSuppoztation in going to Kirk and Mercat, 443. It 


will not be Inferred where it is without deſign, 4 
601, 602, Whence it is Inferred, and the effi 
thereof, 444. Yide Death-bed. 


SURROGATUM ſapit naturam ejus in cujus locum ſurre> 


gatur, 18 5, 


Suſpenſions, Siſts ofExecution,Relaxation,@c. 741: 


Suſpenſions what,7 51, Renuncing of Suſpenſion ex- 
cludes Compenſation, 1 54. - Differences betwixt Suſs 
penſions & Reduttions,751. Why ReduRions are of- 


- . tenraiſed with Suſpenfions,7 52. 


How Suſpenſions paſs, 752. They are only to be 
paſt by the Ordinar on the Bills,755.And only to be 
preſented by the Elerk of tbe Bills,75 5.How Decreets 
of Seſſion 7n foro are ſuſpended, 754, 755, 756, Su- 
fpenſions bearing Liberty, how paſt, 756. 

Supenfions in what caſes, and upon what neceſſi- 
ty Introduced, 753. Suſpenſions of Decreets of Par- 
and tn what caſes granted by 
Lords of Seffion,”7 53. Abuſes in Suſpenſions, an 
how Remeecded, 754. Competent and Omitted is 
Relevant againſt $uſpenfions of Decreets of Suſpen- 
fionas againſt others, 754. Differences betwixt De- 
creets OF and ON Suſpenſion, 754. | 

Expences highly Taxed,where forged Charges .or 
InſtruQtions are uſed to procyre .Su penſions, WES 
Trem, 'When the Reaſons-are Reterred to the Chat- 
gers Oath, and yet the Letters foungd-orderly Pro- 


ceeded, 755. Dikuſtar 
iſcy 


Diſcuſſing of Suſpenſions on the Bill, 755. It is 
ordinarly granted on the Chargers Petition, 756. 
Nor-can it be without the Chargers conſent, 756. 
The Deliverance ordaining diſcuſſing on the Bill, 
hath the ſame effett with paſt Suſpenſions, 756,757. 

Suſpenſions ( as the Apnthor thinks) ſhould not 

. paſs in Vacance, unleſs the Charge be then given, 


$6: 
: Suſpenfion for giving perſonam ſlandi in Judicio, 
757. It needs no Caution nor Relaxation, 757. It 
does not liberat from Priſon, 757. 

Ordinar Suſpenſions cannot paſs without Caution 
or Conſignation, 757,758. Supplement of Juratory 
Caution by Diſpotitions of the Suſpenders Eſtate, 

. 756. Caurtoners in Suſpenſions, 139, 752. 

Suſpenſion 1s no remeed againſt Diligences for 
Probation, 750. Nor azainſt Inhibition, or Arreſt- 
ment, or A&ionof Forthcoming, 375, 760. Yet 
theReaſons may be repeated by way of Defence a- 
Jainſt the Aﬀtion of Forth-coming, 375, 760, 761. 

Suſpenſion is not effeftual againſt Adjudication, nor 
formerly againſt Appryfing, unleſs theſe were -par- 
ticularly mentioned, 751. Yet the reaſons may be 
Repeated by way of Defence againſt Adjudication, 
GI. 
j Suſpenſions of Precepts on Retours, 375. ;Suſpen- 
ſions of Lawburrows, 734. 

Calling of Suſpenſions, 751. The Method of fee- 
jng, Returning and Inrolling Suſpenſions, 752. Pre- 
Sellitions againſt Suſpenders, 715, 761, 752. Pro- 
teſtations againſt Chargers for not Infiſting, 757. 
Suſpenſions of Proteſtations, 755. Special Charge 
Jp Suſpenſions, 762. 

Reaſons of Suſpenſion muſt be inſtantly verified, 
751, Evenat the Paſſing of the Bill, as the Author 
thinks, 753. And that by Writ, unleſs lreferred to 
the Chargers Oath, 762. Or ſometimes, when to be 
proven by Witneſſes, 762. Exceptions from this 
Rule, as1n the caſe of Cautioners, 752. 

_ Litiſ-conteſtation, when made in Suſpenſions,763., 
ny of Seffion. Competent. Louſing. Redu- 
ion. 


Pulpicion againft Judges, 655» Yide Advocation. 
Declinature. 


Dwans are Inter Regalia, 231. They paſs not by 
Ere&ion of Lands into a Barony, unleſs particular- 
ly expreſt, 231. 


SYLVA CADUA, 239. 


Symbols in Poſſeffion, 165,200,221. In ſome caſes 
Symbolical Poſſeffion cannot be ſupplycd, even, by 
real Poſſeſſion it {elt, 383. 


T 


Mable. The old Table for Calling of Cauſes,541, Vide 
Roll. | 


TACITA RELOCATIO, 318: 


Tacks. Their ſeveral kinds, 316:  Back-tacks, 319, 
320, 332: Sub-tacks, and their effeQs, 218, 319: 
"The Tenor of Tacks, 314: They ought tobeby way 
of Contra, 314: Pattum de aſſedatione facienda & 
ipſa aſſedatio parificantur, 314: The nature of Tacks, 
$13: They areby Statute ( as. real Rights) effe- 
ual againſt fnentar Succeſſors, 313: In ſome caſes 
not,.3385: And. without, Poſſeſſion, they are not 
.real Rights, 315: _ How Beneficed Perſons,Golledges 
.and Univerſities may Set Tacks of their, Benefices, 
+390,:3901: Tutors cannot grant Tacks ta endure be- 


” 


.yondtheir Office, 314: Who-may grant Tacks,314: 
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Verbal Tacks cndur e but for a Year, 314: Tacks of ” 
many Nineteen Years, 319: Iſhof Tacks, 31g: Res : 


- nunciation of Tacks, 321: Whether, Tacks in Wad- 


ſets after Redemption become valid, 31 $,331: Vide 
Reverſjons: | 09 CP BEINELS 
Tacks Set for Payment of the Annualrent ofa 
Sura are valid, 319: Whether Creditors haye areal 
Right in Tacks ſet to others, the Tack-duty where? -' 
of 15 Payable to them, 3 15:How Tacks fall in Eſcheat, 
318: Heirs in Tacks need no Service, 455: Tack 
by Liferenters, 315: Tackiſmen in poor nee 
not Debate their Maſters Right, -yhen he fetts as 
Heretable Proprietar, 315: Tacks are good Titles 
for Mails and Duties, 315: They are ftridtifimi ju- 
ris, 319: And for the moſt part Unaſſignable, unleſs 
the Tack be ſet to the Tackſman and his Aſigneys, 
359: But though the Afﬀignation of a Tack be null, 
yet it doth not Annull the Tack, 316, 369: Secus ip 


+ Rentals, 318: Vide Rentals; Yet Liferent-tacks 


may be Affigned, 319: And other Tacks may be 
Appryſed, 319: Yet Tacks granted to Women,fall 
by their Marriage, that being a Legal Affignation, 
319: Tacks ſleep during the Ward and Non-entry 
of the Setter, but are valid againſt his Liferent- 
eſcheat, 319, 320: _ 

Tacks without a Tack-duty are null, 319: Tacks 
become void by two Years not payment of the Tack- 
duty, 320: Trem, By not finding Caution to pay 
the Tack-duty bygone and -in time coming, 320: 
Vide Recognition,How far Tacks are effeual againſt 
Forfaulture, 421: Vide Prorogation: Removing: 
Rental. 

Tacks of Teinds ſet with Diminution of the Ren- 
tal are null, 301: Prorogating of Tacks of Teinds, 
what, and for what reaſon, 536, 616: | 


Tailztes, Yide Clauſes Irritant: Tailzies what, 220: 


They muſt be Conſtitute by the Superior, 220: How 
they are broken, 220: How they Tre granted, 230: 
The firſt Conſtituter of a Tailzic, or any Heir ſuc- 
ceeding to him,may alter it,230: Except where the 
Tailzie is Mutual, or for Cauſes onerous, 230: Vide 
Baſtardy: Heirs: Tailzies with Clauſes de non-alte- 
nandso, &c: and a Regiſter appointed for them 
228: 


Taxattons, 231: 7Yide Publick Burdens: 
ha rn hy Recognition: No Aliment is d eby 
e Su 


rior in Taxt-ward, 262, Whether Taxt- 
ward-duty be comprehended under a Gift of Waxd, 
236: K.: 


Taxt=marriage, 259. | 
Tetuds:.Pectitory Attions for Teinds or Tei -duties; 


615: Teinds arenot debita fund, but fruftuum, 615, 
297, 396: - They affect all Intrometters, but nov 
their ſingular Succeſſors, .297: They are always 
lyable to: Miniſters Stipends, 301, 395: Whet 

Teinds be .Zure djvino, 295: Teinds Perſonal, not 
in. uſe with us, 297: Teinds Przdial, Mixt, and 
Viccarage, 297: Viccarge Teinds ate .revi t by * 
Cuſtom, 617: Citation ( without Inhibition ) -1n- 
terrupts Relocation in Viccarage-teinds,6i8:Teinds 
are Prohibite to: be feued, by the Latergn. Council, 
297: Teinds are _not annext to the, Crown; - 297: 
Ding Is 2974 ri Submiſſions and Siirt rr 
ders of Teinds, (9c: ,Apd the Kings. Decreet, Arbi- 
tral thereupon, 297, 310: The pie condition of 


- Teinds, 301: --Teinds change, as the Lands, are | 


Graſs, . Corn, or other Cropt, 306: -. Rehitalled | 
Teind-bolls, 302: All Gletbs are Teind-free,617: : 
and particularly Temple-lands, - which were the 


'Gleibs of the Templars, 617: :Summons at:the -in- 


ftance of a Lord ot EreQtion for Teinds, 617: ;De- 

Fences againſt it, 517: Vide :. Coll | 

Commiſſion: ,Hypothecation: Inhibition; Miniſters: 
I*2 X Parochug, 
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; "Parechus: Preſcription: Spuilzie: .Stipends: Sub- 
X miſſion: Tacks: Thirlage: Valuation: Viccarage: 


Temple-lan nds 297: They were the Gletbs of the 
" "Templers, 6 19: And ſoare Teind-free, 616: 


| Tempozality and Spirituality of Benefices, 297,303, 
oge  . 


399 X 
Tenuants, How far Poyndable for their Lords Debts: 
Vide Poynding: Movable-tennants are ſuſpe&t Wit- 
' nefſes for their Maſters, 696: 


TENENDAS in Charters , Its Tenor, 198: 


Tenoz of Writs loſt: Yide Blank: Aion for Pro- 
bation thereof, 634: It is an acceſſory Attton, 634: 
Caſs amiſſionis of the Writ, how far neveilary to 
be Libelled, 635: How far Improbation 15 compe- 

tent againſt Decreets of Tenor, 635: Adminicles in 
Writ, how far neceſſary for Proving the Tenor, 635: 
The Tenor may be proven as to ſome Articles, and 

- not as to others, 635: 


(Terces, of what Heretable Rights they fall, and of 
what not? 35,278: Services of Terces, 277: Ken- 
ning to Terces, 277. Kenning 15 not abſolutely ne- 

ceſlary, 277: Terces great and ſmall, 278. Terces 
2, how excluded? 278: Terces of the Lands which 
: might full to the apparent Heir, how far they might 
be competent to his Relia? 279,280. Terces of Wad- 
ſets; how they contivue after Redemption ? 2858: 

Terces excluded by Appryfing, 278, 39. Vide Ap- 
pryſing: Brieve of Terce, and what Exceptions are 
competent againſt it ? 553. 


Terms uſed by the Lords in pronuncing Abſolvicors, 
: 714» ; 
Y Terms uſed in Decreets of Suſpenfion, 763. 
= Terms for. Produion in ReduRions and Impro- 
bations, 594+ 

In Circumdu@ions, 716. 


y Teſtaments: The Nomination of Executors 1s pro- 
=» rly a Teſtament, 497, 503. Who may Teſt, 504: 
bs Leſtaments can convey no Heretable Right, tho 
made in Liege Pouſtie,447, 502. Teſtaments Solemn, 
Nuncupative, and Military, 494, 495, 593: Nun- 

tive Teſtaments -with us, $03. The antient 

$ - manner-of Teſting among the Romans, 494: The 
TY ; powerof Teſting with us, may be reſtrited by Con- 
T fra& or PaQion, $02. It is reſtrifted by Law. to 
| Noveables, $02: Reipublice intereſt voluntates  De- 

Effettum Sortiri, 494. © Teſtaments are ex- 
__ecute. by obtaining Bond or Decreet for the Debts, 

""$16: Yetthis puts not the Executor in pleno Domi- 

b: -- '- mÞ, $15, Where Teſtaments are to be Confirmed, 
E * :-- © $17: Teſtaments of DefunQs who Reſided out of 
© LEE *. the Kingdom, are to be Confirmed by the Commi(l- 
=  Grs of Edinburgh, $17. Holograph Teftaments are 
>. -  palid,5g03: One Notar and two Witneſſes are ſuffici- 
W-... --.ent in Teſtaments, though 'of the greateſt Impor- 
-_ ance, $03: Miniſters may ſubſcribe as Notars in 
gy ©. Teſtaments, .503, 687. Minors'may Teſt without 
x ©.. Conſent of their Curators, 53, $04: And Perſons 
* \_ InterdiQed without Conſent of their InterdiQors, 


: y ; ments, 303: VideExecutors, Legacy, Baſtardy, 
| cats; © How: far they-may inſtru in Advocati- 


' 


be; - ©, - (Chee. Things Stolten cannot be preſcribed, 354" 
= *. ©. --  Outfavg-thief, 'Infang-thief, 232: Labes Realis 
- _ 7 cleaves to things Stollen, 677. Vide Reſtitution, 
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504... And Wives without their Husbands Conſent, 
504: But Idiots cannot Teſt, $04. Quots of Teſta- ' 


ons; $69. 689, 2 693: And in obtaining of Suſpen- - 
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Thirlage tot covſtitute by voluntary Grinding at a- ' 


Miln, chough never ſo long, 283, 291: / The ſeve- 
ral ways whereby it is conftitute, 290. By what it 
is not conſtitute, 291, None can Thirle Lands, but 
he that is Flar, 290, 292, T_ when exten- 


ded to Teinds, 292, Scveral Clauſes in Thirlage - 


explained, 292, 293- Thirlage how taken off, 
234. Thirlage by the Vaſſal not etfe&ual againſt the 
Superior, 295. Thirlage hot unjuſt, 290, _Cu- 
ſtoms of ſeveral places as to Thirlage, 294. 'Devla- 
rator of Thirlage, $35. Exceptions againſ? it, 586, 
Kes ſua nemini ſervit, how far it holds in Thirlage, 
$35. Thirlage to Milns of the Kings Property, how 
inſtruted, 535. How inſtruted-in M1lns belong- 
ins to Kirk Men, -585, VideClauſe, Cuſtom .Knave- 
ihip, Milns, Multure, Sequels, 


Thoughts Free as to Mans Inquiry, 699. Cogtrationis 
prnam nemo paritur, 72. | 


Thaeats and Importunity uſed to the Feſtator, how 
far it voids the Legacy, 53. | 
When they. infer juſtu5 merus? 679, 
When they rej:& a Witneſs? 695. 


TIGNUM JUNCTUM, 175. Lades realis is not effe- 
ual therein, 175. | 


(Tinfel of Superiority, 474, 475. It extends but to 
the loſs of the Non-entry, 475, 571. Declarator of 
Tinſel, -571, Yride Horning, 


Titles.Ticles of Honour fall tothe eldeft Heir Female, 
457:ARtve Title in Summons muſt be anterior tro the 
day of Compearance, 660, 658. When it muſt be 
produced, 660, 668, Accetfory Titles 'may be 
produced cum proceſſu, 650, Titles Original and -by 
Progreſs, 660: Paſſive Titles. in Summons, 660, 
661:Paſlive Titles by Progreſs as Heirs, (Fc. 651; 


Titulars of Tiends and Behefices, what,and whetice J 


ſo called, 301, 


Tocher in Contradts of Marriage is in ſatisfaRtion of 
all tormer ['rovitions, 68. Though regularly, po- 
ſterior Proviſions arc ot interpret to be in ſatisfa- 
Aion of prior Bands, 68. 


Tozture, 699. 


TRADITIONIBUS &+ Uſucapionibus nm nudis pattis, Dg- 


minia rerum transferuntur,. 382, Vide Symbols, 


Tranſactions Judicial and Extrajudicial, 63. Tran- 


ſa&tion what 1c 1s, and from what, and from 
not inferred ? 137. : "0 


Transferring. Adtions of Transferring and Wake- 6 


ning, 638. Transferring not competent tothe ap- 
parent Heir, 638.. There is now po neceffity of 
Transferring at the Inſtance of Afſigneys, 638, . Nor 
needs the Proceſs transferred be Verbatim inſert, but 
2 Breviat thercof, 638, Nor need they be Inrol- 
led, 652. 


Tranflattons by &ſlizneys, 364. | 


Tranlmtſſon of Rights, and what Rights are Intran(- 
miſlible, 364. 


Tranſumpts. Attion of Tranſumpt, 632. Tt is an 
Acceſſory Aﬀion, 632, Tranſumpts have the ſame 
efte@as Extrafts of Regiſtrat Writs, 632. Yet with 
ſome difference as to Improbatjon, ' 633. What [n- 
tereft 15 necdful in the Purſuer of a Tranſumpt, 632. 
A, Collateral Intereſt is not ſufficient, 632. Tran- 
ſumpts by way of Inſtrument on the Produ&fon of 
Writs, 633. It 1s not ſo effeRual' as a Decreet of 

X Tranſumpt, 
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Tranſumpt, 633. Who muſt be called in Aﬀiots of and how? $1. It is a Popular Aftion by the Civil 
Tranſumpt, 633. Exceptions againſt this Aion, Law, $t. Vide Overſeers. 

633. | Tutors and Curators how to be Cited, 651. Th- 
y Ie : tors cannot grant Tacks to endure beyond their Of- 
Treaſon. Several points thereof, 420. Yide Fore- fice, 314. How Inttomiſfion by Tutors and Curators 
fauiture. infers Geſtion againſt their Minors, 485: Legacies 
| Ds left to Tutors are not due, if they accept not the Th- 
Treaſure, 419, Treaſure hid in the Ear th, to whom tory, 45: Ward gives not the Superior any Frefe- 

it bclongs? 163, 231. rence to the Tutory of the Vaſſal, 254; 


TREBELLIANICA, 434, 496. Tutory how finiſhed, 50. 


T:uft, 113, 114. When preſumed, 67. From what _— 
interred, 713, The Truſtee may be forced to De- VV 
nude, 67. Interrogators in Matters of Truſt, 114. 

Declarator of Truſt, 713, $69, 330. Vide Interro- 


ators, Death-bed. In Yroper Truſt, there is net- FE TRE | 
& Bond, Condition, nor Promiſe 'of Reverfion, Uacant Stipends, &#c. 307. Vide Stipends, Patrons. 


569, 713. Whether Inferior Judges be competent Uagrant or Latent Perſons, Cc. how to be Cited or 
to Matters of Truſt, 66. Charged? 558, 659, 522. 


TURPIS cauſa, 62, 63, 149. Ualuation of Teinds, 258, 299: TheRule for Va- 


TURRES PINNATA. not comprehended under For- ing of Teinds, 299: Yide Commiſſion. 
talices, 234» V4 | 
| | Ualue of Marriage, 257,258,259,579. Vide Avail. 

Tutozs. The ſeveral Degrees and Kinds of Tutors, : : 

44. They may pay their Pupils Debts without com- Waſſal: Vide Superior, | 
ulfion, 48. They cannot ſcll their Pupils Heretable ; E-4j : : 
:8hts without the Decrect of a Judge, 48. In what Uaſtatton by publick Calamity, and its effefts in Lo- 
Caſes they are lyable tor the Annualrents of their Fu- C4f10n, 130, 
pils Means, and in what Caſes for Annual of Annu- , SP PL” | 
al, 49. They muſt authorize their Pupils in A&i- Uendition of a Ship in Writ not neceſſary, but Poſ- 
ons at Law, 48. And muſt be conveened with them, {cfſion is ſufficient, 383, 
49. How far they are lyable to Perſonal Execution, 
49. Tutors Counts, 49. What Diligence is requi- 
red the _ Kinds of Tutcrs, 49, 59. Mutu- 
al Obligations betwixt Pupils and Tutors, 44. h o- . 
Tutors Teſtamentar can only be named by the Uexation, how 1t 1nters juſt fear, 679. 
Father: 45. The Nomination 1s ſufficient without ; 
gther Solemnity, 45. They neither make Faith YR, 0, AO 
nor find Caution, 45. They exclude all others, 45. Uiccarage Teinds, 297: ' The Viccarage or ſmall 
Tutors may be given by Tcſtament to Idiots during Teinds belong to the Viccar,299,616.Yide Teinds, 
their Vupillarity, 51. The Act of Parliament,anent 
nay of Idiots extended to Perſons Deaf and YfGILANTIELUS non Dormientibus Jura ſubveniunt, 377, 
umb, $I. | 6g. 

Tutors of Law, who they are? 45. How theyare _ « IE 2126-7 WD 
entered, 45. They may be ſerved by any Judgeor- VINDICATIO. Rei Virdicatio, 61, $62: It is little 
dinar, 46. They muſt find Caution, 45. They muſt uſed with us, $62,631: It isa real Aﬀion,qg8. 
ſerve themſelves within Year ai:d Day after they .. OTOL þ ne ; nes” 
are in Capacity to be Tutors, 46. Uiolence. Warning is not heedful againſt Violent or 

Tutors Dative conſtitute by the King, 46. They Clandeſtin Poſſeffors, 624: Yet they cannot be diſ- 
may be given to Strangers being Pupils, as to their poſſeſſed, but by Order of Law, 627. 

Eſtates in Scotland, 46. Tutors Dative muſt both _. Wy | 8 

make Faith and find Caution, 45. All Tutors muſt Uiolent Pzofirs in Spuilzies, 84: In EjeRions and 

wake Inventar of their Pupils Eſtate, 45, All are Intrufions, 83: Violent Profits after Removinrgs, 

free to accept or refuſe Tutory, 46, There is no 326: Pide Ejetion, Intruſion. ARtons for Vio- 

Sallary due for their pains, 52. lent Vrofits, 629: The natute of Violent Frofits in 
Pro-tutors and Pro-curators are lyable in the ſame Removing, (Fc. 88, 629. It is ordinarly the double 


VENDI TOR nominis tenetur preſtare debitum ſubeſſe, non 
vero debitorem locupletem eſſe, 225. 


' manner as Tutors and Curators for intromiffion and Mail in Houſes, 88, 629: The Authors Opinion 


Omiſſion, 46, 47. that 2s to Violent rrofits, the Purſuer ſhould have 
FaRors tor Tutors exoner not the Tutor, both = his Oath in litem, 629: Summons for Violent Pro- 
being lyable to the Pupil, 47. fits, 629. 
Co-tutors are lyab'e in ſolidum, $0: Some Caſes - Is : 
excepted, 50. Theſe ſurviving, way at atter the VIRGINITATIS Szgna, 5, 712. 
others Death, unleſs they be nominat jointly, 47. TP EITRSS. 
Tutors have the cuſtody of the Pupils perſon, un- VIS ET METUS, 75: Deeds Extorted: by Force or 
le they be immediatly to ſucceed him, 47. Fear are null, 75: The ſeveral Qualities that muſt 
How Rights taken by Tutors or Faftors to them- = concur to make Vis & Meru relevant, 76: Vide 
ſelves of the Yupils Means accreſs to the Pupil, 43, Impriſonment. Attions oh Vis elided by Ratifica- 
"Tutors have no Aion againſt their Pupils durin tion on Oath, 76, 144 How farit is compe- 
the Titory,48: Nor then ante redditas rationes, 5 a tent by Exception, 681: Vis &+ Mets whether re- 


In ſome Caſes thy may, if the Pupil have other levant againſt publick Tranſa@ions, Oc. 144: Vide 
Tutors, 48: Aflgnations granted by Tutors of Cauſe Onerous, Oath, Keverentia Maritalts, 


ir Pupils Means, are not effefual ante reddir , _ | * 
_— : | Utiſſtation of the Ground by Ocular InſpeRion,{ 585, 
The Hudband is Thtor and Curator to his Wife; . RTE 2 Pe ie ER: 4 
during her Minority,29. ” Uitious Fneromiſſichi is elided by the Defundts 
Suſpett and Malveripg Tutors may be removed, h 


dying 


—_—::.:; 
dying at the Horn, his Eſcheat being both Gifted and 
Declared before Intentiag of the Cauſe, 486, 520: 
unleſs the Gitt be ſimulat, $20: Vitious Intromitli- 
on 15 extended againſt all Intromettors, Strangers, 
and others,z18: Who are all lyable in jolidum, 513: 
Whether the Defender, may except againſt the Yur- 
ſucr of this Aion, as being likewiſe a Vittons Intro- 
mettor, $19: How Vitious Intromiſfion is purged? 
519: The Purſuer needs not condeſcend, but Lybel 
Intromiſſion in general, 519: Vitious Intromiſficn 
is mainly competent to be purſued by Creditors, 109: 
In what Caſes, and how by Legatars, 515: Viticus 
'Intromiffion muſt be univerſal, and how that is to 
be underſtood? $519: It is excluded, it an Exccu- 
tor be Confirmed before Citation, though aiter In- 
tromiſſion, 5159: Whether Confirmation of Execu- 
tors-creditors be tufficient, $19: it is elided in 
ſome Caſes by Confirmation, even after Citation, 
$19: The "efence of © onfirmation.is clided by a Re- 
ply ot Super-intromifſion, 515: Vittous Intromiſſi- 
on is excluded by any Colourable Title, $20: How 
far it is taken away by the Intromettors death, 520: 
And how far by acquiring bon fide? $20. 


U 


UMval Rights, 194, 605. 


ULTIMUS HARES, 427: InCaſcofan Ultimas Heres, 
Creditors may Adjudge Lands and ”onfirm them- 
ſelves Execntors-creditors.in Moveables, 428: The 
King is Ultimwus Heres by his Prerogative, and not 
the Immediat Superior, 428: Any Heir of what 

ce ſoever, excludes the Vltimus Heres, 428: 
Declarator of Vltimus Heres, 428, 592. 


Uitroneous or Officious WitneTes, what, 
not? 695, 655. 


Union of Lands, by whom it is conſtitute, 221: The 
. Effe& of Union and Ere@ton, 201. ' 


UWnlatw. Such as arc not. worth the Kings Unlaw, how 
rcj<cted from being Witneiſes, 695. 


Uſance in Bills of Exchange, 104. Vide Bills. 
Ute a $ervitude, 273. 


Ulucapion, 353. 
Uſufrug, 273» 


Uſurp. Uſurary Tacks in Wadſets after Redemption, 
331: Uſurary Contracts, 131: ide Annualrent, 
Society, Reverſion. 


UWterin Children come in pari paſiu to their Defunct 
MNothzrs ſhare of the Husbands Moveables , with 
Children procreat betwixt her and that Husband 
whoſe Moveables they are, 506. 

-UTI POSSIDETIS Interdi#um, 620. 


W 


mtadſets, 327: How they differ from *ale of Lands 
under Reverfion, 122: Wadfſcts proper and 1mpro- 
© per, 331. 05 ſeq. How Inhibition extends ro Wad- 
; (oc. 743: Premonition to. receive Money for 
Redemption of Wadfets, 333, $55: Redemption of 
Wadſets, 333: Tacks in Wadſets after,Redempti- 
on become valid, 315, 331:. Vide Reverſion. Re- 
© nunciation of VVadſets and Grants of Redemption, 
332. They ſhould be Regiſtrat, 332: Requiſition 


and what 


WA 


by the Wadſctter, 333: Terces of Wadſcts how 
they continue aftcr Redemption, 280, ' 


Wiatch-goods, 419: They muſt he proclaimed, 61, 
and 1: not fought after, they become the Yublicks, 
61,153: Otherwiſe to meddle with them ls Theft,51. 


Wakcning. Summons of Wakening, in what Cafes 
needtul, 541, 633. AAtons of Transferring atid 
Wakening, 633: There is no need of Waken) 


where the Summons 1;es over by the Rolls falling 


behind, 638: Nor doconcluded Cauſes need Wake- 
ning, 638, 


Wand of Peace, and it's uſe, 725. 


Ward. It is the moſt proper Feuda! Right,212,Where 
a tolding 1s unclear, it is conſtrued to be Ward, 
210, 

Ward and Non-entry are granted in Exchequer 
by diſtin& Gitts, 256. Wardatars not lyable to 
any of the Vailals Debts or Annualrents,though juſtly 
It might be otherwiſe, 255. Wardatars &c. tte 
lyable for the Heirs Aliment, 255, $79, Vide Taxt- 
ward, Aliment. Ward-holdings, 212, The Heir 
cannot enter till Majority, if Male, or till fourteew 
years of Age it a Female, 253, 272, 252. How far 
Ward-lands may be Feued, 212, 213, 254, 245. 
Ward of old reached the cuſtody of the Yerſon, but 
our later Cuſtom prefers the Tutor, 48, 254. Nor 
gives it the Superior any preference as to the Vaſſals 
Tutory, 254. Ward how exciuded by Appryling, 


392, 255. Marriage of Ward-vaiſals, 257. Vide 
Marriage. Tacks Sleep during the Ward and Nog- 
entry of the Setter, 320. Difference betwixt Gaas 
ſirmations granted by the King, and theſe gratfed 


by other Superiors as to Ward, 254. Diſpenſatic ' 


for entering Heir to Ward-lands before Majorit 


may be granted by any Super1or, 472: But thi [ 


exclude not the benefit of the Ward, 472. Marthye 
ſet by the Vaſſal, when valid againſt the Wardarap, 
256, Servitudes when effeRual againſt Wardatars, 
256. Vide Recognition, Superior, 


Warding. AQts of Warding, 722. 
Warning not needful againſt Intruders or Ejc{ers, 


87: Nor generally agaiaſt Vitious, Violent, 0 
Clandeſtine Poſlefſors, 624, Precepts of Warnin 


322. They need only be on Fourty Days, \ thoug 
the Party be out of the Kingdom, yet TIDES 
of Removing thereon, muſt in that caſe be on \Sixt 
Days, 621, Preſcription of Warning is in Thr 
Years, 623. Cottars need no particular Wartjp 
when the Tennant is Warned, 624. Vide Remg 
ving. Inhibition, 


Marrandice,, 125. The ſeveral kinds of Warrandice 
223. Its effets,223. Some Doudts thereaient, 22, 
It Freſcrives not from the Date of the Obligation 


but from the . time of Diſtreis, 335. Warrandicg/: 


granted by the King, in what caſcs efettual, 197]: - 


226, 642. Ordinarly it imports but Protzaion by 
Law, 642. Vide King, Woarrandice by Churc 
men, whether effe&ual againſt their Succeffors fi 
Ofice, 226. Baſe Infeftments of Lands jn Warraf 
dice, 209, 646. Abſolute Warrandice Implyed 1 
fale, 128. No Warrandice is expreſt in tlie Jpdi- 
cial ſale ot Bzakrupts Lands by Roup, 745. What 
Warrandice .is there implyed, 751. . Inhjbitign 
on obligments of Warrandice, 58. Vide Bviti- 
ON. 


Uatergang, 287. 


Watering, 287: fo 


Ways and Paſſages, how comm, Td&4* Kings high- 
way, 287: Purprufion theEon, 348:. 'Grafi and 
Fruits on high-ways, 155: Scrvitude of Ways and 


Patlages, 


© 
SA oy aA mc ca .. i. :}L 


WI | 
Paiſages, - how conſtitute , 283: UViſtinction of 
Ways, 285: Ways publick and private, 287: 


 4awus, Via, Iter, 288: 


Witneſſes. A mans general denying to have been a 


Witneſs, imports but non memin!, 203: In what 
caſes Witneiles are admitted to prove Fraud, 79, 
$509: When admitted to prove promites, 92,693: 
Khey are not ad:nitred in caſes where Writ may, 
and uſes to be interpoſed, 634, 693: Or where 1t 
is agreed to be adhibite, 693: How they are ad- 
mitted tor proving the Tenor of Writs loſt, 635: 
Witneſſes received, that their Teſtimonies may ly 
in retentis, 685: Witneſſes in the Kings Charters, 
197: Witneiles examined ad Rimandam veritatem, 
550: Witnefles ſometimes admitted, though nor 
cited, 655: Witneſſes emergent, how tar recetv- 
able, 685. | ; 
Commiſſions to examine Witneſſes, 635. 
Diligence by Horning againſt Witnefſes, needs 
not be Regiſlrat, 685: Nor does it infer Eſcheat, 
686, 724:  Witnetſes in the firſt diligence dying, 
'or going out of the Countrey, diligence will be 
<granted againſt others, 715, 636: But a new Term 
or Caption againſt theſe will not be granted, 686: 
Except it be indirectly, 716: Witneſſes in ſolemn 
Inſtruments muſt Sub{cribe, 688: . Teſtimonies of 
Witneſſes taken in one Proceſs, do not regularly 
prove in another, 689: Yet in ſome caſes they 
may, 689: Probation by Witneſſes, 692: Wit- 
nefics ſhould be ſolemnly and judicially (worn, 693: 
Who are Inhabile Witneſſes, 694: Husband and 
Wite, Parents and Children, arc commonly Irha- 
bile Witneſſes, 694: Intereſt in the Cauſe 1s a good 
Objection againſt a Witneſs, but not that fover Con- 
fimilem cauſam, 695: Grounds of objection againſt 
Witneſſes, where there is no penuria, 695: As if 
they be prompted and inſtructed jn what terms to 


Edepone, 695: Women are rejected from. being 


Witnefſes in Cauſes meerly Civil, unleſs they be 
necefſary Witnefles, 696: How Witneſſes are ci- 
ted, 696: Witneiſes omni exceptione Majores, 696, 
697: Witneiles received cum not4, 698: _.. 

The Ordinar cannot adviſe Depoſitions of Wit- 
nefſes, though they bear notbing but nih1il norunt, 
716: The order of adviſing the Teſtimonies of 
Witnefles, 718: Rules for advifing- inconfiſtent 
Writs or Teſtimonies, 718, 719. When conſent 
will be inferred from a F#arties ge only as 
Witneſs, 96: Inqueſts are partly Witnefles, and 
_ Judgcs, 4569: Legacies within 100 |:h: may 

proven by Witneſſes, 504: 

Pnblication of the Teſtimonies of Witneſſes, 


'© 546, 547, 697, 700, 717, 718. 


lice] -Wibes. Urxor ſequitur * domicilium wiri, 28: Waves 


Liferents belong not to the Husband Fure Mariti,31: 
(Though the contrair be infinuat,q13:) Wives may 
Teſt withcut their Husbands conſent, 504: Their 


+. Immunities from Horning,Caption,CFc: 36: Regu- 


larly a Witecs Eſcheat or Liferent falis not on any 
Horning executeagainſt her during the Marriage,29: 
Yet in ſome caſes it doth, 29: A Wife cannot charge 


\ Or purſue without her Husbands concurſe, 29: 


\ Some ſpecial caſes excepted, 3o: Nor can ſhe or- 
dinarly purſue or charge her Husband, 3o, $98: 
ut in a few caſes, 3o, 598: Vide Inhibition. A 
ifes obligation after Contract and Marriage, how 
null, 30, 31, 96: What was formerly their 
privledge, for implement of their Contracts of Mar- 
riagh, 36, 123. 630: If the Wite predeceaſe, her 
Execators have the half or third of the Husbands 
Moveayles, 37: The Wifes Mournings after the 
Husbands death wurdens his Executors,29: Husband 
and Wife, > Children are Inhabile Wit- 


nefſes, 694: A Nm canvuot Interdict himſelf to his 
Wiſe, 55: Prepoga negviiis, 3o, 32: Reverentia 


| Sa. - 
maritalis in Wives, and whence Inferred, 77, 678: 
Relicts part of Movables, 439. 506: ' Vide Bonds, 
Baſtardy. The Wifes Paraphernalia, or Habiliments 
and Ornements, fall not under the Fus Mariti, 29, 
31, 36+ Yet if ſhe Survive, ſhe hath a Share of the 
Husbands, 36: 


Women, Vide Witneſſes: 


Wood and Coal, 239: - How far Liferenters, Warda- 
tars, Cc: have Right thereto, 239, 254: Sylva ce- 
dua, 239: Action competent to the Fiar againſt Cut- 
ters of Wood, 608: | 


Mozds, How Obligator, 92, 93: Omnne verbum de ore 
fideli cadit in debitum, 93: Verba ſunt Interpretandsa 
contra proferentem qui potuit ſibi clarius legem dixiſſe, 
vel mentem apertius Explicaſſe, how far it holds, 691: 


Wreck-goods, 419: They become Eſcheat as Pub- 
lick, 61: Which ought not to exclude the Owner, 
if he can be known,417,418:In what caſes this holds, 
w Our Law in this caſe as to Strangers, 164: 
Vide Contribution, Lex Rhoda. 


Wiziters and Obſervers of our Cuſtoms and Deciſions, 
192: 


Wiziters Name and Defignation, 690: VYriters or 
Clerks to the Signet, 523. Vide Clerks. y are 
Inſtitute as a part of the Colledge of Juſtice, $571, 
558. How far they muſt keep the old Stile, $558. 


Witre. Probation by VVrit, 686. VVrit compre- 
hends both Chirographum and Typographum , 686. 
VVrits ſhcu!d be read at the subſcribing,79. Agree- 
ments requiring VVrit, may be Reſjied from, if 
VVrit be not Interpoſed, 21, 93." VVrit necefſarin 
Infeftments, 195. The Antient and Modern way of 
Atteſting VVrits, 686,687. Privat & Publick VVrit, 
687: VVrits vitiat in Subſtantialibus not Probative, 
689." VVhat theſe Subſtantialia are, 5go, . Grounds 
of Suſpicion againſt VVrits,689: & ſeq. How \ Vrits 
are tobe Interpret, 691, Writ cannot ordinarly be 
taken away by VVitreſſes, 549, 754- Yet in ſome 
caſes ex nobilt officio it may, $50, 635, 754-. Rules 
for Adviſing Inconfiſtent V Vrits or Tellumonies, 
718, 719. How far Fartics whoſe VVrits 'are de- 
ſtroyed may be cognoſced Heretable Poſſeiſors of 
Lands, 195, 709. Delivery of VVrits; Vide Deli- 
livery. Regiſtration of VVrits, Vide Regiſtration. 
How the Law of Forraign Nations, where VVYrits are 
made,Regulats the manner of Probation with us, 11, 
504. Legacies within 100 lib, may be left by VV 
without VVrit, 503. How Servitudes are {aid to be 
Conſtitute without VVrit, 283. 


Wong has no VVarrand, $32. | | 

Wzongous JImpziſonment. Vide Impriſonment. 

W;ongous Jntromiſſion. 4Rions of Spuilzie and 
VVrongous Ititromiſſion,630. How they differ, 631, 
VVrongous Intzomiſſion does not neceſſarly. Imply 


that the Entry to Poflefion was by VYrong, 631+ 
Exceptions againſt it, 632, 


Zajres and Cruives, 236. 
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"CA HE former Edition of theſe Inſtitutions being long ago wholly Sold 
= ] off, and pat being defirous bf a rr Ion 


AT; 


ing i Second, I did allow the Printer to 

expede che ſame, Andbecauſethere are ſevera[ Alterations and Addi- 

tions in this,tlize were nor an the former Edition, I though fir eo give 

the Reader CO ther of.” " _=—_ , | i | Abg : fas mY 
' "FirF , The former Edicion was Printed when I was Abſent, and & 

Printer had not ptoyided 2 Skilfol Corre br whercy ve eſcapes\in the Im« 

preffion Lecatried "20s ſome pare of 'Senrences in the C6py were left ours 

| and many of the Citations being in Figures in the Copy, were wrong Printedyſo 

| thar they could not — ound ; did therefore Reviſe them, agd Core 

—_ Mars: Cn EE 6 _ _ ca ms F gs 

Secondly, The former Edition was ColleRed by me in many years,and defign- 

fi tart nom te Deciions rv ofgeſ- 

[might the wore Clear od determine 

tt ſtice. And torhat end I made_ 1ndexes of all 

the Deciſions, whic had ben eb(<ved yy mea of the r 
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exteſt Reputation, and | 
deciſions, were before:theſe 4 
uſtoms, and that there were 
not Authentick Copies of theſe old ColleRionsz I thought fic, in this Edition, 
only to relate to the later and moreauthentick and uſeful Colleccions. 

Thirdly, Ia the former Edition I deſigned the Treatiſe to be divided into 
Three Parts, as being moſt congruous to the Subject matter of F#ri-predence, ; 
The Firf Part being concerning the Con/#1tution of Original Rights : The Se- 4 FM 
cond concerning the Traz/»iſſion of theſe Original Righes, amongft the' Liviog 
and from the Dead: The Third concerning the Cognition and Execution of 
. } all theſe Rights, Yet finding it would be acceptable to divide the In- 
ſtitutionsof our Law into Four Books, as the Inſtitutions of the Civil Law are di- 
vided, and eſpecially becauſe there 15 a more eminent diftiaction in our Law be- 
twixt Heretable Rights of the Ground, and Moveable Rights; I have divided 
this Edition into Four Faris, The Firft being of Original Perſonal Rights « The 
Sezond of Original Real Rights : Tht Third of the Eonveyance of both : And 
the Fourth of the Cognition and Execution of the whole, 
| Fourthly, In the former Edition, I made the Titles as comprehenſive as 1 
| could, that Congenerous Matrers might be handled in the ſame Titles s And 

therefore the whole Treatiſe was contained in 31 Titles : Bur now I have dis 
vided the long Titles in rhe Firſt Book,and pur them under more ſpecial Titles, 
and bave divided che Paragraphs, and joyoed them with the ſeveral Titles ac- 

cordingly, Ds TOE 
| F;jthly, 


Eifthly, In the former Edition, I made no other I»dex than the Titles, an) 
Summaries of the whole Paragraphs thereof printed together, which mighe hay. 
gone far towards Sacisfaion, when the Mechod was ſo Natural: But now th 
laſt Part being added, the Titles whereof are ſhort, and needed no Summarig 
of Paragraphs; I have nor Re-printed the Paragraphs of the former Parts roge 
ther, bur at the ſeveral 7i#/es : And there is allo an Alphaberice! Index of th 
whole added, 

7a all which, there is no material change from what was in the firſt Editio. 
2s things then ſtood z So that ic will ſtill be uſetul, and the Titles may be cited, e: 
rher by thator this Edition: Though indeed this Edition be ina great part Ney 
by Occafion of new Statutes of Par/iament, Afts of Sederunt and Deciſions fint 
the Treatiſe was written, And by an Entire Addition of the Fewr1b Part,whic 
was Reſolved and Zxpicſt to be added; Andyetir is ſtill the ſame Treatile, an 
therefore T thought it not proper to give it a New Dedication, 

I have been very ſparing to expreſs my own Opinion, in dubious Caſes « 
Law not determined by our Cuftomes or Statutes, but have rather Congehe« 
' what the Lords have done, than what my Opinion would have been in the# 
Caſes when they were tree, But Thave uled more treedom, in opening th 
Fountains of Law and Juſtice, and the DeduRions theace ariſing, by the La 
and Light of Nature and of Reaſon, which is the general Rule ot Juſtice t 
the whole world: And the Law andCuſtoms of Nations, whither common or pecy 
" liar, ſhould do no more, bur clear and aſcertain that general Lawof Mankind, by de 
ſcribing the Forms, Orders & Fxpedietits, for making it effeQual, Andaltering th 
-Courſe thereof in things which G O D Almighty hath lett in the power of ma 
which by theirContraRs or Statutes they may diſpoſe of,as they ſee convenient 

1 have omitted no material Decifion of the Lords that 1 found, eſpeci 
ally where they were contrary, and ſeemed to. be inconſiſtent, that Judge 
might not be Over-culed by adduciog ſome Decifions, where others about th 
ſame time were oppoſite : But [ have made uſe of tew Decifions im the laſt Part 
which doth more concern the Form than the Matter of Juſtice, And Thave truj 
related what were the Forws, when 7 came tobe a Member of the Colledge « 
Fuſtice, and what Improvement thereof hath been made by Alterations ant 
Additions, as Experience ſhewed to be requiſite, 1 
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INDEX OF THE TITLES 


Contained in the following Inſtitutions, 


Vn 6 TS er W_— 


LIB. L 


1.4 * Omen Principles of Law, Pag.1, 


3, Liberty and Servitude, 17 
3, Obligations General. 20 
4, Conjugal Obligations, 23 
5, Obligations between Paremts and Chil- 

den, 37 


6, Obligations between Tutors and Cy- 
rators, and their Pupils and Mino's, 
between Per{ons Interdifted, and 


their Interdictors. 43 
T7. Reſtitution. 60 
g, Recompence or Remuneration, G67. 


9, *eperation, where of Deltnquence, 
41d Damnazes thence ariſing, 71 
0b ications Conventional, by Pro- 
« miſe, Paition and Contrath, g0 
Loan, or Mutuum & Commoda- 
tum, where of Bills of Exchange, 
IO 

Mandat, or Commiſiion, where of 
Truſt, &Cc, 1083 
Cuſtody, or Depoſttum, where alſs 
of Pledze and Hypotheca'ton, 116 
Perma'a!i9% and Sale, or Emption 
and Venaition, I24 
15. Location and Conduttten, where of 
Annualrem end ltfary. 129 
Sofjery, where of Co-Partnery, 134 
CA cceſiory Obligations , where of 
Tranſaftion,Caution, Oaths and os 
ther Aceeſſories, 137 
Liber ation from Obligations, 149 


—_y 


- EE. I, 

I, Re Real 81 Dominion where 
of Community, Poſſeſſion an4 
Property, 159 

2, Repriſals, where of Prizes, &c, 178 

3. Infeftments of Property, where of 

Charters, Sealins, Reſignations, 
Confirmations, &c. 190 
4, Superiority and its Caſualities, where 


of Nom-emtry, Relief, Compoſitions 

for Entries, Ward, LH ar71476, 
Liferent- Eſcheat, &C, 241 
5. Infeftments of Annualrent, nhere of 
Pojnatng of the Ground and of Feme 
ſftons, , 267 

6, Lifeemr- 'nfeftments, where of Cone 
Junct. fees, Tercer, and Liferents. 

by the Cenrtefie of Seonland, '273 

7+ Servitudes Real, where of Attas, Iter 
. &Vit,Panrage, Thirlage, &c,283 

8, Teinds, where of Benefiscs, Stipends; 
Preſenration,C oll.tiox, »# :1Htiom, 
Taiks, Anais and Pationage. 295 

9, Tacks where of Rentals, tadit Reloca- 
110m, an Removing, 31 

FO. Wadſets, where of Reverfion, Re- 
greſs, and Redemption. 327 

11, Extind:on of Infeftments. where bf 
Reſignationad Remanentiam, Re- 
cognition, Diſclamation, Purpreſture 

+ other Feudal Delinquens es,3;8 

12. Preſcription, where of Uſucapion, 
long & ſhot Preſcriptions, &c, 352 


L186. LES 


I; Sftenations, where f Avreſt- 
ments, and Adtions for mak«- 

ing Forth- coming. 63 

2+ Diſpoſitions, where x refonFiews 
in Favorem, (Appriſings and Ads 
j#dications of Real! Rights, &c, 379 
3, Confiſcation, where of 3 inole-eſchert, 
L:iflrrems elcheat $ hit -act Wiithe 
feeds, Trenſure. Forefawiiure, Ras 
ſfaray, and LaA- heir, 407 

4, Swcceſiion by the Civil! and Feudal 
L aw and our 1 aw, where of Death- 

bed, Anaus Deliberandi, and Kinds 

of Heirs in Scotland, 429 


m_— 


5, Heirs, where of Apparent Airs, Heits 


Nate, Heirs Portioners Heirs of Con- 
y) qu eff , 


136 Iflitutions of the Law of Scotland, Lib,1 Ti 


arevery frequett a nd exa& upon Commiſſions of Bankrupt, $0 a Wite is kendy Rigk 
the Terce ot her Husbands Lands by a Bricff out of the Chancellary, o! whichj, Lt 
fra, Title Liferents, $. 12. Buc this being fo great a Rerardment upon the ty 6 
nagement of the Afairs of Society by conſent, it looſeth the Fraternity am 
the Parrners,-and is ſure to loſe the pleaſure and readily the profit of all: Ay 
therefore the Rowans did upon good grounds annul and diſown all Pactions, whey, the | 
by Society did continue beyond the life and pleaſure of any of the Partners, EXCey 
in ſome few caſes, /. 63. in fine ff. h.t. 1. 77. $. 20. de Legat. 2+ 1,14. El. 70. } — 
5- Society by Conſent then is finiſhed. Firi#, When the Matter whereupon; 
is Contraſed is extinR, 5. 6, I»ſ#, b.t, Secondly,By the Death or Incapacity of, 
ny ofthe Partners to A& inthe Society; for it being one individual Contrag 
the whole,and not as many Contracts as Partners,it is)ike a Sheaf of Arrows bouy 
together with one ty, out of which, if one be pulled, the reſt will fall out, ar 


the perſonal humor of the Partners is ſochoſen, that it is not ſuppoſed to be conf 1 C 
municat to their Heirs or Affignays, unleſs by Cuſtom or Paction the contrairy} > 7 
provided, which no doubt is conſiſtent with, though not conſequent from the wy} 3 - 
ture of Society,$. 4. & ſeq» Joſt. hoc. tit. 1.4.4-1. . 59.1. 63.4. wt. l. 65.4.9, { ; - 
cod, Thirdh, It is moſt conſonant to the nature of Society to be diſſolved at th} ; c 
option and pleaſure of any ofthe Partners,it being very contrair thereto, and mud} + E 
impeding of the ends of it, that any ſhould be continued a Partner againſt his owþ 8 C 
wil 3 and therefore ordinarly, not only the expreſs Renunciation of the Sociem 9 © 
but any Contracting or Acting iepaiatly in ibs marrer of the Society difſolyerh «L 


yet propter bonaw fidew,, whatſoever is done with, or by he Socic(y , bel. re « 
Didolution thereof be known, is valid 3 but this Diſſolution at pleaſure may k __— 
altered by Cuſtom, or conſent of Partics, d. $, 4. I»ftit. b. t, And toſum upal} * 
in Society proportionable equality is eſſential and inſeparable, and all the othe 
Specialities are congruous and, convenient, and thezefore underſtood, it by (+ 
tom or Conſent it be not otherways ordered, $. 1..1rtis. b, t; 

6, The ſame queſtion is incident bere, that before hath been touched concen 
ing Mandats, when one or more of the Parties Act inthe matter of the Society tine 
whether thereby the whole Society be obliged by the Obligations oftheſe > Whe# hath 
ther Obligations made to theſe, conſtitute the Society Creditor > Or whetha} |y «| 
RealR ights acquired by theſe, are ipſofa#o, common tothe Sociery 2 Or if thai} 15 he 
be but an Obligation upon the AQors to communicat, the Property alwaysnÞ [and 
maining inthe AQors, till they cffecually communicat 3 the reſolution of this sf price 
ing the ſame with that in Mandats, we refer you thuher, and fay only this ings war. 
neral, that when theſe Parties only AR in name of the Society, and by its exprd? ta 
Warrand, or by what they have been accuſtomed to do,in fo far they arenotov!: +» 
ly Partners , but Mandatars, and it hath the ſame effeQ, as if the Society had a mof 
ed it ſelf 3 but when they a@ not ſo, there doth only ariſe an obligement upa 61 
thePartners actors to:communicat,in the mean time the property remaineth int lai 
Acors: And if Tranſmitted to others before this Communication, the Sociey. con 
will be thereby excluded, but the Actors will remain obliged for Reparation ul whi 
the Damnage and Intereſt of the Society.z and this will hold, though things" 
bought or acquired by the common Money of the Society ; but all the natural - I 
_ birth, fruits and profit of the Society, is of itſelf, and inſtantly commonty | 

e SOCIELY-. , | 

7. "ox wh arelyable each to other, for ſuchDiligence as men do ordinarly uf} the} 
or the Partners themſelves uſe in their own Aﬀairs; for this Contra being uv} aRie 
dergone for the mutual good of the parties, the Diligence keepeth the ggiddk:} di 
way betwixt exa&t Diligence and ſupine. Negligence ; but none of them are |y} But 
able for what isloſt by force or accident, without their fault, $, alt, Inft.b. ti. | 've 

8. Society hath as many Diviſions, as it hath various and multiform Mat | Rig! 
ter in which it may be Contracted; but that which is moſt noticed in Law is, that Cain 
ſome Societies are common & general, whereby parties communicat all their Goods 

| Right 
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ohrs and Intereſts, communicable, which the Greeks call zonorer; 1nſti8, pr, 
;, 7, others are particular of one or more of theſe, 1,52, $.5. f. rod, upon the 
Fr there are many Queſtions ariſing, as how far the Partners.may gitr, or educae 
i 'ovide their Children,ſo as that the reſt are obliged,or underſtood to concur : 
Zur uch Societies being altogether unaccuſtomed here, it ſhall be vain to debate 
the Properties of chem, bur proceed to Acceſſ#ry Obligations, 


| —— 


aL_— 


TITLE XVII 


| Acceſſozy Obltgations, where, of Tranſaction, Caution, 


aths, and other Accelloztes, 


Contralls Mediat and Immediat. 11 When the Cautioners are lyable, and the 
Tranſaftion. Principal not. _ 
Kinds of Cawtioners. 12 Cautioners, when lyable in folidatn. 
Cantigners how far lyable. 13 Relief of Cantioners. 
Cautioners for Execntorse 14 Efehs of promiſſary Oaths. 
Cantioners for Tutors and Curators. 15 Delay: 
Cavtioners for the Faftors in Campbire, 16 Intereſt» | 
Cautioners for loofing Arrefiments. 17 Profites, Fruits and Acceſſionss 
Cantioners bow lyable by the Oath of the 18 Timeof 
Principals, ly Place of Performance, 


* 18 Coationcrt 45 Law will, judicio fifti, Eco 20 Manner of 


the Matter; there are other diſtinRtions of them from their Adjunas 
or Circumſtances, which this is the chiet, that Contracts may be ce- 
lebrate, either Immediatly or Mediatly by the interpoficion of other 
perſons, as Mandatars, or Commiſſioners , concerning which it hath been ſhowen 


'o T' ESE being the ſeveral kinds of PaQions and ContraGs arifin fade 


| before, -chac as there is a Contra betwixt the Mandant and Mandatar, ſo oft- 


times there is a Contra ingaged betwixe the Mandant and a third parey, who 
hath aRed with the Mandarar accbrding to his Warrand z in which caſe ordinare 


tak |y there is no Contra or Obligment berwixt the Mandatar and the third party 


25 he who buyes Land in name, and to the uſe of another by his Warrand, the 
Lands are acquired to him who gave the Watrand, and he is obliged to pay the 


price to theSeller, but not to his Mandartar, ſo the Seller is obliged to deliver and 


marrand him, and not the Mandatar. Buc to all manner of Promiſes and Con- 


* trads, TranſaRtions, Caution, and Oaths may be interpoſed, 


2. Tranſation may be interpoſed in the matter of all Contras, and it is a 


: moſtimporrang Contra, whereby all Pleas and Controverſies may be prevented, 
- Oteminated, for thereby all Parties TranſaQing,' quir ſome part of whar they 
it: Chain, to redeem the vexation and uncertain event of Pleas, Ir is therefore the 
: common Intereſt, char TranſaRions ſhonld be firmly and inviolably obſerveg, 
+ Which both by the Rowen Law and our Cuſtoms, hath been held as ſacred, and 
&? neceſſar for mens quiet and peace, 


It muſt therefore be accuratly conſidered what a TranſaQion is,and what are the 


| Decefſar requiſices therero : The word Tranſaction is varioufly taken, fo the 


adminiſtration of any Aﬀair is commonly called a TranſaQion, and particularly 
the publick TranſaRions ; and 1n other caſes, even where the name of Trant- 
aQion uſed, there is no TranſaQion in the Senſe here propoſed, for it is ver 
dimer in any Contract to ſay, 1s  TranſaFed, Agreed, and finally Contratted: 
Bur 2 proper Tranſation muſt imply the doubttul even of a Plea, and there. 
tore when'Parties commune, and come to ah agreement, by clearing the point of 
Righe in their Claims, on either ſide, though either Party paſs from much they 
claimed, there is no TranſaRioh,albeit thereby the vexation of a Plea be ſhunned - 
» 2 For 
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For it is more the uncertain event than the trouble of Legal Proceſs that mh} nat 
2 TranſaQion ; and therefore when a real TranſaRion is meaned, it is fitteg,} wh 
expreſs it in clear terms, that in the differences amongſt Parties in ſuch Po} ca 
that are, or may be'controverted, both Parties acknowledge that the mary} is r 
dubjous,and the event is uncertain; and therefere either Party remits their Clin} abl 
and come to a middle Agreement, wherein it-is not neceſfar that either Party,} 
mirequally, nor will an inconfiderable Abatement infer Tranſaction, or the quf ſect 
ting of Penalties, Though conſiderable ; yer though the expreſs cerms of Ty till 
ſaRion be not uſed, or the deſcending from Mutual Claims, there may be ag# cip: 
TranſaRion, as when Parties during the dependance of Proceſſes come to auf Ze 
giving and raking leſs than they pleaded, otherways ſuch an Agreement jy whe 
Tranſa&tion, Fen, 10, 1673» Ramſay contra Fobertſon, cher 
And if the Matter be the evidence ground of a dubious Plea, whether it be} 5 
the uncertainty how the Judges will decermine, or the uncertainty what effe&t} beo 
Execution may have, and even after Decreets 5» foro contradittorio, if there} cont 
main doubtfulneſs, and uncertain event, there may be place for TranſaQion, j corr 
where there is doubtfulneſs of Informality or Nullity, whereby Decreets my are} 
laid open, and all the Interlocutors and Probations may be altered ; or wig {eve 
theſe things that were nor competent during that Decreet, may come to becy} tion 
perent afrer, or new Matter may occur, without frand or concealment ro mij 1yab 
delay, 1, 32. Cod. de tranſationibas, man 
A Bond granted for a Sum in a Decreet, and Caption thereon was found Exe 
TranſaQion without Abatement, and fo the Decreet and Bond were found exec 
ducable, Fuly 3, 1668, Row contra Houflown, Nor was giving a Bond tori} thou 
 compts without Abatement found a TranſaQtion, Fes, 18, 1680, Burnet cu cont 
Ewing, And albeir ic be much controverted,. whether ſolemn and formal I ſupe 
Creets can be altered ex inſtruments de nove repertss, yet it is generally held, i diſct 
_ Tranſa&ions are not ranſaRed thereby, /, 19, Cod, de tranſatFionibus, Neihh not 
Is TranſaRion convelled upon ſuch grounds of Force or Fear, as would conyiþ fot 
.ther Contracs, but ſuch Fear as imports imminent hazard of Deaths or Tory cont 
1.13, codem, whereunto the DoRors add ſome other caſes, as the imminent vabli 
of the ruige of Mens Forrunes and Eſtates, yea it muſt be a fear imminenta#: tion 
. time of the Agreement, for no preceeding fear will be relevant if the occafin{ fity i 
ic. be paſt, Neither-doth Fraud or Circumvention diſſolve TranſaQions, i{if 2h 
/ bur in the Morives inducing the Agreement, unleſs it be a deception in then# ding 
ſubſtance of the AR, /. 22. Cod, codem. Neither will Error or Miſtake ins be P 
Matter ranſack TranſaQions, it the Error be about any circumſtantiat Qual? ſted 
- or Quantity, and not in the ſubſtance of the Matter, 4 
3, Caution or Surety is the Promiſe or Conttact of any, nor for himſelf, Py tion, 
for another z and therefore this being a gratuitous Ingagment, having no 6, 
valent cauſe onerous as to the Cautioner, it required a Stipulation among the 1. dece 
-n4ns to. make ir effectual, though it was ſometime by Mandat or Commiſia $40 
but now every Promiſe and Paction, according to the Law of Nature, being g an 


fectual, ir is valid withour Stipulation, 1 
Caution is interpoſed any way, by which the conſent is truely given, i; four 

it may be either by Mandat or!Commiſſion, when the Mandator giveth orde 
warrand to Contract with any other Party, to that Parties behove z: for thend| {nt 
Party is the principal Debitor, and the Mandator is Cautioner, or it may bt 163c 
taking on the Debt of another freely. This Cautioner in the Law is called  %iſcu 
promiſſor, but is more improperly a Cautioner, ſcing himſelf is principal, hai Te br 
but an obligation of releit as Mandatar, or Negotiator - But the moſt prope! ſpend 
 ordinary"Cautioner, is he who is obliged wich, and for the principal Debitor, ftru 
1s called ad-promiſſor, Of fide-juſſor, becauſe upon his Faith or Truſt the Cred they 


.contracteth, "Thele Cautionary Promiſes or Contracts are of the ſame kid 
; na 


| Tit. 17 


| matorewith theſe,of which we have now ſpoken, yet have they.ſomething peculiar, 
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which we ſhall ſhortly rouch,and which reſolve in cheſe Queſtions; F3rf, Whether 
caucioners are lyable and conveenable ſimply, or in ſo far as the principal Debito: 


F is not ſolvendo, Ol after diſcuſſing of him, Secondly, Whether Cautioners are Iy- 
| 1ble in ſolidurm, Or pro r4tas 


- As to the firſt, the nature and intent of Surety is, that the Creditor may be 
ſecure of his Debr ; and therefore Caurioners are not ordinarly decerned to pay 
till the Creditor afſign the Debt, and all Security they have for ic trom the Prin- 
cipal, it they have not a diſtinct intereſt to retain the Security, Fan, 10, 1665, 
Lefly contra Hay, Fuly10, 1666, Dam Margaret Hay contra Crafard of Kerſe, 
where the Lords refuſed to cauſe theCreditor aſſign againſt cheCo-cautioners, where 


| there was no Clauſe of Mucual Relief, but chat was implyed,though not expreſt. 


5, Cautioners cannot be purſued cill the principal Debicor be diſcuſt, unleſsic 


| beotherways Contracted or Provided by the Cuſtom or Law of the place : It was 
f contrary by the antient Roman Law, /, jure poſt, 5, C, de fidei-juſſ, which was 


corrected by the Auchentick Conſtirucion, CoP, 1, Tir, 4, With us Cautionetrs 


| are trequently bound for, and with the Principal, as full Debicors, conjuncely and 


ſeverally, and thereby ex paiFo, the Queſtion ceaſeth : Bur otherways the Cau- 


«} tioner is underſtood to be obliged for the principal Debitors performance,and o is 
# lyableonly ſabſidiarit after the Principal is diſcuſt,and ſpecially wheye the perfor- 


mance is a Truſt or Deed. proper to the Principal Creditor ; thus Cautionetrs for 


| Executors are only lyable after the Executors are diſcuſt, ac leaſt by Herning 
| execute, Had, Func 27, 1610, Scrogie contra Conſtable of Dundee The like, 
| though the txecutor was alledged ro be Bankrupt, Fly 24. 1662, Birsbane 
| contra Monterrch. But a Cautioner for an Executor was diſcerned with him, 


ſuperceeding execution againſt the Cautioner, till the Executor were firſt 


# diſcuſt, Dec, 2, 1662, Dowglas contra La. Ormiftoun, And Executors were 


not holden diſcuſt by Horning, cill- Poynding were efſayed, and ſearch made 
fot his Movables, though none was condeſcended on, Feb.12, 1623, Arnot 


# contra Abernechy. The like, that ſearch behoved to be made, both for Mos» 
nts vables and Lands, and they Appryzed, if any were and that Horning and Cap- 


a#- tion ſufficed not, Hope Executors, S:#4rt contra Fiſher, Bur there is no neceſ(- 


# fity in ciſcuſhng the Cautioner to call the Executor who was diſcuſt, Dec, 5,1623. 
if Rechead contra Ls Manderffon, So the Diligence for diſcuſſing muſt be accor- 


ding to the Eſtate of the Principal Debitor ; it he have Movables, they muſt 
be Poynded, it Lands, they muſt be Appryſed ,; if Debts, they muſt be Arre- 


ſted and made forth coming ; and if there is none of theſe ro be found, Diſcuſ- 
* fing by Horning and Caption is ſufficient, though he be not taken by the Cap- 


tion, | 
6, Cautioners for Curators are nor lyable till they be diſcuſt , yet they were 


- dtcemed for conſtituting the Debt, with this quality, that before execution a- 


anſ the Caurtioners, the Curators ſhould be diſcuſt in their Perſons,Goods and 
ans, Now, 20. 1627. Roock contra Corsbie, = | 
7. Cautioners tor FaQors, as for the Factors in Camphire to the Burrows, 


+ found notconveenable till the Fators were diſcuſt, Fuly 8, 1626, Smith contra 


and Cautioners for theſe Factors were not found lyable for the Goods 

ſent to a FaRtor, atter he was known to the Purſuer to be Banktupr, March 4. 
1630, Richie contra Paterſon. Cantioners in Suſpenſions are only lyable ater 
Giſcuffing the Suſpenders, and becauſe by the Tenor of their A@ or Bond, they 
ae bound to pay what ſhall be decerned againſt the Suſpender, if the Decreet (u- 
[pended be turned into a Libel, or if the reaſon of Sulpeoficy was relevant and 
nftruted, though it were elided by an anſwer emergent after the Suſpenſion, 
ae free, Sporſ, Suſpenſion, Weir contra Baillie, And becauſe of the Te- 
tor of the Bond, it the Suſpender die before he were diſcuſt, the Cantioner was 
tree, ſeing the Bond ot Caution bore, that the Cautioner ſhall pay what ſhall be 
S 2 decerned 
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decerned againſt the Suſpender : Yet by the Ac of Sederunt ano 1649, all Cay. | 


tioners were declared lyable, though the Suſpender died, it the Charge being 
transferred 2gainft his Heir or Executors, the Letters were found orderly proceeg. 
ed. which is in uſe whenſoever the Creditor infiſts on the ſuſpenced Decreer, ang 
obtains Sentence by Transterrence, A Cautioner in a Suſpenſion of a real Aiq 
of Poynding the Ground, was not found lyable to pay the Annualrent ſuſpended, 
but ro warrand it, Feb,18.1623. Blackburn contra Dryſdale, And a Cautiony 


in a Suſpenſion was found Iyable, though his Bond of Cautionry contained ; | 


Clauſe of Relief, which was not figned by theSuſpender, ſeing the Bond did ng 
oblige the Principal and the Cautioner to pertorm what ſhould be decerned, bt 
only the Cautioner to perform, and the Principal toreleive him, Fay, 6, 1681, 
Home contra Home, In which caſe, it was only found neceflary ro diſcuſs the $y. 
ſpender, and not the Cautioner, in the firſt Suſpenſion, 7bidem, | 

$, Cautioners for loofing of Arreſtments, are notCaurioners for thoſe in whoſe 
hands Arreſtments are made, but for the Debitor, whoſe Goods or Money ar 
Arreſted in lieu of theArreſtment, and yet they are no further lyable than in ſox 
as was in the hand of the perſon againſt whom the Arreſtment was uſed, who there. 
fore muſt be purſued before or with the Cautioner, that the Debt may be conſii. 
rute, Fuxe21, 1626, Lo, Balmerinoch contra L, Lechinvar, And it may becon. 
ſticute againſt the Cautioners by theOath of theſe in whole hands Arreſtment wz 
made, Feb, 20{ 1627. inter coſdem, Dp -” 

9. Cautioners are lyable according to the Oath of the principal Nebitor, which 
is a ſufficient Probacion againſt them,becauſe their Obligation being acceſſory, it 
lyable to the ſame Probatton with the Principal, as is clear from the caſe Jaſt in. 
ſtanced , but it is more dubious, whether the Cautioners run all other hazard with 
the Principal Debitor, wherein, though the Cautioner of an Executor was ng 
admitted to propone exhauſting, being proponed by the Executor himſelf, and 
he failing therein, March 4, 1623, Wood contra Executors of Ker, Yet it wy 
found, that where exhauſting was omitted by the Executor, it was admitted jy 
che Cautioner, being inſtantly verified, Fly 9. 1623. Arnot contra Executay 


of Hume and Maſterteuwn. And likewiſe, though the Principal intented Redu.| 
ction, was holden as confeſt by his Oath de calumnias, yet that was found nat 


to prejudge the Caurioner, or to exclude him from inſiſting, in proving thi 


ſame point, Fan. 22, 1629. L, Carberry contra Kells, W hence we may conf it 


clude, that Collufion or wilful Omifhon, or negligence of the Principal hinde 


reth not the Cautioner ; but if the Principal, proponing any reaſon of defence, 
uſed Probation by Witneſſes, which was not found to prove the ſame, it woulif 


| — _ 


not be again admitred to be proven by the Cautioner, with other Witneſſes, ye | 


a Cautioner was not ſecluded to prove a defence, wherein the Principal ſuccuw| 
bed, it not being intimate to the Cautioner, Dec. 11, 1673. E. Kinghory conti! 


E,Wintexs, But this was a Defence upon a Writ, not by Witneſſes, againſt tht - 


Principal finding Caution to be anſwerable ro what ſhould be decerned, 

10, Cavtioners uſe to be given before the Admiral,or other Courts, wher: 
the Defender is attached to be pur in priſon til] the Proceſs be difcuſt, and th! 
Decreet ſatisfied, which is ſometimes only j»«:cio fi#i, that the Party ſhall | 
pear at all the Dyets of Procels,for judicatum ſolvi,or both, to which Cautions} 
Law will, is equivalent, importing that the Detender ſhall do all thar Law 6 
quires in the preſent caſe, Fas, 31, 1633. Stevinſon contra Law, and Now, 16 
1636, Stuart contra Gedd, So though Advocation be obtained, the Cavutione 
as Law will muſt fiſt the Principal, when he produces the Advocation, who mil 
then remain in Ward, as he was before Caution was found, till the Cauſe be di} 
cuſt, as was found, Feb, 20, 1666. contra wMccylloch, The like found 
that a Cautioner judicio fi#s & judicatum folvi, was Liberat by putting the Pat) 
in Priſon, though not at the calling of the Cauſe, July 10, 1666, Thoni 
contra Brnnze. 


11. Caution} 


C 


Tit, 17s 
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11, Cautioners may be acceſſory to Obligations, though the Principal Debi- 
or be not Iyable by any vtatute or Cuſtom, it giving him a ſpecial priviledge, as 
vinors or Wives clad with Huſbands, Nov. 28, 1623. Shaw contra Maxwel. 
But where the Obligation 1s in it ſelf null, and hath not ſo much as anatural Obs 
Jigation 3 if the Principal be free, the Cantioner is alſo free, as if the Principal 
4dnotat all, or did not validly Subſcribe, Hyope,fide jufſor: The like may be ſaid 
of Obligations by Pupils, Fools or Furious Perſons, whoſe Cautioners are free 


with themſelves, But a Cautioner was found lyable for the whole Sum, though 


the Principal Party ſubſcribed but by one Nottar, whereby he would be only 
lyable for a hundred Ponnds, July 8. 1680. Johrſtoun contra L, Romano. And 
z Cautioner was found lyable, though the Debitor having received a Difſpofj- 
tion of Moveables from the Principal Creditor in ſecurity of his Sum, promiſed 
not to trouble his Perſon or Goods, reſerving power to diftreſs the Cautianer 


July 10, 1680, Leitch of Mouſſe contra Hadderwick , but Cautioners, are free 


with the Principal, it the Obligation were obtained vi ant fravde, though the 
Cautioner were bound as full Debitor, Jar. 13. 1691. Lc, Hatton contra E: 
Aberdeen 3 for in ſuch caſes there 1s labes realis, que res inheret, | 

12, Asto the otherQueſtion, Whether Caurnoners be lyable in folidum,unleſs 
they be expreſly bound conjunctly and ſeverally 2 If they become Caurtioners 
at divers times without relation one to the other, there is no doubt bur as they 
obliged themlclves, ſo are they all lyable i» ſolidum;, but when they oblige to= 
gether, or with relation to one anotherzthe nature of the Deed rmporteth no more 
thin Surety 3 ſo that each is Iyable for what is wanting by the Principal; and 
what is wanting by the other Cautioners : but this holds even when parties are 
bound, not only as Cautionersfor, but as Prinictpals with the Debitor, for then _ 
they are lyable only prorata, unleſs they be bound conjunAly and ſeverally, or 
wh:n the matter of the obligation is an indiviſible Fa. 

13. Cautioners ordinarily have no Action againſt the Principal Debitor till 
they be diſtreſt,unleſs the Clauſe or Bond of relict bear, to free, relieve and shaith- 
leſs keep them 5” yet where an Executor was becoming poor, the Cautioner pur= 


.| fuing bim torelieve him, or find Caution, was thought by the Lordsto have in- 
| terelt (o to Co, Faruary 19. 1627. Thomſon contra Heriot, If a Cautioner pay; 


without intimation to the principal Debitor in due time before Litiſconteſtation, 


on-} it is on his peril, and the Principal isnot obliged torelieve him, if he had a com- 


petent Defence, that would have excluded the Creditor, Decemb. 19. 1632. 


| Maxwel of Gribtoun contra E. Nithiſdale, 


Cautioners getting Affignation from the Creditor, whether they infiſt in the 


| Creditors name, or their own as his Aﬀigney, are obliged to allow their own part; 
F Jah 8. 1664. Nisbet contra Leſlie in thisCauſe there was a Clauſe of mutual Re- 


lxtamongſt the Cautioners. Co- principals bound conjunRly and ſeverally, are 


. Mitually as Caurioners for their ſhares, Jyable to relieve each other though 


there were no expreſs Clauſe of Relief, which holds alſo in- Co-cautioners, 
though there were no Clauſe of mutual Relief amongſt them, June 19. 1662. 
Wilzecontra Forbes. Co-cautioners were found lyable for Relief ex naturarei, 
without an expreſs Clauſe of Relief, Jar, 27. 1675. Montietch contra Rodger. 


| Cautioners having payed, if they ſeek their Relief from the other Cautioners,any 


eaſe they get on ſpecial favour to themſelves, hinders them to obtain ofthe reſt 
their full proportion 3 As if they got eaſe by Tranſaction,or upon acconnt of que- 
ſioning the Debt, they can ask no more than what they truly gave out, allow- 
Ing their own ſhare,as was found in aCharge totheCautioners behove againſt the 
Co-cautjoner, July 27. 1672. Brodie contra Keith + Fune 28, 1565, Monteith 
contra Anderſon, A Cautioner in a Suſpenſion of a Bond wherein there were five 
Cautioners, being diftreſt, and having payed and obtained Afignation from the 

reditor, was found to have acceſs againſt the firſt four Cautioners, allowing on- 


ly hisown fifth part, Feb. 23. 167T. Arnold of Barncaple againſt Gordour of Holm. 


S 3 14. As 
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14. As Cantion, ſo Oaths are acceſſory to all Promiſes, PaTiors and Cy, 
traF#s ; not only theſe declaratory Oaths, which are ordinary in the dilcuſling F 
Rights,whereby all perſons are bound todeclare the truth uponOath asWirneſſy 
or as Parties againſt themſelves in Civil Cauſes ; but promiſſoryOaths, wherg, 
they promiſe to obſerve or fulfill any thing a&zve, or pasſev? never to quarre| It; 
concerning which Oaths there isno ſmall matter of debate among Lawers, why 
effe& they have: All do agree, that in fo far as any promiſe can be effeQual, ; 
promiſſory Oathis valid, and hath this much of advantage, that the Creditor, 
the more ſecure, becauſe he may juſtly expe&, the Debitor will be more 
ſervant of his Oath than of his ordinary Paction, ſeing the penalty of the violatin 
of an Oath deſerves a more attrocious judgment than any other, God being Gal 
led as a Witneſs and a Judgeg which effect it hath, though adhibit to that Which 


.- the matter bath an anterior obligation; as obligations betwixt Husband a] 


ife, Parents and Children, in thele things in which they are mutually oblige 
or where there hath preceeded or isconjoyned an obligator Contract, which q 
it ſelf is binding without an Oath. 22. All do alfo agree,that Oaths interpoſed 
things unlawful, not only as to the matter, but as to the manner, are not obj 
gator 3. ſo no man juſtifieth Herod, for taking Joh Baptiſts head without a cauk 


upon pretence of his Oath. 3». All do agree, that in matters free, and in uf 


own power, as Contracts are obligator, , ſo Vaths are much more. 
The Queſtion then remains, Whether in Ads civilzter jin-efficacious, the in 
terpoſition of an Oath can give efficacy ? or whether that which is done inde; 


t0 modo, becomes valid by an Oath toperform it, or not to 1mpugn it, andj 
that efficacy will not. only extend to the Swearer, but to his Heirs or Succeſſon 
Of this there aremultituds of Caſes & Examples debated among Civilians3 Ash 
+ the Civil Law, naked PaGiions are not efficacious roground any Action up; 

199 69 fiery hom ifthe PaQtion be with an Oath, the Creditor may not effe$t 
ally purſue thereupon? By Law likeways,the deeds of Minors, having Curaty 
not conſenting, are null 3 but ifthe Minor ſwear notto quarrel themQuid juri} 


Minors lzſed have by Law the benefit of Reſtitution,but if they dothe deed upo 


Oath to perform it,or not to quarrel it, whether if they purſue toReduce it, wil 


(94 { 2.01p0g wa by their Oath? or if a Wife be obliged perſonally for Det 
an 


ſwear to perform it, or never to come in the contrair, Whether yet ſh 


may defend her ſclf with her priviledge? or if a womans Land, given her for 
curity of her Tocher donatione propter nuptias, being ſold by her Huſband wit 


her conſent, which the Law declareth null, Whether her Oath interpoſed wil} 


validat ity or if PaFum Legis Commiſſorie in pignoribis,confirmed with an Oat 


will be valid ; or itan Oath for performance will exclude the common exception} 
of fear, force or fraud : And innumerable ſuch cafes, whereby poſitive Lay} 
prohibiteth any a& to be done, or declareth it void fimply, or void if ith! 


not donein ſuch a manner,' and with ſuch Solemnities. 
For clearing theſe and the like caſes, we are chiefly to conſider, que ſunt pur 


tes Fudicis, or what is the Judge his duty in deciding Caſes, wherein Oaths ar! 
interpoſed, rather than what concerns the Parties, and the obligations upa} 
their conſcience by theſe Oathsin foro poli; and therefore, we ſhall take up th} 


matter diſtinaly in theſe enſuing Points, 

Firf, It an Action be purſued upon a ground ineffeftual in Law, albeitth 
Defender hath interpoſed an Oath never to come inthe contrair, yet that whid 
would not be ſuſtained by the Judge, though the Defender ſhould not appeara 
obje, which is ineffeRual ot it ſelf, in that caſe the interpoſition of an Oat 


hath noeffe& : asif by the Civil Law, an AdGion were intented upon a Promil} 
ora naked Pattion, withan Oath interpofed, the Action would not be ſuſtained | 


albeit the Defender ſhould not appear, or appearing ſhould not objec, thati 


were a naked PaQion. Or, ifaDeclarator ſhould be intented, to declare paw} 


leg 
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legs commiſeorie in pignoribas to be valid and effeQual,though it were Jyhelled- 
hat the other Party did (wear never to come in the contrair,yet the Judge could 
1ot ſuſtain ſuch an AQtion, nor generally can ſuſtain any Action, which is unjuſt 
or irrelevant, albeit it ſhould not be oppoſed, but conſented to fimply, or with 
an Oath never toquarrel itz becauſein ſuch caſes pai privatorum non derogaiur 
juri :0mmuni. For the conſent, or Oath of no Party can make that juſt, which is 
unjuſt, nor can make chatſutficient or effeQual, that is deficient; in its eſſentials, 
x5 ifany Party ſhould grant a Diſpoſition of Lands or Annualrents, and declare, 
thatit ſhould be effeRual for Poynding theGround withour Infeftment, and ſhould 
ſweat never to come in the contrair thereof, if thereupon the Obtainer ſhould 
purſue a Poynding of the Ground, the ſame could nct be ſuſtained, becauſe theſe 
Rights are defective in their eſſentials, wanting Infeftment ; and yet in theſe 
cates, if the Party ſhould objeR, or any way hinder the effec of his Oath, he 
contraveens the ſame # But the Judge not ſuſtaining the ſame, doth no wrong; 
becauſe his not ſuſtaining proceeds upon a defe@ of aneſſential requifite; and not 
becauſe of any exception or objeRion of the Party : from this ground its, that 
if a Wife be purſued or charged upon a Bond for Dc<bt ſubſcribed by her, bear- 
ing expreſly her to be deſigaed a Wite, though jt were condeſcended on;that 
ſhe made faith never to come in the contrair s the Lords would not ſuſtain the 
Purſuit orCharge, becauſe by the very Actin it ſelf 1t appeareth, that the Sum- 
mons or Charges are irrelevant, and contrair to Law, which declareth a Wifes 
Bond for Debt ipſo jure null s and therefore, though ſhe may be faulty in ſuſpend» 
ing, or hindering the performance of the ingagement of her Oath, the Lordsdo 
jultly reje& ſuch an irrelevantLibel or Charge, as they did betwixt Birſþ contra 
Douglaſs, Feb. 18.1663. *where her Bond was ſuſpended ſiavpliciter, as being ex- 
preſly granted by a Wife, though ſhe judicially made faith never tocome in the 
contrairz Or if the Huſband ſhould ſuſpend and alledge, that ſuch an Obligatis 
on or Oath could not be effetual againſt his Goods, or the perſon of his Wife 


{ in his prejudice, there could be neither wrong on his part, nor on the Judges 


part, as ſaid is, x | 
Secondly, If either Action orException be founded upon that which is not de- 


ſive in cffentials, but in circumſtantials,ordained and commanded byLawythe 


dete& thereof may be ſupplyed by the otherParties Conſent much more by their 


{ Oaths;and in theſe caſes, qu.e fieri non debent, faFa valemt: for every prohibition 


of Law doth not anull the deed done contrair thereto, but infers the Penalty of 


lt Law upon the doers, as Tacks of .Teinds are prohibited to be ſet by Prelats for 


longer than ninteen years,-and by inferior Beneficed Perſons, for longer than 
their life, and five years thereafter, under the pain of infamy, and deprivation. 
Parl. 1617. cap. 4. So it was found, thata Tack granted for a longer time was 
net thereby null, Nov. 9.1624. Hope contra the Miniſter of Creigha/l: So like- 
ways, members of the Colledge of Jultice are prohibite to buy Pleas, yet the 
Right acquired thereto was not found null, or Proceſs refuſed thereupon, bur 
tha itmight be a ground of deprivation, Had. Fune 5. 1611. Cunninghaw Ad- 


. - Vocat contre Maxwel of Drumconultron, In like manner, the ſfolemnities of Marri- 


agesare preſcribed in the Law, andall perſons are prohibit ro proceed any other 
way3 ſo they are appointed to be publickly ſolemnized by a Miniſter, and the 
conſent of Parents are required 3 yetthe want of theſe will not anull the Mar- 
riage, becauſe it is a divine Contra, which cannot receive its effentialls from 
politive Law or Statute: Whence it is juſtly ſaid, Mwlta impedinnt M atrimoni- 
"n comrabendum, que non dirimunt Contratum. 

Some Deeds are declared null ;pſo jure, and others are only annullable ope ex: 
eptionis, or by way of Reſtitution, or atleaſt where ſomething in fact muſt be 
alledged and proven which doth not appear by the Right or Deed it (elf, and 
lo belongeth not to theJudge to advert to, but muſt be proponed by the party: 
n theſeanOath interpoſed doth debar the ſwearer from propoſing or making uſe 

mag 
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tions and Alledgances; and therefore,neither may the party ju, | ft 
ater rs pong nor the Fudge juſtly ſaſtain the ſamez for there be = mi 
things of themſelves relevant and competent in Law, which yet may be excly;, wh 
ed by a perſonal objeRion, againſt theProponer 3 forin many caſes, Allegangy| | 
competent to Parties may be Renounced, ſo that though they beRelevant, thy} 
onal Objefion will exclude the Proponer, but his Oathis much ſtronger thy 
CI Tk 3 and therefore, ſeing ſuch Points are not partis judici, ny 6i6 
conſiſting in any intrinfick Nullity or DefeR, though the Law allow or preſcri} |} © ( 
them; yetit dothnot mention or expreſs, that though the party in whoſe fayoy ** 
they are introduced, Renunce them ſimply, or with an Oath, that theſe ſhall} 1" 
admitted 5 and therefore, they are juſtly to be repelled, being i» detrimenty ſer 
eniar; of the Proponer, This ground ſolveth moſt of the caſes before proponej hav 
for if a Minor purſue Reſtitution upon Minority and Lzlion, his Oath to ' 
form,or not to quarrel the Deed in queſtion, excludes him , both by the Ci} #"* 
Law and our Cuttom; for by the Authentick ſacrawenta puberuxe [pontefatta, fagel 19'% 
contratibus rerum ſuarum nonretrattandis, inviolabiliter cuſtodiantur, C. ſi adve. 
fics vend. and it was ſo decided in an Obligement by a Minor, to quite tweny 
Chalders of ViQual, provided in his Contrat of Marriage , Fas. 15, 1634} 9 
Hepbarn contra Seators,, where it was found that the Oath was valid,thoughng 
Judicial. The like was found, that a Minor having given a Bond for his Fathq they 
bt, whom he repreſented not, and being ſworn not to come in the contra 
the ſame was not reduced upon Minority and Leſion , Feb. 10. 1692. Way la 
contra Bailzie of Dunraget. Upon this ſame ground, a Minor having Curaty yl 
not conſenting, ſwearing to perform his Obligation, or never to come in th "1d 
contrair, his exception of its being thus null, becauſe it confiſts in FaR, an ; " 
muſt be proven that he was Minor, and that he had Curators, may juſtly ber ir 
pelled, and he excluded from proponing thereof, in reſpect of-bis Oath, ſeingi oo 
26 not the part of the Judge toknow or advert thereto, but his Curators whohm} . ** 
not ſworn, may, yea, 'muſt propone that Nullity, becauſe they have not ſwon ry 
But to prevent the inconveniency of inducing Minors ſo to ſwear, it is Dec ji 
red by the 19. AF Parl, 168z. That the Elicitor ſhall be infamous , aff ***" 
the ContraQ null, and thenullity may be declared at the inſtance of any relatia oy 
to the Minor, but it is the Judges part to advert to thenullity ; and cherefore,Þ 7 * 


the ſwearer is not allowed toobjec againſt his Oath, yer any friend mightsifti int 
Judge reſerves it, vid. ſupra Tit. 6, 4.44. Fo) 
On this ground likeways, the exception or reaſon of Reduction upon forced Jn y 


fear is excluded, if the party have ſworn to perform, or not quarrel the dex 
which is the ſentence of the Canon Law, not only as to Wives conſent, tothe 
alieaation of Lands given to them donatione propter rptias, which is both nul 
and preſumed to be granted upon her fear or reverence of her Huſband, C. hf 
awulieris, I, 6. de jure jurando C. cums continget de jure jurando, whereby ſud 
conſents and Oaths, being interpoſed, are declared to be valid ; bur general), 
no deed having an Oath interpoſed, can be recalled upon anAlledgeance of foro *. 
or fear, C.3,&+ 4. de 735 que vim meiumue ; and albeit the Pope afſumes to himſd 
liberty to abſobve from ſuch Oaths 4s are done upon fear, yet they are declaredd 
themſeves to be valid , which our Cuſtom followeth, and was ſo determind 
Parl. 1481, cap. $3. and was ſo decided by the Lords, July 4. 1642, Grant contn 
Balvaird, where a Wife was excluded from the ReduGion otthe Alienation of ht 
Liferent Lands ſuper vi &- wetz, becauſe ſhe had judicially ratified the ſame, and 
ilworn never to come in the contrair ; neither was it reſpeted, that the oaths tion. 
well as the Diſpoſition was by force and fear ; For this is the great foundationd riſer} 
all publick Tranſactions betwixt different Nations, where oft-times the one pat! iatere 
15 induced through fear,to that which otherways they would not yield to;and yeÞ j,, wh 
bothParties acquieſce in the Religion of an oath interpoſed:So the Oath oflſe# Mance 
tothe King of Baylor was binding upon them,though thereby the —_ - = 
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ſybje&ed chemſelves to a Heathen King; and therefore they are accuſed by Fere- 

wich tor the breach thereof, and likewiſe for breaking the Oath co their Servants, 

whom they manumitted upon meer neceflity, for their defence, - 
From this reaſon alſo it is, that the Exception or reafon of Reduction vpen de- 

ception, Fraud or Circumvention is excluded, it an Oath be interpoſed, where- 

of we have the moſt eminent example, of the Oath ofthe People of Yfrael to the 

Gibeonites, who purpolely deceived and circumveened them, feigning themſelves 
to be a people tar off, though they were of the Hivites, whom 1/rael was com- 
manded utcerly to deſtroy z againſt which judicial Precepr, they being induced 
through error and deceir to Swear, the Oath was binding on them and their Po« 
ſerity, and was puniſhed upon Sa#/ tor breach thereof, From this inſtance we 
have occaſion to return to the laſt caſe, whether Oaths be only perſonal, obliging 
the Swearer, and 1o inherent to their perſons that they bind not their Heirs, 
wherein ſome are for the Affirmative,that even Heirs are obliged,as being fiFiowe 
jars eadem perſona cum defantfo, which is alſo fortified by the puniſhment i the 
Succeflors ot 1ſrael, in the days of Saul z but I rather incline to the Negative, 
that Heirs are not obliged, buconly the perſons who Swear, which is the more 
common opinion of Lawers, Civilians, and Canoniſts , nor doth the inſtance in- 
fe the contrary, becauſe Oaths by Societies and Incorporations, continue not as 
they are Heirs, bur becaule the Sqciety dieth not, and is ever the ſame, eſpecial- 
1 lyin Contratts betwixt Nations, where the Parties intend not to oblige particy- 
of jzrperſons then living, bur the Nation , neither doth the fiQion of Law operate 
I in-:this caſe z for no poſicion'or fiction of Law can either extend or abridge the 

obligation of an Oath, which is a/ter:%s & ſuperiors juris, Yet in the Proceſs 
b between the Tutor and Curators of Aberlady ' the Oath of the Predeceſſor was 

a found yalid againſt his Heir, Exceprting upon his Predeceſſors Intereſt, being an 

Oath before the AR Parl 1681, Fan, 1691, Vid, ſupra. Tit.6, $.36. infin, 
va There remains yet this Objeaion, that it Oaths be ſo<ffeRual, great inconve- 
| fiencies will follow, a door being opened to Force and Fraud , for by the ſame fa- 
wr. cility that Parties are induced to aR, they will be induced to confirm it by zn 
Oath, It is Anſwered, Incommodum non ſolvit argumentam ; which therefore 
; | was not regarded in the caſe of Grant contra Balvaird, but there may be a remeid 
"Þ by ſeyere puniſhment upon Parties, who ſhall induce others to Swear to their own 
Fr bart, which the Prince may infli, and repair the Damnage of the lzſed, and is 
"8 ptly remeided by the ſaid At, Parl, 1681, It is true, it the fear be ſuch as ſtu- 
Pifieth, and rakes away the a of reaſon, there is nothing done, becauſe there 
oi} © 06 Contr in ics ſubſtanrials confift without the knowledge and reaſon of 

the Party,;or if the deceit be in ſub/lantialibwe,as it a man ſhould by miſtake Mar- 
ly one woman tor another, there is nothing done,except when an a of reafon is 
eerciſed : But upon Motives by fear, error, or miſtake, the Deed is in ic (elf 
| ald, tho annullable by Fear or Fraud, which are excluded by the Oath, a« 
pſt which they cannot be alleged by the Party who hath Sworn, but may be 

« why by his Heirs, Executors, or Cautioners, or any other having mrcereft, 
tf © Having now ſpoken of the ſeveral kinds of Obligations, before we go over to 
þ realRights, it is fic to touch the common Conſiderations that tall intoall or moſt 
Obligations, as ro the Implement or Performance thereof, viz, Delay, Intereſt, 
Profite, Time, Place, and Manner of Performance. 

15, Delay or cMora, is not that time, which by the adje&ion of a day, ot 
condition, or which by Law is allowed to perform, -bur that time which runs af- 
terlawjul delay is paſt, and is the Debitors fault, in not performing his Obligz- 
F Uon;ſo that it ſeldom makes any part of the Contra@,whereupon the Obligation 

aiſeth, except penalties be adjected in caſe of delay, or an eſtimation made of the 
ltereſt, Delay is incurred in pure Obligations by Interpellation or Requiſition, 
for when no term is prefixed the option of the Creditor is the time ot perfor- 
mance ; and though Requiſition be moſt clear and ſecureby the Inſtrumene of a 
T Nottar ; 
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Nottar; and therefore verbal Requiſition by a Merchant to a Skipper, to log - 


atter the Ship was loadned, was not tound ſufficient without an Inſtrument, why 
the Charter-party had no definite term, but to do dil:gence co tranſport 
Goods, Feb. 14. 1678, Calderwood contra Angus: Yet in ſome caſes thar is wy 
neceſſar, but being naked emiſſion of words, it w:1] only be probable by theÞ, fe 
bicors Oath or Writ. In Obligations to a day, delay is incurred by the py 
of the term, xam dies inter peliat pro homine, In Obligations Conditional, def 7+ 
cannot be til) the condition be purified, andeven then, either Requiſition w \bl 
Term is requiſite; for it is frequent in Obligations Conditional ro add a Te 
alſo, ſo that the exiſtence of the Condition makes the Conditional Obligation 
become pure z and.1o Requiſition is to be uſed betore Delay, if no Term bee 
preſt , bucit there be no party who can require or be required, Delay IS 1NCUrrelſ  P 
if performance be not made (ſo loon as it can be; as is in the caſe of Reſticutiong * 5 
things tound, or come in the hands of others without Contract, which is ſelq vey 
known to the owner. So alſo in Obligations due to Pupils, Delay is incun ; 
without Requiſition, /,1,4, «ls. de wſwris, And in Obligations by Delinqueng 
Delay is without Requifition, and runnerh from the firſt time pertormance g dog 
be made, 

Legal Execution is not competent ordinarly til]Delay,becauſe none ſhould #4 
purſued till he have failed - Yet in ſomecaſes the Debitor may be purſued bek edi 
the Term, to pay atthe Te:m, as verge! ad inopiam: Yea, in Removing In 
ſeems very expedient, to puriue the party warned, even before the Term, tof "Ol 
move at the Term, otherways the Lancs cannot be ſafely ſer, the Tennent.” 
Knowing if others will Remove willingly, and may not be uncertain in that poj 
which is a publick Intereſt, tor ſetting Land,and preventing. waſte, but upon 
Obligations which are truely contracted, the legal diligences of Arreſtment or 
hibition may be uſed even belore Requiſition, or the term of performance. TF. ey 
ordinareffectot Delay is, that when the Obligation is to give or deliver any thi: De 
if it periſh, even without the Debitors fault,it periſheth to the Debitor, andm 
be made good to the Creditor, unleſs it appear that it would have fo periſhedmif Is 
the Creditor, which ſeldom can be made appear z becauſe it is ordinarly preſunt / 
that it the thing had bren delivered, the Creditor would have diſpoſed ofit, al" 
ſo been free of the hazard, eſpecially ihit be a thing for Sale, not for keepi; © 
and it any occaſion was offered, to have diſpoſed thereof, ap 

16, The next effect of Delay, is the Intereſt or Damnage of the Credit ing 
for if the Obligation be performed within the due time, and in due manner, thi" 
1s no Intereſt, if nor, after the Delay incurred by Requiſition or Term, it is in "73 
Creditors option to purſue for performance or tor damnage and intereſt. Bu??? 
ſome caſes Delay may be purged, which is much in arbi:rio jadics, and is al 7 
granted in things penal, where the penalty is great and exceeds the true IntereſiÞ_ 
1n non-payment of Feu-duties,which inters the loſs of the Feu; And inClalf tha | 
irritant, in Wodſets, when Delay is purged, the hazard returns upon the C ut 
ditor, and the Debiror is free, it the Ce to be delivered periſh; but if che a ; 
ditor do again require, atter the former Delay is purged, Delay is again incu, 1s 
by that new Requiſition, . X o_ 

This is a general Kale, locum facti impreitabilis ſubit damnum & intereſſe, yell, We 
ſome caſcs if the Delay be wilful or fraudulent, that the thing might become inf a 
ſtable, all perſonal execution by Eſcheat, and Caption will proceed; Intereſt 
either be competent for the whole Obligation, as when it is impreſtable, or wi 
any part or qualification is unperformed for the value thereof : Intereſt dothbiff 
comprehend damnum emergens & lucrume ceſſens 3 The firſt is commonly coll 
tent, the laſt but in ſome caſes, and that ordinarly for ſuch gain as the Credit 
uſed to make 3 and fo the Delay of Bills of Exchange, gives Exchange and Re 
change, as the Creditors condition requires 3 but would give neither, whe! 


drawn for the uſc of a Merchant, or him that behoved to obtain the ſum for ab 
chu 
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chant, forpreſent ule. In Eje&ions, Spuilzies, and other attrocious DelinquenceSs 
the greateſt profits that might have been made, are allowed as the Creditors inter® 
et, In Obligations which are not in dando, but in fa: $:ndo, the common opinion 
of the Doors is, that there can be no purſuit for performance, but only for inte- 
reſt ; for before the Delay there is no purſuit, and after, the Debitor cannot pur- 
ſue tor performance, but for intereſt, 1, 13. in fine ff. de re judicate; butit ſeems 
more ſuitable to equity, that it (hould be inthe Credicors option, even after the 
Delay, either to ſuit for pertormance or intereſt, as he pleaſeth, if both be preſt- 
ble. 

p [n obligations in dando, where there 1s Delay incurred, it will not be purged 
by offering performance, eſpecially, if the thing have a certain definit ſeaſon of its 
uſe, as Grain ot ſuch a year, if it be not delivered debito tempore, the delay will 
4 not be purged by offering it after. but the price comes 1n placeotf it. 

There is a conſtitution ot J«$iian reſtrifting Intereſt, where things certain 
are in the Principal Obligation to the double, and in others, allowing Judges to 
\ inquire what Damnage truely is ſuſtained, and to determine accordingly. 4 wnic. 
N (C.de ſert: que proeo, quod intereſt; wherefore We extend not Annuals in the Ingliſh 
double Bozds beyond the. Scock,  becaule they are penal; and (ſhould do the like in 
zny penal Annuals, but not in conventional Annuals. Theſe who Remove 
not after warning within Burgh are only fyable for double Mail that they pay- 
ay dit it were not confiderably-within the Juſt Rent. 
laIntercſts, the value thereofmay either be that which is agreed by parties, which, 

T iſhigh and renal, may be modificd, or 'ordinarly the common rate, and ſometimes 
tf retiues af edF10165; in theſe cales where the Creditor hath Furamentum in litem, the 
POR .lue was cltimate by the Rowans, in bone fidei jadiciis, as at the time of Sentence, 
ol ftriijurts, as it was worth the time ot LZn:ſconteſtation z this diſtin@ion 13 not 
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Yr row ofmuch uſe with. us,and therefore it is father in the arbitriment of theJadge,to 
IS-onder all Circumſtances, and accordingly modifie the valuegeither as at the time 

fa f Delay, at Citation, Ziſconteftation,- or: Sentence; Rr 

dn 


17, Profi:s which-comprehetids Fruits; - is a part of the Creditors intereſt in Vale; 
far by the ſpecial vature of that Contra@t all Acceffioneand Fruits belong tothe buy. 
"Fer, from the time of the Sale, and ſoit isa part of that Contrat 3 but in other 
Contracts it is only due' poſt woram; and is no partof the Contra, The Sentence 
Sol the Rowan Law is in this, as in the eſtimation in aJionibls bone fidei, and in 4r- 
. Wirariis,Frums and Profirs become due from Delay,which alſo take place inLegacies; 
"Sutin theſe which are ſtricti juris, if the Obligation be to deliver that which was the 
Meditors before, the Fruits and Profirfollow the property, 'and are due from de- 

3 but: where the property 'was nor the Creditors, ' the Fruits are'not due till 
"Witibonteitation. L 3. & |. 34-1 38" ff; de nſuvie. b = 
$45; The Time of performuing-Ovhgations, is 2t, or before the Term, in Obliq 
Watidtis not to a day ſo ſoon as K equi{ttion 18 mades- which cannot beunderſtood in 
katioGant, if the thing require moretimet6 petform/it;” 'butſich time isallow- 
Libat by ordinar diligence it may be performed : &id: $ 5- In#it: de. YO: fo that 
. Ela) is not underſtood till that be paſt 3 as when a party is obliged todoa work, 
te muſthave ſo much time as the, work requires z orif Money be required, if the 
Vebitor offer within twenty four hours, it would not infer Delay, for itis not his 
art to carry a ſum of Money about him, nor to have it rcady at each inſtant, & 
cam ſacco adire debet, |. nog. de ſolut. And paſſing an inſtants the ſtrickeſt time 


- . Wteſpecteth) is ao artificial day or twenty four hours; if the Debitor offer before 
wht E dj the Creditor cannot refule it, ſeing the day Is in favours of the Debitor, 


$dfo may be renounced by himz ifa Term beexpreſt,there needs no Requiſition, 


w dies interpe.t pro homme, as ſaid is. 

| Re) 29+ The place tor performing Obligations, if it be expreſt, 1s to be obſerved,and 
rh other place cannot be obtruded, though it may ſeem as convenient for the Cre- 
ir 38% unleſs there be not ſafe accels to that place, in which cale the Debitor may 


rs T 2 offer, 


4s  Jnſlittions of the Law of Scotland. Lib, 


Offer, and the Creditor may purſue, asifno place were named 3 1n which caſe, 
bath the choiſe to purſue, either inthe placeofthe Contract, 1t he find the Debin 
there, or whereever the Debitor 1sconveenable; and even where the place iq 
preſt, the Creditor may elſe where purſue for performance, it he allow the Dy 
tors damnage, in not paying at the place appointed 3 bur it the thing to be þ, 
formed, be delivery of acertain ſpecies or body, which cannor tollow a man, , 
Horſe or a Dog, but an inanimat body, as a Coatch, Coffer, Cabinet, or the ligh ' 
if no place be expreſt, the place where it is, mult be underſtood . but if it be a qu 
tity, ſimply the place of Contra, or where the Debitor reſides, 1s underligy 
for the Debitor is not preſumed to follow the Creditors Refidence,it Cuſton, 
PaRion be not otherways. ; : : 
20. As to the Manner of performing Obligations, the main Queſtion is, 
there are Correi debendj, whither performance muſt be by all i» ſolid, or bu 
rata?For eviting the queſtion, 1%, Debitors uſe to be bound corjunaly and ſever; 
but when that is omitted, the Debitors are underſtood to be but bound conjug 
&- pro rata,for in dubiis potior eft conditio debitorjs-If theDebitors were boundhy] 
veralObligations,not relating co others, as becoming parts of the ſame Obligaig 0 
all are bound ſeverally and #» ſo/34um 3 but when they are bound together in tc 
Bond, and ſo Correi debendi, by the ancient Rowan Law, they were all lyablej 
ſolidum, which was altered by Fuſtipians Novel Conſticution, giving the benchſ ar 
diviſion prorgta, as to theſe who are /o/vert and not far abſent, unleſs the matte} 
the obligation be indivilible, as the delivery of a Man , an Horſe, oranyil ta 
which Law confiders not as quantity or gexs, but as Corpus z for oft-times thack m: 
not be divided without de(truQion ofthe thing, and always it's the Creditors 
eſt that it ſhould not be divided, 29. obligations 3» faciendo, are ordinarly ind et 
ſible, 1, ſtipxl. ff. de verborume oblig, as was lately found in an Obligation buy pe 
owners of a Ship, to carry Cornstrom ane Port toanother, both were founi} to 


able ix ſolidum ;, or if the Obligation be #2 non faciendo, that ſuch a thing ſhalj th 
be done, but that they ſhall hinder, each-is obliged #» ſolidum, June 14.1614 Gt 
8herland and Grant contra lat, Thisalſo concerns the manner of performana} P: 
1n alternatives Ele&:o aft debitoris, whoſe part is more favourable, but the adj} - Fr 
on ofa penalty or eſtimation makes not the Obligation alternative - Butiſah 
the Members of the alternative, become not intire, the Debitor cannot ofa M: 
Member, January 18.1675, ColleRor of the King and Lords Taxation contralf 'R1 
of Straitoun. X tos 
The Manner alſo of performance admitts not that the Debitor may perfonf the 
parts, that which he is obliged to by one Obligation, if it benot that, whidg the 
not be performed all at once, as the performance of ſome Ads, requiring i} No 
ſeaſons 3 but otherways it muſt be done without intermiſton, for neither cafj to 
ney or Grain be all delivered at one inſtant;but that is underſtood to be perfanſf Co 
together, which is without. intermiſſion 3. yet the Civil Law favours the Di . Sed 
ſo far, that the Creditor cannot refuſe to accept a part ofthe Money due,  .&d! 
our Cuſtom allows not, teſt 
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TITLE XVIIL 
Liberation from © biigations. 


3 Obligations Ceaſe by contrary conſent, by 4 Conſignation. 
Viſcharge , Declaration, Renwnciati®» 5 Acceptilation. 


on, or per patum de non perendo. 6 Compenſation, 
z Three jubſequent Diſcharges Liberat from 7 Retention. 

all preceedings. 8 Innovation, 
3 Payment made bona fide 9 Confuſion. 


AVI NG thus gone thorow the Conſticution and effeQs of Conventional 
Obligations, It is requiſite in the next place, to conſider their Deſtituti= 

on and how they ceaſe, which we have expreſt inthe general term of Li- 
beration, comprehending not only payment, but all the ways by which 
0bligations,0r Bonds are diſlolved or looſed,and Debitors LiberatzWe are not here 
to ſpeak of the Objections competent againſt Obligations from their nullities, for 
ſuch were never truly Obligations; neither ofthe common Exceptions againſt them, 


and other Rights, as Preſcription, Litiſconteſtation, res Judiceata, Circumvention, 


Extortion, &*c. of which in their proper places : But only of the proper ways of 


taking away Obligations 3 and theſe are either by contrair conſent, or by perfor. 


mance, or the equivalent thereof. 


1. Firſt, As conient Conſticuteth, ſocontrary conſent Deſtituteth or extinguiſh- 
eth any O-ligation, whether It beby Declaration, Renunciation, Diſcharge, or 

pau de non petendo, which may be extended, not only to Conventional, but 
to Natural Obligations 3 as to any duty omitted or tranſgreſſed, which is paſt, 
though not to the dilcharge of the Obligation itſelf, as to the future ; forloveto 
God or our Neighbour, and moſt of the Dutics betwixt Huſbands and Wives, 
Parents and Children, cannot be Diſcharged as to the- future g neither can future 
Fraud or Force be efteCtually Diſcharged, for ſuch cagiunt in turpem cauſam. 

A Diſcharge of a Sum, payable toa Man and his Wife, and the Bairns of the 
Marriage, ſubſcribed only by the Huſband, excludes the Wite from her Liferent 


Right tothat ſum, Jar. 22. 1680, Caddel contra Raith, . Neither was a Diſcharge 


toa Cautioner, upon pay ment, found competent to the principal Debitor, unleſs 


the Cautioner concur 3 for the Principal may be diſtreſſed by the Cautioner,uſing 


the name of the Creditor as his Cedent, Fuly 13, 1675, Scriwzeour contra E, 


[Northeck, A Diſcharge to one or more Debitors, Viz, Co-tutors found not 


to liberat the reſt , except In ſo far as ſatisfaRtion was made, or as the other 
Co-tutors would be excluded irom Relief by the party Diſcharged, Dec,x9 x669. 


Sector contra Seatoun, But payment made by one party, whoſe Lands were affe&« 


& by Inhibition,did Liberat the reſt pro tanto, tho it bore not in ſatisfaction but to 
eſt the Tahibition, Far. 5. 1675. Balantinecontra Edgar, Diſcharges by Ma- 
ſters to Tennentsfor Rent, by their Subſcription, without Witneſles, tho not be- 
Ingholograph,are ſuſtained even againſt ſingular Succeſſors, in regard ofthe Cuſtom 
ſoto Dilcharge,Nov.7.1674, Boyd contra Story, And by the ſame Cuſtom, receipts 


| anddiſcharges of Merchants and FaRors,in re wercatoria, are ſufficient bythe parties 


lubſcriptiony albeit neither Holograph, nor with Witneſzes. | 

The mainQueſtion remains how far general Diſcharges are to be extended,which 
ae of twoſorts; One where there are particulars Diſcharged with a general Clauſe, 
and then the general isnot extended to matters of greater importance than the 
greatelt of theſe particulars, unleſs both be of one: kind , as a greater Sum with 
leſſer Sums expreſt, Feb. 24. 1636. Lawſon contra L. Arkinglas, T he other is, 
where the Diſcharge is only general without particulars, which ſeth not to be ex- 
tnded to Clauſes of Warrandice,Clauſes of Relief, or Obligementsto Inteft, or 


SY to 


£4 Inflitutions of the Law of Scotland, Lib « , 


to purchaſe real Rights 3 and therefore a Diſcharge ofall Debts, Sums of Money 
Bonds, Obligations, Clags, Claims, for whatſoever cauſe, was found not to Dil} 
charge a Contra@ for purchaſing an Appryzing of Lands, and Diſponing theſcms | t 
Nov, 19.1680, Dalgarno contra L.Tolquhon, Neither was a Diſcharge wholly gene | | 
ral, extended to an Obligation by the party Diſcharged as Cautioner, unleſ i þ ir 
were proven that the Diſcharge was granted upon ſatisfaction of that Deht, 
Hope, Bonds, Ogilbie contra Napier.But it wasextended to Contravention, though i 
there was a Decreet ſuſpended after the Diſcharge, Hope Contravention, Le Ainy| P 
contra his Brother, Yea, a general Diſcharge in a Lecreet Arbitral, was found 
Liberat the ſubmitter Cautioner, Hope, Bonds, La. Balmaftiner and her Son conty, l 
Weddel, Neither was a general Diſcharge, found to extend to a ſum afligned by ty 3 
Diſcharger before the Diſcharge, albeit the Aſlignation wasnot intimat; ſeing th 
Diſcharger was not preſumed to know the want of the /ntimation, unleſs it wer 
proven that the ſum was particularly communed upon, or ſatished at obtainingih, 
general Diſcharge, Feb. 3. 1671. Lair of Bagilo contra Blair of Denhead.Nehyſ 
was ageneral Diſcharge extended to ſums, whereunto the Diſcharger ſucceedey| ® 
after the Diſcharge, Feb. 14- 1633. Hahburtoun contra Aunter. 

2. Three ſubſequent Diſcharges,do preſume that all preceedings are paſt fron} ®* 
As firſt, The Diſcharges of three immediat ſubſequent years Rent, Had. June 11, od 
1610. Howiſon contra Hamilion, This was ſuſtained, though the Diſcharges wee F! 
only granted by a Chamberlain, Hope, Clauſe irritant, L. Wedderburn contra Ny 
bet, this was ſuſtained to purge a Clauſe lrritant, yeay though ſome of the Di 


charges were granted to the Facher,and thereſt to the Son as Heir, Feb. x 7, 1641 gu 
Williamſon contra L, Bagillo, which was extended to bygones, though a Bond wf "© 
granted for them, the Bond bearing exprefly tor a Term, and having layen on An 
very long, andall ſubſequent Terms payed, Afarch 18. 1634. Dorglas contra put - 


wel. But Diſcharges ot three ſublequent years, granted by Merchants, who ha 
bought Farms, did not Libcrat from former Years, Had, March 36. 1626, Min} 
ſter of Coritorphin contra Neither where the Diſcharges werenot in Wii 
Feb. 19. 1631 Moriitoux comra Tennents of Eaſtn;:bet. Neicher where they: 
ment of three Terms, was acknowledged by the parties Oath, which bore not thi 

Terms immediatly ſubſequent, Had. March 26. 1622, Kennedy contra Dalrymple the 


Stair, Nor where there. were two years Diſcharges, and Receipts making upth wh 
third, March 23. 1631. L. R»/jth contra Wood z and therefore Receipts, thoup ne 


being joyned, they would make up more than three years, yet infer nor thisx 
ſumption, that all preceeding years are payed ; yea, one Diſcharge for three: up 
ſequent Terms or years, would not infer the ſame; for the preſumption is mainhl "” 


inferred from ;the Reiteration of the Diſcharges without reſervation, which! pied 
prudent man is preſumed to do z the preſumprion is alſo introduced in favounid *® 
Debitors,that they be not obliged to preſerve fourty years Diſcharges ; and the b 
fore, if the payment be Annual, there muſt be three Diſcharges of three ye _ 


1mmediatly following one another, as in the payment of Farms ; but if the p 
ment be Termly, as in Aonualrents, or Silver Rentsy the ground of the preſur 

tion :holds by three ſeveral Diſcharges, of three immediate ſubſequent Tern Te] 
Hope, Boi'ds,Veyws contra La, St. Colmbs But as to the Diſcharges of FaQonid ter 


Chambei lains,' three ſubſequent Diicharges are only ſufficient againſt the Chat ng 
berlain,during bis Commiſſion, and againſt his Conſtituent, who gave him port he - 
to Diſcharge, during that Commiſſion : But the ftrongeſt of theſe Preſumptidl 226g 
admits of contrary Probation by the Dcbitor, that be knows there are preceedil oth 
Reſts, which his Writ will not prove, though he ſhould ackthowledge in Writ A 
much reſting at ſuch atime; for three ſubſequent Diſcharges thereafter, willf TY 
ſumetheſe Keſts payed, though (till his Oath may prove ic is not payed; fothats 2 , 
ſtrongeſt of thele Preſumptions, though they be preſumpriones juris, yet they's wh 


not preſumptiones juris & de jure, which admit of no contrary Þrobation, 
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| Tit. 18. Liberation from Obligatims mw 


The more proper way of diiſolving Obligations is by Performance, by which 
they attain cheir effeR, and that is either by Pawewt or Conſienation ; the more 
Improper Ways are, Acceptilation, Compenſation, Innovation, Conſuſion z of which 
jn order. 

a 3. Payment is the moſt proper Jouſing of Obligations, and therefore retaiheth 
the common name of Sclution , /. 49. and [. $0. ff. de ſolut, In many caſes 
payment made boa fide, dilſolveth the Obligation, though he to whom it was 
made, had no right for the time, So payment made toa Procurator,was thought 
ficient, albeit the Procuratory were thereafter improven, ſeing there was no 
viſible ground of ſuſpition of the falſhood of it, Feb. x. 1665. Elpbingitoun of 


Films contra Lo. Rollo, and Laird of Niddery, And payment made to a Mi- 


niſter, though he was depoſed, having continued to Preach after the Term, be- 
fore intimation of the depolition, was ſuſtained, but not for Terms after the in- 
timation, J#. 10. 1679. Colledge of Aberdene contra E: Ab:yv. So alſo pay- 
ment made by a Debitor to h1- Creditor bona fide, was found ſufficient to Libe- 
rat, againſt an Appryzer, who had Apprized the Right of that ſum, before pay« 
ment made, albeit the Apprizing as a Judicial Aſhignation needs no Intimation, 
» was found in the cafe of Thomſor contra Dowglas: Lady Long formacw. And 
payment made bona fide to a Donatar, was found relevant againſt a prior Do. 
mtar, Hope, Horning, Wright contra Wright, And moſt ordinarly payment 
made hora fide by Tennents to their old Maſter, is found relevant againſt ſin- 
gular Succeilors, though publickly Infeft, uſing no diligence to put the Ten- 
nents iz m1ala fide, Spotſ. Appryzing, Lo. Zowdown contra Tennents of Jedburgh, 
And payment by Tennents to their Maſter, was ſuſtained againſt the Donatar of 
his Eſcthcat, not having obtained Special Declarator , Had. Feb. 10. 1610, 
Blckwyn contra Wiljon, Neither will Citations againſt Tennents, or Arreſtments 
upon the Titles of fingular Succeſſors, put them in male fide to pay to their 
Mater, till the Titles of (ingular Succeflors be judicially produced againſt the 


|. Tennents compearing , becauſe Tennents are not obliged, as purchaſers to ſeatch 


Regilters to find their Maſters Rights, or the Rights of fingular Succeſſors ; yea, 


| the Arreſtments of their Maſters Rents not infiſted upon, and their Maſters Debts 
| uſtruced before the Term, ſeem not to infer double payment againſt the Ten- 


nents, paying after their Terms are paſt + But payment made before the hand 
doth not liberat, even againſt a Donatar Arreſting and doing diligence after pay- 
went betore the Term, Feb. la#. 1628, La. Eanchop contra Tennents of Cleg- 


if bn, Feb, 5. 16679. La. Traquair contra Houatſon, But it will not be accom- 


Ped pay ment before hand, it by the condition of the Tack, the firſt Terms pay- 
ment be made at the Entry , and the Tennents to be free at the Iſh, Jaw. 7. 1662. 
E Lauderdail contra Tennents of Swintoun, Neither will a Diſcharge freely 
granted, without true and real payment. be ſufficient, though it bear paymenr, 
toobtain the priviledge of payment bora fide, as was found in the foreſaid caſe, 
Thow/on contra Dowglas: Payment made by Tennents bona fide, to their Maſter of 
Sock and Teind promiſcut, as they had been accuſtomed, found to Liberat from 
lieir Jeind Maſter, who had Inhibite and intimate the ſame to the Tennents, 
ſeing the proportion of the Duty they payed for Teind was not known, Dec. 
13, 1627. Hepburn contra Tennents. March 21. 1628. eMurrey contra Ten- 


, | tents of [nchafray Abbay, Yea, payment made of a part of the price of Lands 


to the Diſponers Bairns, to whom it was deſtinat,was found relevant, albeit af- 


[ tera ReduRtion depending of that Diſpoſition; ſeing there was no reafon filled 


wp againſt the Bairns Intereſt, nor they cited, July 19, 1662. Montgomery con- 


| taallace, Payment of a Tocher, Contraed by - a Wite was inferred by pres 
4 ſumption, that the Wife lived twenty two years, and that theHusband acknow- 


ledged in his Teſtament that ſhe had payed the Tocher, Feb. 16. 167x. Dods 
contra Scot, Payment is always preſumed by retiring of the principal Bonds, 


| nem Chyrographums apnd debitorem repertum preſumitnr ſolutun, 


T 4 Miſ- 
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Mi :ves in other Writs , will not inftru@, where the prin, 
we ee Lifienor produced and therfore is. held as retired, albeit theſe x, 

ini ve the Tenor 
| CI dion, that the Write was retired. Payment made indefiniy} 
by a Debitor for ſeveral ſums is generally aſcribed to any of theſe ſums, that the 
Debitor pleaſeth to apply it toy becauſe the caſe of the Debitor is favour; 
and the Creditor granting a _ gs = isinterpret againſt him,theny 
ining intire as it was the time © : 
wether 6c after the indefinit receipt, the ſamine was not found applicabl 
to a ſum baving Caution, there being another ſum which had no Caution, whi 
would have been loſt by that application, Feb, 3. 1680. Moncrief contra Cameref 
But where theDebitor makes no application, but hisCreditor or (ingularSucceſſy 
does compt the application, preſumitur in duriorem ſortem, as it for one debt then 
be a Bond bearing Annualrent, and another Debt bearing no Annualrent, the 
indefinit receipt is to be imputed totheBond bearing Annualrent;or where the one 
ſecurity hath a greater penalty, legal or conventional, in calc of not paymem, 
as Appriſing,or Adjudication, whereof the Legal is near to expire. : 

4. Conſignation in caſe of the abſence, lurking, or refuſal of the Creditor, 
equivalent to payment,apd where It is not otherways agreed ( with us) it isord; 
narily done in the hands of the Clerk of the Bills, by way of Supenfion, ax 
it ſtops the running of Annuals, and all other inconveniencies upon the Debitg, 
and the Configner is free, though that which is Conſigned be loſt by the keep 
being Bankrupt 3 k 19, C. de Uſur, or otherways, if it was the Creditors fauk 
who charged for more than was due, as if he charged for the whole penaly, 
which ought to be modified,there is no necefſity in that caſe toConlign the Þ4 
nalty, but to offer what ſhall be found due 3 ſo if the fault be the you 
if the Mony be loſt, it is loſt to him. It was ſo found, that a ſum Configne 
in the hands of the Clerk of the Bills, upon obtaining Suſpenſion, the Conſighe 
Having firſt offered .by Inſtument the principal Sum and Annualrent, andh 
much of the penalty ay the Charger would Depone he had truly deburſed up 
'on Oath, the /nſtrument being alſo inſtructed by the Oath of the Witneſſes is 
ſert, the Conſigner was declared free, though the then Clerk of the Bills wa 
.become inſolvent, July. 28. 1665. Scot contra Sowervail, So that in Confy 


pation of Sums, for which there is a Charge of Horning, if the Charge beta 


more than what is due, Conſignation may be warrantably made, without offerd 


What is due 3 but otherways, the offer of what is due ſhould preceed, elſeth | 


peril is the Conſigners, if the fum Configned beloſt ; but if when the Con 
tion is autbore pretoris either by deliverance of the Lords, or by the Ordinar pi 
King Bills of Suſpenſion upon Conlignation, it ſtops the courſe of Annuals ; 4, 
C.eod, becauſe there is always a ſeveral reaſon of on which ought to bere 
levant, though Configoation would make it paſs without inſtruction 4 for the 
- Confignation is only for the Creditors ſecurity in place of Caution yg and ſeing the 
, Creditor may quickly diſcuſs the Supenſion, and will be heard to anſwer fun- 
marly upon the. Bill, albeit atdiſcuſting the reaſon be not found relevant,or not 
inſtructed, Annual is rot decerned after Confignation, being wodica mora ; ye 
if the ſum were loſt, the peril would be the Conſigners, not having firſt offered 
all that was due, by Inſtrument g and though the Creditor be uncertain, lus 


king, or out of the Countrey, the Lords upon ſupplication will grant Letters d q 


Requiſition and offer, to beexecute at the Mercat-Croſs of Edinburgh, and Pez 
of Leith, where all men are preſumed to have Procurators to. antwer for theo 
$4:quam in communi patria : But if an offer be made of all that is due, and nc: 
accepted, it is a relevant Reaſon of Suipenfion, upon production of the Inftrs 
ment, and Canſigning the Principal and Annual, though no part of the Expe 
ſes be Conligned, till, they be.modifieds if the Conſigners Reaſon be found rele 
vant and inſtructed, the Charge will be Suſpended fimpliciter, and the a” 
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the receipt: But where the Debitor by, | 
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Tir, 18, Liberation from Obligations. 5: 
will contain a Warrand to the Clerk of the Bills, to deliver up the Configned 
Fums to the Charger, who mult bear the Expenſes of Confignation 3 bur if the 
the Suſpender be #n 2ora aut culpa, as if he do not Conſign the Expenſes moditi- 
ed by the Lords. whereby the Charger will be putto a new Charge, he muſt bear 
the Expenſes of Conſ1gaation : -Bur if an Afﬀegnay or Singular Succeſſor Charge for 
more than is due, the hazard will not be his, who may be i-norant of his Ce- 
Jents Diſchargesgand therefore, the Suſpender ought to produce to him the Dil- 
4 he omit, the hazard will be 
his: Asto the Obligements upon the Conſfignatar, theſe ſhall more properly come | 
n with Redemption of Wodſets, where Confignations are moſt frequent, [rfra; 
Tyle Wodſebs. : | 
5. Cdcceptilation is the ſolution of an Obligation by acceptance of that, which 
* not the direct performance of the: Ob)igation, in ſatisfaftion thereof, cither re» 
ally, or imaginary, by acknowledgement thereof,as ifit were truely performed, 
The Rowans did only allow Acceptilation as a Liberation from Stipulations, and 
therefore before any other . @bligation could be diſſolved by Acceptilation, it 
behoved to be innovat, by a Stipulation ingaging for the ſame matter, and the: 
Acceptilation it ſe]i could only be by Stipulation, by the Interrogation of the 
Debitor, quod ex #ali ftipulatione debeo acceprum fers, to which the Creditor an- 
ſwered acceptum fero 3 whence it bad the name of Acceptiletio, expreſſing an ac- 
knowledgment of the receiving and accepting of the performance of the 0bligati- 
on, and of preſent bearing and having the ſame, which was valid and effe&tua); 
though. the Creditor, neither then nor before had received any performance of 
the obligation, and needed no other Probationz nor dothit admit of a contrary 
Probation, that nothing was truely received, in reſpe& that the ſole will of the 
Creditor may evacuat the Obligation, by Diſcharge or Renunciation 3 and 
therefore Aeceptilation without any performance is ſufficient, and is the more 
ſolemn and ſecure way of Exoneration. i | 
Where there are many Co-debitors, the Diſcharging one Liberats not the 
reſt, if they be Co-principals,. unleſs the Diſcharge be imperſonally conceived, 
that the thing oblieged (hall not be demanded; or that the Renunciation or Diſ- 
charge be granted to the principal Debitor, for thereby the Obligations of the 
Cautioners being acceſſory, are underſtood alſo to be Renunced : But Accep- 
tation extinguiſheth the Obligation as toall the Debitors 3 becauſe it importeth 
an acknowledgement of performance. 
| Acceptilation with us may be of any Obligation, and requireth no Stipulation; 
bit asthe acknowledgment of payment Liberats all the Debitors z ſo the acknow- 
ledgement of any fatisfation, which importeth payment, or any thing accep- 
ed as equivalent, hath the ſame effect ; and theretore, we uſe more the Term 
of Satisfaction, then Acceptilation 3 which SatisfaQion, if it be upon grounds 
equivalent zo payment,or direct performance, it is £quiparat thereto in all points, 
and hath the priviledge of payment made bone fide, to Liberat, though the 0b- 
ligation be nor a9” cs to the party having the preſent, and. better Right; 
but otherways, neither the acknowledgment of payment, or of ſatisfaction, or 
any Diſcharge, hath the priviledge of payment made bona fide, which is mainly 
founded upon this ground, that bows fides won' patitur ut idens bis exigatur, l. 57. f. 
4. | 
6. Compenſation is a kind of Liberation, as being equivalent to payment, for 
thereby two liquid Obligations do extinguiſh each other ipſo jure, and not only 
Fe exceptions ;, for albeit Compenſation cannot operat if it be not proponed, 3's 
neither can payment 3 yet both perimennt obligetionem ipjo jure, and therefore are 
lot Arbitrary to either party, topropone or not propone, as they pleaſe z but 
0) third party having intereſt may propone the ſame, which they cannot hinder; 
* ltance, if a Cautioner be diſtreſt, he can propone Payment, or Compen- 
mon, -upon the like liquid Debt, = ro the principal Debtior, which he can. 
| net 
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not hinder 3 and therefore a liquid clear Debt, though bearing no Annualrey, 
compenſerh another Debt bearing Annualrent, not only from the time Compe, 
fation is proponed,” but from the time that both Debts came to be payable 


from which time it ſtops the courſe of Annualrent, as is clear by many Lay} - 


digeft : & Cod. de compenſationibus,which is conſtantly followed by our Caſtoy, 
wherein poſitive Law for utilities ſake, hath influence, to ſhun the multiplic, 
tion of Pleas ; for otherways, 'if Compenſation were rejected, the Credity 
would proceed toexecution, .and-the Debitor would be put to a new AQin, 
which is very inconvenient; and therefore, when a Debitor forbeareth to inſj 


for aliquid Debr, after the term is paſt, it is preſumed to be on that actom 

that _ Creditor oweth him the like, or a greater'ſnm, O& fruſtra petie gu 
mox eft reſtituturus; but otherways Compenſation is neither payment formally ng 
materially z for when a Creditor borroweth fron his Debjcor a ſum, and expiy 
ly obligeth him to pay the ſame, -itis ſo far from being done for payment ofa ſun, 
formerly due to the Debitor, that there is an preſs Obligement to pay the 
ſame in numerat Money, ataday 3 and yet if that poſterior Debt be infiſted 


it may be Compenſed with the prior. _ 
If Compenſation be renunced it will be excluded by that perſonal objetia 


which will take no place againſt other parties intereſt for thereupon Compay' 


ſation would be admitted tor a Cautioner, for a Debt due ro the Principl 
though the Principal ſhould renounce Compenſation 3 or if the Compendatiy 
be indire&ly renounced, by giving a Bond blank in the Creditors name, whig 
is underſtood, as done of intention,' that the Bond may paſsto fingular Sucaf 
fors without a'forinal Aſignation or Intimation, burby filling up the partiesnax 
who gets the Bond, whocharging thereupon will not be compenſed by any Dd 
of the party, to whom it was firſt granted, Feb. 27, 1668, Henderſon contn 
Birzy. And on the ſame ground, a Bond of Corroboration,' bearing a gener 
exclufion of Suſpenſion, ; was.found to exclude Compenſation, though the Bull 
was granted under Caption, without any Tranſaction or abatement, June 
1672. Murray contra Spadin of 4 ſfintully. 7 | 
Compenſation is deſcribed by Modeftinus, debiti &- crediti contributio, l, 1.f. 
compenſationibus; which deſcription is neither clear nor full - It is not clear wh 
ther the Contribution be by concourſe of: two Debts, or by proponing ofth 
Compenſation: Neither is it full by expreſſing what kind of Debts are comped 
able, forthey muſt be commenſurable, and 11quid, being conſidered as Fungibls 
indecernable in the value, or in the individuals, as Money, Wine, Oyl, Grai 
Oe pr if both Obligationsbe in general, asif either party be oblieged to de 
ver 2 Houſe, a Sword, .&c. for then no ſpeciality being expreſt, the Oblip 
tions are commenſurat, and ſo compenſable. But obligations of a particularbs 
dys are not compenſable by Money ; and therefore, Money depofitate being& 
manded, cannot becompenſed by a Debt due to the Depoſitar, becauſe the Ms 
ney depofitat was notdehivered as a Fungible to be reſtored in the ſame kind, bi 
in the ſame individual ;” and likewiſe, acceptance of Depoſitation imports ſomud 
truſt, for ready delivery, that Compenſation is underſtood: thereby to be 
nounced, 4. pemult, C. depoſiti. wid. ſupra, b. t. | 


Upon the ſame ground Compenſation is not relevant upon ſums ſecured bya 


Heretable infeftment, whereby Landsor Annualrentsare Diſponed for theſe ſang 


for though Impignoration be intended, yet the- ContraQt being in the form | 


Vendition with a Reverſion,the Sum lent becomes: the Debitors, as the priced 
the Land or' Annualrent, and isno more the Creditors, unleſs there be acla 
of Requifition, that he may return to his Money, - or paſs from his Infeftment, 0 


a clauſe to repay upon a ſimple Charge ;: and therefore, till the Requiſition /aN g 
Charge, there can be no Compenſation,except upon the bygone Annualrents,0nf þ,, 


| bythe Infefement, which remains ſtill moveable'and compenſable, Fanny? 


£667. Oliphent contra Hawilton, But Compenſation was ſuſtained upon _ 
| us 


a 
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vms, though AppryZing wasled thereupon, unleſs it werechad witty Poſſeſſion 
-nd expyred, June 18, 1675. Lyes Burnt contra Forbes of Blacktoun, The like 
was found as toa fum Appryzed for; burnot upon a Wodlet, requiring Requi- 
ſtion, unleſs Requificion were made, November 12. 1675, Home of Plandergaif 
contra Home of Linthil, The reaſon of the difference is, becauſe Appryfmgs 
ox Adjudications during the Legal are extinQ, in any way that the Surtis where- 
gn they were led become extind, arid need no Re-inveſtitare of the Debitor 29 
Wodſets do 5 But by a liquid Debt,is not underſtood a Debt, for which there is 4 
Decreet, or qn# habet paratams executionem, but it is ſufficient that the Debt it felf 
sliquid of the ſame kind with the Charge 3 And theretore, Compenſation is com- 
petent againſt Sums due by Regiſtrat Bonds, upon ſums due by Bonds, though 
not Regiſtrat, yea, though not Regiſtrable, 

Compenſatiow is alſo competent upon Debts which are not liquid fo ſoon as 
they become liquid, either by a liquidation of confent, or by a Decreer, which 
ms ſuſtained, thongh the Decreert was atter the Charge, Dec, 23, 1635. Keith 
contra L, Glenkindies Yea, a Decreer of liquidation againſt a Principal, was 
found ſufficient to infer Compenſation againſt the Cantioner, or his Aﬀſigney, 
though not called to the Decreet, it being without collufion, Fane 24. 1665, 


. Irving contra Strachan. And Compenſation was ſaſtained againſt an Aſſeney, 


qpon a Debt due by the Cedent thoagh liquidat atcer the Aſſhgnarion, in reſpe& 
"the Afignation was gratuitous, Far, 18, 1676. Crokat contra Ramſay 2 Bur 
Compenſation ought no turther to be drawn back than to the liquidation ; and ſo 
Farms being 1:quidat will ſtop the courſe ot Annualrenr, from the time of the li- 
quidation, but not from the time the Farms were due, unleſs it were Money 
Rent, but Fartns or Services only from the liquidation, Dec, 4, 1675, Wat- 
ſon contra Cunninghame, So Compenſation is relevant, not only upon a Debc 
of the Creditors own, bur if he be Creditor by Affignation, the Debt is com- 
pealable by a liquid Debt, due by the Cedent, before he was denuded by Affſig- 
nation, and Intimation becauſe the Compenſation was effeQual po jure, from 
the concourſe of the two [:quid Debts inter eoſdem, Feb,14. 1633, Keith contre 
Heriot. March 16, 1639, Forſyth contia Coupland, 

Compen{«tion by our common Conluerude, is alſo relevant upon a Debr Aſg- 
[edto the Compenſer, albeir the Debiror puriued or charged do ſeek our and 
Kquire a Debt of the Chargers, even atter the Charge, which is a further Be- 
nefit introduced by Cuſtom, though ir hath this inconveniency, that a Creditor 
an hatdly recover any Debr, if he be due Debt to others himſelf; bur if an Aſ- 
fieney charge for a Debt, the Debitor will not have Compenſation upon a Debr 
dthe Cedents, Affizned to him after che Intimation of the Chargers Afſiena- 


3.f ton, for theſe two Debts never concurred inter caſdew partes ; tor though the De- 


ditor may always compenſe the Aſfigney upon the Cedents Debt before the Aſ- 
fipnation, if ic was originally due co the Debiror himſelf, bur after the Cedent is 
denuded by Intimacion, the Debitor cannot acquire a Debt due by the Cedent to 
anocher, therewith to excluJe the Afigney ; otherwiſe the Debts do never con, 
ardetwixe the ſame Debitor and Creditor, Fen.22,1663.Wallace contra Edeer- 


i} F*#h 4.1676. Rollo contra Brownlie, The reaſon ts, becauſe,after a Charger's Ce- 


dent is denuded by his Affignation to the Charger, he is no more Creditor to the 
{ſon charged, and theretore that perſon taking Aſſignation to the Debt due by 


uy the Chargers Cedent, could not compenſe the Charger, much lefs his Aﬀgney, 


Dit Heirs and Executors are accompted eader# perſona cum defuntfo; and there- 
e, Compenſation may be both upoa and againſt their Debts : So Compenſation 
Ws admitted againſt an Heir or Executor, upon Debt due by the Defung, to the 
tenders Father, whom he repreſented, Sporſ.hic, Cafmire Pyet contra Ruſſetter. 
And Compenſation was admitted againſt an Executor upon a Legacy left ro the 
| ender,though there was no Sentence thereupon, Sps#zſ, Executors, Willi«mſen 
Utra Tweedics, It was alſo admitted for an Executor, npon a Debt-due by on 
U 3 Pucſuer 
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Purſuet to the Defun&, though the Executor had not Confirmed that Debr, þ 

he behoved to eik the ſame, Had, Dec, 7 1609, Aikman contra La, Brughtos bt tt ; 
0 


But Compenſation is not competent to 7 Creditor of a DefunR, takins Aﬀo 
nation to one of the Defun&s Debts after his dearh, which is upon accompr of if, Pe 
- . the 
Priviledge of the Creditors, who have acceſs to the Defuns Eſtace accordin we 
their diligence; and therefore, the'Executor cannot prefer one to another - h 
leſs can 2 Debitor of the Defun&, by raking Afignation to the Detunes Deb Th 
prefer pw _ ro the reſt ot the Creditors of the NefunR, Feb, 8. 1660 a 
Crafurd contra E,Marray, Feb, 14, 1662, Chi «| £ac 
m 4+ hong , . hildren of Monſwa/l contra Lowriey 
Compenſation was found competent againſt a Donatar upon 2 
bels before the Rebellion, for Thich = Compenler gr aoceng COEm as 
payed thereafter, Feb.3, 1635 1nnes contra Leſly, Fan. 23, 16 yg pom, ef conc 
contra Stirling of Airdech, SO Compenſation is competent againſt FaQors = co 
curators, or Commiſſioners, upon their Conſtituents liquid Debt, bur nor ws but 
their own Debt, for they are not Creditors as to their Conſtituents Sums : yu {Ie 
FaRor being charged by his Conſtituent tor his Intromiſhon with his Ren <4, t} upor 
not admitted to compenſe the! ſame with a Debt due by his Conſtituenc -- 1 
unto the Factor took Aſfignation, Neither was a Chamberlain accom t J ere} and 
bitor to his Conſtituent, as by a liquid Debt, but that his confiinmm a Db} Deb 
were in the Property ot his Maſter, and only in the FaQors cuſtady as 4: Nan lyo 
my 9. [nd or _ contra Murray, alias Crichton, CIO 1 y 
ompen(ation takes no place in the Provinces of Fr4 ; 
not the Roman Law, but Fatecadiaary Law, nd > —- _— _ 
King, as is obſerved by Gregorius Theloſanus upon Compenſation - Spa the 
not to have been competent by the Law of Sc9:/axd, before rhe At of P 1. = 
Cap. 143, Whereby it is Statute, That any Debt de liquido in liquidum 
verified by FFris, or Oath of Party, before giving of Decreet, be edmitt th 
Feadges within the Realm, by way of Exception, but not after the 1vin *s yo 
the Suſpenſion, or in the Reduttion of the ſame Decreet - So tha if f eh, G 
purſuit be inſtantly verified by Writ, the Defender will not get 1T * LOI 
Compenſation, but if a Term be affigned to the Pur{uer ". ſame any 2, 
figned co the Detender, to inſtruc any Debt wherewith he would _— 
= we Lars & as v7 re deans, , the Probation can be cloſed bp meg 
1s Probationsfor the Statute bears Compenſation to be in liquid Debts i 
ly verified before the Decreet, although it mention not Probati _— —— 
doth not exclude the ſame A bur it excludes Com w nguranngs thy Ano, 
ther by Suſpenſion or ReduQion, which ſeems rn ne Og 
of Compenſation, becauſe it was com petent md ; ornate _—_ 
a common Objection againſt any reaton of Suſpenſion or Redu ws cen any 
Compenſation ſhould not be admitted after Decreer, though ihe De Hy 
inablence, unleſs it were Reduced upon Improbati Ts Hy +6, e Decreet- wet 
Nullity, or by purging the .Contumacy innot compearing ; ſo ans. or othe 
not ſuſtained againſt a Sheriffs Decreer, though in abſence : [ yg wn 
Des m nan as taking Afſignation to the Dete? of ho et ns 
ecreer, ſhould not found a Compenſation, as being againſt rh 
tutes for though it ſeem an emergent reaſon which gainit rhe letter of the 
empern mined yer wo el th peclny ofthe Sm, cc 
creet z but this Statute is to be underſtood 
creets proceeding upon Citation, and erſtood only of D6 
a pk, = of conſent, by the Fer Re as 
_ Compenſation is ſometimes elide hy . | 
dom occur, and hath not been na, phonans - yon ws - ch Ge OY 
- pop occur 3 There may be ſeveral Debts due ay = — 
z and Te 1 - 9 ] me 
| y may infiſt by Purſuit or Charge for ſome of them, and = 
| othe) 
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athers;ifthere be moreDebts on eitherhand.they muſt be determined by an2ccompt 
of Debit. and Creait,but it the Purſuer be Creditor in two 1:qu:d Debrs cue by the 
| Detender, and the Defender be Creditor to him in one liquid Debt, three caſes 
| may occur ; tor either the Detenders Debt is anterior co both che Purſuers Debts, 
| or poſterior to both, or is betwixr the two Debts of the Purſuer or Chatger. 
if The ground for Reſolution of thele caſes, is that which hath been ſaid, that lis 
quid Debts due by and to the ſame perſons concurring at the ſame time extingu:ſh 
exch other ſo tar as they are equal - So then if a Creditor having two Debts due 
{| to him by the ſame Debitor, and if the Debitor be Creditor to him in a Debt 
prior £0 both, the firſt Debt of the two being purſued for, rhe Defender hath 
| Compeniation on his Debt prior to both, becaule theſe two Debts fo ſoon as they 
ef concurred did extinguiſh each other, but the Purſuer cannot recompenſe with his 
at ſecond Debt, becaute there was no extinion betwixt it and the Detenders Debr, 
©} but only between the Purſuers firſt Debt, and the Defenders anterior Debr; but 
| it che Purſuer inſiſt for his ſecond Debr, the Defender proponing Compenſation 
4] vpon thar Debr, the Purſyer hath Re-compenſat:on upon his firſt Debr, 

ul _ K the Defenders Debt be poſterior to both the Purſuers Debts, the concourſe 
6} nd extintion is only between the Purluers ſecond Debr and the Dejenders 
&| Debt, yet Compenſation being equivalent to indefinite Payment, wherein the 
in} {your of Detenders gives the option co aſcribe the indefinite payment co either 
it | of the Debts he plealerth z; therefore, whether the Purſuer inſiſt on his ſecond or 
firſt Debt, he cannot recompenſe with the other : This doth allo agree with that 
In} ordinar preſumption that a Creditor would not give Bond to his Debitor, buc 
ht} would only give him Diſcharge and Allowance in what he was before Owing 
mf to him, and ſo in that caſe there is no Re-compenſatidn, 

The third Caſe is, it the Detenders or Suſpencers Debt be in the middle, be- 
tween a prior Debt ot the Purſuers,and a poſterior, then a middle Debt concur- 
ting with the prior Debt, there is mutual extinion; and therefore it the Pur- 
ſver infiſt on his prior Debt, and the Defender crave Compenſation on his middle 
Debt, the Purſuer cannot have Re-compenſation on his poſterior Debt, bur if the 
Purſuer infiſt on his poſterior Debcyit the Detender Compenſe not his middleDeve, 
the Purſuer may Recompenſe with his prior Debr, 

7. Retention 1s not an abſolute extin&tion of the Obligation of Re-payment,or 
Reſtitution, bur rather a Suipenſton thereof, till SatisfaRtion be made to the Re- 
taner; and therefore it is rather a Dilatory than a peremptory Exception, though 
ſometimes, when that which is cue to the Retainer, is equivalent to che value of 
what is demanded, if either become liquid, it may turn into a Compenſation, ſuch 
the Right of Mandarars, Impledgetrs and the like, who have intereſt to Retain 
the things poſſeſt by them, until the neceſlary and proficable Expenſes wared our 
by them chereupon be ſatisfied. -- | 

8. lnnovanon 1s ihe turning of one Obligation unto another,and ifit be aThird 
Perlon becoming Debitor for Relict of the former Debitor, it is called Delegati- 
#. Innovarion is not .preſumed by granting of a new Obligation, either by the 
Debitor or another ; but it is rather held to be as Caution, or Corroboration of 
the former Obligation, conſiſtent therewith; and in the Civil Law it is never e- 
ſteemed Innovation, unleſs it be fo expreſt /, lt. de novationibus ; But with us, 
though it be not named, yet if it appear to have been the meaning of the Parties, 
Not to Corroboratz, bur totake away the former Obligation, it is a valid Inno- 
vation? So it is ordinarly inferred, when a poſterior Security bears, ir: ſatisfa. 
Gon of the former Obligation, though it did got Renunce or Diſcharge it, nor ex. 

preſly Innovar it, Dec. 6. 1632. Chiſho/m contra Gordov. The like where the po- 
ſterior Bond bears, in Jull jatisfaGion of the ſum, for which the ſormer was granted : 
though it made no mention of the former Security, Fuly 23-1633, Lawjon con- 


: py tra Scot of | hiteſlade. 
: fit 9. Confuſfon of Obligations js, when the Creditor and Debitor become one 
then 


U 3 Per. 
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Perſon, as when the one ſucceedeth as Heir to the other, or becomes Singyly | 


r in the Debt; for thereby the.Obligation is incffe(tual, ſeing NOneea 
be Cider Or Debitor to himſelf, which was extended ſo far»thatan Heir py 
tioner being Debitor, by medling with the Defuns Means, and thereafter he 


Huſband taking Affignation to a Debt, and purſuing another repreſenting the 


Detun& thereupon, the exception of Confuſion was found relevant, becaule |, 
was Creditor as Afſigney, and Debitor as the Intromettors Huſband » pod, 
Afﬀignation, Mair cofitra Calder. But where an appearand Heir gave a Bond, 
and whereupon Adjudication was uſed of his Predeceſſors Eſtate , his tz 
king Aſſignation to that Adjudication, was not found to extinguiſh the Debt by 
Confuſion, though Rights ſo taken will not free the Aſſigney of behaving as Ker, 
if his Afignay intromet 3 whereupon there was an Actof Sederunt made, as 
all caſes thereafter, inthe caſe ofthe Creditors of the Earl of Nzthiſdale, Jay, 11, 
1662- But if by different Succeſſions, the Debitor and Creditor ſhould becone 
diſtin, the Obligations would revive, as in many cafes may occur z and fo Coy. 
fuſion is not an abſclut extinion, but rather a Suſpenſion of Obligations. 

 Confuſjon doth not always take place, where the ſame perſon who is Debiiq 
ſucceeds to,or takes Aſlignation,as is evident in Cautioners taking Aſhgnation y 
Bonds, wherein they are Debitors as Cautioners 3 yet may purſue the Princip 
or Co.cautionersas Aﬀigneys, and will not be excluded upon alledgance of Coy 
fuſion, which is only relevant, when that Debitor, who hath no Relief, becong 
alſo Creditor by Succeſſion or Aſſignation; And ſo an Executor taking Aſſign. 
tion to an Heretable Debt, may thereupon purſue the Heir for Relief: Or any 
Heir-male, of Tailzie or Proviſion, taking Affignation to his Predecefſors 
mays as Aſſigney, have recourſe againſt the Heir of Line, of Conqueſt, or Exe 
cutor, Yea, if any perſon take Aſſignation toa Debt, dueby his Predeceſlor, t 
whom he is Heir-male, if there be no Heir of Line or Executor, though dy 
ring his Life the Aſſhignation can have no effe& 3 yet after his death, his He- 
male will fucceed to him in that Afſignation, and may thereupon purſue his Hei 
of Line, or Executor for payment ; for the taking of an Aſſignation, and nott 
Diſcharge, did clear the mind of the Defunct, that the Debt and Credit woull 
divideafter his Death, and that his Heir-male would ſucceed to him 37 credit, 
and his Heir of Line i: debito, 


The End of the Firſt Book. 
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33 Quzoullius ſant how appropriatr. 

34 Appropriation by Acceſſion of Birth and 
Fruits. | | 

35 Appropriation by Alwvion. 
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RAVING gone thorow the firſt two Branches of privat Rights, Per- 

| ſonal Freedom,and Obligation,how they are Conftitute: and how Extir- 

; guiſhed, we come now to the Third, which is Dominion : kut becauſe 

_* that Term is moreappropriat to Menover Men, than over other Crea- 

"ures, 1t is therefore called a Right Rea}, or a Right of Things: For as Obligati- 
u 


— on 
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isa Ri al, as being a Power of exaQing from perſons that which j, 
roche db hs 7 wp 4 ms of diſpoſal of things, in their Subſtance, Fruiy, 
F wr unfolding this Right, and the progreſs thereof, both according to the 
order of Time and Nature, advert, Firff, That when God created Man, he gaye 
him Dominion'or Lordſhip over all the Creatures of the Barth, in the Air, and 
in the Seay Gen, 1. Verſes 28, and 29. with power to Man rodiſpoſe of the Crez. 
tures, even to the conſumption thereof; and it is like, that during Mans Inno. 
cency, there was upon the part of the Creatures, a great ſubjecion and ſubſe. 
viency toMan, till afterwards, when' he revolted from God, the Creatures re. 
volted alſo from him. This Dominion of the Creatures was given by God, when 
there was yet no Man but Adawand Eveonly ; Whencz ſome do infer, that 4. 
dam was not only 'Governour of this whole Inferiour World , but that he wy 
Proprietar of it, and that all Rights of Goyernment or Property, behoved tohe 
derived from his diſpoſal, or by Succeſſion to him, and that his Monarchy dig 
deſcend by Primogenitorof his Male Race; ſothat if the perſon could be known, 
that doth- by' progreſs repreſent Adaw, he would be the only righteous Monarch 
- of the World 5 but the Text cleareth the contrary , for in the 28. verſe, God 
faith to 4dar, and Eve, Increaſe and multiply, and repleniſh the Barth, and ſubdu 
or ſubject the ſame, and have dominion over the fiſhes of the Sea, the fowls of the He. 


vev, ard all living things which move upon the Earth, This Gitt theretore could ng 


be to Adamand Eve, who could neither Repleniſh the Earth, nor Subjugar ng 
Subdue it 3 but it was to Mankind,which then was in their Perſons only; and 
did not import a preſentRight of Property,but only a Right or Power to Appro. 
priat byPoſſeſſion, or jus 4d rem, not jw inve, ſo that what was not Subduey 
and Poſſeſt, was no Mans, and every man had Right to 'Snbdue and Poles, and 
thereby had Right to that, which before belonged to none as well as Adan; 
Andiin theſe firlt Ages, there was no Property diſtin& from lawful Poſleſſia, 
not only of Moveables, but even of parts of the Earth 3 for when Poſleſſors r- 
moved from theſe parts, they ceas'd to be theirs, and became the next Foſleſlory 
and therefore the Scripture calleth them Poſſeſfions, without mention of any «. 
ther Property. Adams Dominion was of-his Poſterity, as he: was their Father, 
and ſoindireQly be might over-rule their-Poſleſtions 5 but they derived no Right 
from him thereto, but to what he gifted, being then in his Poſſeſſion, which 
was common to all other Fathers. | 

It is a falſe and groundleſs opinion which ſome hold, that Man by his fall hath 
loſt his right to the Creatures, until by Grace he be reſtored, and that the (ol 
Dominion of them belongs to the Saints, who may take them by force from al 
others. For by the whole ſtrain of the Law of God, he il] owneth Nominion 
and Property of the Creatures in Man, without diſtinction, and prohibiteth al 
force or fraud 1n the contrary, which ſufficiently clcareth that fubtilty of Man 
Forcfaulture gy for though Sin maketh Man obnoxtous by way cf Obligationis 
Punifhment, by Gods exterminating him from the uſe and comfort of the Cres 


tures 3 yet that Obligation doth not infer the aQual ceaſing of Mans Right, mud 


leſs the ſtating 'ofthe Rights of Mankind in a ſmall par: of them. 

This Dominion of the Creatures being given to Man without diſtin proportt 
ons or bounds 3 it neceſſarily followeth, tha: by the Law of Nature, the Birtl 
and Fruit of both Sea and Land wereacquirable by all Mankind, who had equi 
intereſt therein, . and every one might. tzke and make uſe thereof, for his neceſ 
ty, utility and delight: Yet, the Uſe and Fruit thereof muſt in ſome caſes, ad 
might-in all caſes become Proper, as what any had taken and Poſleſt for his Uk 
became thereby Proper, and. could not without injury be taken from him, mud 
more the things which had received Specification from his Art or Induſt ry becant 
Proper, and all others wight be debarred from any profitor uſe thereof; butl, 
that ſome part or uſe thereof might be communicat to others, which beiry 
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theleſſer, and not reaching the power of the Subſtance ofthe thing, 1s therefore 
-ulled a Scrvitude, whereby that which is proper to one, ſerveth another in part: 
and when the Proprietar giveth not the Fruit, or Ute, but only the Holding, 
orthe Detention of the thing to another, for his Security of ſome Debt, or Oblt- 
ation ofthe Proprietars to him, that Right is called a Pawn or Pledge ; So thac 
* whole, all Real Rights are either that original Community of all Men, which 
-ould not be affeRed 3 Or the Intereſt which Poſſeſſion giveth, or Property, Servi- 
de, or Pledge , of which in order : And Firſt, Generally as they were of old, 
:ommon £o both things Moveable, and Immoveable ; and then ſpecially in re- 
ation to things Immoveable, and to Heretable Ground-rights of the Earth, and 
things fixed thereto, which now by the Feudal Cuſtoms is much changed from 
what it was, and yet is in Moveables, : 

2, The diftinQion of Moveable and Heretable,is very neceſſary to be here known, 
15 being the common. Materials of Real Rights, and having a general uſe, in the 
Conſtitution and Tranſmifſion of Rights, amongſt the Living, and from the Dead, 
eucceffion being now totally divided in Moveable, and Heretable or Immove- 
able Rights. Any thing is called Moveable, which by its Nature and Uſe is ca- 

ble of motion, as things Immoveable are the Earth, Sea, and things fixed to 
the Earth, not to be removed therefrom, as Trees, Houſes, &c. which though 
they may be poſſibly moved, yet it is not their uſe ſo to bez the Superfice of the 


| Farth is Immoveable, though it may be moved from one place to another place 


of the Farth: The Sea allo is Immoveable, though it hath its agitation by Ebbing 
and Flowing, which is not the uſe Man maketh of it. Theſe things with us are 
called Heretable, becauſe they deſcend not to Executors, to whom only Move- 
ables befal, but to Heirs : And ſo the diſtinion cometh ordinarly of eMove- 
ables and Heretables, as that which is fixed to, orisa part of the Ground, is coun» 
ted Immoveable, as Trees, and Graſs, and all the natural Fruits of the Barth 
yet induſtrial Fruits, as Corns, are counted Movcable, and belong not to the 
Reirs of DefunRes, but to their Executors, when they are ſown, or growing up- 
on the Ground at their Death, as well as when they are reaped, and ſo fall un- 
er fingle Eſcheat, Feb, 2.1627. Somervel contra Stirling. 

3, The diſtintion of Heretable and Moveable is derived to Obligations, as the 
matter thereof is Hcretable or Moveable, and ſo a}l Diſpoſitions or Obligations 
for conſtituring any Right of the Ground, in Property, Community, or Servi- 
tude, are Heretable, although thzy have not yet attained their effeR, and become 
Real Rights compleat,as Diſpolitions of Lands, Annaalrents, Paſturages, Thirle- 
age, Oc, which is ſo far extended, that all which is by Deſtination, to have its 
accompliſhment by a Real Right of the Ground, is Heretable ; as Bonds bearing 
aClauie of Annualrent, which becauſe Annualrents were uſually by Infeftment 5 
therefore the very Proviſion of Annualrent, though but a perſonal Obligement 
to pay it yearly or Termly, without mention of Infefrmenty, made the Proviſion 


| or Bord Herctable, and not to deſcend to Executors, Children, or Wives, but 


to Heirs only, till the AR of Parliament , 1641, revived, Parl. 1661. cap. 32. 
whereby ſuch Bonds as were, or ſhould be made after that AR, 1641. bearing 


| only a Clauſe of Annualrent, and no obligement to Infeſt the Creditor in an An- 


nualrent, were declared to be Moveable as to the Defunts Children, or neareſt 
of Kin ; But not as to the Wife or Fisk, to fall under ſingle Eſcheat ; and that be- 
cauſe many have their Eſtates and Stocks in Money, and take Obligement for An- 
.ualrents, for the profit thereof, without purpoſe to exclude their younger Chil- 
dren therefrom : But Wives are exclude.j, becauſe they are ordinarly provided 
by their Contracts of Marriage 3 but before this AR, all ſuch Bonds were to all 
effe&s Heretable 3 yer ſo, as Sums Deſtinat for Annualrent, though defa&othey 
ore none , are Heretable quoed the Party who Deſtinaty as when a Tocher is 
conditioned by aWifesFather or Brother to be payed to herHusband,who isobli- 
ged to imploy it upon Annualrent : This Sum as to the Husband is Heretable,and 

X | EX- 
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his Executors : But as to the Debitor who was neither obliged to 
pos + nan imploy it,it is Moveable,8 fo would affect the Debitors £xecut 
& exhauſt his Moveables, but would only belong tothe Creditors Heirs, Jay, 
1637-Robiſon con, Seton, July 25.1662, Naſmith contra] affray & lately Nov.19.1gg 
Fleming con. Bel], And this was ſo far extended, that when theDeſtination way 
diſtin& Article,or Bond; yet the Executor might be compelled toAſign,or repy 
the Sum tothe Heir, Spotſc Juramentum de calumnia, contra Watſon, Idem del, 
redibws, Executors of Seton contra Robiſon: And Bonds alſo become Heretabjeh 
diſtin ſuperveening Rights, as by a ſeveral Diſpoſition of the Debitor of 
whole Goods and Lands , with an obligement to Infeft, and alſo by ſuperyee 

ry fings or Adjudications. 
"gy Bic eres þ vor. Heretable Rights themſelves,containing perſonal Clay 
of Requiſition, become Moveable by the _ or Charge, which is' 
zempore a paſſing from the Infeftment, and ta Pe: 
Obligement; yet ſo, as when ever he pleaſeth to paſs from the Requiſition 


Charge,it Convaleſceth, and is not excluded by interveening Rights, and ſow] - 


found Moveable by a Charge, though but againſt one of the Cautioners, noty 
ly as tohim, but as to all the Debitors, ſeing thereby the Creditor had taken 
option, Jr. 24. 1666. Coll, Montgomery contra Stwart. But che ſhewing 
Defun&s mind to require, is not ſufficient to make the Sum Moveable, unlefj 
be done habili wodo: So a Requiſition being diſconform to the Clauſe of Requi 
tion, was found not to make the Sum Moveable, Jan, 18. 1665. Swart cont 
Stvert, Yea, a Charge upon a Bond of Corroboration, accumulating the Pry 
cipal and Annual in a former Security by Infeftment, and bearing, but De 
-tion of the former Security, was found to make the whole Sum Moveable, aj 
to belong to the Executor, without neceſſity to inſtruct a Warrand to giveth 
Charge, which was preſumed , albeit the Defun& upon Death-bed expreſt, th 
the Sum belonged tohis Heir, Faxe 25.1672. Execntors contra Heir of Sirh 
bert Seton, But Sums were not found Heretable, becauſe a Diſpoſition of Lad 
did bear, as the Condition of the Reverſion, that the Land ſhould not be &+ 
deemed, or the Acquirer Denuded, till he were ſatisfied of all Sums due tohi, 
or which ſhould be due to him by the Diſponer ; neither yet when the Sumsxr 
in the diſpoſitive clauſe, to be contracted thereafter , but only Sums which ar 
the anterior Cauſes of the Diſpoſition, for thereby the Creditor doth not mak 
ſuch Sums j»ra fix, nor are they the cauſes of the Diſpoſition, Feb.1$, 26976. 
contra Jamiſor.Sums are alſo Heretable, when Executors are expreſly excluded;k 
a Charge or Decreet for ſuch Sums, will not make them Moveable, July x3. 167k 
Chriſty contra Chriſty, and finally ſo determin'd, December 3o. 1690, Heirs and Ex 
cutors, Boar contra Gray of Innerichiy; The reaſon whereof is, becauſe the minl 
of theCreditor,by calling for hisMoney is not to retain it in his hands asMoveable: 
but to make it a fixed Right for his Heir, ſeing he excludes his Executors. And 
for the like reaſon, Wives Charging for their Heretable Sums, the Stock where 
of is not in their Huſbands power, are not preſumed thereby tomake them More 
able, and to fall in the power of their Huſbands : And if any Party in bis Procel 
or Charge, ſhould fo declare his intent, it would not make the Sum Moveable 
But Requiſicion or a Charge will make Sums, which were Heretable by Infeftmen 
or Deſtination, Moveablez And ſolikewiſe will a Decreet for payment, Dec. 1} 
1696. ' Fairholm contra Montgomery, Sums conſigned by an order of Redempti 
on, do not thereby become Moveable till Declarator of Redemption, or till th 
Creditor accept of Conſignation, and inſift for the Configned;Sums, which ifht 
do not, his Executor cannot recover the ſame, but his Heir, to whom the Wot 
ſet Right belongs: For it isnotin the power of the Debitor to alter the conditiol 
of his Creditors Sum, and tomake it either Heretable or Moveable, withont col: 
lent of the Creditor,or the authority of aJudge 3 but the Configner may take 
his Sum Configned, and paſs from his Order re integre, Faw. 21. 16 73, Nicolcot 
tra Zowrie,Fune 18. 1675. Lo, Lie contra Foulis of Blacktouw, © Th 
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The Requiſition or Charge may not only be paſt from exprefly , but tacily, 
yy taking Annualrent thereafter, if ic be for Terms thereafter,asin the laſt c:ſe;and 

i. A ignation, Donaldſon contra Donaldſon. Requilition or a Clargey, makes 
ponds Heretable, (even after the AR, 1641.) Moveable as 3s the Relidf, The like is 
ahen they become otherways ſimply Moveable : But Sutns only Heretable by 
Deſtination for Annualrent, are Moveable till the firſt Term of payment bf the 
jonualrent be paſty& though theTerm of payment of the Principal be not coniey 
yet if the firſt Term of payment of Annualrent be paſt, theSuth is Heretable, Zaly 
1, 1666. Gordon contra Keith. And if the Debitor Gje before that time, tuch 
Sams affeR his Executors, Fnne 29. 1624: Smithcontra Relitt of Sarderſorry of by 
the Creditors death before the firſt Term of the Annualrent, they fall ro his E-xe- 
uw tors and Wife , Feb, 12: 1623s Wallace contra Mcdowal, And generally all 

 kiphts and Obligements, havinga traf of future time, ate Heretable as to the 


un Executors, who are thereby excluded, though they no way relate ro Infettments, 


or Lands, as Penſions, Tacks, &c. But as tothe Fisk, where the diſtinRion is be- 
twixt Moveables, Liferent Rights, and Heretable Rights; The firſt is carried 
4 by ſingle Eſcheat, the next by Liferent Eſcheary -pnd the whole by Foretaulture. 

All Rights relating to Infeftment by Deſtination, are Herecable, or Moveable in 
q the fame mannet as betwizt Heirs and Executors: But Rights having a tract of 


"N tie, but not for a Liferent,are Moveable,and fall under fingle Eſcheat ; yet the 


bygones of Annuslrent by Infeftmerit, are ſti} Moveable ; But as ro Both effects, 
Mennions to Liferent Tacks, makes them Moveable, and to fall under ſingle 
Elcheat , Hope, Horning, Ker contra Ker. Clauſes alſo of Relief In Heretable 
Bonds are Moveable ; and the Jus Mariti of Hnsbands, though they carry the 
profit of the Wives Meretable Rights, or Rights of Liferent, fall under ihe HuCl- 
bands fingle Eſcheat; | | 
5, To Return to the feveral kinds of Real Righes, the Firſt is that of Com- 
mot), which all Men have of Things,which cannot beAppropriat, As Firf, The 
Air is common to all Men, becauſe it can have no limits. or bounds. and becauſe all 
Menevery where muſt neceſſarily breathe it, . Secondly, Running Waters are com- 
mon to all Men, becauſe they can have no boundszbut Wager ſtanding,and capable 
o bounds,is appropriat. 7 ##rdly, The vaſt Ocean is common to all Mankind,as 
| to Navigation and Fiſhing, which are the only uſes thereof, becauſe it is nor ca- 
pable of bounds 4 but where the Sex is. incloſed, in Bays, Creeks, or otherways 
scapable of 4ny bounds or meechs, as within the points of ſuch Lands, or within 
the view of ſuch Shoars, there it may become proper, but with the retervation of 
paſſage tor Commerce,as in the Land z ſd Fiſhing without theſe bounds is com» 
mon to all, and within them alſo, except as to ceftaia kinds of Fiſhes, ſuch as 
Herrings, &'s, Foarrhly, All the wild and free Creatures, which are in the Pros» 
perty of hone, are in ſome ſort common to all; as Fiſhes, Fowls, Bees, ec. ſo as 
tothat common Right of Appropriation by fabduing and poſſeſhon, which yet is 
reſtriged as to ſome kinds,as Hawks,and Swans in ſome Countreys,8& W hales, ex- 
traordinaty great Fiſhes,Salmond & Herting-fiſhings, &e, which are inter Regalia, 
01 are excluded from the property of the Commons. Such alſo is the Right of Ap- 
propriation by poſſeſſion of Gemms and precious Stones on the Shoat, or things 
relinquiſhed by the proper Owners, except where there is a National Communi- 
ty, thac People or their Authority, do poſleſs in common, nor only ſome reſer- 
ved Rights of the Earth, but alfo che Rights of precious things, or things re- 
linquiſhedzor loſt by Shipwrack ; or otherways, wheteby the imaginary poſle(- 
fon ot having ſuch within their Territories, is fufficiett by the cuſtom ot Nati- 
00s to appropriat them, and to exclude other Nations, or fingle perions of that 
lame Nation from them, So with us, Freafures hid inthe Earth, whoſe proper 
Owners cantiot be known, are not his in whoſe Ground they are foung, nor the 
Vinders,but belong tro the King: And Things firzyed,or waith,whoſe Owners can- 
not appear, are publick s bur Shipwrack is not to be made uſe of by the King in 
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dice of the Owners of ſuch Countries, as aſe not that Lay they, 


164, 

4nd in preju | 
one prin ry ſhall have the ſame, favour here, as they keep to Ships of thi | fon 
Country broken and ſhipwrack with them, Part. 1429, cop. 124, Fifthly, of | bl 
things Appropriat there remains ſtil] che common uſe ot Ways and Paſlages, which | got 
is like aServitude on Property, tor this is neceſſarily required for the uſe of May; | the 
and therefore underſtood as an uſe reſerved, both in their tacit conſent to Appt | 7 


priation, and intheir Cuſtom, /.1, & 4.2. ff. de locis & itineribuc publicg, are | follo 
L. 2, ff de via, public. 8c, S0 allNations have free paſſage by Navigation through 
the Ocean, in Bays and Navigable Rivers z and have alſo the benefic of Stations, 
or Roads and Harbours in the Sea or Rivers, and have the common uſe of thy 
Shoars, for caſting Anchors, diſloading of Goods, taking in of Ballaſt, or w..f| the! 
ter rifing in Fountains there, drying of Nets, erecting of Tents, and the like, } be 
d.5, Inſt. de rer, diviſ. Yer doth the Shoar remain proper, not only as ro Jy, daine 
riſdiction, bur as to Houſes, or Works built thereupon z and as to Mineral | Nig! 
Coals or the like found therein, and ſo is not in whole common, but ſome ys | own 
thereof only, Nor doth it follow, that theſe uſes are not common to all Ma} 8, 
| becauſe they are denyed ro Enemies z for.as for theſe,as we may rake away thy peit) 
which isin cheir power, in ſome caſes;ſo, much more may we detain from them thaf Righ 
which is our own z and as we purſue their Perſons and Goods in their own boungs, | more 
much-more in ours. The Shoar in the Civil Law is defined to be (o far as thi} & R 
greateſt Winter Tides do run, $, 11, Inſt, de rerun diviſione, 8c, which muſt , 
underſtood of ordinary Tides, and not of extraordinary Spring Tides, + But the 
uſe of the Banks of the Sea, or Rivers to caſt Anchors, or lay Goods theres, Þ| 9.7 
or to tye Cables to Trees growing thereon, or the uſe of Ports, which are Indy | expr 
firial, or Stations made by Arr, or fortified for Security, are not common to} Nat 
Men, bur publick to their own People, or allowed to others freely for Commerg, | denc 
or in ſome caſes are granted for a reaſonable ſatisfation of Anchorage, Portzze, | not i 
or other Shoar Dues, which oftimes belong to. privat perſons, by their proper} Terri 
Kight, or by Cuſtom, or by Publick Grant; -but Stations in theſe Rivers, by | 9atur 
alt of Anchor remain common, and ought not to be burdened, So 68 terru] 
Ways or Paſſages in pe Land are conimon toll, and may nor be juſtly refuſe} con 
by one Nation to another , and being refuſed, have always been accompred l;y.} Ri 
fully torced, as Platerch relates of Simen, who going to Lacedemon, forced hi ion 
Paſſage through Corinth, And Ageſfilaws returning from 4fs, craved Paſſig} cuſtoi 
through Macedon, and while they craved-time to conſulr of an Anſwer, he covf fon, 
ceiving Delay to be a Denial, ſaid, Copſu/t yow, but 1 will paſf z bur to take aw} conſt! 
all Queſtions, whether theſe were by Might or Right, we have a divine Examyl what 
of Moſes, Numbers 20, Verſes 17 and 19. where 1ſrael in their way to Cant, ſeing' 
craved paſſage of Edow, by the High-ways, and offered payment even for thij} 19: 
Water, which was to be underſtood of their Sranding- water, as Wells, whid} "er b 
were rare and precious there, and did the like with the Ammonites, and upon thet which 
refuſal, forced it by War. proce 
6, There is allo in Property implyed an Obligation of Commerce,or Exchang ls cl 
in caſe of uyy » for without this, Property could not conſiſt, ſeing by th} . !1- 
diviſion interred therethrough, every man cannot have aQually all neceſſars with} or 
out Exchange, which being denyed in caſes of neceffity, or where there is uf '0erea 
cumine:; Anthority,ic may be raken by torce, as theſe who paſs through theT leſion 
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ritories of others, if by their Oppotition, or o5ierways they be thor of Privy if? Mes a1 
they may lawfully take the ſame for Money, as is implyed in #oſes offer} on 
Bdem , yea, there is implyed in Property, an Obligation ro give, in caſes of _ 

Ollef 


ceffity, to theſe who have nor wherewith to exchange, and cannor other 
preſerve thelr life, but with the C_ of Recompence when they are abk; 
for humane neceſſity doth alſo infer this, but ic muſt be a teal, and not 3 pr 

ded and teigned neceffiry. So Devi being hungry, eat the Shew-bread, thou 
appropriat co God, And the Diſciples being hungry, eat the Ears ot Corn; 


tþ 
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this is the ground of the Obligation, ro aliment the Poor, which though ic alſo 
goneth trom the Obligation of Chatity z yer (as hath been ſpoken betore) chat 
0bl;cation hath no dererminar bounds, bur is left to the diſcretion of the Giver, 
got of the Demander,: and ſo can be no warrand for taking by force, and withour 
che Proprietars conſent. | ; 

The Commonty that is of Graſs and Fruits growing upon the High- ways, 
alloweth the Commonty of the Ways themſelves ; Bur che common uſe of na- 
tural Fruits brought forth without induſtry, even in proper Fields, as of Nutts, 
| Ferries, or the like z or the promiſcuous uſe of Paſturage in the Winter time, ac- 

cſtomed in many places of Sc#t/and, are no part of this Commoncy, bur are for 
che moſt part permitted as of lirtle moment, or diſadvantage z and thetefore,may 
he denyed without injury, And ſo by AQ 11, Parl, 1686. All perſons are or- 
dzined to Herd their Horſe or Nolt all Winter in the Day,and Houſe them in the 
Night, and Halt a Merk is appointed for every Beaſt taken by any perſon on their 
onn Graſs. before the Beaſt be redelivered, | 

$, The lecond ſtep of Real Right is Poſſeſſion, which as it is the way to Pro- 

ty, and in ſome caſes doth fully accompliſhir, fo it hath in ic a diſtin leſſer 
Right than Property, which hach no other name than Poſſeffion, though it be 
more fad#i than jurs + And feing Poſſeffion is a common precognit ro the moſt 
of Real Rights, it firly falleth in here to be conſidered, both as iris a Fa#, and as 
itis a Rights for aS It 1s a Fact, it is not only requiſite to conſtitute Real Righes, 
bat is allo an effe&t thereof, when conſtiture, 

9, Poſſeſſion hath its name from its ſpecial kind,for it is as much as Pofitio ſedium, 
expreſſing the way of Poſſeſſion of the Earth, (ar firſt common ) by Families, 
Nations, or Perſons, in fixing or ſ(ertling their Seats or Habitations there, evi- 
dencing their affection and purpoſe to appropriat theſe Seats, which therefore was 
not underſtood by their paſſing through ir, but by fixing in ir , and therefore, 
Territories ot od were called Poſſeffions, That we may then take up aright the 
ature of Poſſeſſion, wherein it doth confiſt,and how ie is begun, continued,  in- 
terrupted, and loſt, we muſt firſt diſtinguiſh the ſeveral kinds of Poſſeſſion : And 
ſecondly, colle& the common nature wherein they agree - And thirdly, the point 
of Right thence arifing, As to the Firff, The reaſon why the kinds and diſtin- 
Gion of Poſſeſſion are ſo much multiplyed, is, becauſe by poſitive Law, and the 
cuſtom of Nations, Property and Servitude cannot be conftitute without Poſleſ- 
lon, though it be not natural or neceſſary co theſe Rights, but by the will and 
conſtitution of men ; therefore it receives diverſification at their pleaſure, So 
what Men think fit ro call or eſteem Poſſeſſion, is enough co conſtiture Property, 
ſeing without any ſuch thing it may be conſtitute, as atterward it will appear, 

10. Hence ariſeth the diſtin&ion of Poſſeſſfion,in Natural and Civil; the for- 
mer being that which is, and the latter that which is holden or repute ſuch, under 
which there are degrees, as it cometh nearer to the natural Poſſeffion ;, we ſhall 
Fong ig order trom the more plenary and plain Poſſeſſion, ro theſe which are 
els clear, 

11. Firſt then, The cleareſt Poſſeſſion is of Moveables, and it is the firſt Poſe 
ſeſſion that was amongſt men, for ſo did the Pruits of things become properg and 
thereafter, Ornaments, Cloaths, Inſtruments, and Cattel became proper, the poſ- 
ſeſſion whereof is ſimple and plain, holding and detaining them for our proper 
uſe, and debarring others from them, either by detaining them in our hands, or 
Upon our Bodies, or keeping them under our view Or pIWT7, 2702 magking ::s of 
them, or having them in faſt places, to which others had no eaſie acceſs, This 
Poſleion of Moveables was ſo begun and cominued, and by contrary AQts inter- 
Tupted and loſt, when others exerciſed the ſame Ads, either without the Poſſeſ- 
loconſent, or by their tollerance, or tradition and delivery, or by forſaking or 
relinquiſhing them, ſo that in the matter of Poſſeſſion of Moveables there can be 
tle controverfie. 
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x0. Where there are many Correi debendi, Principa] or Cautioners, [ny Red 
made to any will be ſufficient as to all ; yet this will not exclude payment 
by another of the Debitors, bona fide, to whom no Intimation was made z to | pre) 
cure which, itis ſafeſt for Ailigneys to intitnateto all the ( orrei debendj, 8 
11. Afſ_nations to Reverſions or Bonds for grantivg Reverfions, Renuncy flyed 
tions of Wad(etsor grants of Redemption, being regittrat in the R: pifter of Rev 
fions, conform to the AF of Farl, 1617. require no Intimation, that R:giſiethy e| | 
ing deſigned, not ſo much for Conlervation of theſe Rights, where the Pring fluye 
pals are not detained, but for Publication therevuf, to all parties haviny Inter vi 
which isa ſuficient Intimationz as was found in the cafe of an Asfignation to the hes the 
Legal Reverſion of an Appryzing, Dec. 5. 1655. Beg contra Beg. Lygive 
* 12. Intimation being by our proper Cuſtom ſo neceſſary a Solemnity, it hawfyut Þ! 
not in the Orders which ſtand for Aiſignations among(t Merchants, who a& ay ſient 1 
with S:rangerseſpecially,qui utuntur communi jure gentium;and therefore, the firk(, feof Re 
der by Merchants, dire@ totheir Debitor here, to pay the Debt to the Obtainergheer, in 
the Order,was preferred to Arrefters and Aﬀſigneys, ufing Diligence before they ſenve 
though theres was netther [atimation of the Order,nor acceptance by the Debit lylur to! 
13. Neither is Intiwation neceſſary to Judicial Aſſign ations by Appryling iu, but 
Adjudications, March 25 1635 Lo. Teiter contra L. Innerweek, Hope Alifignating a life 
Idem, App fings, Brace contra Buckre: Sothat if the Debr remain due, thefgifiibuod: 
Appryfing or Adjadication, without Intimation, will be preferred 5 but (yſuet, 
there is naching to pur the Debitor in mals fide, payment made bona fide, Wihen of ' 
liberat rhe Ceviior;bug will grveRepernian 2gannt the Obtainer of PAY eotn flak Cor 
will his boa fides (ecure thn, becaule it is no neceſſat AR, as the Debitors is gu Ali 
14. M-.rriage allo is 4 legal Aſſignation, requiring no Intimation, for thenthÞÞcat, 1 
all the loveable Rights ts pO Wite are ſtated in the Husband, Fwre averiti, with] 17. 7 
ut other latimation thap the Marriage « Yea, Iatimation was not found neafipſhercupe 
tia Repulition of the Aﬀigney to the Cegent, ſeing the Asfignation ww by iþving : 
\\Vife 10 ber ContreQ of Marriage, which tequires no ftitimation but the Ma|olan A 
age 5 and theretore the Huſbands Repolition to her needed no Intination,0 eld | 
2+ 1574, Craig coatra L. Wedgerly, | \ Pktordi 
15. Though in the caſes aforcfaid, T-timation be a neceſſary Solemnity w Ml [rich s 
nations, yet the Asſignation alofie will be ſufficient y noir the Ccedent, if he ed] Filjh, Cul 
quarrel it, becauſe heis Author thereof, atid can '0d 


of ono Deed contrary thi: | if, F, 
Yea, it was preferred to,an Executor Creditor of the Cqdetits, ever as to kW reg; 
Debt, July 27, 1669. Ex«cutors of  Riapeth cofitta; Hope, © - - "Futon or 
- 16, Astg, the Extent and EffeR of Afenathonk, ris fame exterjds to alf@{ir2 De 
ſonal Rights, . whether Mov:abſe or H-rerable, 'as to Bots, EMetents, Tid[wiked b 
gvcrſions, Mails and Duties, Annualrents, *and to Difpofitions of Earidswddſwaliſta 
thers, till Ipfcfiment follow; bur it is no. valide conveyance of any Kight #|pmbing 
pleated by. lakeftment, <x Foe Liſererits, ( which'cati-tave tio ſabaltern MfFfimin 
ment.) as the Grownd-rightc ſelf; changh it may;as ro the profites there 4Ouh w 
to Mails and Duties of roperty, and to theſe no Topiger than'the Right byMI118, R, 
feftmentſtangs, inthe Cedents perſon; i —apforren tb him 84 te bisWweoys, 
MERTs, a,perional ONligns:! upon the Pofi;flors; which failerh, as to all Tey|/m 16. 
after the Proprictar, Deco 17.,1522: L. Kinbrauchmount contri Anfiyinbtr: Wh of 
Alignauen; 10 lucy a Sym yearly out, 6f Trinds) was found 'excluded VA|e by 

/ bf. 0 wh Asſignatieq to the Tack of theſe Feirjd?, Feb. 6; £686: WWfhe ful 
Ewtre Aleming, Byt Liferenzers car be tio;other way « ejidted but by Adignttll| yy, t: 
voluntar or legal, and fo'carr never be'&tladed OA oter being Poſltht [ar Exe 
ft, Angaation arg Sal ;not only, of ſuch Rights ag are erage 20) Hei ' Me Crde 


_Aſigneys, bur, generally to all Rights, thong ob njectgning/adi{ineys, wht|arugc 
-by their pature + Trail Þ atid"{Hifr e's Annual by «Haw ling, 
his Daughter, wherein his Brother aſd Siffers wang Aubſ{ictns: fifth the WO [Nterwa 


ot 
af bey Body, without mentioning her Haligneys, and wherein fie! _ pon 
C1 the 
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atig tedeemable, by a payment of a principal Sur, which ſhe had no power to 
+ unleſs ſhe were Married; the Annualrent was found to belong to her 
10 þ foe after her death, being principally Conſtitute, and not acceſſory to the 
al Sum» Ju#e 24. 1679 Sinartcontra Stuart: Andalbeit Superiors be not 


| to receive ſingular Succeſſors without Appryzing or Adjudication ; yet 


m. al Iofeftment, Aſſigneys to the Diſpoſition, granted by the Superior, may 
et by Bpe! bw tO receive the Asfigney, which was ſo found, though the Superior 
ring faed that tbe Asſigney was not_in good Terms with him, Dec, 24. 1673. 


contra Kinloch, But Reverſions and Tacks are in moſt cales unasfignable, 
& they be granted to Asfigneys3for albeit the Asſignation being aProcuratory, 
;vethem intereſt to aft procuratorio nomine, for the Cedentz yet they can- 
boly Gy ad proprio nomine, as Procurators, in rew ſuarms ; therefore the Oath of the 
aid ſdent will always be competent againſt them, and they cannot obtain Declaras 
6, of Redemption, 1n their own Name, or Decreet for denuding of the Wad- 
netefſhaer, in the1r favours» Neither can Aſſigneys to Tacks enter in poſſeſſion, by 
"me thereof': Tea, Liferent-rights by Infettrment or Tack, are fo pe« 
bits fylur to the Liferenrer, thatno __— can ſtate themin the Asfigneys per- 
Hs, but only the Profits thence arifing: So that in the Ailigneys perſon they are 
tink hn Liferents 5 and therefore the Literents of Wives, which belonged to their | 
efBcdunds, jori avariti,as a legal Afſignation,falls not under the Husbands Liferent- 
vhat, nor longer thanduring the Marriage, as they would fall under the Life- 
Wha the Wife unmarried, but under the Husbands Single=eſcheat only, Yide 
\ [ſab Confucation $. EJcheat : Upon which ground, Hope upon Aſgnation, obſerves, 
hogs yy ;omanchiny”* them fall under the Aſfigneys S:ogle=efe 
wat, inthecale of Ker contra Ker, | 
en wy Thrdy, 2 n Afignation to a Sum, carries with it the Inhibition raiſed 
I bercupon, Hope Aſignation, Hey contra Ker, The like, where only (all ARions fol- 
by aÞþ-ing thereupon) were expret' generally ,Had. Jane 28, 1610. Blair contra Gray. 
Wa Iodan Aſignarion to 2 Bond, was tound to carry a Bond of Corruboration of the 
Bi kefid Bond, though not mc ntioned therein, albeit the Afignation bore nor, 
\ ktordinary Clauſe ( with all that has followed, or may follow thereupon ) 
M [rich is but an Fxplicerory Claule of Style of that which inneft de jure, Feb. 3. 
LG, Calie comtra E. Airly. 
W": y" Fourthly, The <ffe& of Affignations is, that the Oath of the Cedent cannot 
meagainſt rhe Afſſigney, unleis the maiter had been Litigious before the Aſſig- 
" Fnton or Intimation, as 1n he caſe that Arreſtment had been laid on ; and there« 
W{k:Debitor baving purſued the Cedent to annal a Bond, upon a Reaſon to be 
F wfked by the Cedents Oath, before he Afligney had intimat,the Cedents Oath; 
Mwltained, Feb, 15.1662. L. Prrfoddels contra L. Glenkindie. And an Aſſigney 
k pmfing 1n t1- Cedents name, and nor in his own, albeit he produced his Asfig- 
Fi ftinin the Proceſsz yer there being no other Intimation thereof, the Cedents 
CS0Onh was admitted againgft him, Feb. 12. 1678. Frazer contra Frazer, July 26, 
1168, Rule contra £4:toun. Or it the Asfignation be gratuitous without a Cauſe 
Mou, the Cedents O «th will be competent in ali caſes againſt the Asfigney, 
[jw 16, 1665, Wright contra Sheil: June 13. 1668. Jack contra Mowat: But the 
With ofthe Cedent will prove againſt the Astigney.in England, as to Asfignations 
FA[Rde by Refidenters there, June 28. 1666, Vicmorland contra Melvil, and uſes fo 
Mlthe ſuſtained againſt Engiiſh-wen,, be caule the Law there isſuch, | | 
Ml yy. tifthly, Asngnations being intiwat during the Cedents Life, having ſum- 
[ar Execution, the Asfigney got proteſtation againſt a Suſpenſion raiſed againſt 
W|&Ccdent, after the Cedents death, without wakning or Tran-ferrence, and 
Id [iercupon all Execution did proceed ſummarly by Horning, Poynding, Ap- 
WIming, even atter his death, Hope Asſignation, Stev#nſor conrta L, Craigmiller ; 
#Merways it would yield but an ordinary Action, Jax. 23. 1624. inter eoſdem. 
Wit lime was tound, and that there needed no Confirmation, July 27. 1664. 
MIrtecd contra Yea, though it was an Asfignation by a Father to his 
Aaa Son 
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Sn, of all his Goods and Debts; yet Ation was ſuſtained thereupon with, wp! 
Confirmation, June 25. 1663, Halybwrtoun contra ©, Roxburgh. But where 
was nodelivery, the Asfignation of all the Goods was not found ro vive Aa Bghrt 
without Confirmation, J#»e 23. 1665. Procurator fiſcal of Edinburgh contry pg as 
holm. Or where there was a Reſervation to the Difponer,to diſpone other, 

during his life, J#ly 4. 1665: Commiſiar of Sr. Andrews contra Hay. But ſince, pdin 
Reſtitution of Biſhops, and reviving of the Quots : . Attions are ſuſtained wi thed 
Asfignations, ' not intimat in the Cedents life, if they be ſpecial, 'the Pufydi 
always confirming before the Decreet be Extracted. | | F 

. 20. Except in the matterof Probation, all Exceptions competent apainſt & 
CEdent before the Asfignation or Intimation, are relevant againſt the Asſigney 
Payment, Compenſation, ec. which was found, even as to Asfigneys to Tick! 
that the Tackſ-mans Back-bond was ſufficient againſt his fingular Succeſſor by 
fignation; Dec, x8, 1668. $wintoun contra Brown, 

''21, Aſſienations to incompleat real Rights,as Appryzings, DiſpoſitionsofLugl| 
before lnfeftment, are affe&ed with the Asfigneys Back-bond, 11 the Competitiy toro: 
come in before Infeftment, Inhibition be uſed, or legal Diligence that mak }4inf 
matter Lirigious; and therefore, the Back-bond of an 4sfigney to an Appryzig] Swib 
was found effeRual againſt his Succeſſors by Tranſlation, July 6. 1676. Gy] Wi 
contra Skeen and Crafard. But the Back-bond of an Asfigney to a Diſpofitiod] tieki 
Land, nor drawn inqueſtion till the Asfigneys ſingular Succeſſor was Infeftupyl wy | 
his Tranſlation, was not found effeQtual againſt the fingular Succeſſor, Juyr yf iyou 
1676, Brown contra Smith : For if Asfignations, Back-bonds, or even Di fent 
esor Renunciations of redeemable Diſpofitions of Lands, were effeual pin ual, 
ſingular Succeſſors in theſe Lands, after the Rights were perfeGed in their gy] 00 A 
perſons, or their Authors by 7nteftment, it might in a great part difappoint fy mira 
Deſign of theſe excellent Statutes for Regiſtration'of Land-rights; therefore, w4 0f a0 
leſs Inhibition wereuſed, or the matter made Litigious upon theſe perſonalRight hit } 
before Infeftmenr, they are not habile to affeR areal Right, or a ſingular Suce(ly| Jvild 
therein; but becauſe Appryſingswithjn the Legal, may be taken away in the fare Tier: 
manner as tr naw Rights; therefore Asfignations, Diſcharges and Back-honk| ®h 1 
by thefe who have Right tothe Appry fing, being made within the Legal, ard] M] 
feftual, if thereupon the matter be made Litigious before the expyring of thelg{| be 
Reverfion, or [nhibition uſed thereupon, they will beeffeQual again(t the ſingle 
Succeſſors, even after the Legal is expyredzbur after expyring of the Legal li ifL 
ments upon Appryſings,arein the fame caſe as /nfeftments upon Irredeemabley{ ne 
politions; for they are the Foundation of the Rights of moſt Lands in the Kip #le 
dom, and if perſonal Rights ſhould make them inſecure after the expyring of tk © 0 
Legal, it would be of great inconvenience, | Z, 

22, Aſſigneys by Tutors to their Pupils Bonds, will have no Exccutiontillit lan 

Tutors-counts be made by the Cedent, Dec. 2. 1679, Cleiland contra 8ailzir, "| fone 

- 23. It is more dubious, and hath been diverſly decided when the Exc fi 
ons are perſonal againſt the Cedent,as in mutual Contra8s, the Contratter hinfd MW 
can have no AQionunleſs he fulfil his part 5 but whether his Affigney will beaf oli 
the like cafe is the queſtion, which ts at large cleared, T8. 10. $, 16, andther| Myth 
fore ſhall not be here repeated. . "Jowk 

24; Fudicial Aſſithations are of twoſorrs, according to the matter convet fg a 

thereby, whichif it be moveable is conveyed from the Debitor to his Creditorl ad y; 
Arreſtment and Decreet for making the arreſted Sums and Goods forth-comfty*We 
and if it be Heretable, by Appryſing or Adjudication. As to the Fir, Thatlf Bund 
progrefs upon Arreſtment may be clearly taken up 5 we thall firſt conſider i ned, 
Arreſtment it ſelf. Secondly, The louſing of it. Thirdly, The a&ion for makifſ*ext: 
forth-coming, Aryeſterent is a Precept or Command of a Judge, ordaining8|*D 
thing arreſted to remain in the ſame caſe it is when arrefted, cill ſuch thing #|%t n 
done as are preſcribed in the Letters of Arreſtment : It is ſometimes —_ Or : 
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I = Aſpgnations, RR 277 
ith. Lg preparatory Precept to Judge,antecedent unto any further Proceſsſo the rſt 
er. Marion, or ſecuring of perſons till Tryal were made, 'or Surety found, is called 
Ao. Syarrefiment or Arratchment, as appears in the form of the Crowners: Arreſt- 
Fg Jes of Delinquents, Par/. 1487. cap. 99. Parl. 1528. cap. 5. But Arreſtment 
| smoſt ordinarly upon an Imerlocutor ſentence, as when Parties are con- 
nee wliogfor Peats, Turffs, or Corn, upon debateable Land, theſe uſe to be ar. 
wilted ill the matter be decided, whereby the thing arreſted becomes Litigious, 
$:oy chiovg done to the contrary hath the effe@ of breach of Arreſtment, and 
Jiothe Nature of {zzovata lite dependente, which therefore muſt be ſummary re- 
nf Af ored and put i ftatu quo, and brings no advantage butloſs to the AQor. 
ney, of But MArreſtment which we are now about, is a Precept by Letters of Arreſt= 
Ti dent, arreſting Debts or Goods in the hands of any Party haver thereof, at the 
by g ſſtance of thi Creditor of himto whom the Debts or Goods belong, to remain 
mice Arcefiment,until the Debt whereupon the Arreſtment proceeds,be ſecured 
fLnad or ftbfied 3 therefore Arreſtmentsmay be granted by #1| Judges Ordinar,” Supe» 
xtitiy] oror (nferior g but the Arreftment of an Inferior Judge wasonly found cffettus 
ke&1.in Proceſs betore himſelf, and before no other Inferior Judge,” March 8, 2634. 
ryriy Faib contra Miller, But upon occaſion of this Debate, nivoſt of the Lords 
Gy] thoight an Inferior Judge might proceed upon the Lords Arreſtment; paſſing in 
timd] tiekings Name, and there 1s not wanting ground to think that an Inferior Judge 
ftupyl my proceed upon the Arzeſtment of another, ſeing all of them-proceed alone 
(210 yon the Kings Authority 3 as if the Defender change his Domicile, an Arreſt- 
ſchs| nent made by the [nferior Judge, where he dwelt before, ought not to be ineffes 
zijn] fual, nor he neceiſicate to purſue before the Lords; for the Zords ſuſtain Proceſs 
ir on] 0 Arreſtments by fnfcrior Courts, as was found in an Arreſtment before the Ad- 
nt fe miral, 4arch 22. 1637. Finniecontra Gray, Yet an Arreftmientupon the Precepte 
e, ul Of ao (nferior Judge, was found null, becauſe execute without the Fariſdiction'of 
johyl that Judge, although the Party in whoſe hands it was made, dwelt within the 
eſſe] Juildition, Dec, 5. 1671. Miller contra Orsburn, Crafurd, and L.- Biſboptowe, 
: fare] Tiereaſon hereof was, no Execution is valide, Extra tertitorinum Judicis, which 
4 | & not conclude againſt rhe Arreſtment of an Inferior Judge, made within hiv: 
ref MJuriſdiQiony but that it would be ſuſtained. againſt that bots in any Pros: 
Ly Ghefore the Lords, or any Superior having Cumulative Juriſdiftion, or'ever: 
kfirez Co-ordinat or !nferior Juriſdiction, in which, if any queſtion were tae, 
Inj #f Lirde by Letrets of Supplement, would readily authorize the ſame; * Arp" 
eDf{| fment requires no other Solemmry but the Execution thereof, by him to whony 
Kitpſ ®letters are directed, which requires the like Requifites as other Executions: 
ft 6 of which hereafter. oe Weep REL 
3. There hath been an extraordinary Form of Arreſtment, ſometime uſed atid* 
if Ukined, whereby Creditors did atreſt the Goods of their Debitors in the De-i 
#,'] *mown hand, and therer:pon did purſue ſuch as bought from'them, whereof 
lreis an [oſtance obſerved by Dry, Far. 10. 1624. betwixt the L. Innerweek,” 
infd Ne Wilkie, and the L2. Borhwel, wherein Inmerweek having arreſted a parcel of - 
ben] Yoolin the La, Buthwels hand, upona Nebt owing by her to him, and ſhe ha«* 
hevÞ Mg thereafter fold the Wool to Wilkee, who payed the price, he was decerned 
dwke forth-coming the true worth of the Wool to Innerweek, although nae2? 
reel lg appears inſtructed, that there was any Collufion betwixt the La. Bothwel- 
rf] Wilkie, but what may be conjeQured from the Zords allowing the price of. 
ng] ®Wool, This kind of Arreſtment hath not been drawn in Example, for I have 
ti bud no inſtance of it obſerved by any fince that timez and as the Inſtanceob. 
r 80 9ed, is but the Arreſtment of one particular; ifit were to be alfowed, it might” 
KMmRertended to more particulars , even toall the moveable Goods and Means of 
ptr} Debitor, and certainly it would be ordinarly ſo ufed, as ſtraitning the De- 
gh 4 more, that he could diſpoſe of nothing, but to the uſe of the arreſting Cre- 
dior ; 2nd foit would become'an lahibition in Moveables, yet much more-in-+ 
a A aa? | convenient 
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£c@venicat; becauſe Iabibigiog,mpſt, þ,publiſhed, at the Mexeatserols, ang pe; ip, 
Krat;whereas armada; eg be dgr rp peatly Des two, ot gt 
chough Inbibizions ar firſt were deſigned to, diſable Debirots, not only to dipgy $OÞ 
ordilapidat their Lands or Heretage, hut heir Movable-goods, ,as the Stile. tj 
Inhibition.doth Bill expreſs, yer Experience did carly ſhow, that there was ay, ['#. 
aeffity for current courſe of Moyables, and. that it could not conſiſt with Trafiyy Id." 
2nd Commecce. ,that no man could ſecurely buy Movables without inſpe&ion g 1 
Regiſters ;- and. therefore, Tohibirions have now no effect as to Movables, mac S 
v9 wy Arreftment of the. Dcbitors, Movables 1g his own Hand, which couli 1 
with no. reafyn_ tafect the Movables, when diſponed for a juſt Cauſe tg this free A 
Paties,: much les could ir infer breach of Arceſtment againſt the Buyers atter a, modi 
ret meant. ;- and all.che effec it could bave, were only to ſuperadd upon the, | 19... 
bitor, - the penalty of breach of Arcreſtment, thereby to Confitcat all his gy, Jtidoo! 
bles,, whereas.there are ordinarly liquidat Penalties agreed upon, of conſent fereof 
Doobie and, Crediror ;, ſuch an Arreſtment might be ſuſtained for the Rent g bl, 
to Maſters of the. Ground: upon their Hypothecation, or for ;aveda & ily, lem! 


Houfe. mails ; for, the Buyer might call tor the Maſters Dilcharge, and if he py [Wt 
judged the Hypothick, it were gn his own peril z or in the caſe of Competing a, $1 
the, Sabje&> thagof., might: be; arreſted in the Havers hand, but only to mg | a fits 
bim.lyabſe not to. ſell or pur. it away, bpc not to make the Buyer lyable, | plus 
- 26. [Arreſtmegt being z perſgnal Prohibition, uſed againſt him in whoſe Hyg | Wm. 
the Arreſtment was made, i} he Die, 1t is not excended to his Succeſſors, jy| piti 
they may diſpoſe of the, Goods, or, yums arreſted, unleſs it be renewed inthe; wo, 
Hzads; inthe;fgme manner as an, Inhibition, which is alfo a legal Prohibitigg | ym 
extending to. Heretable-righrs, as,Arreſtment doth ro Movables ; but thou | 11 Ac 
Debicor whaſe;Goods or Sums were arreſted die, the Arreſtment ceaſeth " payrn 
butche Debt being eſtabliſhed againſt his Succeflors, Proceſs may proceed upy | #97 
the arreſtment, Feb. 1 9, 13669, .Glen contra Hume. Fan, 22, 1681, Rida! o.he 
a7: fn by F SHED iS : | oh 
4-27, A520, the gfe 38d.£xcent,of Arreſtments, they can only be laid on, a{[ Ml 
ale. arabjs-goods oc Morable-debts, and can only be — of for ſash kcon 
ing of Movable-debts (whatRigtrs,are Movable,and what Heretable, hath hen Fil 
ſhown 10 the; Title Real Rights) wherein by Heretable, not only theſe are.yy | Sfp 
derſtood,. which: are properly-{o by Injeirment, bur alſo, ſuch Sums and Dei | Þ-r 
25; are þy deſtination ſuch, . as bearing b ligment for Infeftment or Anqualiay, | Wi0! 
eyen' though rhe Bond did. bear.no. Clauſe ot Requiſition, yet if ir did bear + ! 
nualrent,- Arreſtment,, or Appryſing, ;had,been tound null thereupon, uale1 | Mt | 
had been made Movable by a Charge, becauſe the Bond bote the Sum payable 
2h}y.lme, upon-;a: fingle; Charge ot fix days, Fnly 20. 16:2, CranHoun coat 
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LyG&efniibit, The like, Hope,Qbligaticns, Moriſez contra Creditors of Richat Dis: 


ſen Granftony.congrs L. Lugiaun, Yt.the contrary hath alſo been found in Bond (afgc 
bearing Annualregr, without a pul cf Requiſition, that Poynding, Arteſtmei ils 
and (Fppryfing might proceed without a Charge, ſeing it bore not to be payti Finhy 
with aCharge,, F#/y 1001629, L.Clakmannan contra L, Barounie, Fan25.164% [558, 
Fohvſtown confra Loch : Bur the matter is now cleared by the 4 of Parl, 164, Riv 
cap«41, renewed Parl. 1661, cep.5.1. declaring that all Bonds and Sums, chough | Mina 
braing Annyalrent, aje arceſtahle ar che inſtance of any Creditor of tha: perſayy [Wh t! 
it-lnfefrment hagh not paſt a&pally chereupon 4 yer a Sum whereupon App!yſig |, #3. 
had followed, was found nqt I arreſtable by the Appryſers Creditor Ki hath 
therefore, an AFppryſer from that prior Avpryſer,though poſterior to the Arreſts, After 
was preferred, Feb. 22,1666, Lockhart contra Lo. Bargenie, And though hs tio 
do not fo clearly determine upon what Bonds Arreſtment may proceed, 2s ag4n [9 

whar Bonds or Sums it- may proceed : yet it bears equally tor ſatisfying 0! 8 v3 
Debt, which though it cannot be extended to anHeretable-debt,upon which a I” d, 


al Inteftment is, till they be made Moyable, yet ought to be extended t9 ow Vit, 
Mt eb, 


$) fe: ; of ſignationg, GC. | 373 
{6h opon which Ipfeitment hath ncxjollowed, that 4 pars, as ſuch Debts are 
\ |-7O without 4Charge; {0 they may be arreſted for ſatisfying the like Debe, 
ME a Charge upon the Debr ro be ſaxisfed, more'then upon the Nebe ar= 
pa a7 for fatisfyingi thereof, - 
; it #" Though nq Heretable riphe, upon which Infeftment hath paſt, can be ar- 
Rt 61].if: be made Movable : yer the Rents and Profits thereot, are Arreſtable 
» IMfoyable, Pec. 15, 1630, Ogi:vie contra Lo, 0gilyier, and ſo are the by- 
Ki « of an 4nnualcent, conſtitute by Infeitment, for theſe by-gones are as to all 
2 Movable, though the Right it {<lt is Heretable, as Fruits falling from a 
ti fre are Movable, though the Trce be not, yer they give areal Aion, by 
4, iqpding, of the Ground, as well as perſonal againſt Intrgmettors with'the Rents, 
"I,"Yea, 4rreftment.of 4nnua.rents, or Mails and Duries, is effeQual, though 
q xIog betgre the Term, if the Debitor to whom they belong were not denuded 
* Ehereof before the Term, the Tetm being current when it was laid on, March 23, 


It \ F . . 
Y $14, Brow7 COnLra Haliburton , but it will not extend Leyond the ſubſequent 
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4 ly ſem, where the'Rent is payed Termly, as in,Silver-1ents, Hope Arteſtments, Mowat 


py ata Dick, Otherways it will extend to the whole year, in which it was laid 
tiay 


a. in Farms, which are payed together, Ibid. 7himſon contra Wiſhart, Yea, 
na a Areſtmeor of Rent laid an before the Term, was preferred to a poſterior Ap- 

| jyis, not having Tafeftment before that Teim, Tely 2, 1667, L:tfter contra 
ng Jn.2nd Slich, And. an Arreſtment laid 0h carrente rermino, was preferred to a 
pilerior Aſſignation to that Term, Fuly 27, 1672}, Creditors of Scot compea- 
-| 9s, Arreſtment is,alſo valid, being Jaid on upcn Sums before the Term of 
xyment, Feb,.21, 1624, . Brown Conia L, Fohn{icnn, Eodem die, Rentoun COn- 


tion | : 
ou ta Acveſon, But in all theſe, ,the Execution was uperceded till the Terms of 
" payment of the azreſted Sums were. payed, Fwly 3, 1628, Scot contra L, Drums 


lamie. Yet Arreſtments ought not to be aid on {or ſatisfying of Debts, where- 
of the Term ot payment is not come z pherefore, ſuch an Arreſtmeng was exclu- 
[idbyan Arreſtment poſterior, which v:5 Jaid on tor ſatisfying a Sum, whereof 
| ®Tem of, payment was come, when it was laid on, Fely 19,1678. Lo. Pitmed- 
"x, | dacontra Pater ſons, The like Steils, contra Charters, Yea, It was extended to 
ben | price of Lands, though laid on betore Writ, butafter Agreement, Hope Ar- 
6 | Aept, Lo. Do/homſie contra | Ee. 
; | 3. Neither was Arreſtment effeRval, being. only laid on inthe Hands of the 
tos Far, and not in their own Hands for,making the ſame forthcoming 
> | tþyment of -his, Debt to whom it was due;z becauſe FaRors are not Debirors, 
# wtheir Conſtituents, Hope Arreſtment, Mairhead and M*michael contra Wallace, 
lead 31, Arreſtments have never been extended to future Debts or Goods, for Ar= 
aan | nents, both by their name ang nature, Co only ſtop the Debitors Goods or 
od. | Is arreſted, to remain in the ſame condition they were in when arreſted, ill 
ond; (aton;betgund, or Sentence be obtained.tor makigg forthcoming, Bur Inhi- 
men | ps do prohjþite the Party inhibite, apd whole Leidges to buy from the per- 
ajd | nbibice, cill the Debt be (arisfied, which is abſolute, and.extends againſt all 
64% | Ms or Blocking with the jphibite, whether pro acquiſites, Or acquirendis, 
6, | 3. Arzeſtment.g:derly Jaid.on, rengers thething litigious, ſo thatan Aſhgnt» 
oh | Mmade thereto, though to,a Creditor thereafter, hinders not the Arreſter to 
rag, | We the Debt by the Cedcnts Oath, Drc 10. 1623, Domeles contra Belſhes, 
ys Fi As to the {econd point propoſed, concerning the loufing of Arreſtmenrs, 
Ki tith been (aid before, that the tntent of Areſtment, .is rhe (atisfaRtion of the 
Jil Avſters Debts, by che ation, for making forthcoming, which is a judicial Af, 
6 mY to him, of that which is arr<ſted, or otherways by ſecurity, when he 
4100 |e Goods or Sums are arreſted, finict!1 Caut.0n, and thereby louſeth the Ar- 
{40 ogy which is done by ſupplication to the Lords, andtheir Deliverance, which 
at $*N, gave Warrand to the Meſſenger co receive Caution, and loule the Arreſt- 
het FRat; but is well amended by the 4d of Parl. 1617, cap, 17; angulling that way 
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374 I»flitntions of the Law of Scotland. Lib 
"of louſing Arreſtments, and ordaining Caution to be found in the Books of gels, 
-0n, betore giving out of the Letters, which are not effetual, when the 4nlfſyto 
ment proceeds upon a Decreet g and therefore, the Letters expreſs the 4treſingly 
to be lou'ed, unleſs ir proceed upon a-Decreet,the ſame 1s to be,extended to low 
ot 4rreſtments of interior Judges, by Caution tound in their Books, "Tir: 
34. Arreſtment is ſometimes granted upon procuction of principal Writs, ler 

if the Arreſtment proceed upon p:oduRion of the principal Bond unregiſtrar, tall 
being then no Decreet ot Regiſtration, it may be louſed, Feb. 7, 1665, GraWiti 
contra Bruce and DoRor Martine, Or it the Decreetbe tarned ina Lybel, 44 
30,1675, Murray contra Hall : Orif the Arreſtment was laid on after the Dell 
was ſulpendedz Or, if the Term of payment of the Sum, for which ic wa lh 
on was to come, Nov 4. 1675, Moſman Supplicant - Or upon Confignaingy 

the Sumarreſted for, Fun? 18. 1675. Hamilton Supplicant, But when the lin 
reſtment was upon adependcence, though the Decreet proceeded upon the d mepleret 
dence before the louſing of the Arreſtment; yer it was found, the Arreſtnglfes 
might be louſed upon Caution, Fune 9, 1674. Sibbald of Rankilor contn wilthelt 
bald his Son, But in louſing Arreſtments, no Juratory Caution was admity]{#bs 
Fuly 16,1661.Colledge of St, Andrews Supplicant, | Tate, 
35. Arreſtment being louſed, 'the Party in whoſe hands it was made, wll ue 
ſafely pay the Sum, or deliver the Goods arreſted to the Louſer ot the thy 
ment, Fu»e 21-1626,L0, Balmerino contra L, Lochinvar, Hope Arreſtmenr,Gyb fro | 
contra Brow, Bur it the Sum remain unpayed, the Aricſter may proceed wt bc 
the perſon in whoſe hands he arreſted, Feb, 7 1665. Graham contra Bray, hl tht 
this caſe the Debitor who louſed the 4rreſtment, had granted Afſignation tot ters 
G five 
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Debt arreſted, yet the Atreſter was preferred to the Afſigney,in reſpeR the(y 
tion is inſufficient ordinarly, which comes in the place of Arreſtments, 

36, Upon Arc«ſtment there ariſeth ewo ations to the Arreſter, the one 34] Bel 
oainſt che Caut oner, foun2 in louſing Arreſtment, theother againſt theprial of th 
in whoſe hands the Arieftment was made, This aQion for making Sums al 164 
arreſted forthcoming, is ordinary; and for underſtanding the requiſices of it, if wie; 
woul * be adverted, that 4:rreſtment may be raiſed upon production of thepiy 
cip:] Bond, without Decreet or Dependence, M arch 5,1628. Brnnie contrib yl 
Feb. 7. 1665. Graham contra Bruce. Hope Arreſtment, Thomſon contra Mw | hits 
Fas, Second.y, It may be raiſed upon an Aion depending, Thi-dly, Uni wie 
Decreet obtained againſt the Debir»r, whoſe Sums are arteſted - Bur theredwſ hp 
Proceſs for making to: thcoming, till the Debt be liquidat and eſtabliſhed yall Wer 
Decreet at the Arreſters inſtance, againſt him whole Goods or Sums are arreſt 
or againſt ſome repreſenting him, which was ſo done, though the principal pat ſþ1 
Advocat compeaied and conſented, March 13, 1628, Somervel contra He yelp 
Hope Transferring, L, Lamingtoun contra Du: ham, And it that Party diebiW] my, 
the Decreet for making forthcoming, the Decreet muſt be transferred agull} iitfy 
theſe repreſenting him : Bur if none will enter to be Heir, or Execator to ik ſhe: 
bur renunce; yer the Party that might ſucceed, muſt be called cognitions call fy. 
Sporſ. De haredi'a&vits ationibus, Murray contra Dalglerſh, and therefore, wil bthe 
the Arreſtment is upon a principal Bond, or upon a Dependence, the Bond fill fe, 
be Reg ſtar, or Decreet obtained thereupon, or upon the Dependence, bel bP 
the Party in whoſe Hands the Arreſtment was made, be obliged ro Anſwer, i ar 
Partv whoſe Surns and Goods are arreſted, muſt not only be called x :»itidliny 4, 
bur to all the Dyets of the Proceſs, March 17, 1637, Stzart contr1 1ngls, 4 tlc 
th's Proceſs the Arreſtment was not found inſtructed by extraQting the wn thr 
containing Arreſtthent, z1id the Executiors, but that the Principals of both m8], 
be produced, Fporſ. Arreftment, Byid contra Wilſon, For the AR of Parliamdl [f 
for Reg ſtration of Hotnings, &'s, makes Extracts probative, but chat will MIth, 
extend tothe Execution of the Arreſtment, though by the ſame Letters, forty” 2, 
Execution needs not be Regiſtrar, 37. ®Flab 


br. el ſhenations, &C, 375 
of li.,” 45 to the Exceptions competent im this Actions Firf?, it is not compe= 
mulls to the party 1n whoſe hands the Arreſtment was made, to alledge payment 
ella by the party whoſe Goods or Sums are arreſted, that being jus tertii, com- 
E& only to that party himſelf, who muſt be called, Dec; 2t. 1622, Hamilton 
* Jitz Durham. Neither will it be relevant to either Party to alledgethe Debt, 
kreupon the Arreſtment is rated, isſ\uiſpetided; but the Reaſon of Suſpenſion 
tbe repeated by way of Defetice, Far. $5. 1643. Stirling contta Athenhead, 
dit will be relevant toalledge that the Atreftment is null, as beingexecute ups 
l, 4K $abbath-day, Feb. 3. 1663+ Oliphant contra Dowelaj/s « Or that the Arreſt- 
lat not being upon a Decreet, was louſed, ' and that the Sams are payed- It is 
relevant, that the Goods arreſted were lawtully poynded by another Credi- 
atinyofthe Party to whom they belonged,” becauſe Arreſtment is bat a begun in- 
the Sloleat Diligence, and doth not tranſmit' the Right, till Decreet be obtained 
 denplireupon - 'Bur others uſing more compleat Diligence, will carry the ſame, Had. 
eſtngl&@rs. 16:1 Wright con'ra Thomſon and Dick, which was ſuſtained, albeit the 
tz flheſtment was laid on forExciſe, Dec. 1679; Forreſter contra the Tacki-men of 
Iming|{Exciſe of Einbirgh , Yea, though the Party in whoſe hands Arreſtment was 
Tide, fuffered the Poynder to enter his Cellers, and poynd the Goods arreſted, 
ſe, mal Qurch11. 1535+ Dick contra Spence and Thomſon, In this caſe the Haver volun- 
And wy opened Þis Celler by paQtion with che Poynder,which was not reſpeRed, 
vGokd fp he refuſed not Entry to the Arrefter, if he had demanded it, Peb. 12. x636. 
| 21alf þ contra La. Ladguharm. But this Exception was elieded by this Reply, 
6, bf at the Party 1N whole hands the. Arreftment was made, colluded with the Poyn- 
1 toth derg and voluntarly exhibited rhe Goods arreſted to be poynded, not being paſ- 
ie five therein, but ave to prefer the Poynder, as was formerly relevant, Hope Ar- 
reftment, Kirloch contra Hatlybartoun, White conrea Blackater, Jan, 20. 1674. 
0e 84] Befcontra Fleming and Warfon, It isalſo arelevant Exception, that the ground 
perſal of the Arretiment, or the Sum arrefted was Rererable; before the. At of Parl. 
God $664 Or ſince that Infefrment hath paſſed upon either, unleſs it be made Move- 
tit, i ht; and therefore 4rreftment being laid on upon Sums: conſtgned, fora Re- 
epie] &nyrion, was ror found effectual till i eclarator of Redemption paſs, which on- 
IG] Yikes the Sums moveable 5 and during the dependance of Redemption, theſe 
Mw | fits cannot be arreſted, as belonging to the Uſer of the Orderz becauſe they 
Uny ae io place of the Lands redeemed, and can belong only to the Wadſetter 
008 tAppryzer, or any having Right from them to the Lands Wadfſety but after 
| Wif Idemption, the Sum conſigned may be arreſted and made forth- coming for 
ef went of the Wa ſetters Debt, Spox/; Arrefttment, Hepburn contra Haze It is 
pate 61 competent Exception, that the ching Arreſted is a proper Aliment, Ex- 
Hel lh Conftirute, and not exceeding the meaſure of Aliment, Had Nov, 196 
bil Ih). Donaldſon contra Kirkaldie and Barclay. And the Fee of a Servant was 
wi mthund arreftable, in fo tar as it was neceſfary for the Service he was in, but on- 
0 088 Frthe Saperplus, more than was neceffary for his Aliment in ſuch a Service, 
68k} 149.1668. Beg contra Davidſon, Preceptor of Heriots Hoſpital, The like holds 
, it Itte Kings Penfions and Fees of his publick Miniſters, Lords of Seffion, and o- 
dm Ber which arenot arreable in the Theaſurers hands by At of Sedernmt, 1613. 
ble] ws ſo found in the caſe of Sir Robert Murray Juſtice Clerk,.a part of whoſe 
rf ay was arreſted. | 
WT. When Purſuirs are for making arreſted Goods forth-comming, which are 
'" *[ Mhquid, the Par'y in whoſe hands Arreſtment was made, will not be decern- 
"099 Ur mak ng forth-coming a iiquid Sam forthe price z Bur'f he offer the Goods 
1028 Fcorpora, the Decreet will contain a Warrand co the Magiſtrats of the: place, 
Mn Mup the Goods arreſted, that the price thereof may be delivered to the Arrefter, 
l iO I, 12. 1680. Srevinſon contra Paul. 
: "oo. 39. Apprifirg and Adjudication of Heretable Sums, whereupon Infeftment 
7. ®Flah not followed, being little in uſe, though competent fince the AR of Parlia» 
AaakX+ me” ;x 
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ment 1644. which hath been continued by Cuſtom, though that Parliament y 1 
reſcinded, We ſhall ſay no more of it in thisplacez but as we have conſider by 
theſe ſeveral ways of Tranſmiſſion of perſonal Rights ſeverally , we ſhajj ney f 4! 
conſider them joyntly as they fall in Competition, for preference amongſt then, hw 
ſelves, and each with others, Jn theſe Competitions 1t muſt be conſidered tha Jun! 
eArreſtmentdoth Conſtitute no Right inthe Atreſter,butis only a Legal Projiji, ſire 
tion to alter the Condition of the thing arreſted, nor to pay or deliver the ſane $99 
to the Arreſters Debitor ; but that it may remain in his hand for ſatisfaQion ji 
the Debt arreſted for : Land itisonly general,arreſting all Sums of Money, we 
Goods, inthe hands of the party in whole hands it 1s laid on, due or belongingy gd 
the Arreſters Debitor, for ſatisfyipg of the Debt whereupon the Arreſtment DN kde 
ceeded 3 and therefore cannot beof more effect, than a Denunciation of Langy 
be appryzed, ora Citation on a Summons of Adjudication 3 and therefore dg ſine: 
Conſtitute or Transfer no Right,but is a LegalDiligence,rendering the ſubje ny, ﬀf, 
ter arreſted Litigious,ſo that the Party 1n whole hands theArreſtment is made,cyy (ji0! 
not alter any Sums or Debts belonging to that Debitor in prejudice of the Dey | tere 
arreſted for, uptil the Arreſtment be louſed, and Caution found for the Dehtq | we 
Decreet Abſolviter or Declarator be obtained, excluding the Arreſtment : Andi puti 
hedo any thing on the contrary, It infers breach of Arreftment, confiſcating hi We 
Moveables, and he is lyable, as if the Sums or Goods remained in his hand, yſ þ 
Poſſe fore habetur qui dolo defiit poſſidere : And though the Arreſtment havenoj Fu 
timation to the Arreſters Debitor, or any of his Creditors , yetif any of tha] 01 
cover the Sums or Goods arreſted by the Collufton or negle& of the Pary, uy tep 
whoſe hands Arreftment is made, he will till remain lyable 3 as if by Collyfg] thex 
and Gratification, he or his Procurator ( whoſe deed will be preſumed his) op | Prot 
poſe the Arreſter, and procure delay to compear, and depone and acknoylgdy|pnd 
the Debt, or be holden as confeſt to another Arreſter; neither will he be lib Arr 
by offering his Oath, that he gave no ſuch Warrand; for the imploying aProy| Trat 
rator is aſufficient Warrand for all the common courſe of Proceſs, and require] s 5 
ſpecial Mandat 3 Yea, if he pay or deliver toany other Arreſter, or even iftyhi} 42 
Colluſion Goods be poynded upon a Decreet, he will not be liberate; (cingk | ©00 
ought to have raiſed a Procels of multiple poinding, calling the Debitor add || ct 
the Arreſters or Aſſigneys to diſpute their ſeveral Rights, that once payment ju 
the Party, found to have beſt Right,might liberate him ; yet if he have pay 
. he does thereby without a dire& Aſſignation, come in the place of the Paryy 
whom he hath payed 5 and if he can ſhow that parties Right is preferable tot} | 
Arrcſter inſiſting, he will be heard thereupon. 

40. And unleſs it be found that he proceeded warrantably, not only will 
be decernedto make forth-coming, - though it infer double payment ; but teu 
whom he payed unwarrantably, will be compelled to reftore and fatisfie the 
relter, the ſubjeQ having been litigious by his Arreſtment, before the otherpu 
ty recovered the ſame, albeit he have recovered payment bore fide, without 
fault in him, but by the litigiouſneſs of the SubjeR 3 For payment made bm 
fide, with a preferable Right, relieveth only the Payer, who was or might tar 43. 
been compelledto pay, being conſcious of no other Right : For it is not relevat] Mp! 
for the party obtaining payment box fide, nor will that ground of Law ſecure] *its, 
him, qui ſunw recipit, licet a non debitore, non tenetur reſtituere, which holds onl Wn 
in voluntary payments, 4 #02 debitore, and where the $Subje& is not litigiow| %, 1 
Upon the ſame ground, albeit the Party in whoſe hands Arreſtment is made] U, a 
Iude not, but be equally paſſive, or equally oppoſe the Competitors : Yet it tk} Ur 
Debitor collude and propone Defences againſt ſome of the Competitors, | 
notequally againſt all, and thereby procure delay, and Terms to prove, if nc 
ſuccumb, though another purſuing in a ſeveral Proceſs, betore the ſame or dif | ett 


T | Aſfgnations, &6, = - 
nts fe judges; obtain Decreet and payment thereupon, yet he will be neceſſitate to 
1 & nd, if he bad not a preferable Right to whom be payed. 
ay |. If the Party in whoſe hands Arreſtment wasmade, appear and offer to de- 
then, (ov! the Purſuerſuffer him to depone generally,that at the time of the Arreſt- 
ie * he had neither Goods nor Sums belonging to the Debitor in his hands, the 
ohibi relter will not ex intervallo, obtain him to be more particularly interrogate, 
fag (401094 perjuriam 3 but if before, or at his Oath given in general, there be 
ion kcal lnterrogators offered by the Party or the Judge,whether at any time there 
y. » {rein bis hands Sums or Goods belonging to the Arreſter's Debitor, and how, 
h "y g{wben be ſatisfied or delivered the ſame, he will be holden as confeſt, unleſs 
"BY pdepone particularly, that he be not his own Judge, as to the time when he 
_ mdue, or when he ceaſſed to bedue 3 For he may pregend or imagine, that the 
e dot (ine of thE Arreſtment, he wasnot Debitor, becauſe he had payed to an Afſig- 
ma. 1, whoſe Aſſignation was prior to the Arreſtment, albeit Intimation was not 
eas (hit, though he had promiſed payment before Intimation, yet he could not 
\ Deb | ereupon bave been compelled to pay, if before payment an Arreſtment had in- 
\btg | imeened; becauſe his Promiſe could be but underſtood to be according to the 

Adj pres Right, to whom he promiſed, which he could not quarrel ; but it another 
ing ty Wexclude that Party, he could not be lyable to double payment, albeit he had 
d, wh Þ a Bond of Corroborationz unleſs the Aſgney had offered to intimate, and 
A: Ftbingred the ſame,as unneceſſary,and promiſed payment; for then through 
en | own Fraud or Fault, he would be lyable co pay both parties; and therefore, 
rt, iv] tepromiſe of payment was only found relevant to exclude an Arreſtment, after 
llvky | te promiſe, to be proven by the Oath or Writ of the Arreſter, and not of the 
:\ @ | Promiler, or Party to whom he promiſed 3 yet if the Promiſe were not ſo proven, 
wlely and thereby the Arreſter were preferred, the party Promiſer, in whoſe hands the 
liter | Arretment was made, was declared free of the Promiſe, unleſs there had been a 
Proy| TranG dion, or that the Promiſer had undertaken the hazard, ElphingiFoun con- 
iresny | 2 Howe and L., Sterbope, Dec. 1. 167 4» = 
'bylf 42 That which Transferreth the Right, is neither the Arreſtment, the Citatiz 
ing! | jor any thing in the Proceſs,but only the Decreet for making forth=coming, 
nd f| wich is in the ſame Condition, as to SubjeRs arreſtable, as Apprylings, or 
ents | Njudications are to others, which do not import full ſatisfaction of the Debt, 
pajl; | &d do not fully liberat the Debitor, but that other Diligences may be uſed for 
jy frkme Debt, unleſs he poſſeſs till the Legal expyre 3 andinthe fame way after 
to th} Necrect, for making forth-coming, the Arreſter may uſe other Diligences; but 

aCompetition with other Creditors ufing Diligence, he may not exciude them, 
willed dkeep up his own Diligences, but hath his option thereof, Bur ſeing the 
ten ineſiment makerh the SubjeR arreſted Litigious, it hath the common effe& ne- 
hel | Urly introduced by Law ## re Litigioſa, that Inchoat diligence cannot be ex= 
erp] Qed, either by the voluntary deed of the Debitor, or by any legal Diligence 
uta Merior, unleſs the uſer of the firſt Inchoat Diligence become negligent, Nan 
Je bu | Wlantibus, n20n2 dormientibus jura ſubveniunt, 
thx] 4 The Application ofthefe Grounds will ealily clear the preference in the 
lex @npetition of Arreſtments with Aſfignations, or of Arreſtments with Arreſt- 
ſecure ®*9ts, And as to the Competition betwixt Aſſignations and Arreſtments, an 
; ooh] Agnation duely intimate, is a full and compleat Tranſmiſſion of the Right aſſig. 
iow] Ul, if by its Nature it be aſſignable, and thereby the Right of the Cedent ceaſ- 
Jeb] i, and the Afdigney becomes Creditor, and hath no neceſſity of any further 
if te] Ugence to compleat the Right : Therefore no poſterior Arreſtment will be pre- 
, if ficd toan Afſigney, if the Intimation be beforethe Arreſtment, which isaccount- 
iſ] % notonly by days, but by hours: But if the Intimation and Execution of the 
dife | Meftmencbe both in one day, and expreſs no hour, ifthe Arreſter be not negli- 

KM, they will come in pars paſſu, becauſeno priority doth appear, Spotſ, Debi- 

and Creditor, Ai»ſly contra Edward, which will hold in the Competition of 

Merle Arreſtments, or diverſe AN where no priority doth appear g 
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for we have little reſpe& to the anteriority of Debts in Competition, but tg yyprolv 
anteriority of Diligencezas is evident in Appryzingsand AJjudications z $9 if the the 
hour be expreſt inthe Crreftment, and not in the Affignation, or contrairw, befer; 
that which wants the hour, will prove: no more but once that day, and the s teſto 
ther will be preferred, . BE , 

4.4. But if the Arreſtment be prior to the Intimation, the Arreſtment i Dn fo 
ferable, ifirfail notin diligence 3 and therefore an Arreſtment was preferred y 
an Aſſignation intimate the fame day, but two hours thereafter, Jar. 30. 16: 
Davidſon contra Balcanquel. . This diſtance was too narrow, for the Exccutora] dip 
Witneſſes may miſtake the preſent hours,ſo that three hours were a fitter diſtag 
to prefer : Yea, an Arreſiment upon a dependence, was preferred to a poſtepl.* 
Aſſignation, though intitnate half a year before Sentence, upon that Dependag hi Dip 
Hope, Asfignation : But it muſt be in the diſcretion of the Judge to determin} Lf 
when Arreſters fail in. diligence. ; ; 1 How 

45. 4s to Intimations, they are inqueſtionable, if done by Ionſcrument, ah? po 
Chargeof Horning, at the inſtance of the Asfigney upon the As(ignation; becay Wo, 
the Letters bears, that the Asſignation was produced to the Judge, Paſſer of qu 
Bill - and there is little doubt that Aﬀignations attaining effect by Polleſſn g How 
will bein the ſame caſe, as if intimate by Inſtrument: Or if a Bond of Corry ' 61 
ration be obtained upon the Aſtignation, or Diſcharges inſtruQting payment vj Poſe 
part of the Debt aſſigned: Or itin Proceſsthe Aſſignation be Judicially pray! *" 
ced ; but the caſe is not alike, nor have [| obſerved it decided, if a Citation behy 
the Aſfignation be Judicially produced, will exclude an Arrciter, wedio temm |, ni; 
wherein the Negative is more juſt 2nd convenient; for a formal Inſtrument of # 
timation, will not inſtruR, if it bear notthe Production of the Afſignation, || 1 ?r; 

46. As tothe Competition of Arreſters, the firſt Arreſtment, not failingins} #4 
ligence, is preferable ; and therefore the firſt Arreſter was preferred, thay '' yy 
prior but by one day, though both obtained Decreet upon the ſame day, al] , F, 
both uſed full diligence, Feb. t. 1666. Cu#ringhame contra Zyel. And likens} 
an Arreſtment by Letters from the Lords of Seſſion, and firſt Citation thereupy | 1; $4 
being infilted In without negligence, was preferred to a poſterior Arreſtaa | 
though obtaining the firſt Decreet'before a Sheriff; in reſpect that Decreeuly | #The 
foie the Lords, cannot be ſo ſummarly obtained, eſpecially, ſeing they muſtabt 
the «azz of the Roll, Nov 23. 1667. Montgomery contra Rankine. And apo, il 
rior Arreſiment was preferred to a prior, in reſpe& the Term of payment oft] y 4y, 
'Sum, for ſatisfying of which, the firſt Arreſtment was laid on,was not comeatitÞ us 
time of the firſt Arreſtment; but before the ſecond Arreſtment was laid on, tk | 37h 
Term of payment of the Sum, for which it was laid on, was paſt ; albeitix. ?? 
Terms of both Sums were paſt before the Competition came before the Loyd] We 
Advocation,Fuly 29.1870.Charters contra Neilſon: July 17. 1678. Los Pitman," 
contra Pater/ons. And for the fame cauſe, Arreſtment upon a Decreet may bepts} jp 
ferred to a prior Arreſtment upon a Dependence ; becauſe the ground of the tas Th 
mer hath parataw executionew, and not the ground of the latter : Yet an Arte the 
ment upon a dependence, was preferted to a poſterior Arreſtment, obtained pau @n 
production of a Regiſtrable Bond, before it was Regiſtrate, and ſo was not rail o4 
upon a Decreet, Hope, Arreſtment, Thomſon contra Memorran. And Arreſtmentlil],,, ' 

on afterthe Term of payment of the Debt arreſted, was preferred to a prior | 
rreſtment, laid on before the Term of payment upon the Debt arreſted, J# $|x 41: 
1673: Birnie contra Mowat and Crafurd. And an Acreſtment laid on verballyby:|4WVk 
Towns-officer, was excluded by a poſterior Arreſtment, having an Execution b*Þ wt 
fore witneſles, albeit the verbal Execution was the Cuſtom of the place, Jahn JThe, 
1678.Warrockcon, Broun. And a firſt Arreſter wasnot excluded for wantofdit |, 
gence, but was preferred to a poſterior Arreſter, who had brought his Cauſeto] | ,, 
concluded,at which time the prior Arreſter compeared, and produced an Align [y Th 
tion, after his Arreſtment from the common Debitor, whereby he necded nofub (30 4} 
ther diligence, Fly 19, 1673. 8irnie contra Crafurd : This Aſfignation was __ 
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Gratification, ſeing it preferred the firſt legal Diligences And up- 
© lathe ſame ground, an Afſigney by a Bankrupt, was preferred to a poſterior Ar- 
the | 


ter. in reſpect the Ailtgney had uſed the firſt diligence by Horning, beforethe 
ry Nov. 20+1677. Biſhop of Glaſgow contra Nicolas and Broun, 
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DISPOSITION may, and ſometime doth fignifie the Alienztiy 
of any Right, whether real or perſonal ; ſo the Stile and Trang; 
orginarly bears, the Aﬀigney to transfer and diſpone: as Afignariny; 
ſometime extended to the diſpoſal of Real Rights, which ate frequer 
ly provided,not only to Heirs,but to Aſſigneys ; yet theſe Terms are fo apy 
priat and diſtinguiſhed, that 2 Diſpoſition is applyed to the Alienation of fallye 
Rights, and Affignation of Perſonal Righrs | 
1. In both Diſpoſicions and Affigaations, the Diſponer or Cedent is «yl 
Author, and the Acquirer is called the fingular Succeflor, and in beth, wh 
common Brockard takes place, jus. ſsperveniens authors accreſcit Succeſſori, tighi 
1s. what ever Righc betalleth ro the Author atter his Diſpoficion or AiSignainliy 
it accreſſeth to his Succeſſor, ro whom he had before diſponed.as it it had been 31 
his Perſon when he Diſponed, and as if it had been expreſly Diſponed by hinJ 
whence atiſeth the diſtin&tion, betwixt Diſpoſitions and Alsignations, exprel; wth, a 
implicite, or tacite when che Righr is not expreſly diſponed, bur racitly g q, _ 
rually ; as he who diſpones the propery, hoc ipſo, doth tacitly and virtually g TT 
pone any lefler Right, as a Reverfion, Servitude, Literent, though no pattid[yion: 
Jar mention be of theſe, according to another Rule of Law majori inef ming] get 
ſo any petſon Infefr in property and his Seafin Regiſtrar, will have Right "Oe 
Reve:rfion, it no more was 1n the Diſponers Perſon - albeit Aſsignations to kl 
ve: fions require ſpecial Solemnities, as to be Regiſtrar in the Regiſter of Rene 
ons; yet the Regiſtration of this Seafin will be equivalent: ſo a Liferent Rigkl y | 
granted by him, who had only Right of Tack, was found to carry the Right "ry 
that Tack, during the Liferenterslite, Hope Literents, L, Ros9th contra bi tof pw 
nents, Thelike of a Back-tack, 7bid, La. Boyd contra her Texnents, Sturt Iti 
tra Fleming, The like found of a Liferent, which carried the Right ofa k6[yin(e 
verſion quo ad the Liferenters lite, Dec, 5,1665, Beg contra Beg, tare. 
2. There is no queſtion of this Acctetion, when the Diſponer diſponeth k 4 
all Righc be hath, had, or ſhall Acquire, which is a general Afſignation & Dj jy, 
poſition, of any Right ſuperveening; 1t the Debate tall betwixt the Diiponer all wreſe 
Succeſſor, there is alſo little queſtion, if the Right diſponed have expreſt orb] ahh 
plyed abſolure Warrandice, as being for a Cauſe Onerous : In which caſe, ib why i 
queſtion be betwixt the Diſponer and Succeſſor, he who diſponed for an eq Har 
lent Cauſe, importing his acknowledgment of having an abtolute Right, ca jiky 
cloth himſelt with any poſterior Right, which would infer — =? 
him,if it were in another's perſon; Mad therefore,that perſonal ObjeRion excllkſ *, 
him, it being in his own perſon : Neither is it queſtionable, thar if che Dijp] jy 7; 
ſition or Afſignation be limited, as being only to a particular Tirle, or gene fn: 
ly, for any Right the Diſponer hath, or bearing Warrandice from his owaMl 
and Deed, then if he acquire a poſterior Right, he may make ule thereof aplll thy | 
that perſon co whom he diſponed, much more may any fingular Succefarll ky 
hisz and therefore, in the caſe decided, Fly 19, 1664, betwixt Dam Fliw ki 
beth 'Dowglas and Sir Robert Sinclair her Spouſe contra EL, Wedderburn, anentii] 1 if 
Teinds of Kello and Ximmergem, whereot the Earl of Home, common Autig], 
gave a Tack to Wedderburns Predecefior, with watrandice from his own dt] th'4 
and any &#ight the Earl then had being reduced, he did thereafter. acquirea Wi] ky; 
Right from Coldingham,and thereupon granted a Right to William Dongle off that 
ls, to whom the {aid Dam Elizabeth Dowglas is Heir, which ſuperveening 89] Yi 
was tound not to accreſce to Wedderburn, to detend his Tack, feing he hadW| 1 
abſolute warrandice, but from his Authors deed only - Bur the main queſtions] aj; 
when the contraverſie is not betwixt the Author and the Party to whom he @] yp x 
pones, but betwixt the ſingular Succeſſor of that Author and that Party to WW]; 
he had diſponed before, inwhich caſe the perſonal objeRion upon the warrand, 
hath no place; and oftimes the Right ſuperveening, requirerh ſpecial ſolemdits] ki 
and cannot be tranſmitted without theſe, as Reſignation, Confirmation, Sl: 
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yeyen iN theſe caſes, reaſon and the Lords Deciſions extended the rule ſo, that 
rycening Right, ipfo fatFo, accrefces wirhout any new ſolemnities ; bur if 
peceffar ſolemnities have preceeded when there was no Right, whenſcever the 
JuenJyht (ape VEENS, itis drawn back, asif it had been in the time of the former ſo- 
Pp hybities, feHone Jures 5 and fo if a Superior acquire the Right of Forefaultry of 
{ Red or, the ſame #pſo fatto, accreſceth to the Sub-vaſlals, and cannot be 
uſe of againſt chem, Fpotſ. Conjund-fees, Crawford contra L, Mordiffonn, 
, ſhe likewas found, Feb, 15, 1665, Boid of Pinkel contra Yaſſals of Carſluth : 
1; thify which caſe the Vaſſals were ordained to Pay their ſhare of the Compoſition 
, thaſqy Ward: But where the ſuperyeening Right befell ro the Authors appearand 
"ating; 20d was by him diſponed to another, before he was entred Heir; in that 
6 wþ the REN appearand Heir, obraining a gitt of the Liferent-eſchear of Lands 
hr mb Vaſlals, = faid Literent was not found to accreſce to the Voaſſals, 
why uſe : c mm _ = denuded thereof, in, favours of another, betore 
of T7 os, 4 Ih 5.1611, Skeey contra Yaſſals of Athol, this Rule was 
" hi &f en = l ” , by noe Right, by Decreet of ReduRion and Imp: qe 
i” kihyacquire . A . wintown, having Right to the Lands of Brimſoun,was found 
wy, quote tothe - _ — being reſtored, Fuly 13. 1664. E, Lauder- 
: Won, oo” of I . mer, Bur this is not the accreſcing ot anew Right, but de- 
o trig A : = " — a perſon having a Diſpoſition of Lands, did Infett ano- 
ok thrin Li _ - e —_ being Infetr, did affign the Diſpoſicion to a third 
wg ſity, an was PO | —_ that Diſpoſition was not found to accreſce ro 
ml _ = any e his Author was never Inteft thereupon, Fane 20.1676, 
710] Jt sthecommon opinion, thar if a Party grant Infeftment, before h 
i 16) himſelf, 2nd he rhereatrer Tofefr, it accreſceth to that Party whom he letele te 
bh lore, if - queſtion - betwixt them; bur I have not obſerved it direQly deci- 
Kr va he: in . eſe caſes, if a perſon not Infeir, do give R ight to two Par= 
ths gy t _—_ - Infeft, to which of the two his ſupe: veeng [nfeftmene will 
#1 book _w_ 4 . eft qe wy he is not Infeft, and thereafter another, when he 
als i, : is will have Right: Yer if the common Aurhors Intettment proceed 
64} e —_ of any Party, the ſame will only accreſce to him, who is the 
S = : it; if the Preference be upon diligences, and not upon Aſfiznations, 
all tht caſe, it was found to accreſs to the ficſt Right, with abſoiute warrandice 
c Re —_ mob — A Re Dig fi 
wh + But nc o what is ſpecial in Diſpoſitions. A Diſpoſprion i 
Di | mn or Conveyance of Real Rights from the Dito eſe 
wy þ. E _ F; not in Contemplation of the Diſponers Death, for ſuch 
9 fed prehended among Succefſions, from the Dead, as Legacies, Dona- 
An ths mortis caſa, &c, A Diſpoſetion is ſaid to be a Conveyance, and (o it i 
«4 ttt, notfor the Ditpoſi & ot th ng . 
ll be actor the — poſitive aR of the Will only, but whatſoever elſe is requi- 
wy þ Bot iplear the Conveyance, as Tradition, Reſignation, Poſſeſſion, though 
, =— is oft-times taken as diſtin from theſe. For the more clear up- 
"fg 19/4 4pm of Real-rights ; Conſider firſt, what is requiſice to tranſ- 
iS oy 7 the Law of Nature, without any pofitive Law or Cuſtom : and 
pl. a t Dy theſe is requifire to tranſmit the ſeveral Rights, As to the firſt, 
28h] bn en ſhown in the Title ( Real-rights ) how far Dominion and Property 
fr "vr im by the Law of rational Nature, and it cannot be doubted, but that 
on wh) _ wm no poſitive Law nor Cuſtom, thar the rationalCreature is na- 
ed the = — ow to __ and Alienat his own, the power of Diſpoſal be- 
nh Drs = eriſtick of aromas which. is natural ro Man, being created 
| barks _ __ : Cy then is, by what A& Men may natural- 
1 fg ower : Diſpo il which can be no a of the Underſtanding, that 
of Probe ontemplative, and nothing Active nor Operative for Conſtituting 
i tting of Rights; but it muſt needs be an a& of the Will, for by ir, 
Bbbz Rights 
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Rightare both Acquired, Relinquiſhed, and Alienat : There may be three "Þ 
of the Will about the Diſpoſal of Rights,a reſolution roDiſpone,a PaQtion,Con 
tra or Obligation to Diſpone, and a preſent Will or Conſear, char thatwhigh®* 
is the Diſponers be the Acquirers, Reſolution terminats within the Reſgjy, # 
and may be diſſolved by a contrary reſolution, and ſo tranſmits no Right : Paginbi 
does only conſticute or tranſmit a Perſonal Right or Obligation, whereby they, 
ſon obliged may be compelled to tranſmit the real Rghr,It muſt needs then hey 
preſent diſpofitiveWill of cheOwner,which conveyeth the Right co any gyyſ#'s! 
weich is expreſt by ſuch words ge preſenti, Titizs Diſponeth, Alienaterh, o; gf? 
nalizeth, Gifteth, Granteth, Sellerh, &c, which cannot properly import an gy, 
oation, having its effe& in the future, though there may be Obligations congÞ! 
quent as to Delivery, Warrandice, &c, but theſe Terms do expreſs ſometiyh 
preſently done, and not ingaged to be done, and ſo can be nothing elſe by 4 
Alienation or Tranſmiſſion of the Right it ſelf, : 
4, Thar the Diſpoſicive Will of che Owner alone, without any furthe, jF 
ſufficient ro Alienat his Right, without Delivery or Poſſeſſion, is evidentinggÞ® 
ſonal Rights, wherein the Diſpoſitive Clauſe of Aiſignations or TranſlatiogzÞ#! 
ſufficient z Intimation or Poſſeſſion being introduced tor expediency in lome ag 
by our Cuſtom that the diſpoſitive Will is alſo ſufficient to Tranſmir Real-righy Liere 
it appeareth, becauſe the Will alone is ſufficient to. retain, not only Right, ſ%? 
even Poſſeſſion it ſelf, though there be no Corporeal a& exerciſed therein; wi} jc 
therefore, the a& of the Will alone, as it retaineth, ſo may it relinquic gyſ** 
Right or Poſſeſſion, whereby it ceaſeth to be the former Owners ; and there 7 
it che Will be not fimply to relinquiſh, but to remir or tranſmit the Righty|% 
any other, hoc ipſo that other doth become dominus ; Dominion being thepopſ, 7+ 
of Diſpoſal, which is a Faculty, and no Corporeal thing, it may be fitlyCy eD 
ſicute in the Acquirer, by the Will of the Diſponer, unleſs che Acquirer reg wa 
it; for the Diſponer before having the only power of diſpoſal, and remittinothy (29 
power to the Acquirer, the thing cannot be ſaid to be »»u/ius, as being relinqw 1" ; 
ſheds and therefore, the Dominion or Diſpoſal of it, muſt either be in theD{ ea 
poner or the Acquirerg not in the Diſponer, becauſe by his will, whichi I 


ficient to Relinquiſh or quite it, he hath remitted it; and therefore, that pore = 


muſt be in the Purchaſer, unleſs he reje& it - This is the more evident, that 
4 | 
bolical or Imaginary Poſſeſſion, as by delivery of Earth and Stone for Land, d ePo 


ſicive Law and Cuſtom, which requireth Delivery or Poſſeſſion, reſteth in 


a Penny for Annulrent, and in ſome caſes requireth no Poſſeſſion ; ſo the [1 
acquireth Real Right without Poſſeſſion 5 and the Right of ſpecial Legacis,al oY 
others from the Dead, are tranſmitted without Poſſeſſion alſo, — 

5+ Bur for Utilities ſake, notonly the Romazs, but almoſt all Nations requi _ 
ſome kind of Poſſeſſion, to accompliſh Real Rights, that thereby the will ofth 
Owner may ſenfibly touch the thing diſponed, and thereby be more mail 
and ſure, ſo the Law ſaith, Traditionibus & Uſucapionibus, non nudis pats dim if 
nia rerum transferuntur, with which our Cuſtom accordeth, Tr uſeth herewk(,,* 
Debated, whether Poſleſſion ir ſelf be ſufficient ro accompliſh Diſpoſitions z gti hinin 
there muſt be Tradition, or delivery of that Poſſeſſion, by the Diſponer to til; 
Acquirer , the forecited Zaw ſeems to require Tradition, or at leaſt Uſucapig iy, 
or Preſcription, which doubtleſs are the moſt proper ways to accompliſh Diſpoy, 
tions; yet Utiliter and Equivalenter Poſſeſſion, lawfully attained by verted 
the Diſpoſition, although nor delivered by the Diſponer, will be ſufficient, 8], 
it the Diſpaner were not in Poſſeſſion himſelf, and ſo cannor deliver ic yet. 
Acquirer may recover it from the Detainer, or the Acquirer might have becal "wn 
Poſſeſſion betore, by any other Title, as by Cuſtody, ConduRion, &*. | " 
which caſe, none require Delivery : Yea, it is more queſtionable, whethertlt Fl 
Poſſeſſion would not Conſumate the Diſpoſition, though unlawtully attained, 8 oy 
if the Diſponer not being in Poſſeſſion, the Acquirer attained the Poſſeſſion - 
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'$ 4Party,v7 448 clams, though he might be obliged to reftore thatPoſſeſſion to 
WW iird Party; Yet whether it would not exclude a poſterior Diſpolirjon,though 
oF. [coal Poſſeſſion; It is a Queſtion as probable jn the Affirmative, as inthe 
E..:ve, Unleſs an other having a Diſpoſition, were enceavouring to get 
TEeGon, and were prevented by an irregular Poſſeſſion, albeir his endeavour 


,C 
twhi 


"akin not by a legal Diligence, bur by requiring it, | : 

= Pt |; remaineth then that Poſlefſion is the accompliſhment of the Diſpoſition of 
be Yi.ciohes, {0 chat not the firſt Diſpoſition, bur the firſt Poſſeſſion, by vertue 
4 3 wo! preterreth. This Poſſeſsion is not alike in all caſes, for in ſome Real, in 


5 Symbolical Poſſeſsion is requifite, which cannot be ſupplyed by real Poſſeſ- 
"i (elf,as in Property of Landsor Annualrents by Infeftment, wherein the Dil- 
"+00 and natural Poſſeſsion makes no Real-right wichout Seafin, Fly 12,1628, 
SK. contra Twrnbsl, Nov. 25,1628, Hall contra Wright, Dec.16,1629. Hunter 
Tir Tennents of Poſſeſsion is requiſite, not only to the Conyey- 
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i le Poſſefſor offered to prove he bought him from one, who then had him in Poſ- 
in reſpe& the Purſuer then offered to prove, that immediatly before he 
Jalſer the Horſe in hyre for a Journey to that perſon who fold him, Nov, 18, 
ue Wh, Forſyth Stabler contra Kilpatrick + So that it will not be ſufficient co any 
t> Wining Right to moveable Goods, againſt the lawtul Poſſefſor, to alledge he 
| 44800d Title to theſe Goods, and Pofleſsion of them, but he muſt conde= 
wk 1% 990 mode defeit poſſidere, as by Spuilzie, Stealth, &c, Or that he gave 
od ten only in graſsing and cuſtody, and continued to uſe Acts of Property, the 
xl; 0 whereof is, becauſe in the Commerce of Moveables, write uſeth not to 
þ Mlbidice, and it would be an unſuparable labour, if the Acquirers thereof bee 
a rd to be inſtru&ed by all the preceeding Acquirers ; as if one ſhould inſtru 
h Uhe bought or bred ſuch goods ſome years ago, the preſent Poſſeſſor behoved 
þ [Wer to infiro& a Progreſs of them, through all the hands they paſſed from the 
F if Owner, or loſe them, which being deſtrugive ro Commerce, Cuſtom hath _ 
un | duced this way, that Poſſeſsion being preſent and lawful, preſumerh Proper- 
it B b b 4 cy 
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ty without further Probation, unleſs the Purſuer condeſcend 0Pon,and clex gilt 
way of the Goods paſsing from him, not by Altenarion, as if they wall 9 
ſpuilzied, ſtolen, ſtrayed, &c, Feb, 3, 1672, Scot of Gorrenberry contry hy 
In which caſe, the Zybel was found relevant to be proven by the Defenders ,, 
that he had not bought or acquired the Goods, bona fide; Or that theGoogy wh 
in a Detun&s Poſlelsion the time of his Death which is probable proue ge ;, ſuibe" 
Feb. 24- 1672, Semple contra Givanz In which caſe a DetunRs Goods wer 
ſtored, albeit they were long poſſeſſed after by his Wife, and impignorabylud#f 
and her ſecond Husband, without Confirmation, the Children of the Dow" 
Husbind having recovered the ſame from the Acquirer, | oy. 
The paſſing of Movables from the Proprietar muſt be ſo evidently inſtngy 
that there may no probability remain of their being recovered, and thereajig ſe 
nat - Upon this ground it was, that Sir Joh» Seor, purſuing Sir Foby plqitt + 
tor a Book delivered ro him, The Lords found the Libel not relevagng, ulghT 
were condeſcended quo modo the Purſuer delivered the ſame, v:z, by I, TE 
would not put the Defender to prove gifted, but preſumed his Title, ugly? 6 
contrary were proven by Oath or Witneſſes, Zan. 27, 1665, Aad ina yy Fane 
tor Jewels, at the Inſtance of Ramſay contra Wilſox, who had them from. Myplliec 
bers Byres the Lords found, thar the preſumptive Title of the Defender 
Author was elided upon the contraty preſumptionghar Jewels of fuch valuecullaiit 
not be bought bona fide, ſeing the Seller was neither Merchant nor Jewelle/gh £ 
the Jewels fic for his proper uſe, and becauſe it was offered to be proyw bb 
rook them at his own hand out of the Purſuers Poſſeſhon to whom they wavy ng 
pignorat by Writ, by the Propcietar, who immediatly went out of the Kingdiy | weate 
$. The moſt ordinary and important Conveyances are of Lands and AawilinC 
rents, which paſs by Infeftmenr, for perfeting whereof, there muſt notaabl w 
e Diſpoſition, bur alſo a Refighation in: the Hands of the Superior, and-napþl ouidt 
tefrment granted by him to the Acquirer thereupon, or by Confirmariag, vil 
obedience upon Appryling or Adjudication - For Diſpoſirions of Lands tolgly wſin 
den of the Granrer, do nor tranſmit the Granters Right, becauſe he continaghI\4 
perior in-che direct Dominion; bur it becomes an Original Right, conſtintzgl i 
new ſubaltern Infefrment, Reſignation is either in favours of the Su 2 by 
ſelt, for conſolidating of the Property with the Superiority 3 and -therblapy 
calied Reſignation, ad perpetuam Remanentiam: Or it is a Reſignation in the 
riors hands, in favours of the Reſigner himſelf, or in favours of an Acq urerpl 


therefore, is called Reſignation #x Favorem, The fiſt of theſe isno-Tk a 
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ſion, bur an ExtinRion of the Fee, and hath been ſpoken to in that Tits. 
ſecond is not properly a Tranſmiſſion, becauſe it paſſerh not from, bur ret 
to the Religner, yer ordinatly under diverſe Confiderations; as when hen W 
trom himſelt and ſuch Heirs, in favours of himſelf and other Heirs, or when ep i 
ſigns a Ward holding, that it may be returned blench, or few, for thery iy | 
cerſtanding of Refignations: 2» Favorem, confider the Solemnities requilitetiy 
to, and the effe& which flow from the ſeveral ſteps thereof, © Evoy 

For the firſt, a Reſignation muſt proceed upon a Diſpoſition, or ProcunlW} ſel 
of Reſignation, having in it the effecs of a Diſpofition, which muſt be in Wilkign 
tor the Inſtrument of Reſignation being bur the aſſertion of a Nottar, willnfhor 
ſufficient alone, without an Adminicle in Writ - and though Refignarion 70h 
manibus,can have no Procuratory,yet the Diſpoſition whereupon ir procted? 081 Wir 
be ſhowen as the Warrant of the Inſtrument of xefignation, The ſecond AF Q; | 
Reſignation, is the AR of Refignarion it ſelf, which neceſſarly muſt be.byM[lmbi 
of Inſtrument of a Nottar, expreſſing the Warrand of it, vis, the Diſpofitip azs| 
it be done by the Refigner propriis manibus, or the Procuratory if it bed0W8y[Wl th 
2 Procurator, and that contorm thereto, the Refigner or Procurator colipaſ{Wn for 
perfonally before the Superior or his Commiſſioner, having ſpecial Warratt®] nlide | 
eceiy e Refignations, and that the Refignation was made in the Hands ff Ka" 
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| vrior by Staff and Baſtoun, delivered by the Reſigner or his Procurator to 
Þ Superior, as the Token or Symbol of the thing refigned, and that the ſame 
| wxccepted and received by the Superior, or his Commiffhioners, by taking the 
K &rmbol in their hands, for new Infefiment, to be given to the Acquirer 
Though the Reſignation uſeth to be made by the Vaſſal, or his Procurator 
"WF cir knees, and 10 is expreſt in the Inſtrument, either generally or ſpecially 
1: 1 humility, and thar the Superior or his Commiſhoner, uſe to deliver the 
Se; the Sy nbol of the Fee to the Acquirer, which is alſo expreſt in the Inſtru- 
Woaiyet theſe are not ſo efſential,but that without the being or expreſſing thereof 
"Þ hſtrument will be valide. The laſt Step of this Transmifſion. by Reſignation,is 
\Þþ Guperior or bis Commiſſioners, giving new Infeftment'to the Acquirer, the 
"Ware and Requiſites of which Infeftment, hath been expreſt betore in the 
1, ith Inſeſi rents. | | 
FT ſhe Solemaities of Reſignation are ſo effetual and neceſſar, that the Omiſſh- 
2, adfany of them annulleth the Reſignationy and therefore Renunciation with- 
Is formal Refignation, though it may be ſufficient againſt the Renuncer, yet 
> evoot ſufficient ro take away Infeftment renunced, againſt fingular Succeſſors? 
"Ike can it conſtitute any real Rightin the perſon of the Acquirer, unleſs he had 
.anide another Right ſtanding in his perſon, in which cafe, the Renunciation 
a exc|ide the Renuncer, or his Heirs, to quarrel that Right, Hope Aliena- 
Ie i, Hewiltor: contra Mfedams ; The Reaſon thereof is, becauſe j#ra coders mo- 
> aManter quo conftituunturs and therefore as Inteftments cannot be Conſtitute 
al Whoit an Inſtrument of Seafin, fo they cannot be deſtitute without an 7nſtrue 
o zeal Refignation, or at leaſt another Inſtrument of Seafin, with the Superi- 
als Cofemation, or upon his Charter for Obedience; ſo that Renunciation be- 
cabiine Perſonal, operats nothing, except in the caſe of Wadſets, which are extin- 
/bl edifdedby a Renunciation regiſtrate by the A& of Parliament 1617, But even 
ob Wadets cannot be tranſmitted without Refignation in favours of the Wadfet- 
gl wſagular Succeſſor. | 
a6 4 But where it is ſaid, that the Reſignation muſt be by the Yafſal or his Procu- 
ahyl ms this queſtion ariſeth, if the Aſſignation be made by him who is not truly 
2 by Jl, but with Conſent of the true Vaſlal, quid juris,Craig. lib. 3, Dieg. 1.ſhows, 
opal Win bis time this queſtion was not clearly determined, nor is he poſitivein it, 
ed this far, if the Retigner had no Title, no Conſent could be ſufficient: yet if 
oW8 Bd a colourable Title, the Conſent of the true YVaſſal might validate it, if the 
kVaſſal be Conſenter to the Procuratory of Reſignation, cither expreſly bear- 
{that the Diſponer, with Conſent, &c. conſtitute his Procurators , or-if he 
BI Woiſenter to the Diſpoſitiong; by being expreſt in the entry thereof, which is 
REI Wh ascxtenſive ro the whole Diſpoſition, and fo as repeated in the ſame, will 
 pY Rivalide, as ifehe Conſenter himſelf had granted the Diſpofition,or a Procura» 
for the AR of the Diſponer, though more expreſs and amplified, is no more 
99 ats Conſent, and fo the other conſenting, doth the ſame materially, which 
"4 Evould do if he were Diſponer formally; but if his Conſent be adhibite after 
Rt Rleftpnation is made, it is meerly Perſonal, and cannot have influence on the 
WitEntion, which was before itz or if he but permit or give Licenſe to the 
nf Bboner, or which is alike,” if he Conſent, that the Diſponer diſpone in fo far 
may concern the Diſponers Right,theſe' will not be a ſufficient warrand for the 
a1 Wenation, but if he give Warrand or Conſent to the Refignation, it is ſuffici« 
MC; neither is there neceſſity to diſtinguiſh, whether the Diſponer have a co- 
f v1 Mable Title or not, ſeing it is the Conſent of the true Yaſlal, and the Refigna» 
x hazy flowing from, and warranted by that Conſent,which travſmitteth the Right; 
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0FI A therefore an Infefrment of an Annualrent, granted by a perſon not [nfefr, 

PIs found valide, becauſe a Conſenter thereto was Infeft; and fo ir did excludea 

th Wide Right lowing from that Conſenter to a fingular Succeſſor thereafter, 
71 $4 Tack, Dec. 15. 1630. Stirling contra Tennents. vid. Title 11, $. 7. 
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10, Reſignation how neceſlar ſoeverto tranſmit an Infeftment, yet becauſe plieatis 
Procuratory and Inſtrument of Reſignacion may be loſt ; therefore the Vaſſy phyle 
ſe{ſing fourty years, by vertue of an Infeftment, mentioning ſuch a Reſignyjllbes 
che fare will be valide without the produQion of the Procuratory, orInſtrundy 1} 
of Reſignation, which therefore is preſumed thence preſumptione Juric, vIubclt 
I594. cap. 318. | | 9y] 

11.” 45 to the <ffe& of Reſignation, there is no doubt, but when the (aac 
truly made, and Infeftment follows conform, the Keſigner is fully diveſted,ohs: 
the Acquirer is fully inveſted, and if there be Conditions or Proviſions, whe 
bearing expreſs Clauſes irritant, that the Acquirers Infeftment ſhall be null, 
the Diſponers [nfeftment ſhall revive, or he have Regreſs, how far theſe ared 
ual, untill by Reſignation or judicial Proceſs, the fame be recovered, is lh 
fully cleared before, Title, Infeſtments. It isno leſs evident, that before Il 
nation be made, the Diſpoſition or Procuratory, operats nothing as to'the ll 
Right, which notwithſtanding remains fully in the Diſponer, though he beyllha 
ſonally obliged to perfe& it, albeit there: be no ſuch expreſs Obligment in 
Diſpoſition; yet by the nature thereof, the Diſponer is obliged to Infeft hull 
if he be not Infeft, andto Infeft the Acquirer » Hope Alienations, Gladflaruglliay 
tra L, Mckerſtoun : The Diſpofition of Property being accompliſhed, carigiiyn 
real Right the Diſponer had of the Land, or'Bonds for granting real Righhilnip 
favour of the Diſponer,or his Authors, tho neither aſſigned nor mentioned nilhiandd 
Diſpoſition. Yea, a Liferent carrieth the Reverſion in the Diſponers pen, haunt 
to the Liferenters Liferent uſe, that thereupon he might redeem a Wadla: Wiſh 
likeways a Diſpoſition of Lands immediatly before a Term, not expreſfing aligtion 
try, nor Afſignation to the Rent, was found to exclude the Diſponer there-lſſabetre 
though Infeftment followed not, till after the Term, Spotſ. Mails and Dutie(ahivt 
wal contra Stark. And generally, it carries Mails and Duties, as includingyſ1or fea 
tually an Aſſignation thereto, Fuly 15. 1629. Inter eoſdem; And though the Njleud 
polition, or Procuratory, cannot conſtitue a rea] Right, yet it doth ſuffcinyſſyhainj 
excluded the Diſponer or his Heirs, from troubling che Acquirers Pollduſſnllbvi 
thereupon. ; | | AGet 

12. The main Queſtion then 1s, what is the effe& of a Reſignation, wha] its 
and accepted by the Superior, and no Infeftment following thereon, whagalultelo 
that caſe, the Right ſtandeth, whether in the Diſponer, Acquirer, or Supa | Me 
and whether the Refigner be fully. thereby denuded, or if he may not rY J8þ: 
cond Reſignation, whereupon the firſt Infeftment being recovered, will x&{'® 
Qual: This1s very learnedly debated by Craig in the forementioned place, 7 K#! 
he ſheweth, that the common Opinion was, that the ſecond Reſignation jj Wet 
the firſt Seafſin will be preferred, though the Lords bad decided otherw ji j 
the caſe of a Citizen of Perth, who making a ſecond Reſignation in favoundvpum 
Son, though after the firſt Reſignation by the ſpace of twenty years; yen 
approveth the o]d Opinion concerning the Reſigner, never to be fully dive g Wert 
till the Acquirer were inveſted ; this is clear, that by the Reſignation, thetic 
falls in Non-entrygand is in the Superiors hands, and while the Reſigner refigntit 
in his own favours, be received, orthe Reſignation paſt from, Or otherwajW# 
Acquirer be 1nfeft, the Superior hath the Non-entry-duties of the Lands rig] 
ed, if the Infeftment-be not delayed, through his own fault. Ir isalſoclear 
by the Superiors acceptance of the Reſignation is favorew, there is upon bi 
perſonal Obligation to Infeft that perſon in whoſe favours the Reſignatioom|Me: 
made 3 and therefore though the Refigner die unintefr, his Heir by a ſingle 
vice,” hath right to that as other perſonal Rights, and thereupon may compel} 
Superior to Lnfeft him 3 yea as Craig obſerveth in the fore-cited place, the 4 
upon ſupplication, without Citation, will grant Letters ſummarly upon 
the Inftrument of Reſignation, and warrand therefore, to charge the Superiot 


Inteft the Party, in whoſe favour it was made, who may not receive —_ : 
gnat 
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uſe al&ativo;dorinteftaniafber Partyy/cor: elſe his: Obligment--may: make him lyable 
hl idbbraoerofitherbrftRetignation;pro:dawn? © inter.efſe;: But: the:Reabright 
nl btaftyed by; thedkrit Infetement;' though upon” a poſterior Reſiggation; 
runſaatolterior Decitions go along fwith Craigs:Opinion,not only :in the caſe of 
; ac (tpyblick-lateftment; upon aecond Reſtgnation,: but which'is much more, 
2 Reſignation is made, a bale [nfeftment flowing thereafter from the Refigner, 
viagcng but a hort, trwe 'beforerhepublick-infetrment, upon the Reſignation, 
ed bn peferred thereto, as Dwryroblerves, but expreſſes not 'the Parties, | July 
red 62600A5 10 the contrair Deciſton-obſerved by Craig, itfaith nothing, feing 
& ft nfettment: upon -ithe laſt Refignation, was in tavours of the: Refigners 
non do nter -.conjurtbas perfonar," was fraudulent, which would :not hoid;' fo 
is lai Soo had been a Stranger, acquiting boa fide, for a Cauſe onerous, 16: then 
 Ieipichgantion in favorees, doth: not denude the Reſigner of the Real-righe, 'but 
Matmoleat 41l lofeftorent follow yg and therefore a perſonal Renunciation of 
ballet boſedavourit was, will fully evacuat the Reſignation, and make! the 
nds dofeftment .as-inare as at firſt; which'could notbe without anew Infeit- 
adi; ifthe; Reſigner bad been divefieds :ayinthe caſe of a Reſignation'ad Rezea- 
alice} the-Superiors: imple Renunciation or Diſcharge thereof, could-not re- 
allmathe Haflals . prior Infefement, but he behoved to be Infeft de rowvo; and 
oe lgioliafter the! Reſignation, till it be'paſt from, or Infeftment follow, the Lands 
anNoo-entryy it will not conclude that the Refigner is denuded, and the Fee 
n, Gamtbe Superior, more than other Non-entries, which give not the Superior the 
a: Wifwrtin{/but a Caſuality of the Fee. Yet if the Obtainer of the ſecond Reſip- 
abl@rophiſtiafeft, knew of the firſt, if it were given him as a Credjtor, he were 
inlc@mabictfar were meerly voluntar,buying it might be reduced exitapite fraudis, 
AlAntetbar cafe Diſpolitions of Moveables or Lands, are holden to be fimulat 
ngwþ1or fabdilent,, hath been ſhown: before, Title Reparation ( upon Circumventionor 
xe Nod!) awherein retention of Pollefſion in Moveables is a main ground for 'pre< 
jad SIulation,-:eſpecially in Gifts of Eſchear 3 yet if .the Diſpoſizh of 
(lilbiede :bear expreſly: ro take effeR after the Diſponers death, Retention,g 
- | Adffion will not annul it, neither will it be eſteemed as a: Legacy, or  dowatio 
nia] ated ſc: if Death be the Term, and not the Confiderationof it, and :it was 
ei found prejudged--by the Diſponers univerſal Legacy, March: 8. 1626. Tra. 
x ldp:59 mach-for: Conventional Conveyances of Real-rights, Judicial Convey- 
&f Sndlieal-rights are competent, not by the nature of the Right, which cannot 
wield Miccatewithout:Gonſent of the Owner, and in. the caſe of lafettments, holden 
pt perior, / without his Conſent, whois not obliged to receive any to be his 
vidd&eriuethe Heirsand: Succefſors of 'the firſt 'Vallal, provided in the firſt In- 
dbJureg2nd though tbe. Inveſtiture bear alſo, the Vaſſals Heirs and Aſligneys, 
Mite Superior: cannot thereon. be compelled direRly <o receive a fingular 
Mi Befor;/ A fligneys being only meaned ſuch: Aﬀgneys to whom the Diſpoſttions . 
el Sld be-aGpned befores Infeftment thergupon,. as was found in the caſe of Re= 
mk ion; La. Carnagy contra E. Cranburn,Feb.5.1663, But Law hath introduced 
BISrearsof Creditors,Judicial: Conveyances,requiring no Conſent, bue the autho« 
7 MotiLaw, which-hath alſo its Foundation 10/natural equity} by which, *as 
rat Mipitions arc <ffetual for exaRtion of what-is thereby due: +Soif there-wereno 
b0/[Mincl.aw nor CuGom;:the:Creditor mightrexatt, either what: is due im'ſpecie, 
00] Meequivalentz and therefore Repryſals betwixt-Nationsnot governediby one 
e&] Þaigon Authority 1 aredawful c-And by the Cuſtom uf Nations,: extended nor 
el] Wagaintahe Party:injurer, who ifobliged-ro repair, but againſt all the-Sub- 
Lov] otbis-Soveraign, if be do.not-cauſe Reparationto be made, - 'The: Judicial 
pied Mſoiſhon of Moveabtes, - is'by -Poynding, which being/a- legal” Execution, we 
of [iden co that: place,...;Arreſtment-and the ARtion for making forth+toming, 
ri SYbuanfwic Movcablesz:bur istather-proper 1o' perſonal Rights, and +fo' 1s 
ation JWizag!) | Ccca3 COM- 
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competent againſt the Havers of Moveables, by reaſon of that perſonal Ohj ul Thi 
of Reſtitution, whichis upon the Haver to the Owner, beftde hisown Drops oy 
Of old, Alienations of Lands for Money, were very rare in Scotlend, Ap Jwild 
contraQting of conſiderable Debts; for the Nobility and Gentry did then live 1n 006 
a plain and ſober way, contenting themſelves with that which their own E6,IdreR 
did afford x And there was then known no legal Executions for Debt, ,,,ll gent 
Lands or Heretable-rights, but only againſt Moveables, by the brieff of Dj, therel: 
or Poynding 3 by which, not only the Moveables of the Debitor were pojy \(enger 
for his Debt 3 but all the Moveables upon his Lands belonging to his Teal. fleet 
as appeareth from ACt 36. Parl. x469. bearing this Title, That the Poor Tei ſped 
ſhall pay no further than their Terms Mail for their Lords Debt, by the Briefg-al th 
reſs, which is correQory ofthe former Cuſtom, whereby the Goods andCyll.conſid 
of the Inhabitants of the ground were diſtrenzied for their Lords Debts, thoyl. Gums 
theit Mails extended not to the Avail of the Debt, and that not only fore petot 
Debts affe&ing the ground by Infeftments of Annualrent, Feu-duties, or C&.| {fot 
lities of Superiority, or other debita fundi, for which the Moveables of thel, Apr 
nents and Poſſeſſcrs, may be yet poynded for the Lords Debt, not exceeding thi] [hol 
Terms Mail, which is ordinarly in their hand, or if payed, may be 3llopg] fre 
the next Term, but for the Heretors perſonal Debt, for by the A&, the dy] -avv 
tors Moveables in that, or any other Barony or Shire, are appointed to be po whick 
ded forſatisfyivg of the Debt z but debita fundi, can only reach the Movetls fc tl 
' the Barony or Tenement affefted therewith, and though-this AQ, by itsTey their 
would yet extend to Poynding of Tennents Moveables for their Maſters peg] Pri 
al Debt, Cuſtom hath reſtried it only to real Debts, and it is intirely in |. 4 
tude, as to perſonal Debts, which cannot burden Tennents, but upon Arreſtan 
in ſo far as they are then Debitors totheir Maſters. 
14: Before this Statute in the year 1469, rhere is no mention inour lane 
Cuſtoms, of Appryzing or Adjudication « But Appryzing was thereby inn 
duced in this manner, that where the Debitor has not Moveable Goods, sf 
Lands, the Sheriff ſhall cauſe ſel] the Landsto the Avail of the Debt, andpytt} Ma 
Creditor, which ſhall be redeemable by the Debitor within ſeven years, andift] | 
cannot find a Buyer, he ſhall appryzethe Debitors Lands by thirteen perſonsdi} 
beſt and worthieſt in the Shire, leaſt ſuſpe& toeither party, and affign to thele 
ditors Lands to the Avail of the $um, and the Superior ſhall receive the Credin, 
or any other Buyer, fora years Rent, as the Land is ſet for the time; or os 
ways ſhalt take the Land to himſelf, and undergo the Debt. According toth 
AQ, Apprylings did proceed by Sheriffs and Baillies, who for ſatisfying of Di | Wn 
Liquidat by Decreets, iſſued Precepts for denuncing ſuch Lands to be apprittlÞ - 
upon fifteen days warning, conform to the Ads of Parliament, which denib 
citation was publickly read upon the ground of the Land,before Witneſſes, and: 
Copy thereof left affixed thereupon, and alſo at the Mercat-croſs of theHead-Buyil| ie 
* ofthe Juriſdiction, where the L—_ and tothe Debiror whoſe Lands wer Met 
tobe appryzed, expreſſing the Creditor, Sum, Day and Place of Appryziny| Ub 
that all Parties intereſted might appear; perſonsof Inqueſt and Witneſſes werea-| 9s 
ſoſummond td the ſame Dyet; and ordinarly the place was upon the groundd|| 
the Lands, that the value and worth thereof might the more clearly appt, | % 
where, after diſcusſing of the Appryzers Claim, the Hability of the perſons ofli-| #1 
queſt,and Witnefſes,ſo much Land was Appryzed and Adjudged as was worth tt |'V 
Sum, the years Rent to the Superior, and expenſes of Infeftment 5 andiiftie | Wt 
Lands were burdened with any former Annualrents, whereby a proportion 
Land could not be appryzed, free of burdenz there was appryzed an Annualret |"Wi 
forth of the Lands effeirand tothe Sums, and expenſes forefaid, and redeemable | 
in the ſame manner 5 which was ſuſtained by the meaning and intent of the St ( 
tute, and though by the words of it, Appryzing of Lands was only mentioned, t I?) 
was ever extended toall Heretable Rights. n 
l 
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lewd Thus if continued untill the Zords of Sefion, upon exceptionsagainſt the Sheriff, 
opyllapon his Intereſt, Relation, or Enimity, or upon the lying of Lands in divers 
, Or} wiſdictions, for preventing of Expenſes by many Appryfings, where the Lands 
lind gone JuriſdiRion ſufficed nor, did grant Letters of Appryſing under the Signer, 
\ £6: {re& not to the ordinar Sheriffs, bur co Sheriffs in that part, which being fre- 
2d]. quent, did come to run in courſe to Meſſengers, as Sheriffs in that part, &'s. And 
Dig thereby the Appryſer, in reſpet the Letters had a Blank for inſerting the Meſ- 
onÞ} fengers Name, did choiſe the Meſſenger, who did denunce all Lands and other 
nll. Hererable Rights, which the Appryſer pretended to belong co his Debitor: And in 
ſean) jlpett the Letters bore a diſpenſation ot the place,he did Appriſe at Edinbargh, 
fail that the Appryſer claimed, in ſatisfaction of the Debt, without knowledge or 
i Call aſideration of the value of the Lands, or others appryſed, or proportion.to the 
they. ms appry (ed for, and thereupon was Intete in the whole, and payed to the Su- 
forn;d-petor tor a Compoſition a years Rent of the whole, which was a conſiderable ac. 
C&] von to the Debitors Debt, and behoved to be payed by himy and by the (aids 
eTal qppryſings, che Appryſer might, and oftentimes did enter in Poſſefſon of the 
nothe] phole Lands, without being Comptable for the Rents thereof, of what quantiry 
whd fever: By this abuſe, the intent of that excellent Statute for Appryſings, was 
: Dal -agvat,and the ſame turned into a meer Formality, until the Parl, 1621s cap, 6, 
pox. wich began to corred that exorbitant abuſe, and declared Appryſers comprable 
bes for their Intromifſions, in ſo faras exceeded their Annualrents, to be imputed in 
Ten] their principal Sums pro tanto, and that they being thereby ſatisfied of their Sums, 
verſed Principal and Annual, Compoſition to the Superior, and Expenſes of Appryſing 
&{]. 4nd lnteltments, that chereby the Appryſing ſhould expire 5pſo fatFoz, and it isals 
(tam fo declared, that if the Lands appryſed be not worth of free Rent, effeirand ro 
the 4nnualrent of the ſaid Sums, that before Redemption he ſhall be farisfied of 
Lane the Sperplue, By which ARallo it is declared, that Minors may redeem Lands ap« 
no{ pyſedfrom them at any time, within their age of twenty five yearscompleat, yec 
s, rf 6, that after the firſt ſeven year, the Appryſer ſhall have the benefit of the whole 
arte} Majsand Duties till he be redeemed, which hath always been extended to Lands 
4 fe] apryſed from perſons being Major, it a Minor ſucceed, - during the Legal, and if 
ix] iyerſon being Major, ſucceed to him who was Mingr, he hath the benefit of Re- 
xe(r-|| ſion of ſeven year, in ſo far as was not run in the Minors lifes and if leſs remain 
din, | then 2year, at the Minors death, the Major hath a full year to redeem atter the 
otter} Minors death 4 and by the A&R 67, of the abrogat Parliament 1641; Appryſers 
totk| Mee declared comprtable for the Rents of appryſed Lands intrometted with by 
Di | tin, during all the time of the Legal, whether Minors or others, | 
oil becauſe of another great abuſe, by the debording of Appryſings from the firſt 
lenw | Witicion, chat che firſt Appryſer appryſing the whole Eſtate, the other Cre- 
and: dis-had no more but the Legal Reverſion, which did ordinarly expire, the ſub- 
Bunk | quent Creditors not being able to raiſe Money to redeem the anterior Appryſer, 
wer | Mertby the firſt Appryſer carried the whole Eſtate, and excluded all the reſt, 
yring | Wbeing aſhimed ro take ſo great a Legal advantage, and ſometimes not daring 
real | fmake uſe of it, did ordinarly compone with the Debitors appearand Heirs, or 
odd [me Confident to their behove, whereby the Debirors Heir recovered his whole 
per, Ute, by atisfying one Creditor,and excluding all the reſt , therefore the Parl, 
offi-| 961, by their .A 62. anent Debiror and Creditor, declared that all Appry- 
h th ] 83 deduced ſince the firſt of Fanuery 1652, orto be deduced in time coming, 
ifthe | Win a year after the firſt Appryſing, which became effeual by Inteftmenc or 
ond | ge, ſhould come in paripaſſu, as it one Appryryfing had been led' for all the 
rent | as, and thereby rhe Legal was extended to renyearg and it is declared, that 
pable P*enſover the appearand Heir, or any to his behove, ſhall acquire right to any ex- 
Sts Med Appryſing, that the ſame ſhall be redeemed trom them within the ſpace of 
d, t [year afrer their acquiry, by poſterior Appryſers,, upon payment of what they 
Wy payed,in ſo far as ſhall not be A by their Iatcomiſon, This hatch _ 
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ſo fat extended-by the Lords, that'the' words'ofthe Staturementionitngrany 1, Hl fi 
- ſteriot'Appiyſers; mightiredeem e#pited Appiylings, coming: iotheperſiagp p 
appeatahd*Heir,' '(yerxhar the famine was'to'be-underftood as the chietnfians ith 
of this article of 'the'Sterure; and therefore found'thar any perſonal: oa /T# 
this benefite of Redemption, becauſe he might-appryſe,” and thete wataciogungiluids 
ſity to put him to theexpenſe of acual Appryfing;' Dec, 2/2 6890 iMefirangline 
Craw,: And likewiſe: Appryſings coming in the:perſons:of the appearancyiqyllne: 
are ordinarly-redeemable, for what was cruly payed them: within:the-tojul) ls Ce 
the ſame'is extended when the acquiſition isby-theappearand Heir inthe Belyghhy: i 
Debitors time: * But the Appryſing coming'iti the perſon ot the appeamanilipllaing 
in his/Fathers life, was not tound redeemable'by:the. Father,nor by his6t ati. þ 
dren,” upon'the Bonds of Proviſion, being'granted afterthe expiring:ob:thedulyn 
Nov; '\ 2681. Naſmith contra. L. Poſſo. Burtheſe Bonds being alledgadavlla Re 
during the-Legal,were found co give right to redeem; Dec, 3.1680; bo olliy % 
There is nothing: in this Statuce in caſe*an* Appryfing'come-in-the-perſin ah ſit: 
| Debicor himfelt,” or-to his behove, after the expiring of the:Legal ;nat hadilig|ilſ 
cifions cleared, whether it will be redeemable from the-Debiror tor whaztht paijſiie, 


bur there is no leſs reaſon to extend it to'that caſe tham the-formerywhleſwblite o 
Appryler hath never taken Poſſeſſion,ſeing as he might relinquiſuche Appyluly,c2 
ſo.he might compone with the Debitor. and ſo the Appryſing woulddacoting mill 
cio;"in the-ſame way as it the Appryſing were diſponed to the: behpyeghy] ms 
Debitor within the Legal | 1:7! +019mflolfif Flaſeh 
- ,» Burneither did this Scatate cure the abuſe of 4ppry ſings, andtherefareidy 
- -of:Parliament-of'the 6th of Seprember 1672.upon conftderatiom-ob checdthaily it ha 
of Appryfings from the firſt defign,and of the great inconveniencies atiagilth[ethe 
by or the bringing in of all £Fppryſers within year and day, did: givenyn] 1g, 
break thecredir, and: ruine the Intereſt of the moſt conſtderable Heretditing Thou 
- Kingdom;:'Credirors being thereby invited, under the thazardrof beings dh le leur 
_ ro appryſe-within a year and thereby one wilful,- malicious, 'or nedc(hibiafyl Hite 
ditor:Appryfing, all the reſt followed, and intirely broke their Dehj Rererfi 
- Baleſsthey:would-pay all cheir Debt. in one day ,, therefore, the Patlianewy dl fivit 
-1a place of. '4ppryfings, ordain 4djudications, to. proceed before:the Long #5ig jo 
fox, 'aradjidging the Lands and other Heretable-Rights of-Debirar, el x 
. to:the Sums appryſed for, anda fiith more in place ot-che-Penakies and Wl if 
fee, -andatlowed Witneſſes for either Party, forclearing of the: Rental ani} h 
- of the: Lands; in the ſeveral places where they-ly, and appointed-the-ofd 

£9 have tpreſent Poſſeſſion of the Lands adjudged, not-beingiaccomprable;joll 
Intromifion during: the Legal, redeemable only. within five: year, wherdyMf 
[Creditor;had eafte acceſs for his SatisfaRion, 'withour all hazard i ef 460M] tilt 
. which, had: been the ground of many tedious Proceſſes of:;Comprand Rekha | butto 1 
for the; Intromiffioni ot; former Appryſers, and wherein the 4djudger-is-16 | terefo1 
the Eonleor-of his Debitor,  both-as to Righr and Poſſeſſion, and delivery: the an 
Evidents's and ft is declared, ighat.if che Debicor: do.not inſtruc, and drill nnd t 
- 300d Right, ;and. Qorſenr, :a5 ſaid 'is, that the! Creditor mighe ac. 188 | contra 
bicors:Eftare:in:che-ſame;manner, and ro the ſame effect, as is appointed ka th; 
Act df-Parl:166t,: betwixe Debitor and: Creditor, 1+, vo Min! 
- If We:ſhallnot hereſgeaki pf Adjudications and. Apprylings, as. thei] thay 
gal; Bxecutions,. and ofthe Oxder: and Solemnities requiſite. to-themyj4 ij thr 
butenly:as; they are Conveyancesof Real-rights,wherein:we ſhall conligdey | &, cx 
up9a3what ground; Appryling proceeds. Secondly, Againſt what Right 4Hl Fattin 
pefent.: Thirdly; what: is the etfeRt of. the;Proceſs, .Gr; Decreet of;. App vil ca 
without further Diligence. - Foxrthly, What is the effe& thereof. whe, fit Den 
Diligence;ts uſed. + Fifthly, Whet-is the effe&thereof when InfefrmentbBoWW] | 16, 
<£9,-:And Laitly, -In- what manner it ceafeth and becometh. extin&;.,A08 itdDe 
Firft;: Appryſing is an Appretiationand: Judicial Vendition of therhipgaM k of 


t 


lf. 2. Diſpoſetions, &e, 391 
\ I from the Debitor to the Creditor ; and as in all Venditions, there muſt be 
oi eand pretiues, or the pricein numerat Money 3 for if the matter confift in 
Kalythiog Ele, It 15 NOt Sale but Exchange 5 therefore the ground of Ap; ry fing 
nate numerateand current Money, and if originally it be not fo, it muſt be 
4: ltatbefore Appryzing can proceed z neither can it proceed but upon a De« 
wn eftabliſbing the Debt by Regiſtration, or otherways in the perſon of the 
wy Ot and of the Debitor paſſe; yet an Aſſigney intimating before 
D wp Cedents death, may Appryze ſummarly without Aion, eſtabliſhing the 
hive in bis perſon, as hath been fhown, Tile Aſſignations, Neither could Ap 

kd Bfnc proceed upon heretable Bonds, unleſs the ſame had been made move- 
(QI. by Requiſition or Charge , and therefore was found null, proceedingup 
baile beretable Sum, bearinga Clauſe of Annualrent, though payable with- 
tals Requiſition upon a ſingle Charge of fix days, ſeing that Charge was not gi- 
ala jy 20. 1622. Cranſtoun contra L. Eaft-niszbet, Hope Obligations, cMowat 
ob fant the Creditors of Richardſon, Cranitoun contra L, Lugtoun. But poſterior 
ria ſheionshave run in the contrair, that if the Sum were payable without Requi- 
pd h6oo, appryzing might proceed thereupon without a Charge, as well as Poyn- 
pe bye Arreſtment, July 4.1627, Edgar and Johnitonn contra Findlajon, July 
ny o 1619, L.Clackwwgnnen contra Z. Barrounie.la which Caſe,the principal Sum was 
tem capible at 2 preciſe Term, and no mention of any Term or Time thereafter, arid 
ohh jms Appryzed for, after that Term, Far, 25.1642, Seatoun contra Loch. But 
Wold fefement have followed, or Requiſition be requiſite, the Sum muſt be made 
beddl acreable before Appry ſing: But other Sums, though by Defſtinarion Heretable, 


un &t having furamar Execution by the Parties Conſent, Appryſing is ſuſtain- 
zihg  theren 
Whit the ſecond Point againſt what Rights Appryſings extend; Firſt, 
inf ThoughLetters of Appryſing contain power to poynd Moveables, which muſt 
Se (earched” for 3 yet that which is properly called Appryzing, extends ro no 
- Mojeables, but only to heretable Rights, as Lands, Annualrents, Liferents, Tacks, 
verſions, Heretable- bonds, July 25. 1623. E. Errol contra Z, Buckzez and there- 
$4] fivit extends not to the Mails andDuties of the Appryzed £ands,before the Ap= 
lll boring, Feb. 1 4..2 6 2 3+ L, Saltcoats contraHome,Thelike,though the Queſtion was a- 
#1 IE bimſelf,and that the Style of the Appryzing bore,all Right that 
Wh} eDebitor had to the Lands to be Appryzed, March 13. 1627, Mackie contra 
WyZor, And where an Annualrent is appryzed, it extends not to the by- 
WAnualrents, which ate Moveable z but thefe being Moveable, are Arreſt- 
neither doth it extend to the Duties after Denunciation, and before Ap- 
, Feb. 16. 1633. Hayper contra Cockburn and Fohnſtoun, Appryzing is ex. 
AG taded to all Heretable Rights, though they were not provided to Aſgneys, 
Ag bath the Debitor and his Heirs only, or failing ſuch Heirs to return ; and 
4 therefore publick utility and the favour ofthe Creditor, makes it more effeRual 
489 W any volutitar Diſpoſition or Affignation, could be; fo an Appryzing was 
ſnd to carry a Right, though not granted to Aſligneys, Hope Appryſing, 8r0un 
wal tra Efilewort, And a Husband granting Right to his Wife, but with provi- 
$1 wn that ſhe ſhould renunce it, ifhe requiredit inhis owrilife allennerly, a Cre- 
0 Wor of his Appryzing that Land, and requiring the Wife to renunce, was found 
Fl thive Right thereto, Sporſ. Appryzing, La. Huttonhal contra Cranſtoun. An 
MI Mr3zing of the Ground-right and Property of Lands, and all other Rights, 
91 &. carryeth notonly the Property, butall other Real-right, or Obligments for 
Fitting thereof, and though no Infeftmggt follow, the Appryzing fo conceived 
el flcatty any Right, which requireth not Infeftment, 2s if it had been ſpecially 
8 Denunced and Appryzed, Junerg. 1635. Rule contra Home, 
I6, To come now to the third Point concerning the Efficacy of the Proceſs 


[0 dDecreet of Appryzing, without further Diligence 3 and Firs, it hath the ef- 
m * ot an Affignation, without neceſiity of Intimation, and carryes all Rights 
Ccca which 
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which require not Infeftments to tranimit them, as Liferents, Reverſio Tac [ 

And io an Appryzing was found to carry the Legal of an anterior Appry 79 yyrer 
though the Denunciation, whereupon 1t proceeded, was anterior to the Devin" 0 
ciation whereupon the firſt Appryzing proceeded, and thereby at the tine 0 1,016. 2: 
Denunciation of the ſecond Appryzing, neither was the firſt Appryzing in-y, [pol 
ing, neither the Denunciation thereof,and ſo could not be Denunce'6x' Apr, Jippry? 
ed ; yet the Denunciation of the Ground-right, and all Right compettngſhy gihe | 
that might be competent to the Debitor, was found to carry the Reverftoriygy{jiled. 
ſaid firſt Appryzing, Nov. 18. 1624+ Kincaid contra Halyburtour,  * i Jprding 

17. Though ſecond Appryzings carry the Legal Reverſions of anterioz'/ygja Ji 

ſings without Infeftment : Yet Infeftment is frequently taken rhereupot); thath (00 92 
Poſterior Appryzer may have Intereſt thereby, to reduce or quarrel the inizx,{ulofel 


Appryzings, and to purſue: for Mails and Duties, or Removing, if the gli bee th 

Appryzer ſhould forbear. 2711 
18. The ſecond effect ef Appryfing is, that the Debitor is thereby {6 

veſted, that after his death, Inteftrmenr may be taken by the Appryzer, with |, 

Transierring or Infefting the Debitors Retr, Nov. 20. 1624. L. Leg Cited 

T exerts, and the caſcs there related. So lIikewiſethe Heir of the Appryterfﬀ, 

before Allowance, or Infeftment, upon Supplication obtained allowance fg 

Lords, and Letters to charge the Superior to receive him, Sporſ,. bio, Fra 

plicant, The like was granted by the Appryzers Aſligney, Warch 11: 1 

Col/ace contra Lo« Eiphingftoun, Yea, an Appryzer did obtain allowance 1 


rand to charge the Heir ofthe Superior, contained in -the firſt Allowthe th | 
cludes prior Atlignations, granted by the Debirtor, to the Mails and Dati 


ue 
the Lands appryzcd, as to Terms after the Appryzing, Hope Asfignations,' jo 


+ 


5. 1628. L. Corsbie coatra L Kilth, From this ground iris,that an Appryhin 


I 


drum contra L. Anſtruther; wel 

19. And whenan Appryſing was led before an Husbands death, it'exd 
Wite from a Terce, Hope Appryzings,Crightoun contra Reli& of Cranſtvun; 
he doth allo obſerve it toexcludea ſubſcquent Ward, in reſpe& the Supetid 
a Charter upon the Appryzing, in bis Vaſſals life, though no Seafin"fothyy 
thereupon, Tbid, Hamilton contra Tennents of Newburgh, And albeit Daryl 
that inthe caſe betwixt the L, Covingtoun and the Lo, Balwerino,q. of Marth 
It was not decided, but ſuperceeded in hopes of agreement, ' whether $f 
could be compelled to receive the Appryzer, ſeing he was not obliged +dMWWI 
a Minor himſelf til] his Majority, it ſeemsthe Superior ought to receive'tf Fl yub 
pryzer upon his legal Diligence, but prejudice of the Ward, during the Mi 
of his former Vaſſal,andthough he would not receive theMinor,yet he wouldIth 
cesfitate to receive the Appryzer, and his Heirs whatſomever, though theta 
were Tailzied and were to return tothe Superior himſelf. 4% 

20s Thethird efteR of Appryzing is, that- being a legal Diligence, itri 
the thing appryzed litigious, not only from the date of the Appryzing, bit. 
the date of the Denunciation : So that no voluntary deed of the Debitor,; 
the Denunciation can prejudge the Appryzer, it he be not i» mora, Thus 1T, 
ſet by the D<vitor after Denunciation, was found null, -Sporſ. Appryzing,Vi 
burn contra Baivaird, - Yet where the Appryzer was negligent, and obtamed a 
Infefrment, nor did diligence therefore for ſome years, a Tack ſet by a Deblip| 7 © 
before theAppryzing,buc having its Entry after the Appryzing, was preferred thep| 15% 
to, Had.July 11.1627, Wallacecontraflarvie, Yea,no Infeftment or Diligencehay|-, 2% 
uſed upon an Appryzing for many yeaggan Arreſtment thereafter was prefertd 
the Mails and Duties of the Lands 4ppryzed, Feb. 14. 1623. L. Salicoats coll 
Brown. But Cuſtom ſince. hath always'preferred Appryſings to Arreſtments,; 
though there were no Infettment or Diligence upon the Appryzing, becaule iti; 
a legal Asfignation, and needs no Intimation, unleſs the Appryzer had relinf 
ſhed his Right 3 and therefore though that caſe of Saltcoats was adduced, an #? 


PT yl 


"ii, 2. Diſpeſetions, &e, | 392 
Þ wer of an Annualrent, was preferred to an Arreſtment, though the Appry- 
ny La hy J = PPry 
wy neither was Infcft nor uſed diligence, for nine years before the Arreſtment, 

| wh, 23+ 1671. Lord Fuſtice Cterk contra Fairholm, It is ſaid, no voluntary 
by jipoſition or Deed of the Debitor after the Denunciation, will prejudge the 


y jppryZings becauſe if the Deed done thereafter be meceſſary, and that thereun- 
Jy 


the Debitor was ſpecially obliged before, and might have been direRly come 

1 Juled, ſucheven after Dennnciation may be preferred; as an Annualrent pro- 
5 Leding upon a Bond, prior to the Denunciation, containing an Obligment to 
« Thkk 10 chac Annualrent, the Infeftment thereupon, though after Denuncia« 
(0 jo #45 preferred, Hopes Appryzing, Henderfon contra Mcadam, The like of 
x Julnfefrment, whereof the Charter was before Denunciation, and the Seafin be- 
| te th Seafin upon the Appryzing, Ibid. The like of an Infeftment upon Re- 
th lenation, Which Reſignation preceeded the Denunciation z and though the Ree 
jon was at firſt refuſed by the Superior, being accepted thereafter, ir was 
,1bid. Hope contra Henderſon, And ſoan Infettment upon a Diſpofi- 
4 Cauſe onerous, which Diſpoſition was of the fame date with the De- 
wation,and whereupon [nfefrment followed,before theAppryzing, was preferr- 
*otbe Appryzing,Sporſ, Appryzing, Hamilton contra Browy, Yea,an 1nfeftment 
ia Diſpoſition, poſterior to an Appryzing, was preferred thereto, ſeing the 
wyzer did no diligence for fix years,[bid. Hamilton contra M<caVoch And ge- 
qauly voluntar Rights are excluded, being granted after the Denunciation of 
lands, tobe appryzed, until Infeftment be obtained, or a Charge againſt the Su- 


i, Competition of Real-rights. 

nthe Competition'of Appryzings, being both legal Diligences, the firſt 
bezr.doing ſufficient Diligence, : is proetveds as the firſt Appryzer, laſt In- 
& bat baving firſt Charged, was preferred, though the Superior did volun- 
ky lofeft a poſterior Appryzer, Fn. laſt 1633: Fergsſor contra Mckenzie, Yea, 
ateriot-Appryzing was preferred to a prior, where the Debitor by Colluſion 
Waded the Letters, and the Denunciation of the one and not ofthe other,where- 
ember - appryzed firſt. Nov. 28.1628. Borthwick contra Clerk; The like 
wethe prior proceeded upon a Citation of the Party upon fixty days, as being 
the Countrey, and the Debitor was brought to the Countrey of purpoſe, 
ky poſterior Denunciation upon fifteen days by another Appryzer, might 
thimthe firſt Appryzing - and yet the other was preferred, Nicolf, Tennents 
tmſpeth contra Wardlew. and upon the ſaid Competition betwixt rhe 
Kkinioun purſuing a ReduGtion of L,Corsbies Appryzing,as colluſive, info far 
ker bis Author Sir iam Dick, had charged the Superior, with the firſt 
ge upon the Letters of four Forms, they gave Infeftment to. Corsbie before 
days ofthe firſt Charge Expyred, the Lords reduced the Infeftment, but- aſ- 
tied bim-from'bygones, as poſſeſſing bona fide; and ſeeing the Purſuer ſuffered 
Wtopoſſeſs without Purſuit,rill the Legal was expyred,they found that Corsbie, 

Wy the ſecond Appryzer might redeem him, Dec. 3, 1664. inter coſdem. 
. The fourth Effe& of an Appryzing is, that being led by the Superior a- 
Mibbis' 'Vaſſal, it conſolidats the Property with the Superiority, and is pre- 
I toalt poſterior Appryzings, whatever be theirdiligence, Spor/. Appryzing, 
Sinn contra L. Craigmiller, In other Caſes, Appryzing without further di- 
*{t3] ce, doth not tranſmit the Real-right, though it may exclude Afſignations 
| Mails andDuties,or Arreſtments upon perſonal Debts; yet it is no ſufficient Title 
Mails and Duties, againſt any other having any real Title. Superiors may In- 
themſelyes on their Appryſing, or may obtain Precepts from the Chancelary 
Dad 4d to 
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ro Infeft them, and Declarators of Conſolidation areinconvenient, 


ty 


pretending right, March 25. 1628. Lockhart contra his Tennents; yet not apaing (i : 
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Dil 
upon which grounds, the Lords upon Supplication, without Citations ortind 


and difficult for the Appryzer to get his Debitors Evidents, unleſs it were the 

tratof his Seaſin, and the Superiors receiving him upon obedience, cannot pre |, 

Judge himſelf; and therefore, the Superior was ordained to receive the Apprj: | i'd, 

zer, though. himſelf was in poſſeſſion, by vertue of a Righr, March 5. 163 

Black contra L. Pstmedden, The like, whatever Right the Superior might pretend, |;,02z; 

March 11. 1636. Scot contra Eliot. Tens 
26, The quantity of the years Rent by the 4 of Parl. 1469. cap. 36. is & | a 

preſt to be a years Mail, asthe Land is ſet for the time, wherein Conſiderations Kh. i 

had of ſuch real gurdens affefting the Land, as are taken one with the Supe | 5. 

riors Conſent : Bur in the caſe of a Liferent ſo taken on, the years Rent was me 

dified full, but delayed to be payed till the Liferenters death, July 18. 1633 |nilifh 

Baird contra and in the ſaid caſe Scot contra Eliot, Conſideration is a [gs 

ſo had ot Feus ſer by the Debitor before the 4ppryzing, which while warranted |, 

by Law, the Superior will only get a years Feu-duty for receiving the Appryzf! || 

in theSuperiority, Feb. 15. 1634 L. Munktourn: contra Lo. Tefter. Spotſ, Appry* |i 

Zing, Cowar: contra Mr, ElphingiFour z Or if there be a Subefeu of Lands m_ Fs tedr 

el 
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þ X a; Diſpoſations 5 &C:  3»y5 
4any.eime © but a ſubaltern Blenſh-Infetrment cannot mgke the Blenſh-dv- 
cient as a Feu;cuty, ſeing a Feu is an Heretable Location, for Meliora- | 
of theGrouud, & is. therefore preſumed to be theRent at the time of theFet, 

fl wil, ot adm,t acontair Probation : But the Superior will not be obliged 
Neine.FhE Appryler, tor a years Rent of the Money appryſed tor, but ot the | 


1 (6b 
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Vl if-tees, Yet an Appryſing for two Sums, for one of which $ums the Decreer 
| looled and turned into a Libel, before che Appryſing was deduced Yet the 
Wyfins was ſuſtaiged as a Security far what Terms therein 'were inſtantly ve- 
led,” Nov, 23, 1677. Boid and-Grehaw contra Mallech, And an Appryfing 
Fs reduced, becauſe one of the Sums appryſed for, was Regiſtrar 4 nop ſ#o j#- 

Ddd 2 dice. 
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Cice, Fuly 20, 1698, Moris contra Orrock of Balram, In which caſe the; 16, 
would have ſuſtained the 4ppryfing as a Security for the true Sums reſting; jj 0 
Appryſer would have paſt from the Termly Failzie, An Appryſing was nay 4gÞlyter 
null, though the Inqueſt was only thirteen, albeit the Cuſtom hath been Jon Bwlich 
fifreen,nor becauſe theSeals did not appear,atter twenty years, Dec,z, 1690, z,. ut: 
contra Mackie,the reaſon hereot was, becauſe theA& introducing A PPry ſings bi T7 
the Inqueſt to be of thirteen perſons, Par, 1469.cap.36, The Loras d0 frequey hho 
ſupply deteRs in Appryſings or Adjudications, 1n {o tar as they may ſtand 2; Sins 
rites of true Debt, and real Expenſe, eſpecially when the queſtion is betwinull e, 
Debitor and the Appryſer, bur not in competition with more formal k iohrs, ies 
they are more ſtri& againſt Appryſings or Adjudications, when they are jngyllyich 
upon, as-expired, or tor Penalties, Sheriff-tees, and the Annualrents thenylySe 
and therefore, a poſterior Appryſing being ſolemn and formal, accordin Tt (if? 
Cuſtom then in uſe, was preferred to a prior, not being ſo formal, Fuly 15, 16a! 
La, Lucia Hamilton contra Boid of Pitcon, And likewiſe, an Appryfing yy 
led tor Penalties and Termly Failzies, was reduced as to theſe, becauſe 2pm 48 
the Sum was not dueat the date of the £4ppryling, though it was deduced ag yan 
inſtance of an Aſfigney - But it it were proven to the Cedens behove, « pil ſu 
ſo tound reducible, quo ad the accumulation of the Annualrents, and nj $8 
them & the Penalties principal Sums, Bur ſeing the Appryler declared it reqvyl #kK 
able, though the Legal Reverſion was expired, it was ſuſtained as a Secyiry(d &ct 
the firſt principal Sum, and current Annualrents thereof, Fez. 31, 1679 my ,.T| 
contra L.,Drum, Andan Appryſing was ſuſtained upon aBond, bearing along yl #6? 
of paymenc,with a Clauſe irritant,thar it two Terms Annualrent run together thel 
payed,the whole Principal and Annual ſhould be payable, without abiding the wal 
Term, though there was no Declarator of the irritancy, ir not being pena} yl yea 
taking away the favour of the Creditor to the Debitor, by delay of the Tm bt 
Fune20, 1678, Scot of Burnfoot contra Falconer and Edmiſtoun, I 41 
31, Albeit the Lords do not ordinarly modific Penalties after Apprylng {itt 
if they be exorbitant, they do modifie the ſame, andall Termly Failzie, b 1 
did in the ſaid caſe of Orrock of Balram and Irving, © + 70 tix 

32. Appryſing was ſuſtained upon a Sum, payable without Requiſition, 6} Wh 
it there was'no Charge preceeding the Appryſthg, Faly 21 1666, Thomſagi 
tra Mcitrick, The like, though the Bond bore Annualrent before 1641, kth t 
there was.no Intefrment thereupon, or Requiſition therein, Fay, 14, 1679, fe 2a 
quhar Of, Finian contra Stuart, t | - 


32. And an Appryſing was ſuſtained, though the Lands appryſed well 
filled up in the Li of Roperiing hat Thans nor nl the E Ila; 
becaule the Meſſenger,who execute, was Judge in the Appryfing, which rela *, 
the Denunciation of the Lands particularly, and Charging the appearand fg % 
to Enter thereto in ſpecial, was tound a more ſolemn Execution, than any 
cution apart, Fay,n6,1680. Brown contra Nicol : For Decreetrs of Appryſigh 
they became to be by Meſſengers, who appryſed all, which was claimed, and a 


<amit a3 exception, was 2 mere Executive Sentence» as a Poynding of Wh 
vables is. j : 3 
34. 4a Appryſing was ſuſtained without producing the Letters of 4pprylWifn 
it being in azo 1636. but the inſtruions of the Debt was tound neceſſayi|®r 
be produced, being within Preſciption, Feb, 11. 1681, Kenway contra Craf# Mt 
Yea, an Appryſing was ſuſtained upon a Bon4,payable upon Requiſition, choug}Ye 
che Appryſing made no mention of the Requiſition, the Inſtrument of RequbPÞ 
tion being produced, [= 
|hrei 
M1 


35. Andthough the Diſpenſation to appryſe, was neither ar £45nburgh,no 
rhe head Burgh of the Shire, but a place upon the open Fields, and up 
account of a great Rain, the Meſſenger did not appryſe that day, but adjou'®® 


the Court ot Appryfing till the next day, the Appryſing was ſuſtained, ePVLLA all 
1671, Heirs of Lundie contra E, Southesh, 36, Fl. 


td, ſit 2, Diſpoſutions, CC. 397 
Lint 38. And an Appryſing of the Ground-right of Lands, and all Right belong- 
» So the Debitor, the Superior being Charged thereupon, was pteterred to a 
terior Appryſer, who appryſed particularly an Annualrent out of the Lands, 
To Bach was the only Right of the common Debitor, Nov, 21, 1673. Fairholm 
FE 12 Rentown and the Counteſs of Levin, 

$ bio 17 Appry ings are elided by payment, without neceſſicy of Renunciation, Re- 
qneligztion, Or ReduRtion, as in the caſe of other Intefrments, Fuly 25, 1626;Lo, 
"Bog contra Frazer : The reaſon is, becauie Appryſing being but a legal dili- 
vixrallance, for Security of the Sum, which ceaſing, it fallech without other ſolem- 
ns, os; and the Debicors own Intefrment ſtands valid, without Renovation x 


inſ{Iitich, with the Intettment upon the Appryling, ſtood bur as Fa Right 


heigGecurity, ſo that all returned «d priffinum ftatumw; and among(Mthe reſt, the 
; toaaalicies of the Superiority, it they were taken off by the Appryfing ; and 
16 krefore, an Heir not entering, but being Charged, it he ſatisfie and redeem 
o ih ts Appryfing, he will be in non-entry till he be received and Intefras Heir, 

Pied 38, Appryfings are excluded and qualified with the Back-bonds and oblige- 


x a6) pars of che Appryſer, as in perfonal Rights, which are valid againſt fingular 


wall faceſfors; a5 2 Back-bond, that an 4 ppryſing ſhould not be prejudicial to ano- 
nl Patics Right, was found relevant againſt che Appryſers ſingular Succeſſor, 
red] eKings Donarar of the Appryſers toretaulture, Fly 31,1666, the E, South= 
wit #contra Marqueſs of Huntly, : 
. Þviy The laſt and moſt ordinary ExtinRion of Appryfing, is by Intromiffion with 
1 Texl the Mails and Ducies of the App: yled Land over and above the Annualrent, for 
they] theſe ve. mpured in che principal Sum, by the Szarure, Parl. 1621 cap, 6. which 
thkd] paſo exteaded ro M:nors having the P:iviledge atter the ordinary Legal of ſeven 
nal. yl years; Fac it was not p. ovided tor in the (aid Srarwtes. that the Appryſer ſhould 
eTm he countable tor his Intromiſſion thereafter. which is therefore provided for Perl, 
++ 1x41,c4p, 67, which, though it was negle@ed, and not revived, Par. 1661, 
00; ol Jithe Lords. ſuſtained the ſame, as now in Cuſtom twenty years and more, Feb, 
xy) 1663. Roſs contra Mckenzie, Bur the Tenor of the (aſd firſt Sratare,. being, 
7] ache quantities of the Mails and Duties.ſhall extend ro as much as wi | ſatis- 
n, &| ke whole principal Sum, - and Annualrents thereof, compoſition to the Supe- 
agg] 3,.aad Annuilrenc chereot and expenſes, in deducing the Appryſing; In char 
1, ky the Appryſiog is declared to expire, ipſo faiFo z So that it any part thereof 


91s ac and the Debitor be ſo negligent, as not to uſe an Order, and count and 


2 within: the Legal, bur (ſuffer it to expire, che Appryſing will ſtand 
My, and carry'the Right of the whole Lands, and will not be extint in fo far 
rid diasfied proportionally, Hope Confi: mation, DoQor Xixcaid contra Halibur- 
lf i which was fo tound, where a part of the Sum was ſatisfied, by payment, 
id Hel 28, 1623, Craig contra Wilſov, But if the remainder be very (mall, 


|| 


Ny » Lords may be che more ſtrict in modifying pryces, and if that be not 
yſigghI ent, 2 (mall remainder wili not take away the Right, de minima non curas 
d af], Iatromiſſion is nor -nly extended to the Rents ind Profics ot the appry- 


of M®Lands, but to the price ©! any part thereof, told by che Appryſer within the Le« 
"jb 748, 14, 1669, Hckenuie couria Kojs. And 2n qppryling was alſo found 


Pe and by the Inr:omiſſion of him, co whom che Appryſer granted Back- bond, 
rig the appryfing to be to his behove, ang that againk a Gagular Succeſſor, 
| | 


uſu 
ral thereafter was Intett upon the Appr yſers Reſignation, Fuly 12, 1670, Ken- 
t __ Cunningham 2nd Wallace, Yea, an Appryſing was found excluded, 
equibſ*Rag (acixfied by the Debitor, and retired by him, with a blank aſignation 
; Wteto, lying by him at his death z though his Son thereafter filled up his name 
þ,norfÞ®trin, which was inſtructed by the Sons Oath and Witneſſes ex officio, Feb, 
d ll 1666, Creditors of the Lo. Gray conrra the Lo. Gray, But an Apprylſing 
journdÞ not found extin by Intromiflion, where the 4 ppryſer payed to his Debiror, 


.glj 13/(® (uperpius ot the Rent, above his Annualrent, before the leading of any 0+ 
$, A Dddz ther 


